, ——— a 
. i Sage ‘ 
, * Cae 3 ‘ E : 
a ; * ak o> ha F 
2 a y és 7 1 
3 P > > a} 
‘ eg eae re 
= * ¥ aw S 
al 


te - 


é ‘> al x + 


be , — : tess 
WY fod 

gio ena 26 
/ ee a 


yor 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


THE CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 
US. 


THE LOUISIANA CONSTRUCTION COMPANY, LIMITED; 
LOUIS E. LEMARIE, ISIDORE NEWMAN, AND R. B. 
PLEASANTS, U. S. MARSHAL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 


FILED SEPTEMBER 15, 1888. 


Supreme Court of he eit 
| October “<4 ) 


THE CITY OF NEW ORLEANS, > 
Plaintiff inError, 


res. 


THE LOUISIANA CONSTRUCTION 
COMPANY, (Limited.) 


F 


It is stated in behalf of the Plaintiff in Error, 
that this case was before the Court at the last Term 
on motions to dismiss or affirm. 

Both motions were denied. (129 U. S., 45.) 

Separate briefs on the motions were filed by the 
Plaintiff in error. 

As the brief filed by the Plaintiff in Error on the 
motion to affirm went fully into the merits of the 
case, and as it does not occur to the undersigned to 
add anything to that brief, it is respectfully asked 
that the Court will accept that brief on this sub- 


mission as containing a full presentation of the case 
of the Plaintiff in Error on the merits. 


CARLETON HUNT, 
HENRY C. MILLER, 
Of Counsel for the City of New Orleans. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 1104. 


THE CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 


US. 


THE LOUISIANA CONSTRUCTION COMPANY, LIMITED; 
LOUIS E. LEMARIE, ISIDORE NEWMAN, AND R. B. 
PLEASANTS, U. S. MARSHAL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF LOUISIANA. 
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CITY OF NEW ORLEANS VS. LA. CONSTRUCTION CO., LIMITED, ET AL. 1 


Transcript of Record. 


UnitED STATES OF AMERICA: 
.. Cireuit Court of the United States, Eastern District of Louisiana. 


Tue City or New Organs, 3rd Opponent and Inter- 


vener, Plaintiff in Error, 
v8. 


No. 11449. 


Tue Lovuistana Construction Company, Limited, De- 


fendants in Error. 


Henry C. Miller and Walter H. Rogers, Esquires, for plaintiff in 


error; E. Howard McCaleb, Esquire, for defendants in error. 


Writ of error returnable to the Supreme Court of the United 


States, at the city of Washington, D. C., on the second Monday of 
October, A. D. 1888. 


1 Petition. Filed Sept. 30th, 1886. 


STATE OF LOUISIANA: 


Civil District Court, Parish of Orleans, Div. “ E.” 


LovuIstaNaA Construction Company, Limited, 
v8. 


\ so 18818. 
City or NEw ORLEANS. 


To the honorable the judges of the civil district court for the parish 


of Orleans: , 

The petition of the “ Louisiana Construction Company, Limited,” 
an association duly organized under the laws of the State of Penn- 
sylvania, having its domicile in the city of Philadelphia, in said 
State, of which J. Edward Addicks, also a resident and citizen of 
Pennsylvania, is chairman, respectfully shows— 

That the City of New Orleans, a political corporation chartered 
and organized under the laws of the State of Louisiana, and a citi- 
zen of said State, is justly and truly indebted unto your petitioner 
in the full sum of fifty thousand ($50,000) dollars for this, to wit: 

That by ordinance No. 682, council series, passed on the 24th 

2 and promulgated on the 25th day of April, A. D. 1884, B. F. 

Sherman and L. E. Le Marie, their associates, transferees, suc- 

cessors, and assigns, were authorized to erect gas works, lay pipes 

aud mains, and to make and vend gas for illuminating purposes in 
the city of New Orleans. 

That the terms and conditions of said ordinance were duly ac- 
cepted by the said Sherman and Le Marie, the grantees, in the man- 
ner pointed out by article ten thereof, on the 24th day of May, 1884. 

That on the 24th day of July, 1884, the said Benjamin F. Sherman 
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and L. E. Le Marie, the grantees under said ordinance, transferred 
and assigned ail their rights and interests therein unto the Municipal 
Gas Company, as per act before Joseph D. Taylor, a notary public 
of the city of New Orleans, and on the same day (to wit, July 24th, 
1884) the Municipal Gas Company entered into a contract with the 
city of New Orleans, before the same notary, by which it assumed 
all the obligations, liabilities, and duties of said Sherman and Le 
Marie, the original grantees under said ordinance No. 682, council 
series, and bound and obligated itself to comply with the terms and 
provisions thereof. 

That on the 24th day of July, 1884, your petitioner bound unto 
the said Municipal Gas Company the sum of twenty-five thousand 
($25,000) dollars, and on the 24th day of August, 1884, the further 
sum of twenty-five thousand ($25,000) dollars, making a total of 
fifty thousand ($50,000) dollars, to enable said Municipal Gas Com- 
pany to comply with its contract with the city of New Orleans and 

to pay to the city the consideration and bonus stipulated in 
3 said ordinance for the franchises and privileges conferred 

thereby, and which amounts were, on said dates, respectively, 
‘tome by the said Municipal Gas Company to the city of New Or- 
eans. 

That at the time ot the passage of the said ordinance No. 682, 
council series, the right of the city of New Orleans to grant the priv- 
ileges and franchises therein enumerated was disputed—the ques- 
tion was then being litigated in the courts—the New Orleans Gas- 
Light Company asserting and claiming the exclusive right to make 
and vend gas lights in the city of New Orleans for the period of fifty 
(50) years from the Ist day of April, 1875; that said claim of the 
New Orleans Gas-Light Company has since been judicially recog- 
nized and enforced by the final decree of the Supreme Court of the 
United States in the suit entitled New Orleans Gas-Light Company, 
appellant, versus The Louisiana Light and Heat Producing Com- 
pany, appellee, No. 18, of the October term of 1885 of said court, 
rendered December 7th, 1885, and here referred to as part hereof. 

That the city of New Orleans having no right to grant the privi- 
leges and franchises contained in said ordinance No. 682, council 
series, the cause or consideration of said grant has totally failed, and 
said city is bound to restore and refund the said sum of fifty thou- 
sand ($50,000) dollars paid as a bonus for said grant. 

That the contract contained in ordinance No. 682, council series, 
isa mere nundum pactum, ultra vires and void, incapable of being 
exercised or enforced by said grantees or their assigns. 

That the said ordinance No. 682, council series, and the con- 

4 tract aforesaid between the city of New Orleans and the Mu- 
nicipal Gas Company was the sale of an incorporeal right, in 

which the city warranted the existence of the right to lay pipes in 
the streets, construct gas works, manufacture and sell gas, and, said 
warranty having been broken, the city is bound to restore the bonus 
paid for said grant. ; 

That said ordinance was enacted and said grant and contract were 
made in error both of fact and of law, and that the payment of said 
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bonus of fifty thousand ($50,000) dollars having been made through 
error and mistake by the said Municipal Gas Company the city is 
bound to restore the same. 

That in the suit of Myra Clarke Gaines vs. City of New Orleans, 
No. 8825 of the docket of the United States circuit court for the 
eastern district of Louisiana, it was, among other things, “ ordered, 
adjudged, and decreed that the acts of the city council of New Or- 
leans in granting the privileges to the Municipal Gas Company to 
make and vend gas in New Orleans, and for that end to lay mains, 
pipes, and conduits and to disturb the surface of the streets, was not 
warranted in law and was ullra vires, null, and void, being an inva- 
sion of the exclusive privilege and rights of the New Orleans Gas- 
Light Company,” and which final decision your petitioner pleads as 
res adjudicata against the city of New Orleans of all the questions 
herein involved. 

That of said sum of fifty thousand ($50,000) dollars paid by the 
Municipal Gas Company to the city of New Orleans as a bonus for 

the grant contained in said ordinance No. 682, council series, 
5 said city has expended for public improvements, repairs to 

draining machine, ete., during the months of November and 
December, 1884, and January and March, 1885, the sum of fort 
thousand ($40,000) dollars, leaving only ten thousand ($10,000) dol- 
lars belonging to said fund still in the hands of the city. 

That the said Municipal Gas Company has on the 24th day of 
June, 1886, transferred, set over, assigned, and conveyed to your 
petitioner, The Louisiana Construction Company, Limited, J. Ed- 
ward Addicks, chairman, all the rights, title, interest, and demand 
of the Municipal! Gas Company in and to the aforesaid bonus of 
fifty thousand ($50,000) dollars paid to the city of New Orleans, and 
subrogated petitioner to all the claims, liens, privileges, and rights 
of action of the Municipal Gas Company arising thereon or therefor. 

That petitioner fears that the city of New Orleans will part with 
or dispose of the aforesaid sum of ten thousand ($10,000) dollars in 
its possession during the pendency of this suit. 

Wherefore petitioner prays the annexed affidavit and bond, con- 
sidered a writ of sequestration, do issue herein according to law, 
ordering the sheriff to take into his possession and to keep the sum 
of ten thousand ($10,000) dollars, balance remaining in hands of 
the city out of the sum of fifty thousand ($50,000) dollars, bonus re- 
ceived under ordinance No. 682, council series, until after the de- 
cision of this suit. 

That city of New Orleans, through its mayor, be cited to appear 

and answer this petition, and after due proceedings be con- 
6 demned to pay unto petitioner the aforesaid sum of fifty 

thousand ($50,000) dollars, with legal interest on twenty-five 
thousand ($25,000) dollars from August 19th, 1884, until paid, with 
costs — be maintained and perpetuated by law. And as in duty 
bound, ete. 

(Signed) E. HOWARD McCALEB, 
Attorney for Petitioner. 
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Affidavit. 


E. Howard McCaleb, being duly sworn, deposes and says that he 
is the attorney of the Louisiana Construction Company, Limited, of 
which J..Edward Addick is chairman, plaintiff in the above suit, 
and that all the allegations in the foregoing petition contained are 


true to the best of his knowledge and belief. 
(Signed) E. HOWARD McCALEB. 


Sworn and subscribed to before me this 30th day of September, 


A. D. 1886. 
[L. s.] (Signed) E. BOUNY, Not. Pub. 


Citation. Filed Oct. 5th, 1886. 
STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 


Orleans. 
7 LuvISIANA ConstTRUCTION CoMPANY, Limited, ) 
vs. No. 18818. 
Ciry oF New ORLEANS. i 


To the City of New Orleans, through its mayor, New Orleans: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or deliver 
your answer to the same, in the office of the clerk of the civil district 
court for the parish of Orleans, within ten days after the service 
hereof. | 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this 
4th day of October, in the year of our Lord 1886. 

[L. s. ] (Signed) GEO. P. CAZELAR, 
Deputy Clerk. 


Return to Citation by Sheriff. 


Received Oct. 5th, 1886, and on the same day, month, and year | 
served a copy of the within citation and accompanying petition on 
the city of New Orleans, through J. V. Guillotte, mayor, by leaving 
the same at his office, city hall, in the hands of E. L. Bower, his 
clerk, the said J. V. Guillotte, mayor, being absent from his oftice at 
the time of said service. 

Ret. same day. 

(Signed) P. A. McINTYRE, _, 
Dy Sheriff. 
Sheriff’s fees, $1.50. 


| 
‘ 
* 


THE LOUISIANA CONSTRUCTION COMPANY, LIMITED, ET.AL. § 


; / 8 Petition for Removal. Filed Oct. 16th, 1886. 
| Civil District Court, Parish of Orleans. 


THe Lovuistana Construction Company, Limited, 
US. No. — 
Tne City or New ORLEANS. 
To the honorable the civil district court for the parish of Orleans, 
State of Louisiana: 


The petition of the Louisiana Construction Company, Limited, of 
which T. Edward Addicks is chairman, plaintiff in the above entitled 
and numbered suit, respectfully shows— 

That your petitioner is now and was at the time of the institution 
of the suit a citizen of the State of Pennsylvania, and the defendant, 
The City of New Orleans, is now and was at the time of the institu- 
tion of this suit a citizen of the State of Louisiana. 

That this suit is between citizens of different States, and the amount 
in controversy far exceeds the sum or value of five hundred ($500) 
dollars, exclusive of costs. 

That your petitioner desires to remove this cause into the United 
States circuit court for the fifth circuit and eastern district of Lou- 


pe isiana, and makes and files in this court a bond, with good and suf- 
-. ficient security, for entering in such circuit court, on the first 
. i) day of its next session, a copy of the record of this suit, and 
+; ae for paving all costs that nay be awarded by said circuit court 
if said court shall hold that said suit is wrongfully or improper 
transferred thereto, and also for appearing and entering special bail 
in such suit if special bail was originally required. 
.. Wherefore petitioner prays this honorable court to accept said 
petition and bond and order the transfer of this cause to the United 


States circuit court for the fifth circuit and eastern district of Louis- 
jana, as required by law. 
‘ (Signed) E. HOWARD McCALEB, 
Attorney for Petitioner. 


Affidavit. 


E. Howard MeCaleb, being duly sworn, deposes and says that he 
is the attorney of the Louisiana Construction Company, Limited, J. 


‘ Edward Addicks, chairman, plaintiff in the above entitled and num- 
Rr bered suit, and that the facts stated in the foregoing petition are 
true, to the best of his knowledge and belief. 
(Signed) E. HOWARD McCALEB. 
-§ 
Sworn and subscribed before me this 16th day of October, A. D. 
1886. 


[x. s.] (Signed) E. BOUNY, Not. Pub. 


ita. 
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10 Bond for Removal. 


Know all men by these presents that we, the Louisiana Construc- 
tion Company, Limited, J. Edward Addick, chairman, principal, and 
L. E. Lemarie, as surety, are held and firmly bound unto the City of 
New Orleans and all other persons whom it may concern in the 
penal sum of five hundred dollars; to which payment, well and truly 
to be made, we bind ourselves, jointly and severally, firmly by these 


presents. 
nr se under our hands this 16th day of October, 1886. 
L. 8. | a 


_ The conditions of this obligation are these: The said Louisiana 
Construction Company, Limited, J. Edward Addicks, chairman, has 
applied to the civil district court for the parish of Orleans, State of 
Louisiana, to remove a certain cause pending in said court, wherein 
the said Louisiana Construction Company, Limited, is plaintiff and 
The City of New Orleans is defendant, from the said civil district 
court for the parish of Orleans to the United States circuit court for 
the fifth circuit and eastern district of Louisiana. 

Now, if said Louisiana Construction Company, Limited, J. Edward 
Addicks, chairman, shall enter in the said circuit court of the United 
States for the eastern district of Louisiana, on the first day of the 

next term thereof, a copy of the record of said suit, and shall 
11 pay all costs that may accrue or be awarded by said circuit 
court if it shall hold that said suit was wrongfully or improp- 
erly removed thereto, and shall also appear and enter special bail 
in said circuit court in said suit if special bail was originally re- 
quired therein, then this obligation shall be void; otherwise in full 


force. 
(Signed) THE LOUISIANA CONSTRUC- 
TION CO., Limiren, 
J. EDWARD ADDICKS, Ch’r., 
Pro E. HOWARD McCALEB, 
Their Attorney, &e. 
(Signed) L. E. LEMARIE. 


Order. 


Let the cause be removed into the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, returnable at 
the next term of said court to be holden in the city of New Orleans, 
on petitioner's giving bond in the sum of five hundred dollars. 

New Orleans, October 16th, 1886. 

(Signed) HENRY L. LAZARUS, Judge. 
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Proceedings in U. S. Circuit Court. 
Answer. Filed November 10, 1886, 
United States Circuit Court. 


LouIsIANA ConsTRUCTION Company, Limited. 
v8. ; No. 11449, 
City or New ORLEANS. 


And now before the court comes the City of New Orleans, and for 
answer to the petition herein filed she denies each and every allega- 
tion in said petition contained, except such as may be hereinafter 
admitted, and upon trial of this cause will require strict and legal 
proof of such averments. 

Wherefore respondent prays that plaintiff’s petition may be dis- 
missed, and that judgment may be rendered in favor of defeudant 
and against plaintiff, with costs and general relief in the premises. 

(Signed) _ W. H. ROGERS, 
City Attorney. 
(Signed) LAWRENCE O’DONNELL, 
Assistant City Attorney. 


Hearing and Submission. 
Extract from the Minute Book, November Term, 1886. 


New Or.eEaAns, Turespay, December 7, 1886. 
13 Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


LovuISIANA CONSTRUCTION Company, Limited, 
v8. No. 11449. 
City oF New ORLEANS. 


This case was called for trial, E. Howard McCaleb, Esq., appear- 
ing for plaintiff; Walter H. Rogers, city attorney, for defendant. 

Whereupon the parties in interest filed a stipulation waiving the 
interven‘ion of a jury, and after hearing pleadings and evidence and 
the arguments of counsel the cause was submitted upon the issues 
of fact, as well as of law, when the court took time to consider. 
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Judgment. 


Extract from the Judgment Book. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November Term, 1886. 


New Orveans, Fripay, December 10, 1886. 
14 Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


LovuIsIANA CONSTRUCTION COMPANY, Limited, ) 
rs. No. 11449. 
THe City or New ORLEANS. ( 


The parties in this cause having filed a stipulation waiving the 
intervention of a jury and submitted the cause to the court upon the 
issues of fact, as well as of law, and the court having considered the 
evidence, and being advised in the premises, finds the issues of fact 
raised by the pleadings in favor of the plaintiff. It is therefore 
ordered, adjudged, and decreed that the plaintiff, The Louisiana 
Construction Company, Limited, do have and recover of and from 
the defendant, The City of New Orleans, the sum of fifty thousand 
dollars ($50,000), with 5% interest per annum, interest from the 
date of judicial demand, to wit, 30th day of September, A. D. 1886, 
until paid, and costs of suit, and that the writ of sequestration herein 
issued be maintained and the privilege of plaintiff be recognized 
upon the sum of $2,969.80, now on deposit by the defendant in the 
Louisiana National Bank to the credit of the Sherman and Lemarie 
bonus account. ' 

Judgment rendered December 10, 1886. | _& 

Judgment signed December 16, 1886. 

(Signed) EDWARD C. BILLINGS, Judge. 


15 ord Opposition of City. Filed June 3d, 1887. t 


To the honorable the cireuit court of the United States for the fifth 

circuit and — district of Louisiana: 

The petition of intervention and of third opposition of the city of . 
New Orleans, a municipal corporation for the government of the 
said city, created by law, respectfully shows— 

That the Louisiana Construction Co. and L. E. Lemarie, under =f 
the writ of execution issued by this court, on the judgment at law SP ‘ 
recovered against this petitioner in the suit of Louisiana Construction 
Co. vs. The City of New Orleans, No. 11449 of the docket of this 
court, the said —, has caused to be seized by the marshal of this 
court certain portions of ground on the publie levee of this eity, 
covered by the sheds erected by the New Orleans Sugar Shed Com- 
pany for the protection from the weather of the sugar and molasses 

rought to this city by the commerce of this port and landed on 
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said levee, and said judgment creditor has also caused to be seized 
under said execution the right of this city to take said sheds at the 
expiration of the term fixed in the ordinances of this city and the 
contract under which said sheds were erected, and said creditor has 
undertaken to seize also all the rights of the city arising under said 
ordinances and contract with said company; and this opponent 

further shows that said marshal, under the direction of the 
16 — said judgment creditor, has advertised for sale under said 

execution the ground, sheds, and rights aforesaid, and avows 
his purpose and threatens to proceed to the said sale of said prop- 
erty and rights; all of which more fully appears by the advertise- 
ment by said marshal of said sale, herewith filed, made part hereof, 
and to which special reference is made for fuller explanation and 
greater certainty. 


United States Marshal’s Sale by United States Marshal. 


In the United States Circuit Court for the Eastern District of 
Louisiana. 


LovIsIANA ConstrucTION Company, Limited, 
vs. No. 11449. 


Tue City or New ORLEANS. 


By virtue of a writ of fieri facias, to me directed, in the above- 
entitled suit I will proceed to sell to the highest bidder, on Thurs- 
day, the thirtieth (80th) day of June, 1887, at 12 o'clock m., at the 
main entrance to the custom-house, on Canal street, in New Orleans, 
the following-described property, viz : 

All the right, title, and interest of The City of New Orleans, de- 
fendants herein, in and to the following property, to wit: 

1. Square A, bounded by Custom-House and Bienville streets and 
the lines of the Louisville and the Nashville and Morgan railroads 
and the Sugar landing, said square measuring 121 feet 2 inches on 
Bienville street and Custom-House street, 340 feet 3 inches on the 
line of said railroads, and 340 feet 6 inches and 3 lines on the line 
of said Sugar landing. 

2. Square B, bounded by Custom-House, Bienville —, and 

17 the line of the Louisville and Nashville and Morgan rail- 

roads, said square measuring 120 feet front on Custom-House 

street, 80 feet 6 inches front on Bienville street, 308 feet 8 inches 

and 3 lines front on Front street, 153 feet front on , and 171 feet 
10 inches and 3 lines front on the line of said railroad. 

3a. Square C, being a triangle of land bounded by Bienville, 
Conti, Front streets, and the line of the Louisville and Nashville 
and Morgan railroads, measuring 64 feet 1 inch and 4 lines on 
Bien ville street, 274 feet 0 inch and 3 lines on Front street, 271 feet 
8 inches and 1 line on the line of said railroads, and coming to a 
front near the intersection of Front and Conti streets. 

3b. Square D, bounded by Bienville, Conti, — the line of the Louis- 
ville and Nashville railroad, and the Sugar landing, measuring 92 
2—1104 
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feet 6 inches and 3 lines on each of said Bienville and Conti streets, a 
bv 330 feet 6 inches and 7 lines on the line of said railroads, and 
330 feet 0 inch and 2 lines on said Sugar landing. 

4. Square E, bounded by Conti, St. Louis, Clay, and Front streets, 
said square being pentagonal in shape and measuring 119 feet 11 
inches and 7 lines on Conti street, 74 feet 2 inches and 5 lines on 
St. Louis street, 309 feet 8 inches and 7 lines on Clay street; and as 
to the two sides on Front street, 134 feet 0 inches and 5 lines as to 
one and 194 feet 2 inches and 7 lines as to the other. 

5. All the right, title, and interest of the city of New Orleans of 
every kind and nature to the sheds, structures, buildings, and im- 

provements in the said squares A, B,C, D, and E, as set forth 
18 in city ordinances No. 1528, N. S., approved Aug. 14, 1869, 

and in the notarial act passed before W. J. Castell, notary 
public, on Aug. 18, 1869, between said city and F. B. Fleitas and 
others, said right consisting: 

1. Of the option to take said sheds and structures at one-half of 
their appraised cash value at the expiration of twenty-five years 
from November Ist, 1871; the right and power to appoint appraisers 
as designated in said ordinances and the ‘contracts for the purpose 
of determining said appraised cash value. 

2. The option of extending the right to use said sheds and squares 
as designated in said ordinances and contracts for fifteen years sub- 
sequent to said Noy. Ist, 1896. 

3. Of the right of reversion of said sheds to the city in full 
ownership after the expiration of said fifteen years’ additional lease. 

6. All the right, title, and interest of every kind and nature of 
the city of New Orleans in and to and arising under the contract 
passed before W. J. Castell, notary public, and F. B. Fleitas and 
others on Aug. 18, 1869, by virtue of city ordinance No. 1528, N.S., 
which said contract has been transferred to the New Orleans Sugar 
Shed Company, and the terms of which lease been modified by 
ordinance No. 4492, N. S., including the right to receive under said 
contract 10 per cent. of the gross annual receipts of said Sugar Shed 
Company until November 1, 1896. 

Seized in the above suit. 

Terms, cash. 

United States marshal’s oftice, New Orleans, May 28th. 

R. B. PLEASANTS, 
United States Marshal for the Eastern District of Louisiana. 


19 Your opponent shows that all the ground on which is con- 

structed the sugar sheds seized under execution in the suit of 
Louisiana Construction Co. vs. The City of New Orleans is locus 
publicus, and the ground and sheds were when seized and long prior 
thereto and are now exclusively devoted to public use—that is, to 
the purposes of commerce; that the ground forms part of the space 
that exists between the front line of houses of the city of New Or- 
leans and the Mississippi river between Canal and Esplanade streets 
for many years after the cession of Louisiana, the city proper; that 
all that space of ground was locus publicus and dedicated to public 
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use at and prior to the cession of Louisiana from France in 1803, 
retained that character under the treaty of session, is so depicted 
in the maps and plans of the city, copies whereof are filed and 
made part hereof, and ever since has been locus publicus, devoted ex- 
clusively to public uses, to wit, the public street, and to receive the 
cargoes landed from or to be laden on board the ships, steamboats, 
and other vessels lying in the Mississippi river inmediately in front 
of that space and engaged in the foreign and domestic commerce to 
and from this city; that the portion of said space thus used for 
cargoes landed or to be put on board said ships, steamboats, or ves- 
sels is and has always been known as the levee or landing, and em- 
braces all the open space between the front of the houses and the 
river; that the ground on which the sugar sheds are now erected 
formed part of that space from the earliest period of the commerce 
of this city, and at and prior to the aforesaid seizure and at all 

times was and is now devoted to the deposit and landing 
20 place of the sugar and molasses brought to this city by the 

Mississippi river in the steamboats and vessels engaged in 
that commerce; that many hundreds of thousands of hogsheads 
and barrels of sugar and molasses are so brought to this city annu- 
ally for sale and export, and all have been at all times and are now 
landed and deposited on the ground or levee covered by said sugar 
sheds, and all that ground is absolutely essential to receive and land 
said sugar and molasses. 

And your opponent shows that originally and for many years 
the sugar and molasses thus landed had no adequate covering to 
protect it from the weather, and to meet this want in 1869 the sugar 
sheds were erected over this landing place under the ordinances of 
the city council number 1528, and on file herein, and thus the ground 
covered by the sheds has continued to be and was at and prior to 
the seizure herein and is now used exclusively for the public pur- 
pose aforesaid of a landing and place to receive the sugar and 
molasses brought to this port by its foreign and domestic commerce. 

And your opponent shows that the.city of New Orleans, in the ex- 
ercise of its power of administration over said ground and to serve 
the uses of commerce and to secure proper accommodation for the 
sugar and molasses aforesaid, by its said ordinances and contracts, 
agreed with the Sugar Shed Company, a corporation established by 
law, that said company, in consideration of erecting said sheds, 


should have the right for a term of years to collect cha on each 
hogshead and barrel of sugar and molasses landed and de- 
21 posited in said sheds ; that prior to the erection of the sheds 


the city of New Orleans exacted charges for the wharf and 
landing accommodations afforded such commodities ; that the charges 
by the Sugar Shed Company under said ordinances and contracts 
were and are only charges of the same nature—i. ¢., for wharf and 
landing accommodations, improved by said sheds, afforded the com- 
merce of this city, and that under said contracts and ordinances the 
city has the right at the end of said term to take said sheds for the 
said purposes of commerce; all of which more fully appears by said 
ordinances and contracts, copies whereof are herewith filed, made 
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part hereof, and to which special reference is made for fuller expla- 
nation and greater certainty. ' 
And your-opponent avers and shows that, the aforesaid spaces of 
ground occupied by the said sheds at all times and now being locus 
publicus, dedicated to public use and in actual use by the public for the 
public purposes aforesaid, the city of New Orleans, having no private 
seo 4 therein and never exerting or pretending to claim any 
such ownership, cannot be seized on execution for the debts of the 
city, nor can the right or option of the city to take said sheds at the 
expiration of said term be seized and sold, nor can any right or claim 
whatever of the city in or to said ground or sheds or arising out of 
said ordinances or contract with said New Orleans Sugar Shed Com- 
pany be seized and sold for the said debts. 
Your opponent avers that the seizure and sale of. said ground and 
sheds or alleged rights of the city in or in respect thereto proposed 
to be effected by the aforesaid Louisiana Construction Co. and 
22 L. E. Lemarié and the marshal of this court is in violation of 
the right of the public and of the city of New Orleans, is an 
unlawful interference with the power of administration of the city 
over public places, an unwarranted attempt to subject public places 
to private ownership, a gross wrong to the city of New Orleans and 
to the public, and your orator is entitied to a writ of injunction to 
revent said wrong and to a decree forever prohibiting and enjoin- 
ing said Louisiana Construction Co. and L. E. Lemarié and the mar- 
shal of this court from proceeding any further in said seizure or 
assulting or attempting to enforce any pretended right or claim or 
demand based upon or arising out of said attempted seizure and sale. 
Wherefore this opponent prays that this third opposition be filed 
in said suit of Louisiana Construction Co. vs. The City of New Or- 
leans; that the plaintiff in said suit and R. B. Pleasants, United 
States marshal, be served with a copy hereof and cited to answer 
hereto; that, considering the premises, a writ of injunction issue 
directed to said plaintiff and to the said marshal, enjoining and pro- 
hibiting them from seizing and selling said grounds occupied by 
the sugar sheds and said sheds and said rights of the city to said 
sheds or arising out of the ordinances of the city and its contract 
with the New Orleans Sugar Shed Company ; that said injunction 
be made perpetual, and said plaintiff and marshal be forever en- 
joined and prohibited from setting up any claim or pretension based 
on said seizure; that said seizure be set aside, annulled, and decreed 
unlawful; that said ground and sheds be recognized and decreed to 
be locus publicus, incapable of seizure and sale; that the right 
23 of the city to hold and administer the same for public uses 
be recognized and decreed ; that the seizure of said rights’ of 
the city be annulled and decreed unlawful; that the said marshal 
be condemned to deliver and restore to the city said grounds and 
sheds unlawfully seized and to desist from any interference with 
the right of the city thereto, and for general relief. 
(Signed) HENRY C. MILLER, 
W. H. ROGERS, 
For Opponent. 


_ 
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J. V. Guillotte, being duly sworn, says that he is the mayor of the 
city of New Orleans; that all the facts and allegations in the fore- 
going petition are true. 


(Signed) J. V. GUILLOTTE, Mayor. 
Sworn to and subscribed before me this 28th May. 1887. 
[SEAL] (Signed) TH. BUISSON, Not. Pub. 
Order. 


Let an order of prohibitivn, as prayed for in the foregoing petition, 
be allowed and issued upon the intervener and third opponent giv- 
ing a bond, with good and solvent security, conditioned as the law re-- 
quires, in the sum of sixteen thousand dollars ($16,000). 

June 3, 1887. 

(Signed) EDWARD C. BILLINGS, Judge. 


24 Amended and Supplemental Third Opposition of The City of New 
Orleans. Filed 16 August, 1887. , 


To the honorable the circuit court of the United States in and for 
the fifth circuit and eastern district of Louisiana: 


The amended and supplemental third opposition of the city of 
New Orleans, a political corporation charged with the administra- 
tion of public places with the right to hold and apply said places 
exclusively to public uses, filed in the suit of The Louisiana Con- 
struction Company against The City of New Orleans, No. 11449 of 
the docket of this court, respectfully shows— 

That under the law the city of New Orleans is vested with the ad- 
ministration for public purposes of the levees, streets, and all public 
places dedicated to public use, and is charged with the duty to hold 
and apply said places exclusively to such public uses. 

Opponent further shows that under the execution issued upon the 
judgment of this court recovered in said suit by said Louisiana Con- 
struction Company against The City of New Orleans the plaintiff 
in execution caused to be seized and levied upon by the marshal 
certain portions of ground on the levee between St. Louis and 
Custom-House streets used as the sugar landing and upon the 
sheds over said spaces and upon the reversionary rights of the 
city in respect to said premises arising under the contract be- 
tween the city and the lessees of said sheds; that, as alleged in the 

original opposition filed herein, all the allegations in said 
25 opposition being adopted and made part of this amended 

opposition, the ground seized upon under said execution forms 
part of that space between the front row of houses of this city and 
the Mississippi river, and all of that space was at and before the 
cession of Louisiana to the United States, has been at all times since, 
was at the date of the aforesaid seizure and sale under said execu- 
tion, and is now locus publicus, laid out as such upon the maps 
and plans of the city ; was at and before the cession and at all times 
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since and at the date of said seizure and sale and is now dedicated 


to and in actual public use as a portion of the public levee or land- 
ing for the sugar and molasses brought to this port for shipment and 
sale; that for all that period of time hundreds of thousands hogs- 
heads and barrels of molasses and sugar have been deposited upon 
said landing, and said landing has been at all times and is now still 
absolutely essential for said public uses, and, as is further alleged in 
said original opposition, the sheds erected over said ground were 
placed there under the contract between the city of New Orleans 
and the lessees of said ground simply and only to subserve said 
public uses and to afford adequate protection from the weather to 
said sugar and molasses deposited on said landing, the lessees hav- 
ing the right under said contract to collect the usual port duties on 
said sugar and molasses for the superior wharf or landing facilities 
of a covered landing afforded the commerce of the port, and the 
city to have the reversionary right of taking said sheds as its own 
at the termination of the lease, and on these grounds the opposition 

filed herein sought to arrest said seizure and sale as unlawful 
26 and an illegal attempt to appropriate to private purposes the 

public places of the city incapable of sale or alienation, and 
of which the city had only the right of administration for the pub- 
lic benefit, and in the event said sale under said execution was 
effected, notwithstanding said opposition, this opponent demanded 
judgment annulling said sale and decreeing the restoration of the 
said property to the city, to be administered for the public; all of 
which more fully appears by the original opposition and accom- 
panying plans marked A, B, and C, and of the plans herewith filed, 
to which special reference is made for fuller caalenaiien and greater 
certainty. 

Opponent shows that, notwithstanding said opposition, the said 
plaintiff in execution persisted in the said seizure and caused to be 
sold by the marshal under said judgment and execution, on June 
30th, 1887, the spaces of ground, the sugar sheds thereon, and rights 
of the city aforesaid; that at the said marshal’s sale Isidore Newman 
became the adjudicatee of the said ground, sheds, and rights of the 
city; that the marshal has executed and delivered to said purchaser 
a deed purporting to convey said property to him in accordance 
with said adjudication, and said purchaser now assumes to be the 
owner and entitled to exercise the rights of ownership over said 
locus publicus, sheds, and rights aforesaid. 

Opponent shows that the location, extent, and description of said 
locus publicus seized and sold under said execution is set forth in the 

vriginal third opposition herein and in the plans accompany- 
27 ing the same, and also in the advertisement of said judicial 

sale, which sets forth the squares and dimensions and other 
particulars of said locus publicus, and which sets — also the rights 
aforesaid seized and sold under said execution, and said advertise- 
ment is herewith filed, made part hereof, and special reference is 
made to it, as well as to the original opposition and plans filed 
herein, for fuller explanation and greater certainty, to show the 
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nature, extent, and location of the said locus publicus and matters in 
dispute herein. 

Opponent shows that, the aforesaid ground being locus publicus 
and the sheds and rights aforesaid being utterly incapable of sale, 
alienation, or of becoming private property under execution or 
otherwise, the city having the right only of administering the same 
for public uses, that the said seizure and sale and adjudication is 
wholly illegal, null, and void, and the aforesaid purchaser acquired 
and has no title to the ground, sheds, or rights, and opponent is 
entitled to have the said sale, adjudication, and asserted title of said 
purchaser based thereon decreed to be annulled, avoided, and of no 
effect. 

Wherefore opponent prays leave to file this amended third oppo: 
sition ; that copies of this as well as of the original opposition filed 
herein be served on said Isidore Newman, and that he, as well as 
The Louisiana Construction Company, the plaintiff in said execu- 
tion, and the marshal of this court be cited to answer hereto, and, 
after due proceedings, that judgment be rendered in the favor of 
opponent; that said seizure and sale and adjudication of said prop- 

erty to said Isidore Newman be decreed to be null, void, and 
28 _— of_no effect and he be decreed to have no title to said prop- 

erty; that said ground be decreed to be locus publicus, and 
that the right of the city to hold and administer the same exclu- 
sively for public uses be recognized and said grounds, sheds, and 
rights aforesaid be decreed incapable of seizure and sale; that oppo- 
nent’s right of action for damages in the premises be reserved, and 
for general relief. 

(Signed) W. H. ROGERS, 

HENRY C. MILLER, 
Alt’ys for City. 
Order. 

Let the within amended and supplemental third opposition of the 

city of New Orleans be filed. 


Aug. 14, 1887. 
(Signed) 7 EDWARD C. BILLINGS, Judge. 


Citation. Issued August 17th, 1887. 


Unitep States OF AMERICA, Eastern District of Louisiana: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


Tue Lovistana ConstTrucTION COMPANY 
v8. No. 11449. 
Tue Ciry or New ORLEANS. 


29. The President of the United States of America to the Lou- 
isiana Construction Company, Greeting: 
You are hereby summoned to comply with the demand contained 
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in the original opposition and amended third opposition, of which 
copies accompany this citation, or to deliver your answer to the same 
in the office of the clerk of the circuit court of the United States, 
fifth circuit and eastern district of Louisiana, in the city of New 
Orleans, in ten days after the service hereof, which delay is increased 
one day for every ten miles your place of residence is distant from 
New Orleans, the place where the court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this seventeenth day of August, A. D. one thousand eight 
hundred and eighty-seven, and Independence of the United States 
of America the 112th year. 

[SKAL. ] (Signed) E. R. HUNT, Clerk, 
By T. McC. HYMAN, 
D’y Clerk. 


Marshal’s Return. 


Ree’d Aug. 17, 1887, and on the 17 August, 1887, I served a true 
copy of the within original opposition and amended third opposition 
of the defendants herein on the Louisiana Construction Company, of 

this city, by handing same to L. E. Lemarié in person, who 
30 accepted service of same as president of said Louisiana Con- 
struction Company. 

Returned 19 Aug., 1887. 

(Signed) R. B. PLEASANTS, U.S. M’'l, 
By J. M. BAKER, D’y U.S. Mar'l. 


Citation. Issued to Isidore Newman August 17, 1887. 
Unitep States or America, Eastern District of Louisiana: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis 
trict of Louisiana. : 


Tue Lovistana C@nstrRucTION CoMPANY 
vs. No. 11449. 
Tue Crry or New ORLEANS. 


The President of the United States of America to Isidore Newman, 

Greeting : 

You are hereby summoned to comply with the demand con- 
tained in the original opposition and amended third opposition, of 
which copies accompany this citation, or to deliver your answer to 

the same in the office of the clerk of the circuit- court of the 
21 United States, fifth circuit and eastern district of Louisiana, 

in the city of New Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
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Supreme Court of the United States of America, at the city of New 
Orleans, this seventeenth day of August, A. D. one thousand eight 
hundred and eighty-seven, and Independence of the United States 
of America the 112th year. 
Teste : 
(Signed) 


[ SEAL. ] E. R. HUNT, Clerk, 


By T. McC. HYMAN, D’y Clerk. 


Marshal’s Return. 


Rec’d Aug. 17, 1887, and on the 29th September, 1887, I served a 
true cupy of within citation and accompanying original opposition 
and amended third opposition on Isidore Newman by handing the 
same to him in person in the city of New Orleans and leaving 
sume in his hands. 


Returned Sept. 29th, 1887. 


(Signed) R. B. PLEASANTS, U.S. M1, 
By DAN. A. ROSE, 
D’y U. 8. Marshal. 
32 Citation. Issued to Marshal Aug. 17th, 1887. 


UnitTep States oF AMERICA, Eastern District of Louisiana: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


Tue LovIsIANA CONSTRUCTION COMPANY ) 
v8. No. 11449. 
Tue City oF New ORLEANS. f 


The President of the United States of America to the marshal of this 
court, Greeting: 


You are hereby summoned to comply with the demand contained 
in the original opposition and amended third opposition of which 
copies accompany this citation or to deliver your answer to the same 
in the office of the clerk of the circuit court of the United States, 
fifth circuit and eastern district of Louisiana, in the city of New Or- 
leans, in ten days after the service hereof, which delay is increased 
one day for every ten miles your place of residence is distant from 
New Orleans, the place where the court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this seventeenth day of August, A. D. one thousand 

eight hundred and eighty-seven, and Independence of the 
55) United States of America the 112th year. 
[sEat.. ] (Signed) E. R. HUNT, Clerk, 
By T. McC. HYMAN, D’y Clerk. 
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Marshal’: Return. 


Rec’d Aug. 17, 1887, and service accepted Aug. 17, 1887. 
(Signed) R. B. PLEASANTS, U. S. M’l, 
By JNO. E. LIVAUDAIS, D’y. 


Plaintiff’s Answer to Defendant's Intervention and Third Opposition 
Filed October 31, 1887. 


United States Circuit Court, Fifth Cireuit & Eastern District of 
Louisiana. 
THe LovuistaANa Construction Company, Limited, 
vs. No. 11449. 
Tue Ciry or New ORLEANS. 


Now into this honorable court comes the Louisiana Construction 
Company, Limited, by their undersigned attorney, and, for the ex- 
ceptions and answer to the petition of intervention and third opposi- 

tion herein filed, say that opponent, The City of New Orleans, 
o4 is estopped by her conduct from asserting or contending that 

the property described and referred to in said opposition 1s 
part of the landing and levee necessary for loading and unloading 
steamboats and other vessels or for commerce, because by act No. 
90, approved March the 30th, 1843, entitled “An act-to define the 
power of the corporation of the city of New Orleans,” and which 
act is still in force, the General Assembly of the State of Louisiana 
declared that it was “incompetent for the city of New Orleans to 
enact, enforce, or execute any law, ordinance, o1 regulation whereby 
any tax, duty, impost, or charge of any nature whatsoever shall be 
imposed upon goods, produce, wares, and merchandise of whatsoever 
kind or nature landed in or shipped from the corporate limits of 
said city ;” that notwithstanding said statute and the prohibitions 
therein contained said opponent did, by ordinances dated August, 
1869, No. 1528, N. S., and May, 1878, No. 4492, A. S., authorize the 
sugar shed company to charge certain sums in said ordinances for 
the shelter and storage of sugar and molasses, which charge could 
not be imposed for the use of said property if the same were, as is 
falsely averred, a part of the public landing ; and, moreover, by art. 
3 of ordinance 7079, A.S., enacted May, 1881, and section 3 of or- 
dinance 1486, enacted August, 1885, designating the location of the 
wharves and levees, specially provided “that the levee shall com: 
prise the levees already existing in the second district for Custom- 
House street to St. Louis street, in front of the sugar sheds ;” that, 
having so located and designated the wharves and levees and the 
boundaries thereof by said ordinance, said city is estopped from as- 

serting that the location and boundaries are different and 
35 greater than those enumerated and fixed in said ordinances, 

and cannot now extend the same so as.to include the prop- 
erty and squares on which said sugar sheds are situated ; all which 
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matters and things this defendant doth aver to be true, and pleads 
said ordinance as an estoppel in bar to the said original and supple- 
mental petitions of interventior and third opposition herein filed. 
And for answer the Louisiana Construction Company, Limited, 
avers and says that it denies generally all and singular the allega- 
tions in said petition of intervention and third opposition contained ; 
that true it is this defendant caused the clerk of this court to issue 
the writ of fieri facias upon the judgment rendered in this suit after 
vainly endeavoring to otherwise obtain satisfaction of said judgment, 
and ordered and directed R. B. Pleasants, United States marshal, to 
seize, advertise, and sell according to law the property described in 
opponent’s petition to pay and satisfy said judgment, interest, and 
costs; that at said sale said property was adjudicated by said mar- 
shal to Isidore Newman, he being the highest and last bidder, for 
the price and sum of fifty thousand dollars; that all of said property 
seized, advertised for sale, and adjudicated to said Isidore Rewrmal 
by said marshal under said writ of fiert facias in this suit was liable 
and subject to seizure and sale to pay the judgment debts and owing 
unto this appearer by the city of New Orleans as aforesaid. 
The said five squares of ground and the right, title, and interest 
of the city of New Orleans of every kind and nature, the sheds, 
structures, buildings, and improvements on said squares, the 
36 option of the city to take said sheds and structures, the option 
of extending the use of said sheds and structures, and all of 
the right, title, and interest of the city of New Orleans arising under 
the contract with one F. B. Fleitasand the New Orleans Sugar Shed 
Company is in no way or manner public property in its character 
or nature and has never been so treated or considered either by the 
State of Louisiana or by thecity of New Orleans in its acts and dealings 
regarding said property ; that said five squares of ground on which 
said sugar sheds are situated between Canal, Peters street, and the 
river is alluvion or batture which, within the last one hundred and 
twenty-five years, has been formed in front of the original city of 
New Orleans, and this alluvion has projected so far as to make the 
batture much broader than was needed for the purposes of com- 
merce, and that, as said alluvion increased, the city of New Orleans 
from time to time divided up said batture into squares and sold it 
to individuals or corporations for their private use, benefit, and en- 
joyment; in this manner the property adjacent to and in the vicinity 
of said sugar sheds and which formerly formed a part of the levee 
and public landing is no longer used for said purposes of commerce 
as a es or landing; that the New Orleans Sugar Shed Company, 
under its contract with the city of New Orleans, has the exclusive 
possession and control of said squares of ground; that under the 
present charter (act No. 20 of 1882, sec. 14) the city of New Orleans 
is authorized “to lay off and sell in lots or squares so much of the 
batture from time to time as may not be required for public pur- 
poses,” and the same authority existed and was exercised by the 
city of New Orleans under her previous charters. 
37 That said five squares of ground en which said sugar-shed 
warehouses are situated constitute no part of the public land- 
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ing upon the levee of the city of New Orleans; that, on the con- 
trary, the sugar shed situated on the square nearest the levee or 
landing is distant from the outer edge of the steamboat wharf 2 
hundred and eight feet four inches and four lines,. measured from 
the corner of said sugar shed on Custom-House street, and one hun- 
dred and twenty-eight feet and eight inches and four lines, measured 
along the prolongation of Bienville street to the outer edge of the 
steamboat wharf farthest from the river, and the remainder of said 
squares are at a much greater distance from the wharf or landing 
upon which vessels discharge their cargoes. ‘There is a street inter- 
vening between the sugar sheds nearest the wharf and the wharf 
itself or public landing, and the city of New Orleans in locating her 
wharves and levees had fixed the same as bounded by “ the street 
in front of the sugar shed.” 

That all of the sugar and molasses received in the city of New 
Orleans by railway is landed and deposited at other places than 
at the wharf in front of said sugar sheds, and a large quantity of 
sugar and molasses landed on the levee in front of said sugar 
sheds by steamboats and other water craft is rapidly removed there- 
from by wagons, drays, and other vehicles to other warehouses than 
those erected by said New Orleans Sugar Shed Company on the 
squares described in opponent’s petitions. By ordinance of the city 
of New Orleans no produce, &c., is allowed to remain on the wharves 

or landings for a longer period than forty-eight hours after 
38 being landed or discharged from any vessel or water craft. 
That the warehouses or sugar sheds erected on said squares 
by said sugar shed company are used exclusively for the profit and 
gain of said company and are not dedicated for public purposes to a 
greater extent than any other warehouses in the city of New Orleans; 
that sugar and other molasses factors and other receivers of sugar 
and molasses at this port have often complained and remonstrated 
with the officers and government of the city of New Orleans against 
the charges and exactions of the New Orleans Sugar Shed Company 
and the monopoly or exclusive privilege attempted to be exercised 
by said sugar shed company and of the discrimination made in 
favor of said company by the city of New Orleans, but all to no 
purpose. 

That the city of New Orleans receives no benefit and derives no 
gain whatever from the contract made with the sugar shed company ; 
that as regards the ten per cent. gross receipts agreed to be paid by the 
sugar shed company for the portion of the year 1887, which was also 
seized by garnishment process in this suit, the same does not consti- 
tute a part of the public revenues of the city not liable to seizure, but; 
on thecontrary, are seizable. Thesugar shec company has long since 
ceased to pay, and the city of New Orleans does not now exact, the 
ten per cent. bonus stipulated in the contract, and the same is no 
longer put upon the budget of revenues of said city. . 

And finally this defendant denies that any of the property seized 

at its instance aforesaid is loci publici or hors de commerce or 
39 in any way exempt from and not subject to seizure and sale; 
on the contrary, it avers and charges, and so the fact is, that 
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all of said property is and was liable and subject to seizure and sale 
to pay the judgment aforesaid held and owned by this a rer 
against the city of New Orleans; that none of said property forms a 
part of the wharves or landings, nor is it in any way necessary for 
purposes of commerce or in any manner dedicated to public use. 

Wherefore this appearer prays that the petition of intervention 
and third opposition herein fled be dismissed and oppunent’s demand 
rejected with costs and for general relief. 

(Signed) E. HOWARD McCALKB, 
Attorney for Louisiana Construction Co., Limited. 


Answer of Reuben B. Pleasants, U. 8. Marshal, to Intervention and Third 


Opposition. Filed October 31, 1887. 


United States Circuit Court, Fifth Circuit & Eastern District of 
Louisiana. 


LouIsIANA Construction Company, Limited, 
v8. No. 11449. 
THE City oF New ORLEANS. 


Now comes Reuben B. Pleasants, United States marshal in 
40 —_ and for the eastern district of Louisiana, by his undersigned 
attorney, and for answer to the petition of intervention and 

third opposition of the city of New Orleans, herein filed, says— 

Ist. That he denies all and singular the allegations in said peti- 
tions nena. except as may be so far hereinafter specially ad- 
mitted. 

2nd. He admits that, under the instructions and directions of 
plaintiff, he did, in his official capacity as United States marshal, 
seize, advertise for sale, adjudicate, and sell the property described 
in opponent’s petition to pay and satisfy the judgment and writ of 
fieri facias issued thereon in this suit; that at said sale the said prop- 
erty was adjudicated to Isidore Newman, he being the highest and 
last bidder, for the price and sum of fifty thousand dollars. In all 
his acts and doings regarding said matter, the seizure of said prop- — 
erty, the advertisement and sale thereof this defendant was perform- 
ing his official duty as United States marshal under instructions of 
the plaintiff herein, its officers, agents, and attorneys, and in obedi- 
ence to the writ of fiert facias issued on the judgment rendered in 
this cause ; therefore he is in no manner liable or responsible to said 
intervener and opponent for his official acts and doings aforesaid. 
and he disclaims all interest in the judgment rendered in this suit. 

Third. That this defendant believes the facts to be as stated in 
the answer of plaintiff to the said petitions of intervention and 

third opposition herein filed, and that the property mentioned 
41 and described in the intervention and third opposition of the 

city of New Orleans was subject to and not exempt from 
seizure and sale, nor is the same necessary for purposes of commerce 
for the city of New Orleans, and all of which this defendant sub- 
mits to this honorable court. | 
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Wherefore he prays to be hence dismissed with costs, and that the 
demand of intervener and third opponent be rejected with costs and 
for general relief. 


(Signed) E. HOWARD McCALEB, 
Attorney for Reuben B. Pleasants, United States Marshal. 


Answer of L. E. Lemarié to Intervention and Third Opposition. Filed 
Oct. 31, 1887. , 


United States Circuit Court, Fifth Circuit, Eastern District of 
Louisiana. 


LovuIsIANA CONSTRUCTION ComPANy, Limited, 
vs. No. 11449. 
Ciry oF New ORLEANS. 


Now into this honorable court comes Louis E. Lemarié, made de- 
fendant to the petition of intervention and third opposition herein 
filed by the city of New Orleans, who for answer to said petition 
savs that he denies generally the allegations in said petition con- 
tained, and says— 

That he is in no manner personally interested in the judg- 
42 ment rendered in this suit nor in the seizure and sale of the 
five squares of ground and other property claimed by inter- 
vener and third opponent as exempt from seizure and sale; that 
all of his connection with said seizure and sale under the writ of 
fieri facias issued on the judgment herein rendered, all his acts and 
doings relating thereto, were as agent and attorney-in-fact of The 
Louisiana Construction Company, Limited, of Philadelphia, Penn- 
sylvania, plaintiff in said suit, and under their instructions, orders, 
and directions; that, having acted solely in a representative capac- 
ity as agent and mandatory of plaintiff in this suit, he cannot be 
sued or held responsible to intervener and opponent; that the facts 
are as stated in the answer filed by said Louisiana Construction 
Company, Limited, to the said petitions of intervention and third 
opposition of the city of New Orleans, and which he hereby adopts 
and reiterates. 

Wherefore he prays to be dismissed and that intervener and op- 

ponent’s demand be rejected with costs, and for all general relief. 


(Signed) E. HOWARD McCALEB, 
Attorney for Louis E. Lemarié. .- 


_ -. 
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Empanelling of Jury, Hearing, and Continuance. 
Extract from the Minute Book, November Term, 1887. 


43 New OR.LEANS, SATURDAY, December 17, 1887. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


LovuIsSIANA CONSTRUCTION COMPANY 
v8. } wo 11449. 
City oF New ORLEANS. 


This cause came on this day to be heard on the intervention and 
third opposition of the city of New Orleans—E. Howard McCaleb, 
Esq., appearing for defendants in opposition ; Nicholls & Carroll for 
Isidore Newman, adjudicatee; Walter H. Rogers and Henry C. Mil- 
ler for the intervener and third opponent—when the following- 
named jurors were called and sworn to well and truly try the issue 
joined herein, to wit: 1, Thos. J. Mackie; 2, W.S. Clayton; 3, 8. 
sete 4,1. F. Kopp; 5, R. B. Cenas; 6, R. Nixon; 7, Jas. Cham- 
pagne; 8, Chas. A. Harrison; 9, V. H. Campbell; 10, Jno. F. Fink ; 
11, Jos. O. Lainez; 12, Edw’d Morosini, and Thos. J. Mackie was 
appointed foreman of the said jury. After hearing pleadings and 
evidence in part the court ordered the cause to go over until Satur- 
day, January 7, 1888; and thereupon the court instructed the 
jurors to permit no one to converse with them concerning this 
cause. 


44 Hearing and Verdict. 
Extract from the Minute Book, November Term, 1887. 


New Orveans, Tuurspay, March 8, 1888. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


THe Lovis1ana ConstrRucTION CoMPANY 
| v8. No. 11449. 
THe City or New ORLEANS. 


On intervention & 3rd opposition of the city of New Orleans. 


This cause, as continued from yesterday, was this day resumed, 
and, the counsel for the respective parties as well as the jurors em- 
panneled in the cause being all present, the trial was proceeded 
with. After receiving a charge from the court the said jury did 
then and there, in open court, through their said foreman, render 
and deliver the following verdict, viz: 


We, the jury, find for the plaintiff in the writ and against the 
3rd opponent, The City of New Orleans. 


8 March, 1888. 
THOS. G. MACKIE, Foreman. 


= 
anit ets 
Sed . 


24 THE CITY OF NEW ORLEANS VS. 


_ Whereupon it was ordered that the said verdict be recorded, and 
it is done accordingly. 


45 Motion of the City of New Orleans for a New Trial. Entered 
and Filed March 12, 1888. 


U.S. Cireuit Court. 


THe LOUISIANA CONSTRUCTION Co. 
vs. No. 11449. 


On motion of W. H. Rogers and H. C. Miller, counsel for the city 
of New Orleans, it is ordered that plaintiff show cause, on Saturday, 
the 24th day of March, 1888, at 11 o’clock, why a new trial should 
not be granted in this cause, upon the grounds— 

Ist. That it was shown that the spaces covered by the sugar sheds 
were locus publicus and not liable to seizure. 

2nd. That the location of the sugar sheds thereon under the or- 
dinances and lease did not make said sheds or reversionary right 
of the city therein liable to seizure. 

3rd. That the judgment of the jury is contrary to law and evi- 
dence. 


Marshal’s Return. 


Received Mar. 12, 1887, by the U.S. marshal and on the 13 da 
of March, 1888, I served a true copy of the within motion on E. 
McCaleb by handing the same to him in person. 

(Signed) R. B. PLEASANTS, 
U. 8. Marshal, 
By DAN. A. ROSE, 
D’y U. S. Marshal. 


46 New Trial Refused. 
Extract from the Minute Book, November Term, 1888. 


New Orveans, Saturpay, March 31, 1888. 


Court met some ose to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


LovISIANA CONSTRUCTION COMPANY 
v8. No. 11449. 
City or New ORLEANS. 


This cause came on to be heard on the motion fora new trial 
herein, filed by The City of New Orleans, intervener and third 
opponent, and was submitted by the counsel for the parties, respect- 
ively; whereupon and upon consideration thereof, it is ordered that 
the said application for a new trial be refused and that the verdict 
and judgment herein remain undisturbed. 


sett, 
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Bill of Exceptions. Filed 16 March, 1888. —* 
U.S. Cireuit Court. ‘ 


THE LovIsIaANA CoNsTRUCTION Co. 
v8. No. 11449. 
Tue City or New ORLEANS. 


47 Be it remembered that on this 8th day of March, 1888, on 
the trial of this cause, it being proved that the spaces of 
ground on which the sugar sheds are erected were, at the date of the 
seizure and sale of said spaces and sheds, and are between the front 
row of houses of the city of New Orleans and the Mississippi river, 
as shown by the plan “ D,” in evidence and hereto annexed and 
made part of this bill; and it being further shown that all the 
ground between the front row of houses of the city and the river was 
delineated as locus publicus in the plans of the city extant at and 
before the cession of Louisiana to the United States, as appears by 
the copies of the plans of 1728, 1731, and 1812, copies whereof are 
attached to and made part of this bill, marked A, B, and C; and 
that the said spaces covered by said sheds in 1869 and for years pre- 
vious being in actual and exclusive public use as the levee or land- 
ing place for the sugar and molasses brought to this city in steam- 
boats and other vessels, there being no covering for said sugar and 
molasses when landed, that then, in 1869, the city of New Orleans, 
in accordance with the ordinance of the city council, leased the said 
spaces of ground for a term of twenty-five years, the lessees to erect 
said sheds thereon with the right to coilect certain charges upon the 
sugar and molasses brought to this city in steamboats and other 
vessels and received under said sheds, the city to receive a bonus 
from the lessees from and out of the dues aforesaid and 
the sheds to revert to the city at the end of said lease, as 
shown by the said ordinances and lease hereto attached and 
marked E and F; and it being shown that the said les- 
48 sees accepted said lease, erected said sheds, and have been in 
possession ever since under said lease; and it being shown 
that save and except said sheds the ground where they are erected, 
between the front row of houses and the river, is open and unob- 
structed as it was before and at the date of the erection of said sheds; 
that save said sheds no buildings of any kind have ever been put 
on said spaces, and that the said spaces and sheds were at the date 
of the seizure and sale thereof under plaintiff’s execution and at all 
times since their erection exclusively used to receive the sugar and 
molasses landed from steamboats and other vessels, as provided in 
said ordinances and lease; and testimony being offered by the third 
opponent tending to prove that said spaces were essential to the pub- 
lic use for the commerce of the port to receive said sugar and molasses, 
and it being in evidence that under the execution issued in this case 
to satisfy the judgment of this court, in favor of plaintiffs and against 
the city of New Orleans, for $50,000 and interest, the United States 
4—1104 
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marshal seized and on the 30th of June, 1887, sold to Isidore New- 

| man, for the price of fifty thousand dollars, the aforesaid spaces of 

ground and right of reversion to said sheds of the city and other ) 

rights of the city arising under said lease, as appears by the adver- | 

tisement of sale and marshal’s return, copies whereof, marked G and 
H, are attached and made part of this bill; and there being also tes- | 

timony offered by the Louisiana Construction Company, plaintiff in | 

the writ, tending to show that the spaces seized in this suit 

49 were not necessary for public uses and were not used for the 

landing of the sugar and molasses; and there being offered 

| also by the said plaintiff the ordinances of the city council as fol- 

| lows, to wit: Nos. 7079, 1528, 4492, 1386, 2053, 1528, 6996, 7444, 7615, 

charter of the sugar shed company, ordinance 7615, and said ordi- 

nances, hereto attached and made part of this bill, being offered to 

show that the city exercised no control over said sugar sheds and 

other purposes set forth in the ordinances; and there being also tes- 

timony offered by said plaintiff in the writ tending to show that the 

original ground depicted in the old plans of this city has been in- 

creased by alluvion added by the Mississippi river, and it was con- 

ceded by both parties to the controversy that the spaces occupied by 

the sugar sheds as well as the vacant space between the sugar sheds 

and the wharves are alluvion; and the counsel for plaintiff in the 

writ having also offered to show the location of said sugar sheds by 

the map hereto annexed and marked I, hereto attached and made 

part of this bill, and the case being closed and the jury about to re- 

tire, thereupon the counsel for The City of New Ofleans, the third 

| opponent and intervener, requested the court to charge the jury that 

the character of locus publicus impressed upon ground within the 


city of New Orleans devoted to public use cannot be changed . 
except by an act of the Legislature of the State authorizing said 
change, and hence that the city of New Orleans without such legis- 'y 


lative authority had no power to change the character of a locus pub- 

licus and thereby make said locus publicus subject to seizure and sale 
on execution for the debts of the city. 

50 But the court refused to charge as requested, but did charge 
as follows: 

“The jury are instructed as matters of law— 

“Ist. The space upen which the sugar sheds, the reversion of the | 
title to which has been seized under a writ of fiert facias in this case, 
Was, prior to August 14th, 1869, upon the undisputed facts, estab- 
lished a locus publicus. 

“2nd. That by the undisputed evidence it is established that said 
space was a portion of what is called the ‘ batture,’ which is the alla- 
Vial land between that portion of the city of New Orleans and the 
Mississippi river, and was a locus publicus at the time when Louisi- 
ana was acquired by the United States. 

“There is no doubt of the correctness of the general proposition 
that a public place is inalienable except by the sovereign, but a 
public place which is a portion of the batture, according to the well, 
settled jurisprudence of this State, has a distinctive quality impressed 
upon it and may be withdrawn from the use of the public by the 
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city. This qualification is seen to be a public necessity when we 
consider that by the action of the vast stream which half encircles 
the city the levees may be so widened as that, unless a portion of 
them were used for buildings and the inhabited city extended over 
them, the city itself would possibly be left at an inconvenient dis- 
tance from the river. Accordingly we find, both in the decisions of 
the highest tribunal of the State — in the act of the Legislature, a 
clear recognition of the authority of the city to withdraw from 
51 the public use any portion of the batture which it deems no 
longer necessary to be held for that purpose. 

“Therefore the court instructs you that it was lawful for the city 
of New Orleans to withdraw the said space from the public and to 
make it private proverty while it was a locus publicus.. The fee was 
in the city and the use was in the public, and the question of fact 
for you to decide is whether the city did not, by the contract or lease 
of the date of August 14th, 1869, withdraw said space from the public 
use as being no longer necessary for the public. 

“Tt is to be observed that the said contract gives to the grantee or 
lessee ‘the exclusive right of using the public spaces,’ and gives to 
him ‘undisturbed possession of said public spaces and the sheds 
thereon erected.’ Said sheds are to be for the purpose of storing sugar 
and molasses. There is no condition or requirement in said grant or 
lease which requires the said grantee or lessee to receive up to the 
capacity of the sheds the sugar and molasses of any person offering 
or which prevents him from any degree of discrimination—#i. ¢., he 
may store the products of one man and refuse those of another, al- 
though his store is not full. 

“ The contract reserves a royalty as a rent. 

“The possession thus granted is to continue for the period of 
twenty-five vears. 

“The contract protected the public by the provision that ‘the 
sheds should not be located more than one hundred and fifty feet to 

the present wooden work or wharves.’ 
52 “Tf you find this contract was executed by the city of New 

Orleans and was accepted by the grantee or lessee, and that 
he went into possession at the time of its execution and ever since 
remained under it in possession, and there is no dispute about these 
facts, then the court instructs you there has been such a change in 
the destination of the property in question, such a withdrawal of it 
from the public, as makes it property held by the city for its own 
use and not that of the public, and makes its reversion liable to 
seizure on the part of a creditor of the city of New Orleans, and 
your verdict would be for the plaintiff in the writ and against the 
intervener and 3rd opponent.” 


To which refusal of the court to charge as requested, and to that 
portion conceived to be different from the instructions requested, 
said portion being as follows, to wit: 

“There is no doubt of the correctness of the general proposition 
that a public place is inalienable except by the sovereign; but a 
public place which is a portion of the batture, according to the well- 
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settled jurisprudence of this State, has a distinctive quality im- ) 

pressed upon it and may be withdrawn from the use of the public 

by the city. This qualification is seen to be a public necessity when 

we consider that by the action of the vast stream which half en- 

circles the city the levees may be so widened as that, unless a por- 

tion of them were used for buildings and the inhabited city ex- 

tended over them, the city itself would possibly be left at an incon- 
venient distance from the river. Accordingly we find, both 

53 in the decisions of the highest tribunal of the State and in - 
the act of the Legislature, a clear recognition of the authority 

of the city to withdraw from the public use any portion of the bat- 

ture which it deems no longer necessary to be held for that purpose.” 

“ Therefore the court instructs you that it was lawful for the city 
of New Orleans to withdraw the said space from the public and to 
make it private property while it was a locus publicus. The fee was in 
the city and the use was in the public, and the question of fact for 
you to decide is whether the city did not, by the contract or lease of 
the date of August 14th, 1869, withdraw said space from the public 
use as being no longer necessary for the public. 

“It is to be observed that the said contract gives to the grantee or 
lessee ‘ the exclusive right of using the public spaces,’ and gives to 
him ‘undisturbed possession of said public spaces and the sheds 
thereon erected.’ Said sheds are to be for the purpose of storing 
sugar and molasses. There is no condition or requirement in said 
grant or lease which requires the said grantee or lessee to receive up 
to the capacity of the sheds the sugar and molasses of any person 
offering or which prevents him from any degree of discrimination— 
i. é. he may store the products of one man and refuse those of an- 


other, although his store is not full. ¢ 
“The contract reserves a royalty asa rent. , 
“The possession thus granted is to continue for the period of | 


twenty-five years. 
“The contract protected the public by the provision that 
o4 ‘the sheds should not be erected nearer than one hundred ( 
and fifty feet to the present wooden work or wharves.’ ' 
“Tf you find this contract was executed by the city of New Or- i 
leans and was accepted by the grantee or lessee, and that he went r 
into possession at the time of its execution and ever since remained 
under it in possession, and there is no dispute about these facts, then 
the court instructs you there has been such a change in the destina- 
tion of the property in question, such a withdrawal of it from the q 
public as makes it property held by the city for its own use and not 
that of the public, and makes its reversion liable to seizure on tlfe 
part of a creditor of the city of New Orleans, and your verdict would +> 
be for the plaintiff in the writ and against the intervener and 3rd 
opponent.” | 
: The counsel for the City of New Orleans, the 3rd opponent and 
intervener, then and there excepted—tendered this bill of exceptions 
for signature, which is granted, signed, and sealed accordingly this 
8th March, 1888, at the foot of this bill. ; 
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The judge, in allowing this bill of exceptions, states: 


The question at issue, as appears by the pleadings, was whether 
the space occupied by the sugar sheds and the right to it, subject to 
the lease specified in the instructions given by the courteto the jury, 
were liable to seizure and sale under a writ of fiert facias sued out 
by a judgment creditor of the city of New Orleans. 

The ~ ieee given at the trial is correctly stated in this 

bill. , 
55 The counsel for the intervener and third opponent asked 
the court to give the instructions presented in the requests as 
stated in the bill. The court refused these instructions in the man- 
ner and form as requested, except so far as embodied in those which 
were given as stated in the bill. 

A billof exceptions was taken to those given and to the two prop- 
ositions contained in the instructions given, as hereinafter stated. 

The questions presented by the exceptions are two: 

Ist. Has the city of New Orleans the power lawfully to withdraw 
any portion of the batture from public use, change its destination, 
and make it private property ? 

2nd. If ves, did the citv exercise this power and make the space 
in question private property by the execution of the lease for twenty- 
five vears and the grant of possession under It? 

Both these questions the court, in its instructions, answered in the 
affirmative, and the bills of exception present those two affirmative 


. propositions so given as instructions to the jury. 


And since the matters herein stated do not appear by record this 
bill is allowed and signed. 


(Signed) EDWARD C. BILLINGS, Judge. 


And be it remembered that on this 8th March, 1888, on the trial 
of this cause, the proof being made and the testimony offered and 
the case foe as stuted above, the counsel for The City 

56 of New Orleans, the intervener and third opponent, then and 
there requested the court to charge the jury that if they 

find from the evidence that the four squares or spaces of ground 1n- 
volved in this controversy, seized and sold to Isidore Newman by 
the United States marshal under the execution in the suit of The 
Louisiana Construction Company vs. The City of New Orleans, was 
locus publicus as a portion of the public levee of this city, dedicated 
to the common use of the inhabitants of the city to serve the public 
purposes of a levee and landing place for the sugar and molasses 
brought to this port by steamboats and other vessels navigating the 
Mississippi river; and if the jury further find that in 1869 the city 
of New Orleans leased said spaces for the term of twenty-five vears 
under ordinances of the city council and the contract with the 
lessees that they should erect over said spaces sugar sheds for the 
accommodation and protection of the aforesaid sugar and molasses 
landed from said steamboats and other vessels, the lessees to have 
the right to collect dues upon the sugar and molasses deposited 
under said sheds for and in consideration of the accommodation and 
protection afforded by said sheds to said sugar and molasses, the city 
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to be paid a percentage of said dues annually and the sheds to re- 
vert and belong to said city at the end of said lease, as appears by 
said ordinances and contract in evidence; and if the jury find that 
suid sheds were so constructed and at and before the date of said 
adjudication, ever since the year 1869, the said spaces of ground and 

sheds were used forsaid purposes and for no other purposes, 
57 then the jury are instructed that theerection of said sheds upon 

and the use of said spaces as provided by said contract and 
ordinances did not change the character of said spaces as part of the 
public levee or locus publicus, and made said spaces and sheds over 
them liable to seizure and sale on execution for the debts of the 
city, and any such seizure and adjudication was illegal and passed 
no title to the purchaser. 

But the court refused so to charge, but did charge as hereinbefore 
set forth ; to which refusal of the court to charge as requested and to 
that portion of the charge conceived to be variant from the instruc- 
tions requested, which portion is as follows—that is to say : 


“There is no doubt of the correctness of the general proposition 
that a public place is inalienable, except by the sovereign ; buta 
public place which is a portion of the batture, according to the well- 
settled jurisprudence of this State, has a distinctive quality im- 
pressed upon it and may be withdrawn from the use of the public 
by the city. This qualification is seen to bea public necessity when 
we consider that, by the action of the vast stream which half en- 
circles the city, the levees may be so widened as that, unless a portion 
of thein were used for buildings and the inhabited city extended 
over them, the city itself would possibly be left at an inconvenient 
distance from the river. Accordingly we find, both in the decisions 
of the highest tribunal of the State and in the act of the Legislature, 

a clear recognition of the authority of the city to withdraw 
58 from the public use any portion of the batture which it deems 
no longer necessary to be held for that purpose.” 

“ Wherefore the court instructs you that it was lawful for the city 
of New Orleans to withdraw. the said space from the public and to 
make it private property. While it was a locus pudblicus, the fee was 
in the city and the use was in the public, and the question of fact 
for vou to decide is whether the city did not, by the contract or lease 
of the date of August 14th, 1869, withdraw said space from the pub- 
lic use as being no longer necessary for the public.” 

“It is to be observed that the said contract gives to the grantee or 
lessee ‘the exclusive right of using the public spaces’ and gives to 
him ‘undisturbed possession of said public spaces and the sheds 
thereon erected ;’ said sheds are to be for the purpose of storing 
sugar and molasses. There is no condition or requirement in said 
grant or lease which requires the said grantee or lessee to receive up 
to the capacity of the sheds the sugar and molasses of any person 
offering or which prevents him from any degree of discrimination, 
2. e., he may store the products of one man and refuse those of an- 
other, although his store is not full.” 

“The contract reserves a royalty as a rent.” 
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“The possession then granted is to continue for the period of 
twenty-five years.” 
“The contract protected the public by the provision that the 
sheds should not be located nearer than one hundred and fifty feet 
to the present wooden work or wharves.” 
59 “If vou find this contract was executed by the city of New 
Orleans and was accepted by the grantee or lessee, and that 
he went into possession at the time of its execution and has since 
remained under it in possession, and there is no dispute about these 
facts, then the court instructs you there has been such a change in 
the destination of the property in question, such a withdrawal of 
it from the public, as makes it property held by the city for its own 
use and not that of the public, and makes its reversion liable to 
seizure on the part of a creditor of the city of New Orleans, and 
your verdict would be for the plaintiff in the writ and against the 
intervener and 3rd opponent.” 


The counsel for the 3rd opponent and intervener then and there 
excepted, tendered this bill of exceptions for signature, which is 
granted, signed, and sealed accordingly this 8th March, 1888. 


The judge, in allowing this bill of exceptions, states: 


The question at issue, as appears by the pleadings, was whether 
the space occupied by the sugar sheds and the right to it, subject to 
the lease specified in the instructions given by the court to the jury, 
were liable to seizure and sale under a writ of fiert facias sued out 
by a judgment creditor of the city of New Orleans. 

The testimony given at the trial is correctly stated in this bill. 

The counsel for the intervener and third opponent asked the 

court to give the instructions presented in the requests as 
60 stated in the bill, which are stated in the bill. The court 

refused these instructions in the manner and form as re- 
quested, except so far as embodied in those which were given, as 
fully set forth in the bill. 

A bill of exceptions was taken to those given and to the two 
propositions contained in the instructions given, as hereinafter 
stated. 

The questions presented by the exceptions are two: 

Ist. Has the city of New Orleans the power lawfully to withdraw 
any portion of the batture from public use, change its destination, 
and make it private property ? 

2nd. If yes, did the city exercise this power and make the space 
in question private property by the execution of the lease for twenty- 
five years and the grant of possession under it? 

Both these questions the court, in its instructions, answered in the 
affirmative, and the bill of exceptions present those two affirmative 
propositions so given as instructions to the jury. 

And since the matters herein stated do not appear by record this 
bill is allowed and signed. 

(Signed) EDWARD C. BILLINGS, Judge. 
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And be it remembered that on this 8th March, 1888, the proof 
being made, the testimony offered, and the case closed, as above 
stated, and the jury about to retire, the counsel for The City of New 
Orleans, the 3d opponent and intervener, requested the court to 

charge the jury that if they find from the evidence that the 
61 four squares or spaces of ground involved in this controversy, 

seized and adjudicated to Isidore Newman by the United States 
marshal under the execution in the suitof The Louisiana Construction 
Company vs. The City of New Orleans, was locus publicus as a portion 
of the public levee of this city, dedicated to the common use of the in- 
habitants of the city to serve the public purposes of a levee and 
landing place for the sugar and molasses brought to this port by 
steamboats and other vessels navigating the Mississipi river; and 
if the jury further find that in 1869 the city of New Orleans leased 
said spaces for the term of twenty-five years under ordinances of 
the city council and the contract with the lessees that they should 
erect over said spaces sugar sheds for the accommodation and pro- 
tection of the aforesaid sugar and molasses landed from said steam- 
boats aud other vessels, the lessee to have the right to collect 
charges upon the sugar and molasses deposited under said sheds for 
and in consideration of the accommodation and protection afforded 
by said sheds to said sugar and molasses, the city to be paid a_per- 
centage of said dues annually and the sheds to revert and belong 
to said city at the end of said lease, as appears by the said ordi- 
naneces and contract in evidence, and copies of which are herewith 
filed, marked E, F, made part of this bill; and if the jury find that 
said sheds were so constructed and at and before the date of said ad- 
judication, ever since the year 1869, the said spaces of ground and 
sheds were used for said purposes and for no other purposes, then 

the jury are instructed that the aforesaid right of reversion 
62 of the said city to said sheds erected over said locus publicus 

was not liable to be seized and sold on execution for the 
debts of the city, and the seizure and adjudication of said right of 
reversion was illegal and passed no title to the purchaser. 

But the court refused so to charge, but did charge as is hereinbe- 
fore set forth ; to which refusal of the court to charge as requested 
and to that portion of the — given conceived to be variant from 
the instructions requested, said portion being as follows—that is to 
say : 


“There is no doubt of the correctness of the general proposition 
that a public place is inalienable, except by the sovereign; but a 
public place which is a portion of the batture, according to the well- 
settled jurisprudence of this State, has a distinctive quality im- 
= upon it and may be withdrawn from the use of the public 
»y the city. This qualification is seen to be a public necessity when 
we consider that, by the action of the vast stream which half eneir- 
cles the city, the levees may be so widened as that, unless a portion 
of them were used for building and the inhabited city extended 
over them, the city itself would possibly be left at an inconvenient 
distance from the river. Accordingly we find, both in the decisions 
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of the highest tribunal of the State and in the act of the Legisla- 
ture, a clear recognition of the authority of the city to withdraw 
from the public use any portion of the batture which it deems no 
longer necessary to be held for that purpose.” 
“Wherefore the court instructs you that it was lawful ‘or 
63 the city of New Orleans to withdraw the said space from tae 
public and make it private property. While it was a locus 
publicus, the fee was in the city andt he use was in the public, and 
the question of fact for you to decide is whether the city did not, by 
the contract or lease of the date of August 14th, 1869, withdraw said 
7 from the public use as being no longer necessary for the 
public.” 

“It is to be observed that the said contract gives to the grantee or 
lessee ‘the exclusive right of using the public spaces’ and gives to 
him ‘undisturbed possession of said public spaces and the sheds 
thereon erected ;’ said sheds are to be for the purpose of storing sugar 
aud molasses. There is no condition or requirement in said grant 
or lease which requires the said grantee or lessee to receive up to 
the capacity of the sheds the sugar and molasses of any person offer- 
ing,or which prevents him from any degree of discrimination—4. ¢., 
he may store the products of one man and refuse those of another, 
although his store is not full.” 

“The contract reserves a royalty as a rent.” 

“The possession then granted is to continue for the period of 

“The contract protected the public by the provision that the 
sheds should not be located more than one hundred and fifty feet to 
the present wooden work or wharves.” 

“If you find this contract was executed by the city of New Or- 

leans and wasaccepted by the grantee or beens that he went 
64 into possession at the time of its execution and has since re- 

inained under it in possession, and there is no dispute about 
these facts, then the court instructs you there has been such a change 
in the destination of the property in question, such a withdrawal of 
it from the public, as makes it property held by the city for its own 
use and not that of the public, and makes its reversion liable to 
seizure on the part of a creditor of the city of New Orleans, and your 
verdict would be for the plaintiff in the writ and against the inter- 
vener and 3rd opponent.” 


The counsel for Tine City of New Orleans, the third pe nce and 
intervener, then and there excepted, tendered this bill o exceptions 
for signature, which is signed and sealed accordingly on this 8th 
day of March, 1888. : 


The judge, in allowing this bill of exceptions, states: 


The question at issue, as appears by the pleadings, was whether 
the space occupied by the sugar sheds and the right to it, subject to 
the lease specified in the instructions given by the court to the jury, 
were liable to seizure and sale under a writ of fiert facias sued out 
by a judgment creditor of the city of New Orleans. 

5—1104 


34 THE CITY OF NEW ORLEANS VS. 


The testimony given at the trial is correctly stated in this bill. 

The counsel for the intervener and third opponent asked the court 
to give the instructions presented in the requests as stated in the 
bill, which are stated in the bill. The court refused these instruc- 

tions in the manner and form as requested, except so far as 
65 embodied in those which are given, as set forth in full in the 
bill. 

A bill of exceptions was taken to those given and to the 
two propositions contained in the instructions given, as hereinafter 
stated. 

The questions presented by the exceptions are two: 

Ist. Has the city of New Orleans the power lawfully to with- 
draw any portion of the batture from public use, change its destina- 
tion, and make it private property ? 

2nd. If yes, did the city exercise this power and make the space 
in question private property by the execution of the lease for twenty- 
five years and the grant of possession under it? 

Both these questions the court, in its instructions, answered in the 
affirmative, and the bill of exceptions present those two affirmative 
propositions so given as instructions to the jury. 

And since the matters herein stated do not appear by record this 


bill is allowed and signed. 
(Signed) EDWARD C. BILLINGS, Judge. 


Agreement on Bill of Exceptions. 


It is agreed that all statutes of the State being in this case bear- 
ing on the subject shall be treated as before the court on the trial. 
(Signed) H. C. MILLER, For Opp'’t. 

E. HOWARD McCALEB, 
Att’y for PU Ff. 


(Here follow diagrams marked pp. 66, 67, 68, & 69.) 


70 E. 
Ordinance No. 7079. Filed with and Made Part of Bill of Exceptions. 


Article (1). Be it ordained, That the administrator of commerce 
shall, after the enactment of this ordinance and after having given ten 
days’ notice in the official journal that he will receive at his office 
sealed proposals for their sale, shall adjudicate, as provided for in 
section 26, and in accordance with the stipulation hereinafter con- 
tained, the revenues of the wharves and levees of the city of New 
Orleans, collectible at the rates as may be fixed upon all ships, ves- 
sels, steamships, steam boats, barges, flat-boats, and other water crafts 
of any and every description whatever, for the term of five years, 
commencing on the 29th day of May, 1881, and ending with the 
“ve md of May, 1886, upon the terms and conditions hereinafter 
set forth. 
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Art. 2 (2). That the wharves and levees, the revenues of the same. 
to be sold under this ordinance, shall comprise the wharves already 
constructed and existing in the first, second, third, and fourth dis- 
tricts of the city of New Orleans, from Toledano street to the lower 
limits of the city, which is the lower line of the United States bar- 
racks, excepting therefrom all ferry and nuisance wharves and 
all wharves granted to the New Orleans Pacific Railway Com- 
pany, as well as the wharf granted to the New Orleans Elevator 
Company, until such time as present franchise expires; and except- 

ing generally all such wharves or portions of wharves and of 
71 the river bank the exclusive use of which may now be en- 

joyed by private individuals. corporations under existing 
grants or leases until such time as said grants or leases may expire, 
after which time said lessee shall take charge of said elevator wharf 
on same conditions as other wharves. 

All United States Government vessels shall be exempt from pay- 
ment of wharfage dues. 

Art. 3 (3). That the levee shall comprise the levees already exist- 
ing in the first, second, third, and fourth districts of the city of New 
Orleans, extending from the river to the line of the streets fronting 
the river—that is to say, in the fourth district, from Toledano to 
Adele streets, Water street, and from Adele street to Felicity road, 
Peters street; in the first district, from Felicity road to the junction 
of Peters with Water streets, Peter street; from the junction of 
Peters with Water streets to Terpsichore street, Water street; from 
Terpsichore to Calliope streets, Pilie street; from Calliope to Julia 
streets, New street; from Julia street to Girod street, Pilie street; 
from Girod ¢o Poydras street, Water street; and from Poydras to 
Canal streets, Delta street; in the second district, from Canal to 
Custom-House street, in front of the railroad depot ; Custom-House to 
St. Louis street, the street in front of the sugar sheds; from St. 
Louis to St. Ann streets, Clay street; from St. Ann to Dumaine 
streets, the street in front of the meat market, and from Dumaine 
to Barracks streets, the Mobile and Texas railroad tracks; and in 
the third district, from Marigny to Mandeville streets, the street in 

front of the Marigny stores, and from Mandeville to the 
72 lower limits of the city, Peters street. 

Art.4 (4). That the person or persons to whom shall be adjudi- 
cated, as herein provided, the revenuescollectible,as may be damaged or 
destroyed in part or in whole, from any — be provided, shall acceptthe 
wharves, landings, and levees in the condition in which the same 
may be on the said 29th day of May, 1881, and that the said person 
or persons so accepting and taking possession of the said wharves, 
landings, levees, and bulkheads shall repair and always keep the 
same in good order and condition during the whole term of their 
contract. 

Art. 5 (5). That the repairs of the wharves and bulkheads shall 
consist in repairing all holes in the flooring of the wharves and 


bulkheads and inclined planes immediately upon their first appear- Be . 


ance; in raising all portions of the wharves which may hayegp 


or which may sink to a level of the steamboat Jes 
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street; in taking out and renewing all caps and stringers, piles, moor- 
ing piles, fender piles, bulkheads, ete., which may be found rotten 
or decayed ; in building anew all wharves and bulkheads which from 
general decay may require the same, and to rebuild any and all 
wharves and bulkheads, where the same now exist or which may be 
constructed during the term of their lease, that may — cause whatso- 
ever, and in extending into the river all wharves and bulkheads 
which may require extension, so as to have at all times a depth of 
water of twenty-five feet at the water line of each and every wharf 
used by ships and steamships, and adepth of water of twelve 
73 feet at the water line of each and every wharf used by steam- 
boats, barges, and flat-boats. 

Art. 6 (6). That in making the repairs to and in building new 
wharves the piles used shall be either of pine or cypress timber of 
the best quality, not less than eleven by eleven inches square at one 
end and nine inches square at the other end, which shall be driven 
not less than twenty fect into the solid ground, at distances of not 
more than ten feet from centres. The heads of the piles shall be 
squared according to the levels to be given by the city surveyor and 
shall receive and support eleven-inch square caps, which shall be 
strongly fastened to each of the piles with rag bolts one inch square 
by eighteen inches long; these caps to be of the best quality of pine or 
cypress timber. The stringers shall be at least ten inches square ; 
shall rest at right angles upon the caps at distances of five feet from 
centres, and shall be strongly fastened at each alternate intersection 
with the caps with rag bolts seven-eighths of an inch square by six- 
teen inches long. ‘These stringers shall be of the best quality of 

ine or cypress timber. ‘The planks for the flooring shall be of yel- 
- pine of the best quality, free from sap, twelve inches wide by 
three inches thick and not less than fifteen feet long; they shall be 
strongly fastened to each of the stringers with six-inch pressed spikes, 
two at each end of the plank and one at each intersection with the 
stringer; the joints between the planks of said flooring not to be 
more than three-fourths (?) of an inch in width. 
Art. 7 (7). That each and every wharf used by steamboats, 
74 barges, and flat-boats shall have an incline plane or apron 
not less than thirty (30) feet in width projecting out of the 
knuckle row of piles of the wharf on the outside of said incline 
plane and adjoining the last row of piles thereof. A row of fender 
piles shall be driven, which shall receive a capof not less than eleven 
inches square laid on a level with the cap of the inner row of piles, 
and on the top of said outer cap shall rest a fender cap twelve inches 
square, which shall be fastened to the two other caps at distances of 
five (5) feet with screw bolts of one (1) inch in diameter and of suit- 
able lengths. On the outer edge of said incline plane, at distances 
of eighty (80) feet apart and independent from the wharf, clusters 
of piles shall be driven, each cluster to be composed of four piles, 
which shall be bolted together with eight screw bolts of one and a 
quarter inch in diameter and of suitable lengths; that the person 
to whom shall be adjudicated this contract shall repair and keep in 
good order and condition during the whole term of contract such 
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inclined planes or aprons as do now exist, and in case there shall be 
no inclined planes, as above required, at the time of acctpting the 
present contract the person or ere so accepting shall cause said 
inclined planes to be built at his or their own expense, and shall 
keep the same in repair as aforesaid during the entire term of his 
or their contract. 

Art. 8 (8). That at each and every wharf used for ships a row of 

fender piles shall be driven adjoining the outer row of piles, 
75 which shall be fastened each with the outer row of piles of 

the wharf with at least two screw bolts of one and a quarter 
inch in diameter ; that on the front of each of said ship wharves 
two fender - shall be placed, one on a level with the flooring of 
the wharf and the other at five feet above low-water mark; said 
fenders shall be twelve (12) inches square, and shall be fastened to 
the piles of the wharf with screwed bolts of one and a quarter inch 
in diameter. And the person or persons to whom shall be adjudi- 
cated the said contract sha!l repair and keep in good order and con- 
dition during the whole term of said contract such fender piles and 
caps as above required. At the time of accepting said contract the 
person or persons so accepting shall cause said fender piles and 
fender caps to be driven and placed as above required at his or their 
own expense, and shall keep the same in repair as aforesaid during 
the whole term of contract. 

Art. 9 (9). That at each and every wharf used by steamshipsa row 
of fender piles shall be driven adjoining the outer row of piles, which 
shall be fastened each with the outer row of piles of the wharf with 
at least two screw bolts of one and a quarter inch in diameter, 
each and every alternate pile to be at least eight feet above the 
flooring of the wharf; that on the front of each of said steamship 
wharves two fender caps shall be placed, one on a level with the 
flooring of the wharf and the other at five feet above low-water 

mark, said fenders to be twelve inches square and to be fast- 
76 + ened to the piles of the wharf with screw bolts of one and a 
uarter inch in diameter; and the person or persons to 
whom shall be adjudicated said contract shall repair and keep in 
good order and condition during the whole term of contract such 
fender piles and fender caps as do now exist, and in case there shall 
be no fender piles and caps, as above required, at the time of accept- 
ing said contract the person or persons so accepting shall cause 
said fender caps and fender piles to be placed and driven, as above 
required, at his or their own expense, and shall keep the same in 
repair as aforesaid during the whole term of said contract. 

Art. 10(10). That —all the wharves mooring piles, at least twelve 
inches square, shal! be driven as follows: On the steamboat, barges, 
and flat-boat wharves, single piles along the knuckle row of the in- 
clined planes at distances cf fifty feet from centres; on the steam- 
ship and ship wharves and on the levee along the same, double 
piles, wherever the city surveyor shall direct; each of the aforesaid 
mooring piles to be strongly fastened to the piles of the wharves 
with at leest two screw bolts of one inch in diameter, and those on 
the levee to be strongly anchored, and all to project at least four 
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feet above the flooring of the wharves and the top of the levee; and 
the personsor persons to whom shall be adjudicated said contract 
shall repair and keep in good order and condition during the whole 
term of contract such mooring piles as do now exist and in case 
there shall be no mooring piles, as above required, at the time of ac- 

cepting said contract the person or persons accepting shall 
77 cause said mooring piles to be driven and placed at his or 

their own expense, and shall keep the same in repair as afore- 
said during the whole term of said contract. 

Art. 11 (11). That the person or persons to whom shall be adjudi- 
cated said contract shall be bound to build also additional new 
wharves that may be necessary, provided he be not required to ex- 
pend on such new wharves more than twenty-five thousand dollars 
in any one year, the said new wharves being calculated at the rate 
of twenty dollars per square and no more. The said person or persons 
shall be bound under said twenty-five-thousand-dollar clause to begin 
by the first of July, 1881, to connect all of the wharves of the first 
and fourth districts, commencing at Calliope street and running yp- 
stream until the elevator wharf is reached, and then commencing 
at the ferry wharf, opposite the meat market, and running down- 
stream to Poland street, should the caving bank of this section be 
so strengthened as to permit the same, and then to build all new 
wharves which may be ordered by the council in the fifth, sixth, 
and seventh districts. All ferry and nuisance wharves and all 
wharves granted to railroad companies are not included in the con- 
nection of said wharves. ‘The term “ new wharves,” as expressed in 
this section, shall be construed as meaning new wharves where 
there are no wharves now existing, and shall not apply to the re- 
building of wharves to replace old ones nor to the extension of old 
wharves into the river so as to obtain the depth of water, as before 

specified, at the water line of the wharves. 
78 Art. 12 (12). That the person or persons to whom shall be 

adjudicated said contract shall be bound to accept the leyees 
in the first, second, third, and fourth districts in whatever condition 
they may be in on the 29th day of May, 1881; to fill up the same 
during the first year of the contract, so as to place the outer edge of 
the same at the level now established—to a level of the steamboat 
landing at Common street; to grade the same from their outer edge 
to the paving of the street in the rear on a regular declivity ; to 
cover the same with a suflicient thickness of hard substances, such 
as rock, gravel, or lake and oyster shells; to keep the same always 
in good order and condition by filling up all the holes on their first 
appearance with hard substances as above mentioned ; to fill up 
with river sand all parts of the same which may cave in or sink be- 
low the grades aforesaid or which may be washed or destroyed by a 
storm or any other cause whatever, and cover said new filling with 
hard substances as above mentioned, and whenever the batture 
shall form so as to require the levee to be extended on the order of 
the council, to fill up such part or parts of the batture and build 
such levees as said council may deem necessary. | 

Art. 13. That the person or persons to whom shall be adjudicated 
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said contract shall be bound to accept the bulkheads and revetment 
on the outside of the levees in the first, second, third, and fourth dis- 
tricts in whatever condition they may be in on the 29th day of May, 

1881; to keep the same always in good order and condition 
79 during the whole term of said contract; to build all new 

revetments which may be required in place of the old ones, 
which may be destroyed either by decay, by storms, or any cause what- 
ever, with the best quality of one and a half inch yellow-pine planks, 
double thickness, driven at least four feet into the solid ground and 
well braced into the levee, and, in lieu of the obligations therein en- 
tailed upon the lessee of the wharves, the said lessee be required to 
expend the sum of money which would be required to build the 
piled bulkhead in the third district, between Marigny and Delery 
streets, which said sum has been estimated at, and is hereby fixed 
at, ($59,500) fifty-nine thousand five hundred dollars, in protecting 
the bank of the river between Hospital street, in the second district, 
and Congress street, in the third district, or at such other places as 
may be directed by the administrators of improvements and com- 
merce and the city surveyor, so that permanent wharves can be 
maintained within the said space, and the ultimate connection of 
all the wharves in the said districts, so as to make one continuous 
wharf as contemplated by the contract, be rendered fexsible and the 
permanency of such wharf secured, and in giving such additional 
strength and security and making such improvements to the wharves 
to be built as the administrator of improvements and administrator 
of commerce and the city surveyor may decide upon. 

Art. 14. That the person or persons to whom shall be adjudicated 
said contract shall be‘bound to furnish ail the necessary apparatus, 

and light with the electric light all the levees, landings, and 
80 wharves from Toledano street, in the fourth district, to Con- 

gress street, in the third district, the lamps or lights to be 
placed at no greater distance than 250 feet apart, and the height at 
which the same are to be erected shall be determined on by the city 
council; said lamps or lights shall be kept lighted each and every 
night from sunset to sunrise, and the class, quality, make, and 
power of said light to be designated by the city council. 

Art. 15. On the expiration of said lease the lessee or city may buy 
said electric apparatus at a value to be fixed by appraisers, one to 
be appointed by the city and one by the lessee, and on failure to 
agree they, the said appraisers, shall appvint an umpire. 


81 Ordinances and Lease, Marked Exhibits E & F, Referred to in Bill 
of Exceptions. 


MAYORALTY OF NEW ORLEANS, 
City Hai, August 14, 1869. 


No. 1528, N.S. 


An ordinance to provide for the shelter and protection of sugar and 
molasses received at the port of New Orleans. 


SEcTION (1). Be it ordained by the common council of the city of 
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New Orleans, That Francis B. Fleitas shall have and enjoy for the 
period of twenty-five vears the exclusive right and privilege of using 
the public spaces on the levee, in the second district of this city, be- 
tween Custom-House and St. Louis streets, commonly known as the 
Sugar landing—said spaces being designated on a plan of the city 
surveyor, to be by him submitted to the committee on streets and 
landings on or before the 15th day of September, in the year 1869— 
for the purpose of erecting and constructing thereon fire-proof sheds 
for the reception and shelter of sugar and molasses, according to the 
plans and specifications of the city surveyor on the day aforesaid, 
which sheds, with such arrangements for the transaction of busi- 
ness as may be convenient, are to be constructed on or before the Ist 
day of November, 1871, unless the construction be interfered with 
or prevented by extraordinary accident or calamity, from which 
time said privilege and right is to commence to run: Pro- 
82 vided, That said Fleitas, immediately after the passage of 
this ordinance, shall have the right toenter upon and use the 
said spaces for the purposes of construction as aforesaid. 
SECTION (2). Be it further ordained, That the terms and conditions 
on which said right and privilege are granted are the following: 
lst. Said sheds are to be erected, with such accommodations and 
convenience for the transaction of business as may be necessary, 
by said Fleitas, at his own cost and free of expense to the city of 
New Orleans, and during the existence of said privilege he is to 
keep said sheds in good order and repair at his own expense. 
2d. Said Fleitas is allowed to charge, during the term said privi- 
lege is to last, under the provision of this ordinance, a sum not ex- 
ceeding twenty-five cents on every hogsheed of sugar and fifteen 
cents or every barrel of molasses sheltered under said shed, and no 
other charge for shelter is to be made, unless the packages aforesaid, 
after being under cover, shall change hands; then he is allowed to 
charge each and every time such package changes hands while 
under cover fifteen cents for each hogshead of sugar and five cents 
for each barrel of molasses at the time of transfer: Provided, That 
this last-mentioned charge is to be paid by each transferee or pur- 
chaser, and shall not be nade when the sugar or molasses transferred 
or sold shall be removed by such transferee or purchaser on the same 
day he acquired title: Provided further, That sugar and mo- 
83 lasses in other packages than hogsheads and barrels shall be 
subject to pro rata charges. 
drd. The said Fleitas shall pay to the city of New Orleans, 
as a consideration for said privilege, during the term aforesaid, ten 
per centum of the gross amount of charges realized for shelter on 
each hogshead of sugar and each barrel of molasses placed under 
said sheds, the said per cent. to be paid quarterly, on statements 
rendered under oath, to the treasurer of the city of New Orleans: 
Provided, That said sheds and the revenues or income derived 
therefrom or from said privilege shall not be subject to any munici- 
pal taxation whatever during the existence of said privilege. 
4th. In addition to the above consideration, the said sheds, at the 
expiration of said term of twenty-five years, are to be appraised to 
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their then cash value in the manner following: One appraiser to 
be appointed by the said Fleitas or his representatives, successors, 
or assigns, and the other by the city of New Orleans. In case of 
disagreement the two thus selected shall call in a third disinterested 
person as umpire, and the appraisement thus made shall be conclu- 
sive and binding on all parties, and the city of New Orleans shall 
have the option to take said sheds at one-half. of said appraised 
value or of extending the privileges herein granted, on the same 
terms as those herein specified, for the further period of fifteen years, 
except that at the expiration of said fifteen years said sheds are to 
revert to the city in full ownership, free of all cost. In case the 

city of New Orleans, within three months after the expira- 
84 tion of said twenty-five years, shall fail or refuse to appoint 

an appraiser, it shall be considered as having exercised the 
option to extend the privilege aforesaid for fifteen years longer; 
and in case the said Fleitas, his representatives, successors, or as- 
signs, shall, within one month after —, the city shall have the right of 
appointing two additional appraisers, whose a shall be 
final, and said Fleitas shall receive one-half of the appraised value 
of said sheds from the city. On the presentation of the decision of 
the appraisers provided for in this clause and on the payment of 
the said one-half of the said appraised value the sheds and spaces 
on which they are erected, as aforesaid, shall be surrendered and 
transferred to the city of New Orleans. 

Section (3). Be it further ordained, That the city of New Orleans 
hereby guarantees to said Fleitas, his representatives, successors, or 
assigns, during the term of his privilege and its extension, the fol- 
lowing: 

Ist. The undisturbed possession of said public spaces and the 
sheds thereon erected. ' 

2d. That the present landing for sugar and molasses shall remain 
where it now is and as designated on the plans aforesaid. 

3d. That no other landing for sugar or molasses shall be estab- 
lished or allowed for the city or port of New Orleans. 7 

4th. That no other privilege for the reception and shelter for 
sugar or molasses shall be allowed by the city. 

Section (4). Be it further ordained, That in case the sheds 

erected under the provisions of this ordinance should not be 
85 of sufficient capacity to meet the demands of increased pro- 

duction or the requirements of commerce the said Fleitas 
shall have the right to increase the number of sheds, said additional 
sheds to be erected on such spaces as the city may designate and on 
such terms as may be agreed on: Provided, That if said additional 
sheds are erected within ten years from the Ist November, 1871, the 
cost thereof is to be paid by the said Fleitas, his representatives, 
successors, or assigns, and said additional sheds are to revert to the 
city at the expiration of twenty-five years from the date of construc- 
tion on the same terms in regard to appraisement and the option to 
extend the privilege of using the same as if the said additional sheds 
were originally constructed under this ordinance, and all the terms 
and stipulations of this ordinance shall be considered applicable to 
6— 1104 
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them in the same manner and to the same extent as they are herein 
applied to the original sheds. 

SEcTION (5). Be it further ordained, That said Fleitas shall give 
security in the sum of fifty thousand dollars for the faithful per- 
formance of the stipulations berein contained. 

Section (6). Be it further ordained, That the wharfinger shall have 
the right at any time when the levee is encumbered to enforce the 
now existing regulations. 

Section (7). Be it further ordained, That the sheds shall not be 
located nearer than one hundred and fifty feet to the present wooden 

work or wharves. 
86 Section (8). Be it further ordained, Thatif at any time the 
city should desire to open or extend any street that the privi- 
lege hereby granted shall not in any manner prevent said street 
from being opened or extended. 

Secrion (9). Be it further ordained, That all ordinances and parts 
of ordinances inconsistent or conflicting with the provisions of this 
ordinance be, and the same are hereby, repealed, and this ordinance 
shall take effect from and after the date of its promulgation. 


(S’g’d) G. PANDELLY, 
President Board of Ass’t Aldermen. 
(S’g’d) LEWIS A. WILTZ, 


President Board of Aldermen. 
Approved August 14, 1869. 
(S’g’d) JNO. R. CONWAY, Mayor. 
JNO. W. OVERALL, 
Secretary, Mayoralty. 


MAYORALTY OF NEw ORLEANS, 
Ciry Haut, Dec’l’r 7, 1887. 
A true copy of ordinance No. 1528, new series, approved by the 
mayor August 14, 1869, and duly promulgated in the official 


journal. 
[SEAL. ] (Signed) F. L. BOWER, 
Chief Clerk. 
87 MayORALTY oF New ORLEANS, 


Ciry Hatt, May 8, 1878. 
No. 4492, admin. series. 


An ordinance amending ordinance No. 1528, new series, entitled 
“An ordinance to provide for the shelter and protection of sugar 
and molasses received at the port of New Orleans.” 


Whereas it has been found advisable, by and with the consent of 
the New Orleans Sugar Shed Company, to change the tariff under 
which they have been carrying on business by modifying the same 
as hereinbelow effected and fixing a permanent list of charges to 
which all persons using said sheds are to conform : Therefore— 
SecTIon 1. Be it ordained by the mayor and administrators of 
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New Orleans, in council convened, That the second pa 
section two of ordinance No. 1528, new series, be amended and re- 
enacted so as to read as follows: The New Orleans Sugar Shed 
Company, as transferee and successor of Francis B. Fleitas, shall be 
allowed to charge during the term the privilege granted by this 
ordinance shall last (under the provisions thereof) a sum not ex- 
ceeding forty cents for every hogshead of sugar and fifteen cents for 
every barrel of molasses sheltered or stored under said sheds for 
each month or fraction of a month that it shall be sheltered or 
stored, and one charge not exceeding ten cents for each hogshead 
and five cents for each barrel for labor in receiving, assorting, stor- 
ing, and delivering the same, and no other charge shall be 
88 made for shelter, storage, or labor unless the packages afore- 
said, after being under cover, shall change hands or owners, 
in which case said charges for shelter or storage as aforesaid shall, 
as to the transferee or purchaser, be computed from the day of sale 
or transfer: Provided, That no charge whatever shall be made 
against the transferee or purchaser when the sugar or molasses 
transferred or sold shall be removed by such transferee or purchaser 
on the same day he acquired title: Provided further, That sugar or 
molasses in other packages than hogsheads or barre!s shall be sub- 
ject to pro rata charges for shelter, storage, and labor. 

Section 2. Be it further ordained, ete., That the bonus of ten per 
cent. pursuant to paragraph 3rd of said section second shall be paid 
on the gross receipts sor shelter or storage in any manner obtained 
by said company. 

Section 3. Be it further ordained, ete., That sugar and molasses 
landed at the places set apart for the Sugar landing and not left 
thereon in contravention of city ordinances shail not be placed 
under the sugar sheds against the consent of the owners; but 
nothing contained herein shall be construed to affect paragraph two 
of section nine of said ordinance No. 1528, new series. 

Section 4. Be ** further ordained, ete., That the mayor of the 
city of New Orleans be, and he is hereby, authorized and directed 
to receive the assent of the said sugar shed company to the above 
modification of their charter or contract. 

Secrion 5. Be it further ordained, ete. That all city laws 

and ordinances contrary to and in conflict berewith be, and 
89 the same are hereby, repealed, and that this ordinance shall 
go into effect from and after its passage. 

Adopted by the council of the city of New Orleans May 7, 1878. 

Yeas—Brown, Cavanac, Denis, Diamond, Edwards, McCaffrey, 


Rengstorff. 
(S'g’d) ED. PILSBURY, Mayor. 
(S'g’d) THOS. G. RAPIER, Secretary. 


MAYORALTY OF NEW ORLEANS, 
City Hatt, Dee’b’r 7, 1887. 


A true copy of ordinance No. 4492, administration series, adopted 
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by the council of the city of New Orleans May 7, 1878, approved by 
the mayor and duly promulgated in the official journal. 
[SEAL] (Signed) E. L. BOWER, 
Chief Clerk. 


Lease Marked F. 


Contract with the city. 


STaTE oF LouistaNna, City of New Orleans: 


Be it known that on this day, the eighteenth of the month 

90 of August, in the year of our Lord one thousand eight hun- 
dred and sixty-nine, and the ninety-fourth of the Independ- 

ence of the United States, before me, William Joseph Castell, a 
notary public in and for the parish of Orleans and official notary 
for the city of New Orleans, duly commissioned and qualified, and 
in presence of the witnesses hereinafter named and undersigned, 
personally appeared the Hon. John R. Conway, mayor of the city 
of New Orleans, herein acting in his said capacity, and Francis B. 
Fleitas, of the city cof New Orleans, and the said mayor, acting as 
aforesaid, declared, by virtue of the authority in him vested by an 
ordinance, No. 1528, N.S., passed by the common council of the 
city of New Orleans, entitled “An ordinance to provide for the shel- 
ter and protection of sugar and molasses received at the port of 
New Orleans,” he does, by these presents, grant, bargain, and con- 
firm unto said Francis B. Fleitas and contract with him as follows: 

That said Francis B. Fleitas shall have and enjoy for the period 
of twenty-five years the exclusive right and privilege of using the 
public spaces on the levee, in the second district of this city, between 
Custom-House and St. Louis streets, commonly known as the Sugar 
landing—said spaces being designated on a plan of the city surveyor, 
to be by him submitted to the committee on streets and landings on 

or before the 15th day of September, in the year 1869—for the 
91 purpose of erecting and constructing thereon fire-proof sheds 

for the reception and shelter of sugar and molasses, accord- 
ing to the plans and specifications of the city surveyor on the day 
aforesaid, which sheds, with such arrangements for the transaction 
of business as may be convenient, are to be constructed on or before 
the first day of November, 1871, unless the construction be inter- 
fered with or prevented by extraordinary accident or calamity from 
which time said privilege and right is to commence to run: Pro- 
vided, That said Fleitas, immediately after the passage of said ordi- 
nance, shall have the right to enter upon and use the said¢spaces for 
the purpose of construction aforesaid. 

That the terms and conditions on which said right and privilege 
are granted are as following : 

Ist. Said sheds are to be erected, with such accommodation and 
conveniences for the transaction of business as may be necessary, by 
said Fleitas at his own cost and free of expense to the city of New 
Orleans, and during the existence of said privilege he is to keep said 
sheds in good order and repair at his own expense. 
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2d. Said Fleitas is allowed to charge, during the term said privi- 
lege is to last under the provisions of said ordinance, a sum not ex- 
ceeding twenty-five cents on every hogshead of sugar and fifteen 
cents on every barrel of molasses sheltered under said sheds, and no 
other charge for shelter is to be made unless the packages aforesaid, 
after being under cover, shall change hands; then he is allowed to 
charge each and every time such package changes hands while 
92 under cover fifteen cents for each hogshead of sugar and five 
cents for each barrel of molasses at the time of transfer: Pro- 
vided, That this last-mentioned charge is to be paid by each trans- 
feree or purchaser, and shall not be made where the sugar or mo- 
lasses transferred or sold shall be removed by such transferee or 
yurchascr on the same day he acquired title: Provided, further, 
hat the sugar and molasses in other packages than hogsheads and 
barrels shall be subject to pro rata charges. 
3d. The said Fleitas shall pay to the city of New Orleans, as a con- 
sideration for said privilege during the term aforesaid, ten per centum 
of the gross amount of charges realized for shelter on each hogshead 
of sugar and each barrel of molasses placed under said sheds, the 
said per cent. to be paid quarterly on statements rendered under 
oath to the treasurer of the city of New Orleans: Provided, That 
said sheds and the revenues or income derived therefrom or from 
said privilege shall not be subject to any municipal taxation what- 
ever during the existence of said privilege. 
4th. In addition to the above consideration, the said sheds, at the 
expiration of said term of twenty-five years, are to be appraised at 
their then cash value in the manner following: One appraiser.to be 
appointed by the said Fleitas or his representatives, successors, or 
assigns, and the other by the city of New Orleans. In case of dis- 
agreement between the two thus elected — shall call in a third unin- 
terested person as umpire, and the appraisement thus made shall be 
conclusive and binding on all parties, and the city of New Orleans 
shall have the option to take said sheds at one-half of said ap- 
93 praised value or of extending the privilege herein granted for 
the further period of fifteen years on the same terms as those 
herein specified, except that at the expiration of said fifteen years 
said sheds are to revert to the city in full ownership, free of all cost. 
In case the city of New Orleans, within three months after the ex- 
piration of said twenty-five years, shall fail or refuse to appoint an 
appraiser, it shall be considered as having exercised the option to 
extend the privilege aforesaid for fifteen years longer, and in case the 
said Fleitas, his representatives, successors, or assigns, shall, within 
one month after the city shall have appointed its appraiser, fail or 
refuse to appoint an appraiser on his behalf, the city of New Or- 
leans shall have the right of appointing two additional appraisers, 
whose appraisement shall be final, and said Fleitas shall receive one- 
half of the appraised value of said sheds from the city. On the pres- 
entation of the decision of the eS provided for in this clause 
and on the payment of the one-half of the said appraised value the 
sheds and spaces on which they are erected as aforesaid shall be sur- 
rendered and transferred to the city of New Orleans. 
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That the city of New Orleans hereby guarantees to said Fleitas, 
his representatives, successors, or assigns, during the term of this 
privilege and its extension, the following : 

Ist. The undisturbed possession of said public spaces and the 
sheds thereon erected. 

2d. That the present landing for sugar and molasses shall remain 

where it now is and as designated on the plan aforesaid. 
o4 3d. That no other landing for sugar or molasses shall be 
established or allowed for the city or port of New Orleans. 
4th. That no other privilege for the reception and shelter of sugar 
or molasses shall be granted by the city. 

That in case the sheds erected under the provisions of said ordi- 
nances shall not be of sufficient capacity to meet the demands of 
increased production or the requirements of commerce the said 
Fleitas shall have the right to increase the number of sheds, said 
additional sheds to be erected on such spaces as the city may desig- 
nate and on such terms as may be agreed on: Provided, That if 
said additional sheds are erected within ten years from the first of 
November, 1871, the cost thereof to be paid by said Fleitas, his rep- 
resentatives, successors, or assigns, and said additional sheds are to 
revert to the city at the expiration of twenty-five years from the date 
of construction on the same terms in regard to appraisement and 
the option to extend the privilege of using the same as if the said 
additional sheds were originally constructed under the said ordi- 
nance, and all the terms and stipulations of said ordinance shall be 
considered applicable to them in the same manner and to the same 
extent as they are herein applied to the original sheds. 

That said Fleitas shall give security in the sum of fifty thousand 
dollars for the faithful performance of the stipulations herein con- 
tained. 

That the wharfingers shall have the right, at any time when the 

levee is encumbered, to enforce the now existing reguiations. 
95 That the sheds shall not be located nearer than one bun- 
dred and fifty feet to the present wooden work or wharves. 

That if at any time the city should desire to open or extend any 
street that the privilege hereby granted shall not in any manner 
prevent said street from being opened or extended. 

The said Fleitas, hereby binding himself, his heirs, executors, or 
assigns, to execute the above and foregoing contract in according 
with the said ordinance No. 1528, N.8., and in accordance with the 
plans and specifications to be hereafter prepared by the city sur- 
veyor as aforesaid, binding himself in all respects to comp)y with all 
the stipulations contained in said ordinance, a duly certified copy 
of which ordinance, which was approved on the 14th of August, 
1869, is and remains hereto annexed for all future reference and is 
made part hereof. 

And now personally came and appeared Samuel Jamison, James 
J. Warren, Francis H. Hatch, and Samuel E. Moore, all of the city 
of New Orleans, who, having read what is above written, declare 
that they hereby guarantee to the city of New Orleans the faithful 
performanee of the foregoing contract by the said Francis B. Fleitas, 
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and bind themselves, their heirs, executors or, assigns, in solido, in 
favor of the said city of New Orleans, in the sum of fifty thousand 
dollars, in lawful money of the United States of America, payable 
on demand to the city of New Orleans. 

Now, the condition of the above-written bond or obligation is 
such that if the said Francis B. Fleitas shall well, truly, and faith- 

fully perform and execute the present contract in accordance 
96 with the said ordinance, etc., as aforesaid, then the above 

written bond and obligation to be null and void, but other- 
wise to be and remain in full force and virtue. Thesaid S. Jamison, 
J.J. Warren, F. H. Hatch, and Sam’l E. Moore hereby waive the 
benefit of division and discussion granted by law to sureties. 

United States internal revenue stamps amounting to one dollar 
and fifteen cents are affixed hereto, duly cancelled at the execution 
thereof. 

Thus done and passed in my office, at the city of New Orleans 
aforesaid, the day, month, and year first above written, in presence 
of Lawrence McCormick and Michael L. Luther, competent witnesses, 
domiciliated in this city, who hereunto sign their names with said 
parties and me, said notary, after the reading of these presents. 

(Signed) JOHN R. CONWAY, Mayor. 
F. B. FLEITAS. 
SAM’L E. MOORE. 
F. H. HATCH. 
J. J. WARREN. 
SAM’L JAMISON, 
W. J. CASTELL, 
Notary Public. 

LAWRENCE McCORMACK. 

MICHAEL LUTHER. 

Correct as to form. 


F. A. MONROE, 
For City Attorney. 


Advertisement of Sale, Marked G. Referred to in Bill of Exceptions. 
United States marshal’s sale by United States marshal. 


97 In the United States Circuit Court for the Eastern District of 
Louisiana. 


Lovist1aNA ConsTRuUCTION Company, Limited, 
v8. No. 11449. 


Tue City oF NEW ORLEANS. 


By virtue of a writ of fieri facias to me directed in the above- 
entitled suit I will proceed to sell to the highest bidder, on Thurs- 
day, the thirtieth (30th) day of June, 1887, at 12 o'clock m., at the 
main entrance to the custom-house on Canal street, in New Orleans, 
the following-described property, viz: 
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All the right, title, and interest of the city of New Orleans, de- 
fendant herein, in and to the following property, to wit: . 

1. Square A, bounded by Guten iines and Bienville streets 
and the lines of the Louisville and the Nashville and Morgan rail- 
roads and the sugar landing, said square measuring 121 feet 2 
inches on Bienville street and Custom-House street, 340 feet 3 inches 
on the line of said railroads, and 340 feet 6 inches and 3 lines on the 
line of said sugar landing. 

2. Square B, bounded by Custom-House, Bienville — and the 
line of the Louisville and Nashville and Morgan’s railroads, said 
square measuring 120 feet front on Custom-House street, 80 feet 6 
inches front on Bienville street, 308 feet 8 inches and 3 lines front 
on Front street, 153 feet front on —, and 171 feet 10 inches and 3 
lines front on the line of said railroad. 

3a. Square 6, being a triangle of land, bounded by Bienville, 
Conti, Front streets, and the line of the Louisville and Nashville and 
Morgan’s railroads, measuring 64 feet 1 inch and 4 lines on Bien- 

ville street, 274 feet 0 inch and 3 lines on Front street, 271 
98 feet 8 inches and 1 line on the line of said railroads, and 

coming to a front near the intersection on Front and Conti 
streets. 

36, Square D, bounded by Bienville, Conti, the line of the Louis- 
ville and Nashville railroad, and the sugar landing, measuring 92 
feet 6 inches and 38 lines on each of said Bienville and Conti streets, by 
330 feet 6 inches and 7 lines on the line of said railroads, and 330 
feet 0 inch aygd 2 lines on said sugar landing. 

4. Square E, bounded by Conti, St. Louis, Clay, and Front streets, 
said square being pentagonal in shape and measuring 119 feet 11 
inches and 7 lines on Conti street, 74 feet 2 inches and 5 lines on 
St. Louis street, 309 feet 8 inches and 7 lines on Clay street, and as 
to the two sides on Front street, 134 feet 0 inches and 5 lines as to 
one and 194 feet 2 inches and 7 lines as to the other. 

5. All the right, title, and interest of the city of New Orleans, of 
every kind and nature, to the sheds, structures, buildings, and im- 
provements in said squares A, B, C, D, and E, as set forth in city 
ordinances No. 1528, N.S., approved August 14, 1869, and in the 
notarial act passed before W. J. Castell, notary public, on Aug 18, 
1869, between said city and F. B. Fleitas and others, said right con- 
sisting— 

1. Of the option to take said sheds and structures at one-half of 
their appraised cash value at the expiration of twenty-five years 

from November Ist, 1871, the right and power to appoint ap- 
99 praisers, as designated in said ordinances and the contract, for 
the purpose of determining said appraised cash value. 

2. The option of extending the right to use said sheds and squares, 
as designated in said ordinances and contracts, for fifteen years sub- 
sequent to said Nov. Ist, 1896. 7 

3. Of the right of reversion of said sheds to the eity in full owner- 
ship after the expiration of said fifteen years’ additional lease. 

G. All the right, title, and interest, of every kind and nature, of 
the city of New Orleans in and to and arising under the contract 
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passed before W. J. Castell, notary public, and F. B. Fleitas and 
others on August 18, 1869, by virtue of city ordinance No. 1528, N. 
S., which said contract has been transferred to the New Orleans 
Sugar Shed Company, and the terms of which lease — been modi- 


. fied by ordinance No. 4492, N.S., including the right to receive 
under said contract 10 per cent. of the gross annual receipts of said 
Sugar Shed Company until November 1, 1896. 
Seized in the above suit. 
Terms cash. : 
° United States marshal’s office, New Orleans, May 28th. 


R. B. PLEASANTS, 
United States Marshal for the Eastern District of Louisiana. 


veturn marked H referred to in bill of exceptions. 


100 Under instructions in writing received from plaintiff’s at- 
torney the property herein seized and fully described in the 
foregoing original return on this writ was readvertised for sale at 
public vendue in conformity with law. The said advertisements 
for the said sale were published in the English language in the 
newspaper printed in. English and published in the city of New 
Orleans onl known as the New Orleans Picayune, and appeared 
| therein on the 28th day of May and on the 2d, 9th, 16th, 23d, and 
) 30 days of June, 1887, and in the French language in the newspaper 
| printed and published in the French language in the city of New 
Orleans and known as the New Orleans Bee, and appeared therein 
on the 28th day of May and on the 2d, 9th, 16th, 23d, and 30th day 
of June, 1887, the last-named day, to wit, 30th June, 1887, re. © e 
day fixed for the said sale and being the full time required by w, 
announcing the said sale to take place on Thursday, the 30th day 
of June, 1887, at the hour of 12 o’clock m., at the main entrance to 
the custom-house on Canal street, in the city of New Orleans; and, 
after having complied with all the previous legal requisites and the 
day of the said ms about to take place having arrived, I did, at the 
hour appointed for the said sale, repair to the place designated at 
which the said sale was to be made, to wit, the main entrance to the 
custom-house on Canal street, in the city of New Orleans, and pro- 
ceed to offer all of the said property so seized, as hereinbefore set 
forth and described, for sale at public auction, with exception of the 
square or plot of ground described as Square “C” and known 
101 as a public park, of which exception announcement was 
made audibly by me by virtue of authority contained in 
written instructions received from plaintiff’s attorney previous to 
the day of said sale and now on file in this office. After reading in 
a loud and audible voice the advertisement of the said sale and the 
certificate of the register of conveyances of even date of day of sale 
as well as the certificate of the recorder of mortgages for the city of 
New Orleans and parish of Orleans, dated the day of the said sale, 
at the hour of 9 a. m., showing the mortgages and encumbrances 
bearing upon and resting against the property about to be sold, I 
cried the said property for sale at public auction; when, after daly 
7—1104 
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crying the same, Isidore Newman, being the last and highest bidder 
in the sum of fifty thousand dollars, the said property was adjudicated 
to tie said Isidore Newman for the said sum and price of fifty thou- 
sand dollars. Of the said price of adjudication the purchaser paid 
me in cash the sum of four thousand dollars by agreement with 
plaintiff’s attorney, whose consent in writing to the purchaser’s re- 
taining the balance of purchase price in his hands is now on file in 
this office. From the general seizure under garnishment process 
in the hands of the New Orleans Sugar Shed Company, referred to 
in the original return on this writ and marked “C” for reference, 
nothing having come into my hands, I, therefore, now, under in- 
structions from E. Howard McCaleb, Esq., attorney for plaintiff, 
make this return of my doings under this writ. | 
Returned March 8th, 1888. 
(Signed) R. B. PLEASANTS, 
U. S. Marshal, 
By W. B. LOGAN, D’y M’l. 


102 Ordinance No. 1528, referred to in bill of exceptions, copied 
at page 81 of this transcript. 
Ordinance No. 4492, referred to in bill of exceptions, copied at 
page 87 of this transcript. 


Ordinance No. 1386, Referred to in Bill of Exceptions. 
Official. 


MAYORALTY OF NEW ORLEANS, 
City Han, August 22, 1885, 
| No. 1386—Council Series. 
An ordinance extending the time of lease of the wharves, landings, 
levees, and bulkheads of the city of New Orleans, leased urder 
ordinance No. 7079, A. S., as amended by ordinance No. 7335, 
A. 3S. 


Section 1. Be it ordained by the council of the city of New Or- 
leans, That the lease of the wharves, landings, levees, and bulkheads 
to Messrs. Jos. A. Aiken & Co., by ordinance No. 7079, A. S., as 
amended by ordinance 7335, A. S., be, and the same is hereby, ex- 

tended for and during a period of five years from the 29th day 
103 of May, 1886, to and including the 28th day of May, 1891, 

for and in consideration of the right hereby given to said 
Joseph A. Aiken & Co. to collect during the existence of this ex- 
tended lease, wharfage dues at the rates heretofore provided for the 
last year of the lease, of which this is an extension and under the 
following terms, conditions, stipulations, and requirements, to wit: 

Sec. 2. Be it further ordained, etc., That the extension of said lease 
of the wharves, landings, levees, and bulkheads to the said Joseph 
A. Aiken & Co., present lessees, shall comprise the wharves, land- 
ing, levees, and bulkheads already constructed and existing in the 
first, second, third, and fourth districts of the city of New Orleans, 


wet 


from Toledano street to the lower limit of the city, which is the 
upper line of the United States barracks, excepting therefrom all 
ferry and nuisance wharVes and all wharves granted to the New Or- 
leans Pacific Railway Company, as well as the wharf granted to the 
New Orleans Elevator Company, until such time as their present 
franchises expire, and excepting generally all such wharves or por- 
ions of wharves and of the river bank, the exclusive use of which 
may be enjoyed by private individuals or corporations under exist- 
ing grants or leases until such time as said grants or leases may ex- 
pire, after which the said lessees shall take charge of same under 
this ordinance, under similar conditions as other wharves. All 
United States Government vessels shall be exempt from payment of 
wharfage dues. 
SEcTIOoN 3. Beit further ordained, etc., That the levees already 
104 —s existing in the first, second, third,and fourth districts of thecity 
of New Orleans, extending from the river tothe lineof the street 
fronting the river—that is to say, in the fourth district, from Tole- 
dano to Adele streets, Water street, and from Adee street to Felicity 
street, Peters street ; in the first district, from Felicity street to Orange 
street, the paved roadway in front of the wharves, from Henderson 
street to Terpsichore street, the paved roadway in front of the 
wharves; from Calliope to Julia street, New street; from Julia street 
to Girod street, Pelie street; from Girod street to Poydras street, 
within five feet of railroad tracks; from Poydras street to Canal 
street, to five feet of railroad tracks; from Canal street to Custom- 
House street, the street in front of the railroad depot; from Custom- 
House tuo St. Louis street, the street in front of the sugar sheds; from 
St. Louis street to St. Ann street, Clay street; from St. Ann street to 
Dumaine street, the street in front of the meat market, and from 
Dumaine street to Barracks street, the Mobile and Texas railroad 
tracks; and in the third district, from Marigny street to Mandeville 
street, the street in front of the Marigny store, and from Mandeville 
to the lower limits of the city, Peters street. 

Sec. 4. Be it further ordained, ete., that the said Jos. A. Aiken & 
Co., present lessees, shall, under this extension of lease or contract, 
accept the wharves, landings, levees, and bulkheads in the condition 
in which the same may be on the 29th day of May, 1886, and that 

the said Jos. A. Aiken & Co., so accepting and takin 
105 sion of said wharves, landings, levees, and bulkheads, shall 
repair and always keep the same in = order and condition 
during the whole term of their contract or lease as herein extended. 

Sec. 5. Be it further ordained, ete., That the repairs of the wharves, 
levees, landings, and bulkheads shall consist in repairing all holes 
in the flooring of the wharves, bulkheads, and inclined planes im- 
mediately upon the first appearance ; in raising all portions of the 
wharves which may have sunk or which may sink to a level of the 
steamboat landing at Common street; in —s out and renewing 
all caps and stringers, piles, removing piles, fender piles, bulkheads, 
ete., which may be found rotten or decayed ; in building anew all 
wharves and bulkheads which from general decay may require the 
same, and to rebuild any and all wharves and bulkheads, where the 
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same now exist or which may be constructed during the term of 
this extended lease or contract, that may be damaged or destroyed 
in part or in whole from any cause whatsoever, and to have a depth 
of water of twenty-five (25) feet at the water line of each and every 
wharf used by ships and sieamships, when required for the purpose 
of commerce, and a deptli of water of twelve feet at the water line 
of each and every wharf used by steamboats, barges, and flat-boats. 

Sec. 6. Be it further orda‘ned, etc., That in making the repairs to 
and in building new wharves the piles used shall be either pine or 
cypress timber of the best quality, not less than 11 inches square at 
one end and nine square at the other end, which shall be driven 

not less than twenty feet into the solid ground at distances of 
106 not more than ten feet from centres. The heads of the piles 

shall be squared according to the levels to be given by the 
city surveyor, and shall receive and support eleven (11) inch square 
caps, Which shall be strongly fastened to each of the piles with rag 
bolts one inch square by eighteen inches long; these caps to be of 
the best quality of pine or cypress timber. The stringers shall be 
at least ten inches square, shall rest at right angles upon the caps 
at distances of five feet from centres, and shall be strongly fastened 
at each alternate intersection with the caps with rag bolts seven- 
eighths of an inch square by 16 inches long. These stringers shall 
be of the best quality of pine or cypress timber. The planks for the 
flooring shall be of yellow pine of the best quality, free from sap, 12 
inches wide by three inches thick and not less than 15 feet long. 
They shall be strongly fastened to each of the stringers with six-inch 
pressed spikes, two at each end of the plank and one at each inter- 
section of the stringer; the joints between the planks of said floor- 
ing not to be more than three-fourths (}) of an inch in —. 

Sec. 7. Be it further ordained, ete., That each and every wharf 
used by steamboats, barges, and flat-boats shall have an incline plane 
or apron not less than thirty (30) feet in width projecting out of the 
knuckle row of piles of the wharf on the outside of said incline plane 
and adjoining the last row of piles thereof. A row of fender piles 
shall be driven, which shall receive a cap of not less than eleven 
inches square, laid on a level with the cap of the inner row of piles, 

and on the top of said outer cap shall rest a fender cap twelve 
107 inches square, which shall be fastened to the two other caps 

at distances of five (5) feet with screw bolts of one (1) inch in 
diameter and of suitable lengths. On the outer edge of said incline 
plane, at distances of eighty (80) feet apart and independent from 
the wharf, clusters of piles shall be driven, each cluster to be com- 
posed of four piles, which shall be bolted together with eight screw 
bolts of one and a quarter inch in diameter and of suitable lengths; 
that the said Jos. A. Aiken & Co., present lessees under this exten- 
sion of lease or contract, bind themselves to repair and keep in good 
order and condition during the whole term of said extension such 
inclined planes or aprons as do now exist, and in case there shall 
be no inclined planes or aprons, as above required, at the time of ac- 
cepting this extended lease or contract the said Jos. A. Aiken & 
Co., so accepting, shall cause such inclined planes or aprons to be 
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built at their own expense, and shall keep the same in repair as 
aforesaid during the entire term of such extension of lease or con- 
tract. 

Sec. 8. Be it further ordained, ete., That at each and every wharf 
used for ships a row of fender piles shall be driven adjoining the 
outer row of piles, which shall be fastened with the other row of 
piles of the wharf with at least two screw bolts of one and a quarter 
inch in diameter; that on the front of each of said ship wharves 
two fender caps shall be placed, one on a level with the flooring with 
the wharf and the other at five feet above low-water mark. Said 

fenders shall be twelve (12) inches square and shall be fast- 

108 ened to the piles of the wharf with screw bolts of one and a 

uarter inch in diameter; and the said Jos. A. Aiken & 

Co., under this extension, shall repair and keep in good order and 

condition, during the whole term of such extension, such fender 

piles and caps as above required, and shall cause such fender piles 

and fender caps to be driven and placed as above required at their 

own expense, and shall keep the same in repair during the whole 
term of this extension of lease or contract. 

Sec. 9. Be it further ordained, etc., That at each and every wharf 
used by steamships a row of fender piles shall be driven adjoining 
the outer row of piles, which shall be fastened each with the outer 
row of piles of the wharf with at least two screw bolts of one and a 
quarter inch in diameter, each and every alternate pile to be at 
Jeast eight feet above the flooring of the wharf; that — the front of 
each said steamship wharves two fender caps shall be placed, one 
on a level with the flooring of the wharf and the other at five feet 
above low-water mark, said fenders to be twelve inches square and 
to be fastened to the piles of the wharf with screw bolts of one and 
a quarter inch in diameter; and the said Jos. A. Aiken & Co. shall 
repair and keep in good order and condition, during the whole term 
of contract, such fender piles and fender caps as do now exist, and 
in case there are no fender piles and caps, as above required, at the 
time of accepting this extension of lease or contract the said Jos. 
A. Aiken & Co. shall cause such fender caps and fender piles to be 

driven as above required at their own expense, and shall 
109 keep the same in repair as above said during the whole time 
of such extension of lease or contract. 

Sec. 10. Be it further ordained, ete., That — all the wharves moor- 
ing piles at least twelve inches square shall be driven as follows : 
On steamboat, barges, and flat-boat wharves, single piles along the 
knuckle row of the inclined planes, at distances of fifty feet from 
centres; on the steamship and ship wharves and on the line along 
the same, double piles wherever the city surveyor shall direct; each of 
the aforesaid mooring piles to be strongly fastened to the piies of the 
wharves with at least two screw bolts of one inch in diameter, and 
those on the levee to be strongly anchored, and all to project at least 
four feet above the flooring of the wharves and the top of levees; 
and the said Jos. A. Aiken & Co. shall repair and keep in good order 
and condition, during the whole of this extension of lease or contract, 
such mooring piles as do now exist, and in case there shall be no 
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mooring piles, as above required, at the time of accepting this ex- 
tension of lease or contract the said Jos. A. Aiken & Co. shall cause 
said mooring piles to be driven and placed at his own expense, and 
shall keep the same in repair as aforesaid during the whole term of 
this extension of lease or contract. 

Sec. 11. Be it further ordained, ete., That the said Jos. A. Aiken 
& Co., present lessees, bind themselves by this extension of lease or 
coutract to build all additional new wharves that may be necessary, 

provided they be not required to expend on such new wharves 
110 more than twenty-five thousand ($25,000) dollars in any one 

year, the said new wharves being calculated at the rate of twenty 
($20) dollars per square,and no more. All ferryand nuisance wharves 
and all wharves granted to railroad companies are not included in 
the connection of said wharves. The term “new wharves,” as ex- 
pressed in tliis section, shall be construed as meaning new wharves 
where there are no wharves now existing, and shall also apply to 
the rebuilding of entirely new wharves to replace old ones and 
raising wharves and levees to the requisite fi « and level of new 
wharf at the head of Canal street, when so ordered by the council 
or proper officer of the city, on the approval of the city council. 

Sec. 12. Be it further ordained, ete., That the said Jos. A. Aiken 
& Co. hereby bind themselves by this extension of lease or contract 
to accept levees in the first, second, third, and fourth districts in 
whatever condition they may be in on the 29th day of May, 1886, 
and further bind themselves to grade the same from their outer edge 
on a regular declivity as they are described in section 3 hereof, and 
shall cover the same with a sufficient thickness of hard substances, 
such as rock, gravel, or lake and oyster shell, and shall keep the same 
always in good order and condition by filling up all holes on their 
first appearance with hard substances, as above mentioned, and to 
fill up with river sand all parts of the same which may cave in or 
sink below the grades aforesaid or which may be washed or de- 
stroyed by a storm or any other cause whatever, and cover said new 

filling with hard substances, as above mentioned, and when- 
111 ever the batture shall form so as to require the levee to be 

extended, on the order of the council, to fill up such part or 
parts of the batture and build such levees as said council may deem 
necessary. 

Sec. 14. Be it further ordained, ete., That the said Jos. A. Aiken 
& Co. bind themselves by the extension of this lease or eontract to 
accept the bulkheads and revetment on the outside of the levees of 
the first, second, third, and fourth districts in whatever condition 
they may be in on the 29th day of Mav, 1886, and to keep the same 
always in good order and condition during the whole term of the 
extension, and to build all new revetments which may be required 
in place of the old ones, which may be destroyed either by decay, by 
storms, or any cause whatever, with the best quality of one-and-a-half- 
inch yellow-pine plank, double thickness, driven at least four feet 
into the solid ground and well braced into the levee, the whole in 
the usual and best workmanlike manner. 

SecTion 14. Be it further ordained, etc., That the said Jos. A. Aiken 
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& Co. further bind themselves to light with electricity all the levees, 
landings, and wharves from Toledano street, in the fourth district, 
to Poland ‘street, in the third district, the lamps or lights to be 
placed at no greater distance than 250 feet apart, and the height at 
which the same are to be erected shall be determined on by the city 
council, Said lamps or lights shall be kept lighted each aud every 
night from sunset to sunrise, and the class, quality,and power of 

said light to be two thousand (2,000) candle-power each of 
112 the most improved electric light, and the said Jos. A. Aiken 

& Co. shall be responsible to the city for all defective lights, 
and bind and obligate themselves to pay to the treasurer of the city 
when properly notified of such deficiency ; said penalty — be as now 
imposed on the present electric light companies for non-compliance 
of contract. 

Sec. 15. Be it further ordained, etc., That all the extent of the 
port from Harmony to Seventh streets be, and the same is hereby, 
appropriated and set apart as a flat-boat landing, and from Seventh 
street to St. James street be, and the same is hereby, appropriated 
and set apart as a landing for steamships and sailing vessels; that 
all the extent of the port from St. James to Market streets be, and 
the same is hereby, appropriated and set apart as a landing for 
staves; that all the extent of the port from Market street to the 
gas-light company’s wharf at Race street be, and is hereby, ap- 
propriated as a landing for steamships and sailing vessels; that 
all the extent of the port from the gas-light company’s wharf to 
Robin street be, and the same is hereby, appropriated and set apart 
as a landing for coal-boats ; that all the extent of the port from Robin 
street to the upper line of the New Orleans Pacific railway wharf 
be, and the same is hereby, set apart and ——— as a landing 
for steamships and sailing vessels; that all the extent of the port 
from the lower line of the said railway wharf to a point one hun- 
dred and thirty feet below Calliope street be, and the same is hereby, 
set apart and appropriated as a landing for steamship and sailing 

vessels; that all the extent of the port from St. Joseph to 
113 Girod streets be, and the same is hereby, appropriated and 

set apart as a landing for barges; that all the extent of the 
port from Girod to St. Louis streets be, and the same is hereby, ap- 
propriated and set apart as a landing for steamboats ; that all the 
extent of the port from St. Louis street to Morgan’s ferry landing at 
St. Ann street be, and the same is hereby, appropriated and set apart 
as a landing for steamships; that all the extent of the port from the 
Morgan’s ferry landing at St. Ann street to St. Phillip street be, and 
the same is hereby, appropriated and set apart as a landing for sail- 
ing vessels; that all the extent of the port from St. Phillip to Ursu- 
lines streets be, and the same is hereby, set apart and appropriated 
as a landing place for luggers and other small crafts ; that all of the 
extent of the port from Ursulines to Barracks streets be, and the 
same is hereby, appropriated and set apart as a landing for steam- 
ships and sailing vessels; that all the extent of the port from Ma- 
rigny to Congress streets be, and the same is hereby, appropriated 
and set apart as a landing for steamships and sailing vessels; aud 
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that all the extent of the port from Congress street to the United 
States barracks be, and the same is hereby, appropriated and set 
apart as a landing for vessels of all description. 

Sec. 16. Be it further ordained, ete., That all vessels seeking this 
port in distress and using the city wharves shall pay only half rates. 

Sec.17. Be it further ordained, ete., That all work and repairs to be 

done under this ordinance shall be done under the supervision 
114 of the commissioner of publie works and city surveyor; and 

in case of refusal or neglect on the part of the said Joseph A. 
Aiken & Co. to perform the necessary work or repairs it shall be the 
duty of the commissioner of public works to have the same done at 
the expense of the said Joseph A. Aiken & Co. 

Sec. 18. Be it further ordained, ete., That all work required to be 
done under this ordinance shall be commenced by the said Jos. A. 
Aiken & Co. after five days’ notice thereof has been given by the 
commissioner of public works and city surveyor, and prosecuted as 
rapidly as possible. 

Sec. 19. Be it further ordained, ete., That in case of failure on the 
part of the said Jos. A. Aiken & Co. tocommence or finish the work 
or repairs within the time mentioned in the order or orders of the 
commissioner of public works and the city surveyor, the city coun- 
cil shall have the right, without putting in default, to order the said 
work and repairs to be done under the supervision of the commis- 


- sioner of public works and city surveyor at the expense of the said 


Jos. A. Aiken & Co.; and, further, to hold him or them and his or 
their sureties liable for all damages caused by said default. 

Sec. 20. Be it further ordained, ete., That the city reserve the 
right to grant to railroad companies the privilege of constructing 
such improvements and betterments and making such — to wharves 
that may be hereafter assigned to them, respectively, as in the judg- 
ment of the commissioner of public works and city surveyor may 
be necessary to render such wharves suitable and proper for the 

transaction of the business of said railroad companies: Pro- 
115. ~~ vided, That such improvements and repairs shall not cost the 

suid Jos. A. Aiken & Co. a greater amount than if said 
wharves were constructed according to the specifications heretofore 
provided for; and all such work shall be classed as new work. 

Sec. 21. Be it further ordained, ete., That the aforesaid wharves, 
landings, and levees shall continue subject to the police regulations 
now governing the same under existing ordinances, and no change 
shall be made without the consent of both parties. . 

Sec. 22. Be it further ordained, ete., That the said Jos. A. Aiken 
& Co. and their sureties shall be responsible for all damages which 
may be claimed by the city or by any party or parties who may 
sustain injury or damage in consequence of the neglect of the afore- 
said Jos. A. Aiken & Co. to comply with the requirements of this 
ordinance. 

Sec. 23. Be it further ordained, ete., That it is well understood 
that in case of failure on the part of the said Jos. A. Aiken & Co. 
to commence or finish the work or any part thereof within the time 
fixed the city council shall have the right to annul said contract or 
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lease without putting the said contractors or lessees in default, as 
required by article 1905 of the Civil Code or any other law, and 
without applying to a court of justice to annul the same and with- 
out indemnity; and it is also well understood that in case the said 
lessees or contractors shall at any time abandon the work or not 
finish or complete the same in conformity with their contract the 
said contractors or lessees shall forfeit all claims they may 
116 have for any part of the work done by them up to the date 
of their shemiamenas and that the city shall be thereby re- 
leased and discharged from any and all liabilities therefor; and it 
is also well understood that in case the contract be sold the lessee 
or contractor and their sureties shall be held and bound to pay unto 
the city all loss or difference between the price at which the lessees 
or contractors originally contracted to perforin the work and the 
price at which it may be adjudicated at a resale or readjudication. 

Sec. 24. Be it further ordained, etc., That it is also well under- 
stood that it is not in the power of the city council or any officer 
or department of the government of the city of New Orleans to re- 
lease the said Jos. A. Aiken & Co. from a strict compliance with 
this contract in all its conditions and in all respects. 

Sec. 25. Be it further ordained, ete., That the said Joseph A. Aiken 
& Co. bind themselves by this extension of lease to pay annually to 
the city of New Orleans, in equal monthly instalments, the sum of 
forty thousand ($40,000) dollars, thirty thousand ($30,000) dollars 
of which shall be devoted to the payment and maintenance of a 
harbor police for the protection of commerce, etc., along the river 
front of the city, and the remaining ten thousand ($10,000) dollars 
to be set apart and devoted exclusively to the payment of the sal- 
aries of wharfingers, contravention clerks, signal officers, and 

other employees on the levees in connection with the depart- 
117 ~=ment of public works of this city, and, in connection to the 

foregoing, to keep the wharves lighted by electricity as here- 
inbefore provided. 

Sec. 26. Be it further ordained, etc., That the said Joseph A. Aiken 
& Co. bind themselves by this extension of lease or contract to re- 
imburse such private individuals or corporations who may have 
constructed wharves at their expense, and have not heretofore been 
reimbursed therefor, the present cash value of such wharf or wharves, 
said value to be assessed by the commissioner of public works and 
city surveyor, or shall pay annually to such individual or corpora- 
tion asum equal to interest upon such cash value at the rate of 
eight (8) per cent. per annum, at the option of the lessees. __ 

Sec. 27. Be it further ordained, etc., — the said Jos. A. Aiken & 
Co., for and in consideration of this extension of lease or contract, 
shall furnish their obligation or bond, with good and solvent se- 
curity, to be approved by the city council, in the sum of one hun- 
dred thousand ($100,000) doliars, conditioned for the true and faith- 
ful performance on their part of all the duties and obligations im- 
posed on them by this ordinance. , 

Sec. 28. Be it further ordained, etc., That the said Jos. A. Aiken 
& Co., by the acceptance of this extension, obligate themselves not 
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to sell, subrogate, transfer, assign, set over, or sublet their rights, 
title, or interest in the same to any person whatever without the 
consent of the city council being previously obtained, and any such 
sale, transfer, assignment, subrogation, or lease without the 
118 consent of the city council shall subject the said lease to 
penalties prescribed by this ordinance for violation of its pro- 
vision, and will authorize the city council, if deemed advisable, to 
declare the contract forfeited and hold the said lessees and their 
sureties liable to damages for violation of their contract or lease. 

Sec. 29. Be it further ordained, etc., That it shall be the duty of 
the suid lessees to submit to the commissioner of public works on 
the first day of July of each year a sworn statement, substantiated 
by books and vouchers, setting forth a full account of their receipts 
and disbursements during the fiscal year ending May 28th next pre- 
ceding, and such statement shall show separately the receipts from 
each class of vessels and also from the wharves herein leased, and 
also show separately the cost of maintaining and repairing the 
wharves, levees, landings, and bulkheads by districts. 

Sec. 30. Be it further ordained, etc., That all existing leases or 
contracts for the use of specially designated parts of wharves 
to steamship lines or other transportation companies be, and are 
hereby, extended during this continuance of lease, unless other wise 
ordained by the city council. 

Sev. 31. Be it further ordained, etc., That the said Jos. A. Aiken 
& Co. shall and will, on the last day of the term of this extension of 
lease, peaceably and quietly leave, surrender, and yield up their en- 
tire plant used in the construction of and maintaining the wharves 

and landings of this city, with all appurtenances thereunto 
119 belonging, in good order and condition, and the said city 

does for itself agree and bind itself ten days prior to the ex- 
piration of this lease to appoint and name an appraiser, who, to- 
gether with an appraiser to be named by said lessees, will imme- 
diately proceed to value the said plant, the two appraisers choosing 
a third in case of disagreement; and the said city does hereby agree 
and bind itself upon the surrender of said plant to pay for the same 
the price so fixed or cause the said price to be paid by the new 
lessees as one of the obligations of their lease. 

Sec. 32. Be it further ordained, ete., That the said Joseph A. Aiken 
& Co. shall, on or before the Ist of June, 1886, begin the construc- 
tion of the wharves in the third district of this citv. from Marigny 
to Piety street, including available connections, and to that end 
shall apply one-half of the amount to be expended by theth during 
each of the two first years of their lease, and that any failure on the 
part of said lessees to comply with the provisions of this section 
shall be considered as a renunciation of all the rights acquired under 
this ordinance. 

Sec. 33. Be it further ordained, etc., That all ordinances or parts 
of ver nances in conflict herewith be, and the same are hereby, re- 
pealed. 
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a—— by the council of the city of New Orleans August 18, 
M. McNAMARA, 


Clerk of Council. 


Approved August 21, 1885. 
J. V. GUILLOTTE, Mayor. 


120 A true copy. . 
TH. BUISSON, 
Secretary to the Mayor. 


CLERK’s OrFice, Ciry Councit, 
New Orveans, May 12, 1887. 


I hereby certify the within and foregoing to be a true and correct 
copy of ordinance No. 1386, C. S.. adopted by the council of the 
city of New Orleans August 18, 1885. 

: W. H. MICHEL, 


Ass’t Clerk of the Council. 


Ordinance Marked 2053, Referred to in the Bill of Exceptions. 


MAYORALTY OF New ORLEANS, 
City HAL, Jan. 4, 1887. 


No. 2053, council series. 


An ordinance adopting a budget of revenues of the city of New Or- 
leans for the year 1887. . 


Valuation of real estate, personal property, and 
assessments or stock of corporations, etc., ete... $127,000,000 00 
121 Item 1. 


Tax of 10 mills on $127,000,000.00 interest and 
reduction on bonds, as per act No.58 of 1882-. $1,270,000 00 


Item 2. 
Tax 10 mills on $127,000,000.00 _.-.-.-.-.----- $1,270,000 00 
Licenses as per revenue act 1886--------------- 250,000 00 
ROD oc ccs thcncnsiinialeiscnditainncteincghints a0denieinemmaaaia 185,300 00 
Fines, fees, and rebates ....-------------------- 30,000 00 
Ground S60 .o.ncce co cnsnscscocccccess cesoenes 5,000 00 
City cemeteries ......--.--. .----------------- 1,500 00 
Criminal sheriff and clerks of courts...--.------ 3,500 00 
Ferry privileges -.------------.-------------- 12,472 00 
Public pounds..-.------- .- ------ ------------ 1,000 00 
Interest and law charges -----.------------ ---- 36,000 00 


Vehicle numbers ....-~.--.. ....------nncnnnne 2,000 00 
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° TT LATE EE eae a Z 333 33 
Sixth and seventh districts levee dues.........-- 2,360 00 
Ties cay peneieiieigininaeciab tae tihlailiaiai italia $1,799,465 33 
| ata SD per cant... ... 22000. no nwo cnccecdnne 309,898 06 
lf $1,439,572 27. 
i Wharves and landings ---------.--.---------.- - 40,757 55 
iif TI ssseihernnianidesenieinaiiinaianian a $1,480,329 82 @ 


1 Adopted by the council of the city of New Orleans, December 


28th, 1886. 
W. H. MICHEL, 
Ass’t Clerk of Council. 


j 122 A true copy. 
i TH. BUISSON, | 
i Secretary to the Mayor. 


Approved January 4, 1887. 
J. V. GUILLOTTE, Mayor. 


t I hereby certify the attached slip to be a true and correct copy of 
ordinance No. 2053, C. S., adopted December 28, ’86. 
(Signed) W. H. MICHEL, 
: Ass’t Clerk of the Council. 


eee 


Ordinance No. 1523, Referred to in Bill of Exceptions. | 

MAYORALTY OF NEW ORLEANS, | 

iF City Haut, May 15, 1872. 
No. 1528, administration series. | 

An ordinance for the payment of the pay-rolls therein named. 


} Be it ordained, That the following appropriations be, and are 
hereby, made in accordance with the terms of ordinance No. 1044, 
) administration series : , 


| Pay-roll, bureau of streets, for week | 
. ending May 13, 1872: 


i To cenn eaten enema nwenemen wena $2,261 00 ~ 
§ I alps que enmannnagmmenenmemare 6,146 40 
} ———_ $8,407 40 
Pay-roll, bureau of drainage, for week f 
' ending May 13, 1872: | 
BARGE cc cescconcensceseumennenenns ---- $3,348 74 
| C0St8 02. .enne connwe cowece connce ee o61 25 © 
Am’t carried forward___-..-. 2-2. .----. $12,317 39 


a a oe oe a + 
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123 Am’t brought forward ........---..... $12,317 39 


: Pay-roll, bureau of wharves and land- 
ings, for week ending May 13, 1872: 


EOOP cine cincscctibitiniadesithiidilinscunncins wenstcicialiil $562 33 
CESED ns: nnmdinnihoninanionnn anmamemnnninn 40 50 
602 83 
Pay-roll, surveyor’s office, for the week ending May 13, 7 
1872 enn ann nnn e ann ne oo on 22 oon ne ee ee eee 378 16 
Pay-roll, water-works, for the week 
ending May 13, 1872: 
Bivest GOTT linkedin bans <a cnnwswiwinn $251 00 
Extension and improvement......-.----- 258 75 
509 75 
Pay-roll, dept. of police, for week end- 
ing May 13, 1872: 
PURO CNEERed cons ccnctinonenccnumanieniin $229 50 
COURIER concen senscncensens convinatitinh 70 00 
—_——_ 299 50 
Pay-roll, dept. of commerce, for week ending May 13, 
| BOIG wccrees wsceicinoneccsindeccns eee sey 63 58 
BONNE coon cose pwonunececessan eee $14,171 21 
Adopted by the council of the city of New Orleans. 
Yeas—Cochran, Shaw, Delassize, Renick, Lewis, Walton, Bonzano. 
(S’g’d) BENJ. F. FLANDERS, Mayor. 
(S’g'd) - H. CONQUEST CLARKE, Secretary. 


| City Hatt, March 23, 1888. 


A true copy of ordinance No. 1523, administration series, 
124 adopted by the council, approved by the mayor, and duly 
promulgated in the official journal May 15, 1872. 
[seaL.! (Signed) E. L. BOWER, 
Chief Clerk, Mayor’s Office. 


Ordinance No. 6996, Referred to in Bill of Exceptions. 


MAYORALTY OF NEw ORLEANS, 


y City Hatt, April 19th, 1881. 
(No. 6996, administration series.) 


Resolved, That a committee of three be appointed by his honor to 
confer with the “Sugar Shed Company,” in order to ascertain if 
said company can be induced to pave certain streets, etc., around 
their shed and the approaches thereto. 
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oe by the council of the city of New Orleans April 19th, 
Yeas—Delamore, Fazan, Fitzpatrick, Guillotte, Huger, Mealey, 
Walshe. ) | 


(S’g’d) JAS. A. SHAKSPEARE, Mayor. 
A true copy. : 
(S’g’d) M. McNAMARA, Secretary. : 
CLERK’s Orrick, City CouNCcIL, 
New Or.Eans, May 12, ’87. 


I hereby certify the within and foregoing to be a true and 
125 correct copy of ordinance No. 6996, A. S., adopted April 


19, 81. 
W. H. MICHEL, 
Ass’t Clerk of the Council. 


Ordinance No. 7444, Referred to in Bill of Exceptions. 


MAYORALTY OF NEw ORLEANS, 
City Hatt, Nov’b’r 18, 1881. : 


No. 7444, administration series. 


Resolved, That the sum of $17,319.30 be, and the same is hereby, 
appropriated to pay the roll of the Crescent City police for the month 
of October, 1881, and that the administrator of police accounts war- 
rant for the payment of the same whenever there is money to the 
credit of the appropriate fund and not otherwise appropriated. 

Adopted by the council of the city of New Orleans, November 12, | 
1881. 

Yeas—Delamore, Fagan, Fitzpatrick, Guillotte, Huger, Walshe. 

JOS. A. SHAKSPEARE, Mayor. 


MAyoraLty oF NEW ORLEANS, 
City Hau, March 23, 1888. 
A true copy of resolution No. 7444, administration —, adopted by 
the council of the city of New Orleans, approved by the mayor, 
126 = and duly promulgated in the official journal. | 
[SEAL. ] (Signed) EK. L. BOWER, 
Chief Clerk. | 


Ordinance No. 7615, Referred to in Bill of Exceptions. 


MAYORALTY OF NEw ORLEANS, 
City Hau, February 15, 1882. 


(No. 7615, administration series.) 


Be it ordained, That the administrator of commerce is hereby di- 
rected to advertise and sell the right or privilege of hauling, rolling, 
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or placing into the sugar sheds any and all sugars and molasses ar- 
riving at the sugar landing of this city and placed in contravention 
according to existing laws and ordinances from date of contract to 
3lst December, 1882. 

Be it further ordained, That said privilege or right shall be sold 
to any responsible party or parties guaranteeing to charge the lowest 
rates for hauling, rolling, or placing said sugar and molasses into 
said sheds, and that the said rates of charges shall not exceed the 
following amounts, to wit: Twenty cents per hogshead and five 
cents per barrel on sugar and six cents per barrel on molasses for 
hauling and seven cents per hogshead, one and three-quarter cents 
per barrel on sugar and two cents per barrel on molasses when rolled 

into said sheds. 
127 Be it further ordained, That in the event of any failure on 
the part of said contractor to comply with the conditions of 
his contract, then, in that case, the administrator of commerce or his 
employees under his directions shall forthwith proceed to execute 
and perform any and all such conditions as stipulated in said con- 
tract at the risk and expense of said contractor and his securities. 

Be it further ordained, That for the faithful performance of said 
work the said contractor shall furnish to the city of New Orleans a 
bond in the sum of $3,000, with solvent security to the satisfaction 
of the mayor and administrator of finance. 

Be it further ordained, That no person or persons holding office 
under the city government or in any manner connected with the 
wharfinger’s office shall be allowed to bid for said privilege or right 
of hauling or relfing said molasses and sugars into the sugar sheds. 

Be it further ordained, That all ordinances or parts of ordinances 
in conflict herewith are hereby repealed. 


Adopted by the council of the city of New Orleans February 14, 
1882. 
Yeas—Delamore, Fagan, Fitzpatrick, Guillotte, Huger, Mealey. 


Absent— Walshe. 
JOS. A. SHAKSPEARE, Mayor. 
H. McNAMARA, Secretary. 


New Orveans, May 12, 1887. 


I hereby certify the attached slip to be a true and correct 
128 copy of ordinance No. 7615, A. 5., adopted February 14, '82. 
(Signed) W. H. MICHEL, 
Ass’t Clerk of the Council. 


A true copy. 


Charter Referred to in the Bill of Exceptions. 
Charter. 


Unitep States OF AMERICA, 
State of Louisiana, City of New Orleans: 


Be it known that on this twenty-eighth day of January, in the 
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year of our Lord one thousand eight hundred and seventy, and of 
the Independence of the United States of America the ninety-fourth, 
before me, Charles Stringer, a notary public in and for the city 
of New Orleans, State aforesaid, duly commissioned and sworn, per- 
sonally came and appeared the persons hereinafter named and un- 
dersigned, who severally declared that, availing themselves of the 
provisions of the statutes of the State of Louisiana relative to the 
organization of corporations in this State, they have agreed and bind 
themselves and those whom they represent to form themselves into 
a corporation for the objects and under the stipulations, regulations, 
and obiigations following, to wit: 


129 Article first. 


The corporate name of this association shall be the New Orleans 
Sugar Shed Company. 


Article second. 


The place of business and legal domicile of this corporation shall 
be located in the city of New Orleans. 


Article third. 


The object of this association is to construct and maintain sugar 
sheds in the city of New Orleans for the protection and shelter of 
sugar and molasses and for exercising such other powers and privi- 
leges as may be necessary for the business appertaining thereto or 
which are or may be conferred on it. 


Article fourth. 


The capital stock of this association is hereby fixed at one million 
two hundred thousand dollars, represented by twelve thousand shares 
at one hundred dollars each. Six thousand shares of said stock is 
the property of Francis B. Fleitas and his associates and shall be 
deemed as paid up to the extent of twenty dollars per share at this 
time, and shall be exempt from all calls until the other stock shall 
have been taken and shall have paid twenty dollars per share. 
Five per cent. of each subscription to the other stock shall be pay- 
able at the time of subscription and the remainder shall be paid at 
the time and in the manner directed by the board of directors: Pro- 
vided, That not more than ten dollars per share of said subseription 

shall be called for at any one time and not oftener than once 
130 —s within any thirty days: And provided further, That no sub- 

scriber or stockholder shall ever be called on for more than 
| dollars per share and his stock then be considered as fully 
paid. 

Should any subscriber or stockholder refuse or neglect to pay 
punctually any installment or installments as the same mature and 
fall due interest thereon at the rate of eight per cent. per annum shall 
be added thereto from maturity till payment; and if any subscriber 
or stockholder neglects or refuses to pay his installment or install- 
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ments within thirty days after the specified time of payment the 
board of directors shall have the right of causing any share or shares 
on which any installment may be due to be sold at public auction 
or otherwise, after ten days’ previous notice thereof by advertisement 
In any newspaper = in the city of New Orleans, or of re- 
covering by suit at law the amount due. 


Article fourth. 


Amended at a general meeting of the stockholders, held on the 
26th May, 1874, to read as follows, viz: 

“The capital stock of this association is hereby reduced from 
$1,200,000 to $180,000, one hundred and eighty thousand dollars, 
represented by three thousand shares of sixty dollars each, full paid.” 


Article fifth. 


That the said corporation hereby assumes all the obligations of 
Francis B. Fleitas, as principal; John J. Warren, Samuel Jamison, 
Francis H. Hatch, and Samuel E. Moore, as securities, under 
151 the provisions and terms of an ordinance of the common 
council of the city of New Orleans, approved August 14th, 
1869, granting to said Francis Bb. Fleitas, his representatives, suc- 
cessors, or assigns, the right to have and enjoy, for the period of 
twenty-five years, the exclusive right and privilege of using the pub- 
lic spaces on the levee, in the second district of the said city, between 
Custom-House and St. Louis streets, commonly known as the Sugar 
landing, for the purpose of constructing thereon the fire-proof sheds 
for the reception of sugar and molasses within the time and accord- 
ing to the plans and specifications of the city surveyor, which ordi- 
nance is hereby referred to and a copy made part hereof. 

And this corporation hereby assumes all the obligations of the con- 
tract contained in the act passed before W. J. Castell, notary public, 
on the eighteenth day of August, 1869, in compliance with the terms, 
provisions, and requirements of said ordinance between said Francis 
b. Fleitas, as principal, and said J. J. Warren, Samuel Jamison, 
Francis Hatch, and Samuel E. Moore, as securities, and the said city 
of New Orleans, a duly certified copy of which is herein referred to 
and made part hereof; and this corporation also assumes and shall 
refund and pay to said Fleitas his expenditures for plans, surveys, 
and other outlays, to the sum of seven thousand dollars. 

And this corporation hereby obligates itself to do and perform 
every obligation, thing, and requirement in said ordinance and 

act of agreement contained, and to hold the said Fleitas, 
132 Jamison, Hatch, and Moore harmless from all liability aris- 
ing out of the non-performance thereof. 

And the said Francis B. Fleiias, for the consideration heretofore 
and hereafter to be expressed and contained herein, has agreed to 
and does hereby transfer, assign, convey, and abandon unto this 
corporation all the rights and privileges granted or ordained to him 
by the aforesaid ordinance of the common council of New Orleans 
No. 1528, N. S., approved August 11th, 1869, and in the contract 
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aforesaid of 18th August, 1869, with all the franchises thereunto be- 
longing or appertaining; to have, hold, and enjoy the same as fully, 
truly, and entirely as he, the said Fleitas, could or might have done 
had he retained the ownership and control thereof. 
Six thousand shares of the stock of said company shall be the 
roperty of said Francis B. Fleitas, Francis H. Hatch, J. J. Warren, 
Thomas J. Semmes, Samuel Jamison, Hanson Kelley, E. W. Rodd, 
and Robert Mott, in the following proportions, viz: Three thousand 
six hundred and fifty shares shall belong to said Fleitas, one thou- 
sand shares to Francis H. Hatch, five hundred shares to Thomas J. 
Semmes, one hundred shares to J. J. Warren, one hundred shares to 
Samuel Jamison, one hundred shares to E. W. Rodd, tifty shares to 
Hanson Kelley, and five hundred shares to Robert Mott, which shall 
be deemed paid up to the amount of twenty dollars per share and 
on which said six thousand shares of stock no call for contribution 
shall be made until the other six thousand shares shall have 
been taken and shall have paid up twenty dollars per 
133 share, and thereafter all the stock hereinbefore assigned to 
and held, as aforesaid, by the said F'eitas, Hatch, Warren, 
Jamison, Semmes, Kelley, Rodd, and Mott and their assigns and 
transferees and the other six thousand shares shall stand on the 
same footing and shall contribute equally, share and share alike, to 
the necessities and requirements of said corporation, in conformity 
to the provisions of article four of this charter. 


Article sixth. 


This association shall go into operation from and after the date of 
this act. 


Article seventh. 


This association shall have a corporate seal, the device of which 
shall be asugar hogshead with the name of the corporation engraved 
around the same. 


Article eighth. 


These articles of association may be modified or altered and the 
capital stock may be increased or diminished to any sum not ex- 
ceeding two million dollars nor less than six hundred thousand 
dollars in the manner provided by law, with the consent of three- 
fourths of the stock represented in general meeting of the stock- 
holders convened for that purpose after thirty days’ notice by pub- 
lication in any newspaper of the city of New Orleans, but the capi- 
tal stock shall never be diminished below twelve thousand shares 
until the six thousand shares of new stock shall have been taken 
and paid up twenty dollars per share, except by the voluntary con- 

sent of each stockholder. 
134 Whenever any increase of capital stock shall be duly au- 
thorized ninety days’ notice of the same shall be given in 
two daily newspapers published in said city, within which time 
stockholders shall have the privilege of taking additional shares in 
proportion to the amount of their stock, and any shares not taken 
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at the expiration of that time may be disposed of by the directors 
for the benefit of the association. 


Article ninth. 


All the business of this curporation shall be conducted and man- 
aged by a board of directors consisting of seven persons, each of 
whom shall hold, in his own right, fifty shares of the capital stock of 
the said association; but the said board of directors may be increased 
to twelve when the other six thousand shares shall have been taken. 


Article ninth. 


Amended at a general meeting of the stockholders held on the 
26th of May, 1874, to read as follows, viz: 

“ All the business of this corporation shall be conducted and man- 
aged by a board of directors consisting of twelve persons, each of 
whom shall hold, in his own right, twenty shares of the capital 
stock of the said association.” 


Article tenth. 


The following-named stockholders, viz., Francis B. Fleitas, Francis 
H. Hatch, Thomas J. Semmes, Samuel Jamison, John J. Warren, E. 
W. Rodd, and Hanson Kelly, shall compose and are hereby consti- 

tuted the first board of directors, who shall, at their first 
135 meeting, elect one of their number president; and said board 

shall serve until superseded by their successors, \‘ho shall be 
elected as provided in article eleventh. 


Article eleventh. 


On the third Monday of May, eighteen hundred and seventy-two, 
and annually thereafter an election of directors by the stockholders 
shall be held at the office of the corporation ; for which election pre- 
vious notice of at least ten days shall be given in two newspapers 
published in the city of New Orleans. 


Article twelfth. 


A plurality of votes (containing ene vote for each share of stock 
voted upon) shall be sufficient to elect directors, who shall, at their 
first meeting after their election, choose one of their number for 
president of the association, who shall be elected by a majority of 
the whole board, and upon whom all citations and other legal pro- 
cesses shall be served. 

It shall be the duty of the president to preside at all meetings of 
the board, and in ease of his absence or inability to act the board 
shall elect one of their members president pro tem., who shall, for 
the time being, exercise the full power of president. 

All elections shall be by ballot, under the superintendence of in- 
spectors appointed by the board from among the stockholders not 
directors at least one week prior to election. 
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Article thirteenth. 


A majority of the board of directors shall be fully authorized 

136 to doand perform all and every act and thing necessary for the 

business of the association, the protection of its rights, and the 
prosecution of its interests. 


Article fourteenth. 


Any director being about to absent himself for a period of six 
months or less may nominate a substitute in his stead, provided 
said substitute shall have in his own right not less than twenty-five 
shares of the capital stock of the company; and provided, also, that 
said substitute be elected by the board of directors for the time 
being. 

Article fifteenth. 


The board of directors shall appoint a superintendent and secre- 
tary and all clerks and agents and may remove tie same at pleasure, 
and shall fix the salaries of all officers of the corporation and the 
amount of security that shall be required from any officers and 
agents. 

Said board may also delegate such power in the transaction of the 
ordinary business of the company to committees of their own body 
or their officers or agents as they may deem expedient, and may 
also appoint agents within and without this State under such con- 
ditions as to them may seem proper; and they shall have power to 
make by-laws, rules, and regulations and toalter or amend the same 
whenever the interest of the corporation may require it; and shall 
have power to supply any vacancies that may occur in the board. 
Such vacancies may be declared on account of death, resignation, 

want of requisite number of shares, insolvency, bankruptey, 
137 ~—or absence without leave for three successive months from 
the regular meeting of the board. 


Article sixteenth. 


Books for the registry and transfer of shares of the capital stock 
shall be opened and kept subject to the restrictions directed by the 
by-laws. All transfers of shares shall be made on said books and 
signed by the shareholder or his attorney, and which said books the 
directory may close as often as convenience or expediency may re- 
quire, but net for a longer period than ten daysatatime. — 

Should any shareholder of stock desire to transfer the same pre- 
vious to full payment having been made he shall be, and is hereby,- 
permitted to do so by the substitution of the party purchasing. 


Article seventeenth. 


A failure from any cause to elect directors on the day named for 
that purpose shall not dissolve the association, but the directors then 
in office shall hold over until their successors are elected and qual- 
ified and until election is held, of which notice forthwith shall be 
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given, as provided in article 12, and continued until election be 
had. 
Article eighteenth. 


Each shareholder at all meetings for the election of directors and 
other purposes shall be entitled, directly or by proxy, to one vote on 
each share of stock held by him. 


Article nineteenth. 


Minutes of all proceedings of the board of directors shall 
138 be kept by the secretary and verified by the president, and 
the president and secretary shall sign all notes, drafts, checks, 
certificates of stock, contracts, and all other evidences of debt of this 
corporation. 
Article twentieth. 


The board of directors may accept provisionally any power or 
privilege conferred on this association by any amendments of the 
ines under which the same is formed, or by the adoption of any 
other act or ordinance of the Legislature or city council; but the 
final acceptance of any such power or privilege shall be determined 
by a vote of a majority, in amount, of the stockholders. 


Article twenty-first. 


The liquidation of the affairs of this association shall be made by 
three commissioners, appointed by the stockholders at a meeting 
convened for that purpose after sixty days’ previous notice in two 
newspapers published in New Orleans. Said liquidators shall be 
solvent persons, residents of this city, not indebted to this associa- 
tion; their terms of office shall be assigned; all necessary powers 
shall be conferred on them. The period of liquidation shall be 
fixed, as well as their compensation, in such manner as the stock- 
holders may, by resolution, in general meeting convened, determine. 


Article twenty-second. 


The names and respective interests of the parties to this act are 
declared to be as follows, to wit: 


139 ~=—s Francis B. Fleitas, 3,650 shares, three hundred and 


sixty-five thousand dolllars_...---...--.------ $365,000 

Francis H. Hatch, 1,000 shares, one hundred thousand 
GREED n ceincritnneenet cman nna 100,000 
Thomas J. Semmes, 500 shares, fifty thousand dollars.... 50,000 
Robert Mott, 500 shares, fifty thousand dollars....-.---. 50,000 
J. J. Warren, 100 shares, ten thousand dollars...-.------ 10,000 
Samuel Jamison, 100 shares, ten thousand dollars....---. 10,000 
Hanson Kelly, 50 shares, five thousand dollars.-----~--- 5,000 
E. W. Rodd, 100 shares, ten thousand dellars.......----- 10.000 


Making the number of 6,000 shares, six hundred 
PRG GD icennccqnwediimen sina $600,000 
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All of which is preferred stock, deemed to be paid up to the 
amount of twenty dollars per share. 

Books of subscription or stock shall be opened at such places and 
times as the board of directors may determine. 

This done, signed, and passed in my office, in the city ef New Or- 
leans, on the day aforesaid, in the presence of William M. Geddes 
and Thomas Janney, witnesses of lawful age and domiciled in this 
city, who have signed with the parties and me, notary, after reading 


hereof. 
ROBERT MOTT. 
SAMUEL JAMISON. 
F. B. FLEITAS. 
E. W. RODD. 
F. H. HATCH. 
THOS. J. SEMMES. 
J. J. WARREN. 
HANSON KELLY. 
CHAS. STRINGER, 
Notary Public. 
W. M. GEDDES. 
THOS. JANNEY. 
A true copy. 
New Orleans, February Ist, 1870. 
CHAS. STRINGER. 
Notary Public. 


(Here follows diagram marked page 140.) 


141 & 142 Judgment. 
extract from the Minute Book. 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. November Term, 1887. 
New Or LEANS, Tuurspay, March 8th, 1888. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Tue LouIsitANA ConstTRUCTION COMPANY 


vs. ; 
City or New ORLEANS, on the Intervention and Third { No. 11449. 


Opposition of the City of New Orleans. 


By reason of the verdict of the jury herein and in accordance 
therewith, it is ordered, adjudged, and decreed that there be judg- 
ment in favor of plaintiff, The Louisiana Construction Company, 
Limited, and against the City of New Orleans, dismissing the inter- 
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vention and third opposition of the city of New Orleans herein filed, 
with costs. 
Judgment rendered March 8th, 1888. 
Judgment signed March 31, 1888. 
(Signed) EDWARD C. BILLINGS, Judge. 


143 Writ of Fiert Facias. Issued 28 March, 1887. 
| Unitep STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Circuit, Holding Ses- 
: sions in and for the Eastern District of Louisiana. 


The President of the United States to the marshal of the eastern dis- 
trict of Louisiana or his lawful deputy, Greeting: 


You are hereby commanded to demand from the city of New 
Orleans the sum of fifty thousand dollars ($50,000), with 5% interest 
per annum thereon from the date of judicial demand, to wit, 30th 
day of Septemnber, A. D. 1886, until paid, less the sum of $2,969.80 

_ (now on deposit by the city of New Orleans in the Louisiana Na- 
tional Bank to thecredit of the Sherman and Lemarie bonus account), 
and clerk’s cost, 11499, 95.50; 11449, 22.85; attorney’s docket fees, 
10.00 cash, which the Louisiana Construction Company, Limited, 
lately recovered by judgment of the circuit court of the United States 

for the fifth circuit and eastern district of Louisiana; and if 
144 the same be not paid on demand, that then you cause the 
same to be made out of the personal estate of the said city of 
New Orleans in your district, if sufficient personal estate can be 
found therein; but if sufficient personal estate cannot be found in 

j your district, that then you cause the same to be made out of the 

real estate of the said city of New Orleans in your district, and that 
you have those moneys before our said court to render to the said 

Louisiana Construction Company, Limited, for the judgment afore- 

said, on the 70th day from the date hereof, together with this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, this 28 day of March, A. D. 

1887, and 111 year of the Independence of the United States. 

[SEAL. ] (Signed) E. R. HUNT, Clerk. 


Marshal’s Return. 


Rec’d March 28, 1887, and in compliance with instructions from 
E. H. McCaleb, Esq., attorney for plaintiff, I did seize and levy upon 
the following-described property situated in the city of New Orleans, 
to wit: 

All the right, title, and interest of The City of New Orleans, de- 
fendant herein, in and to the following property, to wit: 

1. Square A, bounded by Custom-Houseand Bienville streets and 

the lines of the Louisville and the Nashville and Morgan 
145 railroads and the Sugar landing, said square measuring 121 
> feet 2 inches on Bienville street and Custom-House street, 340 
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feet 3 inches on the line of said railroads, and 340 feet 6 inches and 
3 lines on the line of said Sugar landing. 

2. Square B, bounded by Custom-House, Bienville, — and the line 
of the Louisville and Nashville and Morgan railroads, said square 
measuring 120 feet front on Custom-Housestreet, 80 feet 6 inches front 
on Bienville street, 308 feet 8 inches and three lines front on Front 
street, 153 feet front on —, and 171 feet 10 inches and 8 lines front 
on the line of said railroad. 

3a. Square C, being a triangle of land bounded by Bienville, 
Conti, Front streets and the line of the Louisville and Nashville and 
Morgan railroads, measuring 64 feet 1 inch and 4 lines on Bien- 
ville street, 274 feet 0 inch and 3 lines on Front street, 271 feet 8 
inches and 1 line on the line of said railroads, and coming to a front 
near the intersection on Front and Conti streets. 

3b. Square D, bounded by Bienville, Conti —, the line of the Louis- 
ville and Nashville railroad, and the Sugar landing, measuring 92 
feet 6 inches and 3 lines on each of said Bienville and Conti streets, 
by 330 feet 6 inches and 7 lines on the line of said railroads and 
300 feet 0 inch and 2 lines on said Sugar landing. 

4. Square i*, bounded by Conti, St. Louis, Clay, and Front streets, 
said square being pentagonal in shape and measuring 119 feet 11 
inches and 7 lines on Conti street, 74 feet 2 inches and 5 lines 

on St. Louis street, 309 feet 8 inches and 7 lines on Clay 
146 street; and as to the two sides on Front street, 154 feet 0 inches 

and 5 lines as to one and 194 feet 2 inches and 7 lines as to 
the other. 

5. All the right, title, and interest of the city of New Orleans, of 
every kind and nature, to the sheds, structures, buildings, and im- 
provements in the said squares A, B, C, D,and E,as set forth in city 
ordinance No. 1528, N.S., approved Aug. 14, 1869, and in the no- 
tarial act passed before W. J. Castell, notary public, on Aug. 18, 
1869, between said city and I. B. Fleitas and others, said right con- 
sisting— 

1. Of the option to take said sheds and structures at one-half of 
their appraised cash value at the expiration of twenty-five years 
from November Ist, 1871: the right and power to appoint appraisers 
as designated in said ordinances and the contract for the purpose of 
determining said appraised cash value. 

2. The option of extending the right to use said sheds and squares 
as designated in said ordinances and contracts for fifteen years sub- 
sequent to said Nov. Ist, 1896. 

3. Of the right of reversion of said sheds to the city in full own- 
ership after the expiration of said fifteen years’ additional lease. 

6. All the right, title, and interest of every kind and nature of 
the city of New Orleans in and to and arising under the contract 
passed before W. J. Castell, notary public, and F. B. Fleitas and 

others on Aug. 18, 1869, by virtue of city ordinance No. 1528, 
147 -N.S., which said contract has been transferred to the New 
Orleans Sugar Shed Company, and the terms of which lease 
been modified by ordinance No. 4492, N. S., including the right to 
receive under said contract 10 per cent. of the gross annual receipts 
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of said sugar shed company until November 1, 1896. Of said 
seizure [ duly notified The City of New Orleans, defendant herein, 
as well as the N. O. Sugar Shed Company, as will more fully appear 
by notice of seizure and return thereon, marked A & B, respectively, 
for reference and made part of this return. Said seizure was also 
duly recorded on the day thereof in the office of the recorder of 
mortgages for the city of New Orleans and parish of Orleans, and, 
in accordance with instructions from plaintiff’s attorney, I did ad- 
vertise said property for sale in conformity with law. Said advertise- 
ments for said sale were inserted and published in the English lan- 
guage in the newspaper printed in English in the city of New 
Orleans and known as the New Orleans Picayune, and appeared 
therein on 5th, 12, 19, and 26 of April and on the 5th day of May, 
1887, and in the French language in the newspaper printed in 
French in the city of New Orleans and known as the New Orleans 
Bee, and appeared therein on the 5, 12, 19, 26 of April and on the 
5th day of May, 1887, the last-named day being the day fixed for 
said sale and being the full time required by law, announcing the 
said sale to take place on Thursday, the 5th day of May, 1887, at 
12 o'clock m., at the main enirance to the custom-house, on Canal 
street, in the city of New Orleans. Notices to appoint appraisers 
were duly served upon the parties interested. 

Appraisers were appointed, duly sworn, and made return — the 

proof of which proceedings, all of which is on file in my office. 
148 = On the day for the said sale, prior to the hour for said sale as 

advertised, being enjoined and restrained by order of this 
honorable court from proceeding further in the process for said sale 
or in the advertisement thereof until the bill of complaint filed 
herein by the city of New Orleans could be heard and determined, 
and the hour for said sale, so enjoined and restrained, having ar- 
rived, I proceeded to the place designated for said sale about to have 
been made and announced in a loud and audible voice that the said 
sale had been stayed and the causes for the staying of said sale. 

I did also, on the 28th day of March, 1887, in accordance with 
instructions from plaintiff’s attorney, proceed under garnishee pro- 
cess and make a general seizure in the hands of the New Orleans 
Sugar Shed Company, as will appear more fully by reference to 
notice of garnishee and return thereon written and made part 
hereof, marked “ C” for reference, out of which garnishee nothing 
has as yet come into my hand. Under instructions from plaintiff’s 
attorney the properties herein seized and described is being re- 
advertised for sale, full return of which and my further acts under 
this writ will be made hereafter. I therefore return this writ, re- 
questing the clerk of this hon. court to furnish me with a copy 
thereof, together with my return thereon. 

New Orleans, June 4, 1887. 

(Signed) R. B. PLEASANTS, U.S. M1, 
By W. B. LOGAN, D’y Marshal. 
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CLERK’s OFFICE. 


149 I certify the foregoing to be a true copy from the original 
record in this office. 
Witness my hand and seal of court, at the city of New Orleans, 
this 4th day of June, 1887. na 
[ SEAL. | (Signed) E. R. HUNT, Clerk, 
By H. J. CARTER, D’y Clerk. 


Under instructions, in writing, received from plaintiff’s attorney, 
the property herein seized and fully deseribed in the foregoing 
original return on this writ was readvertised for sale at public 
vendue in conformity with law. The said advertisements for the 
said sale were published in the English language in the newspaper 
printed in English and published in the city of New Orleans and 
known as the New Orleans Picayune, and appeared therein on the 
28th day of May and on the 2, 9, 16, 23, and 30th days of June, 
1887, and in the French language in the newspaper printed and 
published in the French language in the city of New Orleans and 
known as the New Orleans Bee, and appeared therein on the 28th 
day of May and on the 2, 9, 16, 23, and 30 days of June, 1887, 
the last-named day, to wit, 30 June, 1887, being the day fixed for 
the said sale, and being the full time required by law, announcing 
the said sale to take place on Thursday, the 30th day of June, 1887, 
at the hour of 12 o’clock m., at the main entrance to the custom- 
house, on Canal street, in the city of New Orleans. 

And, after having complied with all the previous legal requi- 
150 sites, and the day of the said sale about to take place having 
arrived, I did, at the hour appointed for the said sale, repair 
to the place designated at which the said sale was to be made, to 
wit, the main entrance to the custom-house, on Canal street, in 
the city of New Orleans, and proceed to offer all of the said prop- 
erty so seized as hereinbefore set forth and described for sale at 
public auction, with exception of the square or plot of ground de- 
scribed as square “C” and known as a public park, of which excep- 
tion announcement was made audibly by me by virtue of authority 
contained in written instructions received from plaintiff’s attorney 
previous to the day of said sale and now on file in this office. 

After reading in aloud and audible voice the advertisement of 
the said sale and the certificate of the register of conveyances, of even 
date of day of sale, as well as the certificate of the recorder of mort- 
gages for the city of New Orleans and parish of Orleans, datéd the 
day of the said sale, at the hour of 9 a. m., showing the mortgages 
and encumbrances bearing upon and resting against the property 
about to be sold,I cried the said property for sale at public auction ; 
when, after duly crying the same, Isidore Newman, being the last 
and highest bidder, in the sum of fifty thousand dollars, the said 
property was adjudicated to the said Isidore Newman for the said 
sum and price of fifty thousand dollars. Of the said price of adju- 
dication the purchaser paid me, in cash, the sum of four thousand 

dollars by agreement with plaintiff's attorney, whose consent 
151 in writing to the purchaser’s retaining the balance of pur- 
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chase price in his hand is now on file in this office. From 


nal the general seizure under garnishment process in the hands of the 
New Orleans Sugar Shed Company referred to in the original return 
ns, on this writ and marked “C” for reference nothing having come 


into my hands,I therefore now, under instructions from E. Howard 
McCaleh, Esq., attorney for plaintiff, make this return of my doings 
under this writ. 
Returned March 8th, 1888. 
if (Signed) R. B. PLEASANTS, 
'S U. S. Marshal, 
1c By W. B. LOGAN, D’y Ml. 


d Consent as to Amount of Bond for Writ of Error with Supersedeas. 
: Filed 6 April, 1888. 


i A bond for $15,000.00 for supersedeas will be satisfactory in La. 
Construction Co. vs. City of N. O. 


i ¥ (Signed) E. HOWARD McCALEB, 
Att’y for La. Con. Co., Limited, Plaintif. - 
Motion for Writ of Error. Entered and Filed 6 April, 1888. 
152 United States Circuit Court. 


Tue LovuistANa CoNnsTRUCTION COMPANY 


vs. 
Tue Crry or New Orteans, Third Opponent and Inter- No. 11449. 


vener. 
On motion of Walter H. Rogers and Henry C. Miller, of counsel 
for the city of New Orleans, the third opponent and intervener, and 
on suggesting that the said third opponent and intervener is ad- 
vised and believes that there is error to its prejudice in the final 
judgment erein rendered on the 8th March, 1888, and signed on 
the 3lst March, 1888, in favor of the plaintiff herein and against the 
said city of New Orleans, dismissing its intervention and third oppo- 
sition, seeking to have annulled the seizure and sale of. the sugar 
sheds, right of reversion of the city thereto, and the ground on 
which said sheds rest, as claimed by the petition of intervention and 
third opposition, and on further suggesting that the third opponent 
and intervener desires to prosecute a writ of error from said final 
judgment to the Supreme Court of the United States— 
| It is now ordered that the city of New Orleans, the third oppo- 
; nent and intervener herein, be allowed a writ of error to review said 
final judgment, said writ to be supersedeas and stay of execution, 
upon the city of New Orleans furnishing a bond in thesum of fifteen 
thousand, $15,000, dollars, this being the amount agreed upon be- 
tween the parties, conditioned as the law directs, and that the 
153 bond, not to operate as a supersedeas, be fixed at the sum of 
five hundred, $500.00, dollars, said writ of error to be made 
returnable to the Supreme Court of the United States on the second 
Monday of October, 1888, according to law. 
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Bond for Writ of Error. Filed April 12, 1888. 


Know all men by these presents that we, the City of New Orleans, 
as principal, and George Q. Whitney, as surety, are held and firmly 
bound unto the Louisiana Construction Company, Limited, L. E. 
Lemarie, Isidore Newman, R. B. Pleasants, U. 8. marshal, and all 
others of any interest, obligees, in the full and just sum of fifteen thou- 
sand dollars, to be paid to the said The Louisiana Construction Com- 
pany and others, aforesaid obligees, their certain attorney, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, administrators, jointly 
and severally, by these presents. 

Sealed with our seals and dated this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately at a circuit — of the United States, fifth judicial 

circuit, holding sessions in and for the eastern district of Lou- 
154 __sisiana, in a suit depending in said circuit court, wherein The 

Louisiana Construction Company, Limited, are plaintiff and 
The City of New Orleans is defendant, The City of New Orleans, 3d 
opponent and intervener, and said company and others are defend- 
ants in 3 opposition and intervention, judgment was rendered 
against the City of New Orleans, 3 opponent and intervener, on the 
8th and signed on the 31st March, 1888, and the said The City of | 
New Orleans, 3 opponent and intervener, having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said circuit 
court to reverse the judgment in the aforesaid suit, and a citation di- 
rected to the said The Louisiana Construction Company and others 
admonishing them to be and appear at the Supreme Court of the 
United States to be holden at Washington the second Monday of Oc- 
tober next: 

Now, the condition of the above obligation is such that if the said 
The City of New Orleans shall prosecute its writ to effect and an- 
swer all damages and costs if it fail to make plea good, then the above 
obligation to be void; else to remain in full force and virtue. 

THE CITY OF NEW ORLEANS. 
J. V. GUILLOTTE. L. *| 
GEO. Q. WHITNEY. Ht 8. | 


Sealed and delivered in the presence of— 


H. C. MILLER. : 
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This bond approved. 
April 12th, 1886. 
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EDWARD C. BILLINGS, Judge. 
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155 Uwnitep States or AMERICA, i 
Eastern District of Louisiana, 


Personally appeared George Q. Whitney, -who, being duly sworn, 
deposes and says that he is the surety on the within bond ; that he 
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resides — No. 555 of St. Charles street, in New Orleans, parish of Or- 
leans, State of Louisiana, and is worth the full sum of fifteen thou- 
sand ;°,9, over and above all his debts and liabilities and property 


exempt from execution. 
GEO. Q. WHITNEY. 


Subscribed and sworn before me this 12th day of April, 1888. 
[SEAL. ] BENJAMIN ORY, 
Not. Pub. 


Motion to Appoint Henry J. Carter io Serve Citation on U. S. Marshal. 
Entered and Filed 4 May, 1888. 


United States Circuit Court. 


LovurIstANA Construction Co., Limited, 
ve. No. 11449. 


THe City or New ORLEANS et als. 


On motion of Henry C. Miller, of counsel for The City of New Or- 
leans, the plaintiff in error, and upon suggesting that R. B. Pleasants, 
United States marshal, is one of the defendants in error in this 
case— 

It is ordered that Henry J. Carter be appointed to serve upon said 
marshal the citation to him as one of the defendants in error in this 
case. 

N. O., 4 May, 1888. 

(Signed) EDWARD C. BILLINGS, Judge. 


156 Uwysirep States or AMERICA: 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


CLERK'S OFFICE. 

I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 155 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the case of The 
Louisiana Construction Company vs. The City of New Orleans, on 
the intervention and third opposition of the City of New Orleans, No. 
11449 of the docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 20 day of July, A. D. 1888. 


[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La. } 


k. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit. court of the United 
States for the fifth circuit and eastern district of Louisiana, was at 
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the time of signing said certificate and is now the clerk of said court ; 
that said certificate is in due form of law, and that full faith and 


credit are due to his official attestations as such clerk. bine bee 
Given under my hand, at the city of New Orleans, in said district, 


this 20 day of July, A. D. 1888. 
EDWARD C. BILLINGS, Judge. 


157 Uwirep States or AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea whic’ is in the said circuit court, before you 
or some of you, between The Louisiana Construction Company, 
Limited, isidore Newman, R. B. Pleasants, U. 8. marshall, & Louis 
E. Lemarie and The City of New Orleans, rendered on the 8th 
March, 1888, and signed on the 31st March, 1888, in the suit entitled 
The Louisiana Construction Company, Limited, vs. The City of New 
Orleans, The City of New Orleans, third opponent and intervener, 
suid company, Isidore Newman, R. B. Pleasants, U.S. marshall ; 
Louis E. Lemarie, defendants in 3rd opposition, No. 11449 of ,the 
docket of the said cireuit court, in favor of the said Louisiana Con- 
struction Company, Limited, and against the city of New Orleans, 
dismissing its intervention and third opposition, seeking to have 
annulled and set aside the seizure and sale of the sugar sheds, the 
right of reversion thereto of the city, and of the ground on which 
suid sheds rest, as claimed in the petition of intervention and third 
opposition, a manifest error hath happened, to the great damage 
of the said The City of New Orleans, 3rd opponent and intervener, 
as by its complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, vou send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have thesame at Washing- 
ton on the second Monday of October next,in the said Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of 1ight and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Samuel F. Miller, associate justice of the 
said Supreme Court of the United States next in precedence, the 
office of Chief Justice being vacant, this 12th day of Apr-l, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

[Seal U.S. Circuit for the 5th Circuit & Eastern District of La.] 


E. R. HUNT, 
Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 
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{ Endorsed :]: United States circuit court. No. 11449. The Louis- 
iana Construction Co., Limited, versus The City of New Orleans et als. 
Writ of error. Filed April 12,1888. E. R. Hunt, clerk. Copy of 
writ of error lodged, in pursuance of the statute of the U. S., for de- 
fendants in error. He’y C. Miller, att’y for pl’ff inerror. Ap’l 12th, 
1888. For the Louisiana Construction Company et al., — in error, 


158  Uwnitrep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit and 
holding sessions for the eastern district of Louisiana, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between The Louisiana Construction Company, Lim- 
ited, Isidore Newman, R. B. Pleasants, U.S. marshal, and L. E. 
Lemarie, and The City of New Orleans, rendered on the 8th March, 
1888, and signed on the 31 M’ch, 1888, in the suit entitled The 
Louisiana Construction Company, Limited, vs. The City of New Or- 
leans, The City of New Orleans, third opponent and intervener, the 
suid company, Isidore Newman, R. B. Pleasants, U.S. marshal, & 
L. E. Lemarie, def’d’s in 3d opposition, No. 11449 of the docket of 


_ the said circuit court, in favor of the said company and against the 


city of New Orleans, dismissing its intervention and third opposition, 
seeking to have annulled & set aside the seizure and sale of the 
sugar sheds, the right of reversion thereto of the city, and of the 
ground on which said sheds rest, as claimed in the petition of in- 
tervention and third opposition, a manifest error hath happened, to 
the great damage of the said The City of New Orleans, 3d opponent 
and intervener, as by its complaint appears, we, being willing that 
error, ifany hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do nmmattael 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at 
Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Samuel F. Miller, associate justice of the 
said Supreme Court of the United States next in precedence, the 
office of Chief Justice being vacant, this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

{Seal U. 8S. Circuit Court for the Sth Circuit & Eastern District of La.] 


E. R. HUNT, 
Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 
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[Endorsed :] United States circuit court. No. 11449. The Louis- 
iana Construction Company, Limited, versus The City of New Or- 
leans et al. Writ of error. Copy writ of error lodged, in pursuance 
of statute of U.S., for def’d’ts in error. Ap’l 12,1888. For L. E. 
Lemarie, def’t in error. Filed April 12, 1888. E. R. Hunt, clerk. 


159 Uwnirep States or AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment ofa plea which is in the said circuit court, before you 
or some of you, between The Louisiana Construction Company, Lim- 


ited, Isidore Newman, R. B. Pleasants, U. S. marshall, & Louis E. — 


Lemarie, and The City of New Orleans, rendered on the 8th March, 
1888, and signed on the 3lst March, 1888, in the suit entitled The 
Louisiana Construction Company, Limited, vs. The City of New Or- 
leans, The City of New Orleans, third opponent and intervener, said 
company, Isidore Newman, R. B. Pleasants, U. S. marshall, Louis E. 
Lemarie, defendants in 3rd opposition, No. 11449 of the docket of 
the said circuit court, in favor of the said Louisiana Construction 
Company, Limited, and against the city of New Orleans, dismissing’ 
its intervention and third opposition, seeking to have annulled and 
set aside the seizure and sale of the sugar sheds, the right of rever- 
sion thereto of the city, and of the ground cn which said sheds rest, 
as claimed in the petition of intervention and third opposition, a 
manifest error hath happened, to the great damage of the said The 
City of New Orleans, 5rd opponent and intervener, as by its com- 
mre appears, we, being willing that error, if any hath been, should 

e duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf,do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 


day of October next, in the said Supreme Court to be then and ° 


there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. , 
Witness the Honorable Samuel F. Miller, associate justice of the 
said Supreme Court of the United States next in precedence, the 
office of Chief Justice being vacant, this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 
[Seal U. 8S. Circuit Court for the 5th Circuit & Eastern District of La.] 


E. R. HUNT, 
Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 
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[Endorsed :] United States circuit court. No. 11449. The Louis- 
jana Construction Company, Limited, versus The City of New Or- 
leans et als. Writ of error. Copy of writ of error lodged, in pursu- 
ance of the statute of the U. 8., for defendants in error. He’y. C. 
Miller, att’y for pl’ffin error. Ap’l 12,’88. For Isidore Newman, 
def’t in error. Filed April 12, 1888. E. R. Hunt, clerk. 


160 Uwsirep StratrEs or AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit 
and holding sessions for the eastern district of Louisiana, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between The Louisiana Construction Company, 
Limited, Isidore Newman, R. B. Pleasants, U. S. marshall, & Louis 
E. Lemarie, and The City of New Orleans, rendered on the Sth 
March, 1888, and signed on the 3lst March, 1888, in the suit en- 
titled The Louisiana Construction Company, Limited, vs. The City 
of New Orleans, The City of New Orleans, third opponent and in- 
tervener, said company, Isidore Newman, R. B. Pleasants, U.S. mar- 
shall, Louis E. Lemaric, defendants in 3rd opposition, No. 11449 of 
the docket of the said circuit court, in favor of the said Louisiana 
Construction Company, Limited, and against the city of New Or- 
leans, dismissing its intervention and third opposition, seeking to 
have annulled and set aside the seizure and sale of the sugar sheds, 
the right of reversion thereto of the city, and of the ground on 
which said sheds rest,as claimed in the petition of intervention and 
third opposition, a manifest error hath happened, to the great dam- 
age of the said The City of New Orleans, 3rd opponent and inter- 
vener, as by its complaint appears, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be 
done. 

Witness the Honorable Samuel F. Miller, associate justice of the 
said Supreme Court of the United States next in precedence, the 
office of Chief Justice being vacant, this 12th day of April, in the 
vear of our Lord one thousand eight hundred and eighty-eight. 

[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of La.] 
E. R. HUNT, 
Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 
11—1104 


§2 THE CITY OF NEW ORLEANS Vs. 


[Endorsed :] United States circuit court. No. 11449. The Louis- 
jana Construction Company, Limited, versus The City of New Or- 
leans et als. Writ of error. Copy of writ of error lodged, in pur- 
suance of the statute of the U.S., for defendants in error. Ap'l 12, 
88. He’y C. Miller, att’y for pl’v'ff in —. For def’t in error, R. B. 
Pleasants, U.S. marshal. Filed April 12, 1888. E. R. Hunt, clerk. 


161 ‘THe Untrep States oF AMERICA: 
Cireuvit Court of the United States, Eastern District of Louisiana. 


The President of the United States to the Louisiana Construction 

Company, Limited, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The City of New Orleans, third opponent and intervener, is the 
plaintiff in error and you are the defendant in error, the other de- 
fendants in error being Isidore Newman, R. B. Pleasants, U.S. mar- 
shall, and L. E. Lemarie, to show cause, if any there be, why the 
judgment rendered against the said The City of New Orleans, as in 
said writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel F. Miller, associate justice of the 
Supreme Court of the United States, this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

EDWARD C. BILLINGS, Judge. 


162 [Endorsed :] R. For Lu. Construction Company. Serve on 

president of corporation or at the office of corporation. United 
States circuit court, eastern district of Louisiana. No. 11449. The 
Louisiana Construction Company, Limited, vs. The City of New Or- 
leans. Citation. No. —. U.S. circuit court, eastern district of 
Louisiana. Filed May 5, 1888. E. R. Hunt, clerk. 


Marshal's Return. 


Received Ap’l 21, 188-, by the U.S. marshal and on the 27th 
day of April, 1888, I served a true copy of the citation on which this 
return is endorsed on E. H. McCaleb, Esq., attorney of the Louisi- 
ana Construction Co., Limited, one of the defendants in error, by 
delivering said copy to E. H. McCaleb in person, at his office,’in this 
city, on said 27th day of April, 1888, said corporation having no 
domicile or residence or president or other officer in this city on 
whom service could be made, but being a foreign corporation, dom- 
iciled and resident out of the State, none of its officers being within 
this city or State, but domiciled and resident out of the State of 
Louisiana. 

Returned May Sth, 1888. 


R. B. PLEASANTS, 
U. S. Marshal, 
By D. J. DELANEY, D’y M. 
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Lov1s!1ANA Construction Co., Limited, 
v8. 
City or New ORLEANS. 


Personally appeared before me, the undersigned authority, D. J. 
Delaney, deputy United States marshal, who, being duly sworn, de- 
poses and says that on the 27th day of April, 1888, he delivered a 
copy of the citation in this suit, as stated in the foregoing return, to 
E. H. MeCaleb, Esq., attorney of record of Louisiana Construction 
Co., Limited, one of the defendants in error, said corporation having 
no domicile or residence or president or other officer in this city or 
State on whom service could be made, but being a foreign corpora- 
tion, domiciled and residing out of the State of Louisiana, and none 
of its officers being within the State, but domiciled and resident out 


of the State of Louisiana. 
D. J. DELANEY. 


Subscribed and sworn before me 5th May, 1888. 


| Seal Thomas MeC. Hyman, Commissioner U. 8. | 
| Cireuit Court, Eastern District Louisiana. | 


T. McC. HYMAN, 
Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


163. Tue Unitrep STaTeEs OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Louis E. Lemarie, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The City of New Orleans, third opponent and intervener, is the 
plaintiff in error and you are one of the defendants in error, to show 
cause, if any there be, why the judgment rendered against the said The 
City of New Orleans, as in said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Samuel F. Miller, associate justice of the 
Supreme Court of the United States, this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 


EDWARD C. BILLINGS, Judge. 


164 (Endorsed :] R. For L. E. Lemarie. United States cir- 

cuit court, eastern district of Louisiana. No. 11449. The 
Louisiana Construction Company, Limited, vs. The City of New Or- 
leans et als. Citation. No.—. U. S. cizcuit court, eastern district 
of Louisiana. Filed May 5, 1888. E. R. Hunt, clerk. 


THE CITY OF NEW ORLEANS Vs. 


Marshal's Return. 


Received Ap’! 21, 188-, by the U.S. marshal and on the 23d day 
of April, 1888, I served a copy of the citation on which this return 
is endorsed on L. E. Lemarie, Esq., one of the defendants in error in 
this case, by delivering the same in person to him at his office in 
this city. 

Returned May 5th, 1888. 

R. B. PLEASANTS, 
U.S. Marshal ; 
By D. J. DELANEY, 
D’y Marshal. 


Form of Affidavit to be Appended to Citation to L. Eb. Lemarie. 


LouIstANA Construction Co., Limited, 
v8. 
City or New ORLEANS. 


Personally appeared before me, the undersigned authority, D. J. 
Delaney, deputy United States marshal, who, being duly sworn, de- 
poses and says that on the 25d day of April, 1888, he delivered a 
copy of the citation in this suit, as stated in the foregoing return, to 
E. L. Lemarie, one of the defendants in error in this case, by deliver- 
ing said copy to him in person, at his office, in this city, on said 23d 
dav of April, 1888. 

D. J. DELANEY. 


Subscribed and sworn before me 5th May, 1888. 
? 
{ Seal Thomas MeC. Hyman, Commissioner U. S. ) 
i} Cireuit Court, Eastern District Louisiana. 
T. McC. HYMAN, 
Commissioner United States Circuit Court, 


’ 


Kastern District of Louisiana. 


165 ‘Tue Unirep States or AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Isidore Newman, one of def’d’ts 
in error, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The City of New Orleans, third opponent and intervener, is the plain- 
tiff in error and you are one of the defendants in error, the other de- 
fendants in error being The Louisiana Construction Company, R. B. 
Pleasants, U.S. marshal, and L. E. Lemarie, to show cause, if any 


THE LOUISIANA CONSTRUCTION COMPANY, LIMITED, ET AL. 85 
there be, why the judgment rendered against the said The City of 
New Orleans, as in said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Samuel F. Miller, associate Chief justice 
of the Supreme Court of the United States, this 12th day of April, 
in the year of our Lord one thousand eight hundred and eighty- 


eight. 
EDWARD C. BILLINGS, Judge. 


166 [Endorsed:] R. For. I. Newman. United States circuit 
court, eastern district of Louisiana. No. 11449. The Lou- 
isiana Construction Company, Limited, vs. The City of New Orleans 
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elals. Citation. No.—. ——,eastern district of Louisiana. Filed 
May 5,1888. E. R. Hunt, clerk. f 
Marshal's Return. . | 


Received Ap’l. 21, 188-, by the U. S. marshal and on the 21st day 
of April, 1888, I served a copy of the citation on which return is en- 
dorsed on Isidore Newman, .. one of the defendants in error in 
this case, by delivering the same in person to hira at his office in 
this city. 

Returned May 5th, 1888. 

R. B. PLEASANTS, 
U. S. Marshal, 
By D. J. DELANEY, 
Dy M’'l. 


Affidavit of Service to be Appended to Citation to Newman. ' 


Lovis1aANA Construction Co., Limited, 
v8. 
City oF New ORLEANS. 


Personally appeared before me, the undersigned authority, D. J. : 
Delaney, deputy United States marshal, who, being duly sworn, de- 
poses and says that on the 21st day of April, 1888, he delivered a 
copy of the citation in this suit, as stated in the foregoing return, to 
Isidore Newman, Esq., one of the defendants in error in this case, 
by delivering said copy to Isidore Newman, Esq., in person, at his 
office, in this city, on said 21st day of April, 1888. 

D. J. DELANEY, 


Subscribed and sworn before me 5th May, 1888. 


{ Seal Thomas McC. Hyman, Commissioner U. 8. ) 
|  Cireuit Court, Eastern District Louisiana. f 


T. McC. HYMAN, 


Commissioner United States Circuit Court, 
Eastern District of Louisiana. 
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167 ‘Tue Unitrep States or AMERICA: 


Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to R. B. Pleasants, U. S. mar- 
shall, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The City of New Orleans, third opponent and intervener, is the 
plaintiff in error and you are one of the defendants in error, the 
other defendants in error being The Louisiana Construction Com- 
pany, Limited, Isidore Newman, and L. E. Lemarie, to show cause, 
if any there be, why the judgment rendered against the said The 
City of New Orleans, as in said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Samuel IF. Miller, associate justice of the 
Supreme Court of the United States, this 12th day of April, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

EDWARD C. BILLINGS, Judge. 


168 | Endorsed :] R. B. Pleasants, U.S. marshal. United States 

circuit court, eastern district of Louisiana. No. 11449. The 
City of New Orleans, pl’ff in error, vs. The Louisiana Construction 
Company, Limited, et al., defendants in error. For R. B. Pleasants, 
U.S. marshal, one of the def’ts in error. Citation. 


Marshal's Return. 


Received Ap’l 21, 188-, by the U. S. marshal, and— 

Received May 5, 1888, by Henry J. Carter, appointed by order of 
court to serve citation in this ease on R. B. Pleasants, United 
States marshal, and on the 8th day of May, 1888, I served a copy 
of the citation on which this return is endorsed on R. B. Pleasants, 
United States marshal, one of the defendants in error in this case, 
by handing the same to him in person in the city of New Orleans. 


HENRY J. CARTER. 


Personally appeared before me, the undersigned authority, Henry 
J. Carter, duly appointed to serve the citation in this case upon R. B. 
Pleasants, United States marshal, by authority of the order of the court 
heretoattached ; and affiant deposesand says that on May 8th, 1888, he 
delivered a copy of the citation in this suit, as set forth in the fore- 
going return, to said R. B. Pleasants, United States marshal, one of 
the defendants in error in this case, by delivering said copy to 
him in person, in the city of New Orleans, on said May 8th, 1888. 


HENRY J. CARTER. 


THE LOUISIANA CONSTRUCTION COMPANY, LIMITED, ET AL. 87 


Subscribed and sworn before me May 8, 1888. 


Seal E. R. Hunt, Commissioner U. 8. Circuit Court, ) 
{ Eastern District Louisiana. j 


E. R. HUNT, 


Commissioner United States Circuit Court, 
Eastern District of Louisiana. 


Endorsed on cover: E. Louisiana C.C. U.S. No.1104. The City 
of New Orleans, plaintiff in error, vs. The Louisiana Construction 
Company, Limited, Louis E. Lemarie, Isidore Newman, and R. B. 
Pleasants, U.S. marshal. Filed September 15, 1888. 
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OF THE UNITED STATES. a 
No. 1104. ee 


THE CITY OF NEW ORLEANS, Plaintiff in- 46 


Error. ~ se 
os 
versus + 


THE LOUISIANA CONSTRUCTION COM- 
PANY, (Limited), Defendant in Error. 


BRIEF FOR THE CITY OF NEW ORLEAN8S—PLAINTIFF 
IN ERROR ON MOTION TO DISMISS. 


HENRY O. MILLER, 
Of Counsel for Plaintiff in Error. 


F: F. Hansell & Bro., Print, 2 & 30Camp St. N. O. 
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SUPREME COURT. 


OF THE UNITED STATES. 
No. 1104. 


THE CITY OF NRW ORLEANS, Plaintiff in 
Error.. | 


versus 


THE LOUISIANA CONSTRUCTION COM- 
PANY, (Limited), Defendant in Error, 


BRIEF FOR THE CITY OF NEW ORLEANS—PLAINTIFF 
IN ERROR ON MOTION TO DISMISS. 


STATEMENT OF THE CASK. 


The Louisiana Construction Company (Limited), 
a judgment creditor of the Oity of New Orleans, 
seized upon certain spaces constituting a portion of 
the levee or landiug covered by the sugar sheds, 
erected under an ordinance and lease of the city to 
shelter from the weather the sugar and mo- 
lases landed on the public levee. 

Under the lease the lessees were to erect the sheds. 
The right was given them to demand certain 
charges upon the sugar and wolasses sheltered by 
the sheds, and the sheds were to revert and belong 


9 


to the city at the end of the lease. Thaodevee is lo- 
cus publicus, and the sheds were to serve the public 
uses to which the levee is dedicated. The object 
of the lease and ordinance of the Council was to 
provide sheds to afford necessary accommodations to 
the commerce of the port. The seizure was of the 
spaces of the public levee on which the sheds were 
erected, and of the reversinary right of the city to 
the sheds. See lease and ordinance record. pp. 
See bill of exceptions. Rec p. When property 
not liable to seizure, is seized on execution, 
the remedy provided by the law of Louisiana 
is a third opposition. When, notwithstanding 
the oppposition, the property is sold, if the opposi- 
tion is sustained, the seizure and sale is annulled and 
the property restored. In this case in spite of 
the opposition the seizufre was persisted in 
and the property was sold under execution. 
The opposition may be accompanied with an in- 
junction, if security be given, tostop the sale. But 
without the injunction, the opposition is the legal 
remedy to set aside the wrongful seiznre and obtain 
the restoration of the property. See Code of Prac- 
tice, articles 395, 396, 397, 398, 499, 400. 

The City of New Orleans is the administrator for 
the public of the streets, public squares and other 
public places. It has the right to protect. public 
places from obstruction and appropriatiun for pri- 
vate uses. See Civil Code of Louisiana, arts 449, 
453, 454, 453. City Charter of 1870, Session Acts, 
pp. 30, 35, sec. 12, par 2; City Charter of 1882, 


3 


Session Acts of 1882, p. 21,sec8; New Orleans 
vs. Metzinger, 3d Martin’s Louisiana Report, pp. 
296, 303; Mayor vs Magnan, 4th Martin’s Louis- 
iana Reports, pp. 2, 10; Shepherd ve. Municipality 
No. 3. 6th Robinson’s Louisiana Reports, p. 3495 
Carrollton Railroad vs. Winthrop, 5th Louisiana 
Reports, p. 36. 


When the seizure was made of the public levee 
and sheds upon it, the city availed itself of its legal 
remedy and filed a third opposition. In the oppo- 
sition the city alleged the spaces of ground and 
the sheds were locus pubdlicus ; that the ground was 
public and that the sheds were placed thereon for 
public uses, to which the levee was devoted; that 
neither the spaces of ground, the sheds or the re- 
version of the’ city to the sheds was liable to seiz- 
ure and the opposition asked for judgment an- 
nulling and setting aside the seizure and sale of the 
property. The opposition was served on the plain- 
tiff in execution, the Marshal, and after the 
property was sold under execution the purchaser 
was made a party. Code of Practice, articles 395, 
398, 400; see Opposition, Record, p. ¥ ; Suapple- 
mental Opposition, p/4. On the trial of the op- 
position judgment was rendered maintaining 
the seizure and sale, and to reverse that 
judgment the City obtained the writ of error 
which brings the case before the Court. The ground 
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of the motion to dismiss is that the suit was of 
Equity cognizance and should have becn brought 
here by appeal. 


ARGU MENT. 

It iselementary and the statement is enough, that 
streets, public squares, levees and other public 
places are not liable to seizure. They belong to 
the public for the public uses to which they are 
dedicated. The character as locus pnhlicus of the 
space between the front row of houses of this City 
and the Mississippi river, as constituting the quai 
of levee, embracing the ground in controversy, has 
been recognized by judicial decisions. See De Armas 
vs New Orleans, 5th Louisiana. pp 132, 174; New 
Orleans vs Hopkins, 13th Louisiana Reports, pp. 
328, 321; United States vs, New Orleans, 10th Peters, 
pp. 710, 717, 718, The seizure and sale in this 
case of the ground in controversy, was the seizure 
of property not belonging to the City of New Or- 
leans, but to the public. 


The remedy given by the Louisiana law to the 

; of , 
agyrieved party in the case wrongtul and illegal 
seizure under execution 1. e., of third-opposition, 
is adequate. It is competent to set aside 
the seizure and restore the property, even if 
sold under tbe execution. It is competent 
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to secure damages It may be cumulated with an 
injuuction, so as even to stop the sale, but without 
the injunction the opposition sets aside the seizure 
und restores the property. To this legal remedy 
the City resorted. No objection could be made to 
the mode of proceeding and sxone was 
made. There was a trial at law before the jary, 
and the case comes here by writ of error on 
questions of law presented by the exceptions to 
the charge ofthe Court. After all this, comes the ob- 
jection from the defendant in error, that the proceed- 
ing was in Equity, not at law, and that the case 
should have been brought up by the appeal. The 
answer is, the remedy was at law, and the case was 
properly brought here by error. This Court has 
decided in a Louisiana case, that the remedy to pro- 
cure relief from an illegal seizure is at law, 
not in Equity, and there is manifestly no ground 
whatever for the motion to dismiss. If it could be 
deemed that the City should’ have filed a bill in 
Equity, the dismissal would be without prejudice, 
and with reservation of the right to proceed in Equi- 
ty as was done in the case cited in 99th, United 


States. But it is not apprehended the remedy of sal 
writ of error can be questioned. See 3d oppo- ox: 
sition and supplemental opposition, Record, iven, 
pp.% /3 ; see Lousiana Code of Practice, articles 

395, 396, 397, 398, 399, 400, Van Norden vs. Mor- ided 


ton, 99th U.S., 398. 
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The Court is referred to the brief on the motion 
to affirm, filed with this brief for the fuller develop- 
ment of the case. 

It is submitted the motion to dismiss should be 


overruled. 


Respectfully submitted, 


HENRY C. MILLER, 
Of Counsel for Plaintiff in Error. 
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THE CITY OF NEW ORLEANS, PLAIN 
3 TIFF IN ERROR, 
V8. 
THE LOUISIANA CONSTRUCTION OOM- 
PANY, (LIMITED). 


Brief for the City of New Orleans on the motion to 
dismiss or affirm. 


STATEMENT OF THE PLEADINGS AND FACTS. 


The City of New Orleans filed an oppositien in 
the United States Circuit Court to set aside the 
seizure under execution issued in the suit of 
the Louisiana Construction Company vs. the City 
of New Orleans. The seizure was of certain spaces 
of ground forming part ofthe public levee, the 
Sugar sheds extending over them and the rever- 
sionary right of the City in the sheds. The third 
opposition is the legal remedy prescrided by the 
laws of Louisiana to set aside and annall the 


i 


ve om ae 4 ie ape Fe ies Aa. at i 
ee ae Se Ee ee Se ee ae 
3 P: o ee * a cs ee ee a ae A oe a 
. a ee eee, Pre aee fae Se a eb ed > x 
Be niadidaadil ree 0 ge: OS ee ae ee ae 3 ae 
oe — sae ee, 5 Mee octet eM bo ee. ee 55 i pele , 


2 


seizure under execution of property not liable to 
seizure; the seizing creditor and the Marshal 
are required to be _ notified, the purchaser 
is also made party; if notwithstanding the 
opposition the property is sold under execution, and 
if the opposition is sustained, the seizure is. set 
aside. the property seized is restored and any sale 
of it, under the execution isannulled. In this case 
the opposition charged that the spaces of ground 
with the sheds over them seized were not liable to 
seizure, for the debt of the City, because the ground 
was locus publicus, a part of the public levee 
necessary for the purpose of commerce, and at and 
prior to the time of seizure was and at all times 
in actual public use, as the levee or landing for the 
sugar and molasses brought to this port for sale by 
steamboats and other vessels. In spite of this opposi- 
tion the property was sold under the execution, and 
Isidore Newman became the purchaser. In due 
course the opposition was tried, and judgment 
rendered against the City, maintaining the seizure 
and the sale. To _ reverse that judgment 
the City sued out this writ of error. See the 
opposition Record p.. ., Judgment, Record p. 35,’ 
et seq. Louisiana Code of Practice, Article 395, 
396, 397, 398, 400. 

The levee is that portion of ground which lies » 
between the front row of houses of the the city, 
and the Mississippi River, The plans of the Oity 
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from a very early period, brought up.with the bills 
of exceptions and the bills show that this levee or 
quai was locus publicus at and prior to the cession 
of Louisiana. The space constituting this levee 
was recognized as dedicated to public use in the 
early case decided by this Court in 1836. 10th 
Peten p. 652. This levee enlarged by the batture 
or accretion, is used to receive the products 
brought to the Oity by the commerce of the port 
and deposited on the levee, and the part of this levee 
seized upon in this case, at and prior to the time 
of the seizure, wasin actual public use for the 
sugar and molasses landed from steamboats and 
other vessels. Fora long time there was no pro- 
tection from the weather for the sugar and molasses, 
landed on the levee. In 1869, however, the com- 
mon Council of the Oity, tou secure proper facilities 
for the commerce of the port, passed an ordinance 
providing for the lease to J. B. Fleitas or assigns, 
of the spaces of ground used as the sugar and 
molasses landing, the period of the lease being 
twenty-five years. The contract of lease, stipulated 
that the lessees should erect sheds over these spaces 
to receive under them the sugar and molasses; for 
the protection thus afforded the lesses were to have 
the right to demand certain fixed charges, +. ¢., 
shelter charges on: all sugar and molasses received 
under the sheds; ten per cent of all these charges 
were to accrue to the Oity and the sheds were to 
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revert to the City at the end of the lease. Under 
the ordinance and lease the sheds were erected in 
1869, and the sheds and spaces, have ever since been 
used as provided in the ordinances and lease See 
plans of the City 1728, 1812, and others brought up 
with the bills, but it suffices to state in these plans 
the spaces between the front row of houses and the 
river is depicted as the guai or levee. The promi- 
nent question being: whether by the erection of 
these sheds under the authority of the common 
Council, “to afford shelter to the sugar and 
molasses received at this port,” the levee of the 
City has been changed in its character from locus 
publicus to private property, so as to make it sub- 
ject to seizure and sale for debt, it has been deemed 
proper to print the ordinances and lease in the 
appendix. See Lease and Ordinances, Record, 
pp.44 49523; Appendix, pp. 

On the trial of the opposition, the bill of excep- 
tion recites: that the seizure and _ sale 
under execution of the ground, sheds and 
reversionary right of the  Oity, being 
shown: the character of the ground as locus publicus 
dedicated tothe public and in public use as the 
Sogar Landing at and long prior to the seizure and , 
sale being also established; there being in evidence 
the ordinances and lease of the City of New Or- 
leans of this Sugar Landing to J. B, Fleitas or 
assigns for twenty-five years, the ordinances and 
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lease being passed “to afford shelter to the sugar 
and molasses received at the port of New Orleans,” 
and to this end the lease providing for the erection 
of the Sugar Sheds upon the leased ground or land- 
ing, the lessees to have the right to exact shelter 
charges on all sugar and molasses received under 
the sheds, the City to receive ten per cent. of these 
charges as a consideration for the lease, and the 
shed to revert to the City at the end of the lease; 
it being proved also that the sheds were erected in 
1869, and since have been used as provided in the 
ordinance and lease, and were in such use when 
seized and sold, and all other evidence being offer- 
ed requisite to sustain the allegations in the opposi- 
tion of the City and pertinent to the issues raised 
by the opposition, thereupon the Oounsel for the 
City of New Orleans requested the Court to charge 
the jury upon the issues of law; and_ the 
Court was asked to instruct the jury to the 
effect stated in the three following distinct and 


separate propositions : 


That the character of locus publicus impressed upon ground 
within the City of New Orleans devoted to public use cannot 
be changed except by an act of the Legislature of the State 
authorizing said change, and hence that the City of New Or- 
leans, without such legislative authority, had no power to 
change the character of « locus publicus, and thereby make said 
locus publicus subject to seizure and sale on execution for the 


debts of the city. 
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That if the jury find from the evidence that the four squares or 
spaces of ground involved in this controvessy, seized and sold 
to Isidore Newman by the United States Marshall under the 
execution in the suit of the Louisiana Construction Company 
vs. the City of New Orleans, was locus publicus as a portion of - 
the public levee of this City, dedicated to the common use of 
the inhabitants to serve the public purposes of a 
levee and landing place for the sugar and molasses brought to 
this port by steamboats and other vessels navigating the Mis- 
sissippi river ; and if the jury further find that in 1869 the City 
of New Orleans leased said spaces for the term of twenty-five 
years under the ordinance of the City Council and the contract 
with the lessees that they should erect over said spaces sugar 
sheds for the accommodation and protection of the aforesaid 
sugar and molasses landed from said steamboats and other 
vessels, the lessees to have the right to collect dues upon the 
sugar and molasses deposited under said sheds for and in con- 
sideration of the accommodation and protection afforded by 
said sheds to said sugar and molasses, the city to be paid a 
percentage of said dues annually, and the sheds to revert 
and belong to said city at the end of said lease, as appears by 
said ordinances and contract made part of this bill; and if the 
jury find that said sheds were so constructed, and at and before 
the date of said adjudication and ever since the year 1869, the 
said spaces ot ground and sheds were used for said purposes 
and for no other purposes ; then the jury are instructed that 
the erection of said sheds upon and the use of said spaces as 
provided by said contract and ordinances, did not change the 
character of said spaces as part of the public levee or locus 
publicus, and make said spaces and sheds over them liable to 
seizure and sale on execution for the debts of the city, and any 
such seizure and adjudication was illegal and passed no title 


to the purchaser. 


That if the jury find from the evidence that the four squares or 
spaces of ground involved in this controversy, seized and ad- 
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judicated to Isidore Newman by the United States Marshall 
under the execution in the suit of the Louisiana Construction 
Company vs. the City of New Orleans, was locus publicus asa 
portion of the public levee of this city, dedicated to the com- 
mon use of the inhabitants of the City, to serve the public pur. 
poses of a levee and landing place for the sugar and molasses 
brought to this port by steamboats and other vessels navigat- 
ing the Mississippi river ; and if the jury further find that in 
1869, the City of New Orleans leased said spaces for the term 
of twenty-five years, under ordinances of the City Council and 
the contract with the lessees that they should erect over said 
spaces sugar sheds for the accommodation and _ protection of 
the aforesaid sugar and molasses landed from said steamboats 
and other vessels, the lessee to have the right to collect charges 
upon the sugar and molasses deposited under said sheds, for 
and in consideration of the accommodation and protection af- 
forded by said sheds to said sugar and molasses, the city to be 
paid a percentage of said dues annually. and the sheds to re- 
vert and belong to said city at the end of said lease, as appears 
by the said ordinances and contract. a copy of which is here- 
with filed and marked E F, made part of this bill: and if the 
jury find that said sheds were so constructed, and at and be- 
fore the date of said adjudication. ever since the year 1869, the 
said spaces of gruund and sheds were used for said purpose, 
and for no other purposes ; then the jury are instructed that 
the aforesaid right of reversion of the said city to said sheds 
erected over said locus publicus was not liable to be seized and 
sold on execution for the debts of the city, and the seizure and 
adjudication of said right of reversion was illegal and passed 


no title to the purchaser. 

Each of these propositions separately asked to be 
given to the jury, were each refused by the Court, 
and to each refusal, exception was taken as stated 
in the bill. Instead of charging these propositions 
the Court charged as follows : 
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The jury are instructed as matters of law: 


“Ist. The spaces upon which the sugar sheds the reversion 
of the title to which has been seized under a writ of fieri facias 
in this case, was prior to August 14th, 1869, upon the undisput- 


ed facts established a locus publicus : 


“2nd. That by the undisputed evidence it is established 
that said space was a portion cf what is called the “ batture,” 
which is alluvial land between that portion of the City of New 
Orleans and the Mississippi River, and was a locus publicus at 


the time when Louisiana was acquired by the United States.” 


“There is no doubt of the correctness of the general pro- 
position, that a public place is inalienable except by th 


sovereign, but a public place which is a portion of the battur 
according to the well settled jurisprudence of this State, hasa 
distinctive quality impressed upon it, and may be withdrawn 
from the use of the public by the City. This qualification i: 
seen to be a public necessity when we consider that by th 


action of the vast stream which half encircles the City th 
levees may be so widened as that unless a_ portion of the 

were used for buildings, and the inhabited City extended ove 
them, the City itself would possibly be left at an inconvenient 
distat.ce from the river. Accordingly we find, both in the 
decisions of the highest tribunal of the State, and in the act of the 


Legislature, a clear recognition of the authority of the City 


to withdraw from the public use any portion of the batture 


which it may deem no longer necessary to be held for that 
purpose.” 

“Therefore the Court instructs you that it was lawful fo 
the City of New Orleans to withdiaw the said space from th 
public and to make it private property. while it was a locu 

ublicus. The fee was in the City and the use was in th 
public and the question of fact for vou to decide is whethe 
the City did not by the contract or lease of the date of Augus 
14th, 1869, withdraw said space from the public use as bein 


no longer necessary for the public.” 


“It is to be observed that the said contract gives to th 


‘grantee or lessee the “exclusive right of using the publi 


] ** . . . . . 
wre and gives to him “undisturbed possession of said 


public spaces and the sheds thereon erected,” said ‘sheds are t 
be for tne purpose of storing sugar and molasses; there is nc 
condition or requirement in said grant or lease which require 
the said grantee or lessee to receive up to the capacity of th 
sheds the sugar and molasses of any person offering or whic 
prevents him from any degree of discrimination, & e, he may 
store the products of one man and refuse those of another 
although his store is not full.” 

* The contract reserves a royalty as a rent.” 

“The possession thus granted is to continue for the peri 
of twenty-five years.” 

“The contract protected the public by the provision tha 
‘the sheds should not be not located more than one hundre 
and fifty feet to the present wooden work or wharves.’”’ 

“If you find this contract was executed by the City of New 
Orleans and was accepted by the grantee or lessee and tha 
he went into possession at the time of its execution and eve 
since remained under it in possession, and there is no disput 
about these facts, then the Court instructs vou there has bee 
eich achange in the destination of the property in question 
such a withdrawal of it from the public as makes it properly 
held by the City for its own use and not that of the public 
and makes its reversion liable to seizure on the part of 
creditor of the City of New Orleans and your verdict would 


be for the plaintiff in the writ and against the Intervenor and 


third opponent.” 

Tie Counsel for the City in excepting to the refusal 
to charge cach of the propositions requested, ex- 
cepted also to that portion of the charge as given, 
enclos: d in the side lines. 

The Court in signing the bill of exceptions, added 
the following : 
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The Judge in allowing this bill of exceptions stated : 


The question at issue, as appears by the pleadings, was, - 


whether the space occupied by the Sugar Sheds and the right to 
it, subject to the lease specified.in the instructions given by the 
Court to the jury, were liable to seizure and sale under a writ of 
fieri facias sued out by a judgment creditor of the City of New 
Orleans. | 

The testimony given at the trial is correctly stated in this bill. 

The counsel for the intervenor and third opponent asked the 
Court to give the instructions presented ip the requests, as 
stated in the bill. The Court refused these instructions in the 
manner and form as requested except so far as embodied in 
those which were given as stated in the bill. 

A bill of exceptions were taken to tose given, and to the two 
propositions contained in the instruction given as hereinafter 
stated. | 

The questions presented by the exceptions are two: 


Ist. Has the City of New Orleans the power, lawfully. to 
withdraw any portion of the batture from public use, change its 
destination. and make it private property ? 

2nd. If yes, did the City exercise this power and make the 
space in question private property, by the execution of the lease 
for twenty-five years and the grant of possession under it? 

Both these questions the Court, in its instructions, answered in 
the affirmative, and the bills of exception presents these two 
propositions so given as intructions to the jury. 

Aud since the matters herein stated do not appear by record 
this bill is allowed and signed, 


EDWARD C. BILLINGS, Judge. 
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The instructions asked by the counsel for the 
Oity, being refused, the case went to the jury upon 
the charge of the Court and the result was a verdict 
and judgment dismissing the opposition of the Oity 
and maintaining the seizure and sale of the prop- 
erty in controversy. See judgment, Record pp. - 

Then followed the writ of error by the City of 
New Orleans. 


ASSIGNMENT OF ERRORS. 


Ist The Court erred in refusing to instruct the 
jury as requested by the counsel for the plaintiff in 
error, the City of New Orleans. 


That the character of the locus publicus impressed upon ground 
within the City of New Orleans, devoted to public use, csnnot 
be changed except by an act of the Legislature of the State 
authorizing said change, and hence that the City of New Orleans 
without such legislative authority. had no power to change the 
character of locus publicus, and thereby make it subject 
to seizure and sale on execution for the debts of the City. 


the error in this respect being that the instruc- 
tion requested and refused, affirmed a correct legal 
proposition pertinent to the issue before the jury, of 
the power of the City with respect to places dedi- 
cated to the public and in public use; and the 
refusal by implication erroneously instructed the 
jury that the City could of its own power and with- 
out legislative authority, i. ¢., from the State, 
change locus publicus to private property, liable to 
be seized and sold under execution for the debts of 


the Oity. 
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2nd. The Court erred in refusing to instruct the 
jury as requested by the counsel for the plaintiff in 
error, the City of New Orleans. 


That if they find from the evidence that the four squares or 
spaces of ground involved in this controversy, seized and sold 
to Isidore Newman by the United States Marshall under the 
execution in the suit of the Louisiana Construction Company 
vs. the City of New Orleans, were locus publicus as a portion 
of the public levee of this city, dedicated to the common use of 
the inhabitants of the city to serve the public purposes of a 
tevee and landing place for the sugar and molasses brought to 
this port by steamboats and other vessels navigating the Mis- 
sissippi river ; and if the jury further tind that in 1869 the City 
of New Orleans leased said spaces for the term of twenty-five 
years under ordinances of the City Council and contract with 
the lessees that they should erect over said spaces sugar sheds 
for the accommodation and protection of the aforesaid sugar 
and molasses landed from steamboats and other vessels. the 
lessees to have the right to collect charges upon the sugar and 
molasses deposited under said sheds for and in consideration 
of the accommodation and protection afforded by said sheds 
to said sugar and molasses, the city to be paid a percentage of 
said dues annually, and the sheds to revert and belong to said 
city at the end of said lease, as appears by said ordinances and 
contract made part of the bill: and if the jury 
find that said sheds were so constructed at and _ be- 
fore the date of said adjudication, and ever since 
the year 1869, the said spaces of ground and sheds 


were used for said purposes, and for no other purposes ; 
then the jury are instructed that the erection of 
said sheds upon and the use of said spaces, as pro- 
vided by said contract and ordinances, did not 
change the character of said spaces as part of the 
public levee or docus publicus, aud make said Spaces 
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and sheds over them liable to seizure and sale on 
execution for the debts of the city. and any such 


seizure and adjudication was illegal and passed no 
title to the purchaser. 


the error in this respect being, that the instrac- 
tion requested and refused, stated a correct legal 
proposition pertinent to the issue in reference to 
the effect of the erection under the authority of the 
Common Council of sheds upon the levee or land- 
ing to afford necessary facilities for the commerce 
of the port, provided by the ordinances of the 
Council and lease; and the refusal to give the in- 
structions was equivalent to charging the jury, 
that the ordinance and lease of the sugar landing 
to secure sheds to shelter from the weather, pro- 
ducts landed on the levee, transformed the public 
levee dedicated to the public and in actual public 
use before and after the erection of the sheds, into 
private property and subjected the public levee to 


seizure and sale. 


3rd. That the Court erred in refusing to instruct 


the jury. 


That if they find from the evidence that the four squares or 
spaces of ground involved in this controversy, seized and adju- 
dicated to Isidore Newman by the United “tates Marshall under 
the execution in the suit of the Louisiana Construction Company 
vs. the City of New Urleans, was locus publicus as a portion of 
the public levee of this city. dedicated to the common use of the 
inhabitants of the city, to serve the public purposes of a levee 
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and landing place for the sugar and molasses brought to this | 


port by steamboats and other vessels navigating the Mississippi 
river; and if the jury further find that in 1869 the City of New 
Orleans leased said spaces for the term of twenty-five years, 
under ordinances of the City Council and the contract with the 
lessees that they should erect over said spaces sugar sheds for 
_the accommodation and protection of the aforesaid sugar and 
molasses landed from said steamboats and other vessels, the 
lessee to have the right to collect charges upon the sugar and 
molasses deposited under said sheds, for and in consideration of 
the accommodation and protection afforded by said sheds to 
said sugar and molasses, the city to be paid a percentage of said 
dues annually, and the sheds to revert and belong to said city at 
the end of the lease. as appears by the said ordioances and con- 
tract in evidence, s copy of which is _ herewith filed 
made part of this bill; and if the jury find that said sheds 
_ were so constructed, and at and before the date ol said adjudi- 
cation, ever since the year 186, the said spaces of ground and 
sheds were used for said purposes. and for no other purposes; 
then the jury are instructed that the aforesaid right of reversion 
of the City to said sheds erected over said locus publicus was 
not liable to be seized and sold on execution for the debts of the 
City, and the seizure and adjudication of said right of rever- 
sion was illega! and passed no title to the purchaser. 


The instruction requested and refused, stated 
correctly the legal proposition before the jury in 
regard to the immunity from seizure of the reversi- 
mary right of the city, at the end of the lease, to the 
sheds erected by permission of the City upon the 
levee, and the refusal to iustract, in effect, told 
the jury that the erection of the sheds on the levee 
for public purposes under the ordinance and lease 
of the City, made these sheds standing on the 


public levee for the uses of commerce, and the right 
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of the city thereto, private property. so as to subject 
the sheds and reversionary right of the city to seiz- 
ure and sale for the debts of the city. 


4th. That the Court erred in charging the jury that it was 
lawful for the City to withdrawthe space of ground in contro- 
versy from public use, and make it private property, while it 
was a locus publicus when in fact the city has no such right 
nor is there any such sanction in the decisions of the Louis- 


iana Courts or in the legislation of the State. 


5th. The City has no title toa public place, but only the 
right of administration for the public use, of the ground in 
controversy, a portion of the public levee and it was error for 
the Court to charge the jury that the fee to the ground was in 
the City, although qualified by the charge that the use was in 


the public. 


6th. The Court erred in its construction of the lease exhi- 
bited by the portions ofthe charge, to wit: ‘That it gave the 
grantee or lessee the exclusive right and undisturbed permis- 
sion of the spaces and sheds,” although accompanied with the 
qualification, “for the purpose of storing sugar and molasses:” 
‘that there was no requirement or condition requiring tne les- 
see to receive up to the capacity of the sheds the sugar and 
molasses of any person offering or which prevents any dis- 
crimination—i. e , he may store the products of one and refuse 
those of another:” that the contract reserves a royalty as a 
rent; “that the permission thus granted is to continue twenty- 
five \ears;” * that the contract protected the city by the provision 
that the sheds should not be located nearer than one hundred 
and fifty feet from the present wooden work or wharves,” 
all these portions of charges presented the lease to the jury as 
a grant or absolute conveyance by which the City had granted 
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the levee for private purposes and thereby made the public 
levee of New Orleans private property, when in fact the City 
had merely leased for a term the sugar landing to secure the 
erection of sheds thereon in aid of the municipal purpose “to 
afford shelter to the sugar and molasses! received at this port,” 
all the stipulations in the lease with reference to the shelter 
charges to be paid on the sugar and molasses, the proportion 
thereof to accrue to the City, and other stipulations being inci- 
dental to the municipal purpose proposed by the ordinance 
and lease, these portions of the charge being erroneous and 
misleading in not exhibiting the real character of the lease and 
in presenting it to the jury as an alienation and conversion of 


tue public levee into private property. 


7th. The ‘ ourt erred in instructing that the execution of 
the contract, its acceptance by the lessee and possession under 
it by the lessee changed, the destination of the property was a 
withdrawal tiom public use. made it private property held by 
the city for its own use, not that of the public, and made its 
reversion liable to seizure on the part of the creditors of the City» 
when in fact the lease of the public levee to secure sheds for 
the public purposes to which the levee is devoted, constitutes 
no change in the destination of the levee.nor a withdrawal of 
it from pullic use, or Warrants in auy manner or in any degree 
the conclusions in that regard announced in the charge and 


which the jury followed to the prejudice of the plaintiffin error. 


8th. That the Court erred in charging the jury that the exe- 
cution of the eontract by the grantee or lessee, his entering intd 
possession at the time of its execution and since remaining in 
possession under the contract. changed the destination of prop- 
erty—f.e. the spaces of ground in controversy—was such a 
withdrawal of it from public use, as makes it property held by 
the City for its own use and pot of the public and makes 
the property liable to seizure for the debt of the City. 


a 
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The error being, that the ground on which the 
sheds were erected being locus publicus the sheds 
erected on the ground for the public purposes to 
which the ground was devoted, was impressed with 
the same character. The lease, acceptance and 
possession of the lessee did not change the destina- 
tion of the property or withdraw it from the public, 
or make it private property, or subject it to seizure 
as charged by the Court. 


9th. The Court erred in charging that in the decisions of 
the highest tribunal of the State and in the act of the legis- 


lature, there was a clear recognition of the authority of the 


City to withdraw from public use the batture it deems no 
longer requisite to be held for the public use. The error being 
that there is no such legislative act, and no recognition of such 
asserted authority of the City. 


ARGU MENT. 


The space of ground between the front row of 
houses of the City of New Orleans and the Missis- 
sippi River, was dedicated to public use as the 
quai or levee, at and before the cession of Louisiana 
to the United States. The batture or alluvion 
formed bv the river, has added to the space, but its 
character derived from the original dedication is 
preserved. 7th Peter’s Report pp. 717, 718, 735, 
736. The ground in controversy is within 
this space. The character of this ground 
between the front row of housesand the Mississippi 
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River has been the subject of judicial examination 
in this Court, as well as in the Courts of the State. 
The decisions both of thisCourt and of the State, 
have recognized and firmly established that the 
ground was locus publicus. Civil Code, articles 449, 
450, 454, 458. See De Armas vs. New Orleans, 
5th Louisiana Reports, pp. 132, 175. Municipalty 
vs. Hopkins, 13th Louisiana Reports, pp. 328, 331. 
The United States vs. New Orleans, 10th Peter’s 
Reports, p. 710, 717, 718. 

There is no question that the ground in contro- 
versy was a public place, and in public use as the 
levee or landing for the products brought to New 
Orleans by steamboats and other vessels. The bill 
of exceptions and the plans of the City from 1728 
show that the ground was locus publicus and the 
charge concedes that character to the ground down 
to 1869, At that date, the charge assumes that the 
ground was withdrawn from public use and became 
private property. This asserted withdrawal of the 
ground from the public, is the main issuein the case. 
See the bill of exceptions, Record pp. y charge 
pp- 

The Counsel for the City requested the Court to 
charge that the City without authority from the 
State, could not change the character a public place. 
This charge the Court refused, to which refusal ex- 
ception was taken. The Courton the contrary, 
charged that it was lawful for the City to 
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withdraw property from public use, the Court 
stating there was a clear recognition of the right of 
the Oity to withdraw the batture, in the jurispru- 
dence and legislative act of the State, and to this 
charge the City excepted. This refusal to charge 
and the charge as given, are assigned in the Ist, 
4th and 9th assignments of error and as involving 
the same question will be considered together. 


It is true, there is a statute of the statute of the 
State which authorizes the riparian proprietor to 
sue the corporation for the batture in front of his 
property, whenever the batture formed is more than 
necessary for the public use. Revised Statutes 
of Louisiana, S. 318. If the City of New 
Orleans were the riparian proprietor of the public 
levee of the old city proper, then if it had with- 
drawn from public use the ground on which the 
sugar sheds rest, it might be deemed that the with- 
drawal made the ground private property, as the 
City could not sue itself. The statute, however, has 
no application whatever, because the City is not the 
proprietor of any part of the levee or space 
on which, or the batture in front of it, the sugar 
sheds stand. The dedication of the whole of the space 
to the public use and the exclusion of the city from 
any title to any part of the space, is firmly establish- 
ed, as shown by the decision of this Court and of 
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the Supreme Court of the State, already cited, and 
especially by the emphatic language in 5th Louisi- 
ana, p. 174. 

Again, the present City charter (that of 1882 
contains a provision authorizing the City to lay off 
and sell in lots or squares, from time to time, so 
much of the batture as may not be requisite for the 
public use. Ifthe City in 1882 or since had seld 
the ground on which the sugar sheds are placed, 
the legislative act could probably have been invoked 
as the requisite authority from the sovereign. But 
this provision was inserted in the Oity charter for 
the first time in 1882, and has no application to this 
controversy for the obvious reasons that the statute 
was not in existence when the lease of the ground 
in controversy was made, and next because the city 
has sold no batture. See Oity Charter Acts of 
1882, p. 21, 8. 8. This provision of the City charter 
of 1882, is simply confirmatory of the instruction 
asked by the City and refused : that without legisla- 
tive authority the City could not make private 
property of the levee or batture dedicated to public 
use. 

The City of New Orleans is a political corpora- 
tion, the creature of the Legislature. It can exer- 


cise no power not conferred by its charter or the 
general law of the State. Of public things, that 
is the streets, the public squares, the levees and 
other public places dedicated to public use, the 
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Oity has only the right of administration to secure 
the public uses to which these loci publici are de- 
voted. Thus, the city charter in force, when these 
sugar sheds were erected conferred upon the City 
the power to regulate and make improvements to 
streets, public squares, wharves and other public 
property, and all other power with respect to such 
places was withheld. The absence of any power of 
alienation of the city over public places, has receiv- 
ed a striking illustration in the cases that have 
already arisen in regard to this very ground between 
the houses andthe river, The City undertook 
to sell some _ property within’ this space. 
Thereupon, a contest arose as to the title 
to the ground, and _ that contest provoked 
the decision of this Court already cited from 10th 
Peters and also decisions of the Supreme Court 
of the State. All the decisions recognized that 
the ground was locus publicus by reason of the 
dedication at and prior to the time of the cession. 
Pending the contest, the Legislature of Louisiana 
ratified the sales. It was held by the Supreme 
Oourt of Louisiana, that the destination of the 
ground as a public place was made by the sovereign 
power, and the right to change that destination 
whenever the public interest requires, is vested in 
the same power, hence, the Court held that the dis- 
position of the proceeds of the sales, by an act of 
the Legislature, was equivalent to an original au- 
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thority on the part of the State or sovereign to 


make the alienation. See 13th La. Reports, p. 332. 
This decision and a line of others with reference 
to the space involved in this controversy have firm- 
ly established that the sovereign—i. e., the State— 
alone can change the character of a public place, 
affirmed in the instruction asked by the City and re- 
fused by the Court, and that the City, 
without legislative authority, could not 
withdraw from public use and make 
private property the ground on which these sheds 
rest. See Civil Code of Louisiana, articles 449, 
450, 453, 454, 458, city charter of 1870, session 
acts, pp. 30, 35, S 12, paragraph No. 2; Shepherd 
vs. Third Municipality, 6th Robinson’s Louisiana 
Reports, p. 349; Carrollton Railroad _ vs. 
Winthorp, 5th. Louisiana Annual Reports, p. 36 ; 
De Armas vs. New Orleans, 5th Louisiana Re- 


ports, p. 132, et seg., and 9th Peters, p. 224; New — 


Orleans vs. Hopkins, 13th Louisiana Report, p. 
331; The United States vs. New Orleans, 10th 
Peters, pp. 662, 710, et seq.; Delabigarre vs, Muni- 
cipality No. 3, 3d Louisiana Aunual Reports, p. 
230; 8th Louisiana Annual, p. 149. 

It results, therefore, that the instruction asked 
by the Oity and refused by the Court that the City, 
without legislative authority could not make private 
property, the public levee, dedicated to public use, 
was entirely correct ; should have been given to the 
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jury; that the court erred in refusing the instruction, 
and in instructing on the contrary, that it was lawful 
for the City to withdraw the ground in controversy 
and that the legislative act and the jurisprudence 
of the State recognized the right of the City to 
withdraw batture, and it follows that the first. 
fourth and ninth assignments of error on this sub- 
ject must be maintained. 


The second assignment of error is to the refusal 
of the court to charge that the erection of the sheds 
for the purposes disclosed by the ordinanceand lease, 
did not change the character of the spaces of 
ground incontroversy as locus publicus and make 
said spaces liable to seizure and sale for debt. 


The eighth assignment relates to the charge of 
the Court that negatived the instruction asked, and 
affirmed that the sheds had become private prop- 


erty. 


The sixth assignment is, those portions of the 
charge which particularize the parts of the lease 
that in the view of the Court sustained the con- 
clusion announced to the jury, that the lease and its 
execution changed the levee from locus publicus to 
private property. 


The third assignment is, the refusal of the Court 
to charge that the reversionary right of the City to 
the sheds at the end of the lease, like the levee it- 
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self, on which the sheds were placed, was not sub- 
ject to seizure. 

The seventh assignment is, the instruction that 
the reversion could be seized. If the levee itself, 
on which the sheds were placed for the public pur- 
poses was locus pudblicus to shelter goods landed on 
the leve, it would seem to follow the sheds were 
also exempt. The charge subjected to seizure both 
the levee and sheds. Hence, the proposition that 
the erection of these sheds, under the ordinance 
aud lease, did not change the destination of the 
levee, or subject the levee or sheds to seizure, is 
the basis of the 2d. 3d, 6th, 7th and 8th assign 
ments, will be considered together. 


It is submitted the City could not withdraw the 
levee from public use. The proposition has been 
discussed in considering the first, fourth and ninth 


assigninents of error. But if the City had had the 
power, can it be maintained that the erection of 


these sheds on the levee under the suthority of the 
Common Council to subserve the public purposes 
disclosed by the ordinance and lcase, produced the 
remarkable consequence of making private prop- 
erty, the lecus publicus covered by the sheds. This 
result the charge given by the lower court affirms. 


That no such result was accomplished. is main- 
tained by the instruction asked and refused by the 
court. The lease and ordinance are before this court 
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attached to the bill. The levee of New Orleans is 
used to receive sugar, cotton, molasses and the pro- 
ducts brought to the city by the commerce of the 
port. It isa municipal function to afford facilitics 
so as to promote and invite this commerce. To 
put sheds on the levee to protect merchandise is 
specifically mentioned as a municipal function in 
the present city charter. Acts of 1882, p, 21, section 
S. This ordinance aud lease, are to be viewed in con- 
nection with this function of the municipal govern- 
ment. The title ofthe ordinance is an apt statement of 
the purpose and whole jurpose of the ordinance. The 
ordinance is entitled to provide for the shelter and 
protection of sugar and molasses received at the 
port of New Orleans. Is it possible that there 
lurks under this title an alienation of the public 
levee, so essential to the commerce of the city, and 
an actual conversiou of the levee into private prop- 
erty, as is affirmed by the Circuit Court in the 
charges it gave, and with equal emphasis by impli- 
cation in the charges refused? Suppose the Oity had 
put up these sheds at the expense of the municipal 
fisc, would any one maintain that the City thereby 
alienated the levee and made it private property? Is 
it sensibly different, that under the ordinance the 
contractors or lessees were to put up the sheds for 
public purposes, for the consideration of exacting for 
a fixed period charges upon the sugar and molasses 
sheltered by the sheds, the sheds themselves to re- 
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vert and belong to the city at the end of the lease. 
Conceding to the lessees the right to collect the 
charges for the term of the lease on the sugar and mo- 
lasses, was only the mode by which the city secured 
sheds needed for the commerce of the port. Is it to 
be said that the mere putting up of sheds to subserve 
public uses made private property of the locus pub- 
licus on which the sheds were placed? Or is it the 
charges that the City authorized the lessees 
to collect on products landed on the public levee 
and sheltered under the sheds, that it is main- 
tained have produced the effect of changing the 
character of the public levee of this City? The 
wharves that line our levee. like the sheds, are fa- 
cilities tocommerce. The wharves of our city are 
essentially public. All these wharves, as this court 
has had occasio. to know, are constructed by lessees 
who charge wharfage dues. 121 United States Re- 
ports, 444. If the pretension in this case succeeds, it 
will next be contended that the public wharves of 
the city and the public levee on which they 
partly rest are private property, to be seized and 
sold for debts of the City. Surely, neither these 
sheds or the whaves or the levees on which 
they have been constructed, or the charges the 


lessees demand, can furnish any basis to main- 
tain that the city of New Orleans has alienated the 
public levee, withdrawn it from the public and 
effected the transformation of loeus publicus into 
private property to be seized and sold for debt like 
any private estate. 
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The purpose of the shed ordinance was not to 
make any conveyance of title. Ifthe ordinance to 
provide for the sheltering of products on the public 
levee, was what the charge of the Circuit Court 
supposes, the community, it is perhaps allowable to 
say, were utterly unsuspicious and inattentive to 
so unusual an appropriation to private purposes of 
the public levee. No one wonld dream of any 
such purpose in perusing the ordinance or contract. 
It is reasonable to suppose that any member of the 
City Council who voted for that ordinance, with its 
commonplace title, would have been appalled by 
the announcement that he had voted to sell out or 
alienate the levee. There is no word or line in the 
ordinance or contract usually employed when a 
conveyance of title is intended The levee is public, 
and under the ordinance and contract the levee and 
sheds were to be used for the public purposes to 
which the levee was devoted. This was all the Council 
proposed. The sheds were to shelter the sugar and 
molasses landed on the levee, and to this end no 
conveyance of title to property was needed. 
Surely none was intended. It was the exclusive 
right and privilege of using ‘the spaces and sheds 
for the public purposes announced in the ordinance 
that was conferred upon the contractors or lessee 


who was to put up the sheds. There is no con- 


veyance of title to the property expressed or implied. 
The object in view, was utterly inconsistent with 
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any tranfer of title, for even the right of use con- 
ferred on the contractor was to cease and the sheds 
themselves to revert to the city when the lease 
ended. On any view of the purpose and language 
of the ordinance and lease, it must be deemed 
simply and utterly, incompatible with the intention, 
purpose and language employed, to hold up this 
ordinance and lease to put sheds on the public 
levee for public uses, and maintain that ordinance 
or lease, or both together withdrew the levee from 
the public or changed in any manner the destina- 
tion of the levee and made it private property, as 
as Was maintained by the Circuit Court, 

The fifth assignment of error was to the charge 
that the fee to the groundin controversy, was in the 
Oitv, while the use was in the city If the Oitv was 
vested with the fee, the right of absolute disposition 
of the property was in the City. The fee was not 
in the city. The error on this subject in the charge, 
was in itself, enough to control the verdict and 
secure the reversal of the judgment. 


The judgment in this case deprives the City ofa 
large portion of the public levee. The conelusiyn 
of the Cireuit Court, by which this result has been 
produced rests upon theeffect given by that Court to 
the ordinance and lease to put sheds on the levee 
for the accominodation of commerce. It is believed 
the interpretation placed by the Circuit Court 
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upon the shed ordinance and lease, cannot receive 
the sanction of this court. It is submitted with 
equal confidence that the propositions of law an- 
nounced in the charge of the Circuit Court, and set 
forth in the assignments of error cannot be sup- 
ported. 

The plaintiff in error respectfully submits the 
judgment should be reversed and rendered in favor 
of the City of New Orleans, or the case remanded 
for further proceedings, in accordance with the 
opinion of this court. 

Respectfully submitted, 


CARLETON HUNT, 
HENRY ©. MILLER, 
Of Counsel for the City of New Orleans. 


APPENDIX. 


MAYORALTY OF NEw ORLEANS, 
Crry Hay, August 15th, 1869. § 


No. 1628, N.S. 


ORDINANCE, (MADE PART OF .THE BILL OF EX- 
CEPTIONS,) | 


To provide for the shelter and protection of sugar 
and molasses received at the Port of New 
Orleans. 

Section 1. Be it ordained by the Common 
Council of the City of New Orleans, That Francis 
B. Fleitas shall have and enjoy for the period of 
twenty-five years, the exclusive right and privilege 
of using the public spaces on the levee in the Sec- 
ond District of this city, between Customhouse and 
St. Louis streets, commonly known as the Sugar 
Landing ; said spaces being designated on a plan 
of the City Surveyor, to be submitted to the Com- 
mittee on Streets and Landings, on or before the 
15th dav of September. in the vear 1869, for the 
purpose of erecting and constructing thereon ftire- 
proof sheds, for the reception and shelter of sugar 
and molasses, according to the plans and specifica- 
tions of the Citv Surveyor on the day aforesaid, 
which sheds, with such arrangements for the trans- 
action of business as may be convenient, are to be 
constructed on or before the first day of November, 
1871; unless the construction be interfered with or 
prevented by extraordinary accident or calamity, 


Sate Be AT ey 


a ae ee 


pe Sage a hee 


ae iels a Biase 25 


mn tlal ae 


9 
from which time said privilege is to commence to 
run; provided, that said Fleitas, immediately after 
the passage of this ordinance, shall have the right 
to enter upon and use the said spaces for the pur- 
pose of construction as aforesaid. 


Src. 2. Be it further ordained, ete., That the 
terms and conditions upon which said right and 
privilege are granted are the following : 


Ist. Said sheds are to be erected with such ac- 
commodations and conveniences for the transaction 
of business as may be necessary, by said Fleitas, at 
His own cost and free of expense to the City of New 
Orleans; and during the existence of said privilege 
he is to keep said sheds in good order and repair 
at his own expense. 


2nd. Said Fleitas is allowed to charge, during the 
term said privilege is to last. under the provisions 
of this ordinance, a sum not exceeding twenty-five 
cents on every hogshead of sugar, and fifteen cents 
on every barrel of molasses sheltered under said 
sheds; and no other charge is to be made unless 
the packages aforesaid, after being under cover, 
shall change bands; then he is allowed to charge 
each and every time such packages change hands 
while under cover, fifteen cents for each hogshead 
of sugar and five cents for each barrel of molasses, 
at the time of transfer; provided, that this last 
mentioned charge is to be paid by each transferree 
or purchaser, and shall not be made when the sugar 
or molasses transferred or sold shall be removed by 
such transferree or purchaser on the same day he 
acquired title; provided farther, that sugar and 


molasses in other packages than hogsheads and 
barrels shall be subject to the pro rata charges 

3rd_—s The said Fleitas shall pay to the City of 
New Orleans, as a consideration for said privilege, 
during the term aforesaid, ten per centum of the 
gross amount of charges realized for shelter on 
each hogshead of sugar and each barrel of molasses 
placed under said sheds; the said per cent. to be 
paid quarterly, on statements rendered under oath 
to the Treasurer of the City of New Orleans ; pro- 
vided, that said sheds, and the revenues or income 
derived therefrom, or said privilege, shall not be 
subject to any municipal taxation whatever. during 
the existence of said privilege 


4th. In addition to the above consideration, the 
said sheds, at the expiration of said term of twenty- 
five years, are to be appraised at their cash value in 
the manner following: One appraiser to be ap- 
pointed by the said Fleitas, or his representatives, 
successors or assigus, and the other by the City of 
New Orleans. In case of disagr' cement, the two 
thus selected shall call in a third disinterested per- 
son as umpire, and the appraisement thus made 
shall be conclusive and binding on all parties, and 
the City of New Orleans shall have the option to 
take said sheds at one-half of said appraised value, 
or of extending the privilege herein granted on the 
same terms as those specified, for the further period 
of fifteen years; except that at the expiration 
of said fifteen vears said sheds are to revert to the 
citv in full ownership, free of all cost. In case the 
City of New Orleans, within three months after 
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expiration of said twenty-five years, shall fail or re- 
fuse to appoint an appraiser, it shall be considered 
as having exercised the option to extend the privi- 
lege aforesaid efor fifteen years longer; and in case 
the said Fleitas, his representatives, successors or 
assigns shall, within one month after the city shall 
have appointed its appraiser, fail or refuse to ap- 
point au appraiser on his behalf, the City of New 
Orleans shall have the power of appointing two ad- 
ditional appraisers, whose appraisement shall be 
final; and said Fleitas shall receive one-half of the 
appraised value of said sheds from the city. On 
the presentation of the decision of the appraisers pro- 
vided for in this clause, and on payment of one-half 
of the said appraised value, the sheds and spaces on 
which they are erected, as aforesaid, shall be sur- 
rendered and transferred to the City of New Or- 
leans. 

Sec. 3. Be it further ordained, etc, That the 
City of New Orleans hereby guarantees to said 
Fleites, his representatives, successors or assigns, 
during the term of this privilege, and its extension, 
the following: 


Ist. Tne undisturbed possession of said public 
spaces and the sheds thereon erected. 

2nd. That the present landing for sugar and 
molasses shall remain where it now is, and as desig: 
nated on the plan afvresaid. 

3rd. That no other landing for sugar and mo- 
lasses shall be established or allowed for the city or 
port of New Orleans. 


4th. That no other privilege for the reception 


and shelter for sugar or molasses shall be granted 
by the city. 


Sec. 4. Be it further ordained, etc., That in 
case the sheds erected under the provisions of this 
ordinance should not be of sufficient capacity to 
meet the demands of increased production, or the 
requirements of commerce, the said Fleitas shall 
have the right to increase the number of sheds, 
said additional sheds to be erected on such spaces 
as the city may designate, and on such terms as 
may be agreed on; provided, that if said additional 
sheds are erected within ten vears from the Ist of 
November, 1871, the cost thereof is to be paid by 
said Fleitas, his representatives, successors or as- 
signs, and said additional sheds are to revert to the 
city at the expiration of twenty-five years from the 
date of construction, on the same terms in regard 
to appraisement, and the option to extend the privi- 
lege of using the same, as if the said additional 
sheds were originally constructed under this ordi- 
nance shall be considered applicable to them, in 
the same manner and to the same extent as they 
are herein applied to the original sheds. 


Sec. 5. Be it further ordained, etc., That said 
Fleitas shall give security in the sum of fifty thou- 
sand dollars, for the faithful performance of the 
stipulations herein contained. 


Sec. 6. Be it further ordained, ete, That the 
wharfinger shall have the right, at any time when 
the levee is encumbered, to enforce the now exist- 
ing regulations. 


“= 


a a ot 


4A em 


6 


Sec. 7. Be it further ordained, etc., That the 
sheds shall not be located nearer than one hundred 
and fifty feet to the present wooden work of 
wharves. | 

Sec. 8. Be it further ordained, etc., That if at 
any time the city shall desire to open or extend any 
street, that the privilege hereby granted shall not in 
any manner prevent said street from being opened 
or extended. 

Src. 9. Be it further ordained, etc., That all or- 
dinaneces and parts of ordinances inconsistent or 
conflicting with the provisions of this ordinonce be 
and the same are hereby repealed, and this ordi- 
nance shall take effect from and after the date of 
its promulgation, 


[Signed } G. PANDELY, 
President Board Assistant Aldermen. 
[Signed | LOUIS A. WILTZ, 


President Board of Aldermen. 


Approved August 14, 1569. 


‘JOHN RK. CONWAY, 
Mayor. 


(OFFICAL) 


MAYoORALTY OF NEW ORLEANS, 
Ciry HAuu, May 8, 1878, 


No. 4492, Adininistration Series. } 
AN ORDINANCE 


Amending No. 1528, New Series, entitled “An Or- 
dinance to provide for the shelter and protec- 
tion of sugar and molasses received at the port 


of New Orleans.” 


Whereas, It has been found advisable, by and 
with the consent of the New Orleans Sugar Shed 
Company, to change the tariff under which they 
have been carrying on business by modifying the 
saine as herein below effected, and fixing a perma- 
nent list of charges, to which all persons using said 
sheds are to conform ; therefore, 

SECTION 1. Be it ordained by the Mayor and 
Administrators of New Orleans, in council con- 
vened, That the second paragraph of Section 2 of 
Ordinance No. 1528, New Series, be amended and 
reenacted so as to read as follows: The New Or- 
leans Sugar Shed Company, as transferee and suc- 
cessor of Francis Bb. Fleitas, shall be allowed to 
charge, during the term the privilege granted by 
this ordinance shall last (under the provisions 
thereof), a sum not exceeding forty cents for every 
hogshead of sugar and fifteen cents for every barrel 
of molasses, sheltered or stored under said sheds, 
for each month or fraction of a month that it shal] 
be sheltered or stored ; and one charge, not exceed- 
ing ten cents for each hogshead and five cents for 
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each barrel for labor in receiving, assorting, storing 
and delivering the same, and no other charge shall 
be made for shelter, storage or labor, unless the 
packages aforesaid, after being under cover, shall 
change hands or owners, in which case the said 
charges for shelter or storage as aforesaid shall, as 
to the transferree or purchaser, be computed from 
the day of sale or transfer ; provided, that no charge 
whatever shall be made against the transferree or 
purchaser on the same day he acquired title; pro- 
vided further, that sugar or molasses, in other pack- 
ages than hogsheads or barrels, shall be subjected 
to pro rata charges for shelter, storage and labor, 


Sec. 2. Be it further ordained, etc., That the 
bonus of ten per cent , pursuant to paragraph third 
of section second, shall be paid on the gross receipts 
for shelter and storage in any manner obtained by 
said Company. 


Sec. 3. Be it further ordained, etc., That sugar 
and molasses landed at the places set apart for the 
sugar landing, and not left thereon in contraven 
tion of city ordinances, shall not be placed under 
the sugar sheds against the consent of the owners; 
but nothing herein contained shall be construed to 
affect paragraph 2 of Section 3 of said Ordinance 
No. 1528, New Series. 


Sec. 4. Be it further ordained, etc., That the 
Mayor of the City of New Orleans be and he is 
hereby authorized and directed to receive the assent 


_ of the said Sugar Shed Company to the above mod- 


ification of their charter or contract. 
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Sec. 5. Be it further ordained, etc., That all 
city laws and ordidances contrary to and in conflict 
herewith be and the same are hereby repealed, and 
that this ordinance shall go into effect from and 
after its passage. 

Adopted by the Council of the City of New Or- 
leans, May 7, 1878. 


CONTRACT AND SPECIFICATIONS. 


BE it KNOWN, That on this day, the eighteenth 
of the month of August, in the year of our Lord 
one thonsand eight hundred and sixty nine, and the 
ninety-fourth of the Independence of the United 
States. | 

Before me, William Joseph Castell, a Notary 
Public, in and for the Parish of Orleans, and offi- 
cial Notary for the city of New Orleans, duly com- 
missioned and qualified, and in presence of the 
witnesses hereinafter named and _ undersigned, 
personally appeared. 

The Hon. John R. Conway, Mayor of the city of 
New Orleans, herein acting in his said capacity, 
and 

Francis b. Fleitas, of the city of New Orleans, 

And the said Mayor, acting as aforesaid, declared 
by virtue of the authority in him vested by an 
Ordinance, No. 1028, N.S., passed by the Common 
Council of the city of New Orleans, entitled: “An 
Ordinance to provide for the shelter and protection 
of Sugar and Molasses received at the port of New 
Orleans, ‘he does, by these presents, graut, bargin 
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and confirm unto said Francis B. Fleitas, and con 
tract with him as follows: 

That said Francis B. Fleitas shall have and enjoy 
for the period of twenty-five years, the exclusive 
right and privilege of using the public paces on the 
levee, in the Second District of this citv, between 
Customhouse and St. Louis streets, commonly 
known as the Sugar Landing; said spaces being 
designated on a plan of the City Surveyor, to be 
by him submitted to the Committee on Streets and 
Landings, on or before the 15th day of September, 
in the vear 1869, for the purpose of erecting and 
constructing thereon, fire- proof sheds for the recep- 
tion and shelter of sugar and molasses, according 
to the plans and specifications of the City Surveyor, 
on the day aforesaid, which sheds. with such 
arrangements for the transaction of business as may 
be convenient. are to be constructed on or before 
the first day of November, 1871, unless the con- 
struction be interferred with or prevented by ex- 
troardinary accident or calamity, fromm which time 
said privilege and right is to commence to run; 
Provided, That said Fleitas, immediately after the 
passage of said ordinance, shall have the right to 
enter upon and use the said spaces for the purpose 
of construction aforesaid. 


That the terms and ecomditions on which said 
right and privilege are granted are as following: 

lst. Said sheds are to be erected with such ac- 
commodation and conveniences for the transaction 
of business as may be necessary by said Fleitas, at 
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at ef fh fois ) 
his own cost, and free of expense to the city of New 
Orleans, and, during the existence of said privilege: 
he is to keep said sheds in good order and. repair 
at his own expense. 

2d. Said Fleitas is allowed to charge, during 
tlhe term said privilege is to last, under the'pro- 
Visions of said ordinance, a sum not exeeeding 
twenty-five cents on every hogshead of sugar and 


fifteen cents on every barrel of molasses, sheltéred 


under said sheds, and no other charge for shelter is 
to be made unless the packages aforesaid, ‘after 
being under cover, shall change hands, then he -is 
allowed to charge each and every time such: pack- 
age changes hands, while under cover, fifteen cents 
for each hogsherd of sugar and five cents for each 
barrel of molasses at the time of transfer; provided, 


that this last mentioned charge is to be paid to 


each transferee or purchaser, and shall not be 


made, where the sugar or molasses transferred or 


sold shall be removed by such transferee or pur- 
chaser on the same day he acquired title; provided, 
further, that ‘he sugar and molasses in other paek- 
ages than hogsheads and barrels shall be subjeot to 


pro rata charges. That in case the sheds erected | 


under the provisions of said ordinance shall not be 
of sufficient copacity to meet the demands of in- 
creased production or the requirements of. com- 
merce, the said Fleitas shall have the right te in- 
crease the number of sheds, said additional sheds 


to be erected on such spaces as the city may desig-. 


rate, and on such terms as may be agreed on 3 spyo- 
vided, that if said additional sheds are .erected 


Within ten vears from the first of November. 1871, 
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tho cost thereof to be paid’ by said Fleitas, his:rep- 
resentatives, successors'‘or assigns, and said addi- 
tional sheds are to revert to the city at the expira- 
tion of twenty-five years from the date of construc- 
tion, on the same terms in regard to appraisement 
and the option to extend the privilege of using the 
same as if the said additional sheds were originally 
constructed under the said ordinance, and all the 
terms and stipulations of said ordinance shall be 
considered applicable to them {in the same wanner 
and to the same extent as they are herein applied 
to the original sheds. 

That said Fleitas shall give security in the sum 
of fifty thousand dollars for the faithfal perform- 
ance of the stipulations berein contained 


That the wharfingers shall have the right, at any 
time when the levee is encumbered, to enforce the 
now existing regulations. 


That the sheds shall not be located nearer than 
one hundred and fifty feet to the present wooden 
work or wharves. 


That if at any time the city should desire to open 
or extend any street, that the privilege hereby 
granted shall not in any manner prevent said 
street from being opened or extended. 

The said Fleitas, hereby binding himself, his 
heirs, executors or assigns, to execute the above and 
foregoing contract in accordance with the said Or- 
dinance No. 1528, N. S., and in accordance with 
the plans and specifications to be hereafter prepared 
by the City Survevor as aforesaid, binding himself 
in all respects to comply with all the stipulations 
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contained in said ordinance, a duly certified copy 
of which ordinance, which was approved on the 
14th of August, 1869, is and remains hereto annexed 
for all future reference, and is made part thereof. 


Signed by the Mayor for the City. 
J. B. FLELTAS. 
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UNITED STATES SUPREME COURT. 


No. 753. 


THE CITY OF NEW ORLEANS, PLAIN- 


TIFF IN ERROR, 
V8. 
THE LOUISIANA CONSTRUCTION COM- 


PANY, (LIMITED). 


Brief for the City of New Orleans. 


STATEMENT OF THE PLEADINGS AND FACTS. 


The City of New Orleans filed an opposition in 
the United States Circuit Court to set aside the 
seizure under execution issued in the suit of the 


Louisiana Construction Company vs. the City of 
New Orleans. The seizure was of certain spaces 
of ground forming part of the public levee, the 
Sugar sheds extending over them and the rever- 
sionary rights of the City in the sheds. The third 
opposition is the legal remedy prescribed by the 
laws of Louisiana to set aside and annull the 
seizure under execution of property not liable to 
seizure; the seizing creditor and the Marshal are 
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sheds were erected in 1869, and the sheds and spaces, 
have ever since been used as provided in the ordi- 
nances and lease. See plans of the City, 1728, 1812, 
and others brought up with the bills, but it suffices 
to state in these plans the spaces between the front 
row of houses and the river is depicted as the quat 
or levee. The prominent question being; whether 
by the erection of these sheds under the authority 
of the common Council, “to afford shelter to the 
sugar and molasses received at this port,” the levee 
of the City has been changed in its character from 
locus publicus to private property, so as to make it 
subject to seizure and sale for debt, it has been 
deemed proper to print the ordinances and lease in 
the appendix. See Lease and Ordinances, Record, 
pp. 39 to 47 printed also in appendix at the end of 
this brief. 

On the trial of the opposition, the bill of ex- 
ception recites, that the seizure and sale under 
execution of the ground, sheds and reversionary 
right of the City, being shown; the character of the 
ground as locus publicus dedicated to the public and 
in public use as the Sugar Landing at and long 
prior to the seizure and sale being also established; 
there being in evidence the ordinances and lease of ° 
the City of New Orleans of this Sugar Landing to 
J. B. Fleitas or assigns for twenty-five years, the 
ordinances and lease being passed ‘“‘to afford shelter 


5 


to the sugar and molasses received at the port of 
New Orleans,” and to this end the lease providing 
for the erection of the Sugar Sheds upon the leased 
ground or landing, the lessees to have the right to 


exact shelter charges on all sugar and molasses re- 
ceived under the sheds, the City to receive ten per 
cent. of these charges as a consideration for the 
lease, and the sheds to revert to the City at the end 
of the lease; it being proved also that the sheds 
were erected in 1869, and since have been used as 
provided in the ordinance and lease, and were in 
such use when seized and sold, and all other evi- 
dence being offered requisite to sustain the allega- 
tions in the opposition of the City and pertinent to 
the issues raised by the opposition, thereupen the 
Council for the City of New Orleans requested the 
Court to charge the jury upon the issues of law; and 
the Court was asked to instruct the jury to the effect 
stated in the three following distinct and separate 
propositions. 


That the character of locus publicus impressed upon ground 
within the City of New Orleans devoted to public use cannot 
be changed except by an act of the Legislature of the State 
authorizing said change, and hence that the City of New Or- 
leans, without such legislative authority, had no power to 
change the character of a locus publicus, and thereby make said 
locus publicus subject to seizure and sale on execution for the 
debts of the city. 
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That if the jury find from the evidence that the four squares 
or spaces of ground involved in this controversy, seized and sold 
to Isidore Newman by the United States Marshal, under the 
execution in the suit of the Louisiana Construction Company 
vs. the City of New Orleans, was locus publicus as a portion of 
the public levee of this City, dedicated to the common use of 
the inhabitants to serve the public purposes of a levee and land- 
ing place for the sugar and molasses brought to this port by 
steamboats and other vessels navigating the Mississippi river; 
and if the jury further find that in 1869 the City of New Orleans 
leased said spaces for the term of twenty five years under the 
ordinance of the City Council and the contract with the lessees 
that they should erect over said spaces sugar sheds for the 
accommodation and protection of the aforesaid sugar and 
molasses landed from said steamboats and other vessels, the 
lessees to have the right to collect dues upon the sugar and 
molasses deposited under said sheds for and in consideration of 
the accommodation and protection afforded by said sheds to said 
sugar and molasses, the city to be paid a percentage of said 
dues annually, and the sheds to revert and belong to said city 
at the end of said lease, as appears by said ordinances and con- 
tract made part of this bill; and if the jury find that said sheds 
were so constructed, and at and before the date of said adjudica- 
tion and ever since the year 1869, the said spaces of ground and 
sheds were used for said purposes and for no other purposes; 
then the jury are instructed that the erection of said sheds upon 
and the use of said spaces as provided by said contract and 
ordinances, did not change the character of said spaces as part 
of the public levee or locus publicus, and make said spaces and 
sheds over them liable to seizure and sale on execution for the 
debts of the city, and any such seizure and adjudication was 


illegal and passed no title to the purchaser. 
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That if the jury find from the evidence that the four squares 
or spaces of ground involved in this controversy, seized and ad- 
judicated to Isidore Newman by the United States Marshal, 
under the execution in the suit of the Louisiana Construction 
Company vs. the City of New Orleans, was locus publicus as a 
portion of the public levee of this city, dedicated to the common 
use of the inhabitants of the City, to serve the public purposes 
of a levee and landing place for the sugar and molasses bruught 
to this port by steamboats and other vessels navigating the 
Mississippi river; and if the jury further find that in 1869, the 
City of New Orleans leased said spaces for the term of twenty- 
five years, under ordinances of the City Council and the contract 
with the lessees that they should erect over said spaces sugar 
sheds for the accommodation and protection of the aforesaid 
sugar and molasses landed from said steamboats and other ves- 
sels, the lessee to have the right to collect charges «upon the 
sugar and molasses deposited under said sheds, for and in con- 
sideration of the accommodation and protection afforded by said 
sheds to said sugar and molasses, the city to be paid a percent- 
age of said dues annually, and the sheds to revert and belong to 
said city at the end of said leaxe, as appears by the said ordi- 


nances and contract, a copy of which is herewith filed and 
made part of this bill; and if the jury find that said sheds 


were so constructed, and at and before the date of said adjudi- 
cation, ever since the year 1869, the said spaces of ground and 
sheds were used for said purposes, and for no other purposes; 
then the jury are instructed that the aforesaid right of rever- 
sion of the said city to said sheds erected over said locus publicus 
was not liable to be seized and sold on execution for the debts 
of the city, and the seizure and adjudication of said reversion 
was illegal and passed no title to the purchaser. 


Each of these propositions separately asked to 
be given to the jury, were each refused by the 
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Court, and to each refusal, exception was ‘taken as 
Instead of charging these propo- 


sitions the Court charged as follows: 


stated in the bill. 


The jury are instructed as matters of law: 

“Ist. The spaces upon which the sugar sheds the rever- 
sion of the title to which has been seized under a writ of fiert 
facias in this case, was prior to August 14th, 1869, upon the 
undisputed facts established a locus publicus : 

“2nd. ‘That by the undisputed evidence it is established 
that said space was a portion of what is called the “ batture,” 
which is alluvial land between that portion of the City of New 
Orleans and the Mississippi River, and was a locus publicus at 
the time when Louisiana was acquired by the United States.” 

* There is no doubt of the correctness of the general propo- 
sition, that a public place is inalienable except by the sovereign, 
but a publie place which is a portion of the batture according to 
the well settled jurisprudence of this State, has a distinctive 
quality impressed upon it, and may be withdrawn from the use 
f the public by the City. 
public necessity when we consider that by the action of the vas 


This qualification is seen to be a 


tream which half encircles the City the levees may be so wid 
ned as that unless a portion of them were used for buildings, 
nd the inhabited City extended over them, the City itself would 
possibly be left at an inconvenient distance from the river. 
Accordingly we find, both in the decisions of the highest tribunal 
f the State, and in the act of the Legislature, a clear recognition 
f the authority of the City to withdraw from the public use 
ny portion of the batture which it may deem no longer neces- 
sary to be held for that purpose.” 

“Therefore the Court instructs you that it was lawful for 


the City of New Orleans to withdraw the said space from the 


public and to make it private property, while it was a locug 
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publicus. The fee was in the City and the use was in the pub 
ic, and the question of fact for you to decide is whether the City 
did not by the contract or lease of the date of August 14th, 1869, 
withdraw said space from the public use as being no longer neces- 
ary for the public.” 


“It is to be observed that the said contract gives to t 
rantee cr lessee the “ excusive right of using the public spaces’ 


nd gives to him “ undisturbed possession of said public sp 
nd the sheds thereon erected,” said sheds are to be for th 
urpose of storing sugar and molasses; there is no condition o 
equirement in said grant or lease which requires the said grant 
or lessee to receive up to the capacity of the sheds the sugar a 
molasses of any person offering or which prevents him from an 
legree of discrimination, é. ¢., he may store the products of on 
man and refuse those of another, although his store is not full. 


“The contract reserves a royalty as a rent.” 

“The possession thus granted is to continue for the peri 
of twenty-five years.” 

“The contract protected the public by the provision tha 


‘the sheds should not be located more than one hundred an 


fty feet to the present wooden work or wharves.’” 


“Tf you find this contract was executed by the City of Ne 
rleans and was accepted by the grantee or lessee and that h 
went into possession at the time of its execution and ever sin 
remained under it in possession, and there is no dispute abou 
hese facts, then the Court instructs you there has deen such 
hange in the destination of the property in question, such 
withdrawal of it from the public as makes it properly held b 
he City for its own use and not that of the pablic, and makes 
ts reversion liable to seizure on the part of a creditor of th 
‘ity of New Orleans and your verdict would be for the plainti 
in the writ and against the Intervenor and third opponent.” 


— Se 
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The Counsel for the City in excepting to the refusal 
to charge each of the propositions requested, ex- 
cepted also to that portion of the charge as given, 
enclosed in the side lines. 

The Court in signing the bill of exceptions, added 


the following: 


The Judge in allowing this bill of exceptions stated: 

The question at issue, as appears by the pleadings, was, 
whether the space occupied by the sugar sheds and the right to 
it, subject to the lease specified in the instructions given by the 
Court to the jury, were liable to seizure and sale under a writ of 


Jiert facias sued out by a judgment creditor of the City of New 


Orleans. 

The testimony given at the trial is correctly stated in this 
bill. 

The counsel for the Intervenor and third opponent asked 
the Court to give the instructions presented in the requests, as 
stated in the bill. The Court refused these instructions in the 
manner and form as requested except so far as embodied in 
those which were given as stated in the bill. 

A bill of exceptions were taken to those given, and to the 
two propositions contained in the instruction given as hereinafter 
stated. 

The questions presented by the exceptions are two: 

Ist. Has the City of New Orleans the power, lawfully, to 
withdraw any portion of the batture from public use, change its 
destination, and make it private property? 

2nd. If yes, did the City exercise this power and make the 
space in question private property, by the execution of the lease 
for twenty-five years and the grant of possession under it? 

Both these questions the Court, in its instructions, answered 
in the affirmative, and the bills of exception presents these two 
propositions so given as instructions to the jury. 

And since the matters herein stated do not appear by record 
this bill is allowed and signed. 


EDWARD C. BILLINGS, Judge. 


11 


The instructions asked by the counsel for the 
City, being refused, the case went to the jury upon 
the charge of the Court and the result was a verdict 
and judgment dismissing the opposition of the City 
and maintaining the seizure and sale of the prop- 
erty in controversy. See judgment, Record pp. 


Then followed the writ of error by the City of 
New Orleans. 


ASSIGNMENT OF ERRORS. 


Ist. The Court erred in refusing to instruct the 
jovy as requested by the counsel for the plaintiff in 


error, the City New Orleans. 

That the character of the locus publicus impressed upon 
ground within the City of New Orleans, devoted to public use 
cannot be changed except by an act of the Legislature ef the 
State authorizing said change, and hence that the City of New 
Orleans, without such legislative authority, had no power to 
change the character of locus publicus, and thereby make it sub- 
ject to seizure and sale on execution for the debts of the City. 


The error in this respect being that the instruc- 
tion requested and refused, affirmed a correct legal 
proposition pertinent to the issue before the jury, of 
the power of the City with respect to places dedi- 
cated to the public and in public use; and the 
r2fasal by implication erroneously instructed the 
jury that the City could of its own power and with- 
out legislative authority, i. ¢e, from the State, 
change locus publicus to private property, liable to 
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be seized and sold under execution for the debts of 
the City. 

2nd. The Court erred in refusing to instruct the 
jury as requested by the counsel for the plantiff in 
error, the City of New Orleans. 


That if they find from the evidence that the four squares 
or spaces of ground involved in this controversy, seized and sold 
to Isidore Newman by the United States Marshal, under the 
execution in the suit of the Louisiana Construction Company 
vs. the City of New Orleans, was /ocus publicus as a portion of 
the public levee of this City, dedicated to the common use of 
the inhabitants to serve the public purposes of a levee and land- 
ing place for the sugar and molasses brought to this port by 
steamboats and other vessels navigating the Mississippi river; 
and if the jury further find that in 1869 the City of New Orleans 
leased said spaces for the term of twenty five years under the 
ordinance of the City Council and the contract with the lessees 
that they should erect over said spaces sugar sheds for the 
accommodation and protection of the aforesaid sugar and 
molasses landed from said steamboats and other vessels, the 
lessees to have the right to collect charges upon the sugar and 
molasses deposited under said sheds for and in consideration of 
the accommodation and protection afforded by said sheds to said 
sugar and molasses, the city to be paid a percentage of said 
dues annually, and the sheds to revert and belong to said city 
at the end of said lease, as appears by said ordinances and con- 
tract made part of the bill; and if the jury find that said sheds 
were so constructed, and at and before the date of said adjudica- 
tion and ever since the year 1869, the said spaces of ground and 
sheds were used for said purposes and for no other purposes; 
then the jury are instructed that the erection of said sheds upon 


and the use of said spaces as provided by said contract and 
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ordinances, did not change the character of said spaces as part 
of the public levee or locus publicus, and make said spaces and 
sheds over them liable to seizure and sale on execution for the 
debts of the city, and any such seizure and adjudication was 
illegal and passed no title to the purchaser. 

The error in this respect being, that the instruc- 
tion requested and refused, stated a correct legal 
proposition pertinent to the issue in reference to 
the effect of the erection under the authority of the 

Yommon Council of sheds upon the levee or land- 
ing to afford necessary facilities for the commerce 
of the port, provided by the ordinances of the 

Youncil and lease; and the refusal to give the in- 
structions was equivalent to charging the jury, 
that the ordinance and lease of the sugar landing 
to secure sheds to shelter from the weather, pro- 
ducts landed on the levee, transformed the public 
levee dedicated to the public and in actual public 
use before and after the erection of the sheds,into 
private property and subjected the public levee to 
seizure and sale. 

3rd. That the Court erred in refusing to in- 
struct the jury. 


That if they find from the evidence that the four squares 
or spaces of ground involved in this controversy, seized and ad- 
judicated to Isidore Newman by the United States Marshal, 
under the execution in the suit of the Louisiana Construction 


Company vs. the City of New Orleans, was locus publicus as a 


en ark Al geal dentine iho 


preg ae 


Ca he nomen pen “ SS 


14 


portion of the public levee ef this city, dedicated to the common 
use of the inhabitants of the City, to serve the public purposes 
of a levee and landing place for the sugar and molasses brought 
to this port by steamboats and other vessels navigating the 
Mississippi river; and if the jury further find that in 1869, the 
City of New Orleans leased said spaces for the term of twenty- 
five years, under ordinances of the City Council and the contract 
with the lessees that they should erect over said spaces sugar 
sheds for the accommodation and protection of the aforesaid 
sugar and molasses landed from said steamboats and other ves- 
sels, the lessee to have the right to collect charges t.pon the 
sugar and molasses deposited under said sheds, for and in con- 
sideration of the accommodation and protection afforded by said 
sheds to said sugar and molasses, the city to be paid a percent- 
age of said dues annually, and the sheds to revert and belong to 
said city at the end of said lease, as appears by the said ordi- 
nances and contract, a copy of which is herewith filed and 
made part of this bill; and if the jury find that said sheds 
were so constructed, and at and before the date of said adjudi- 
cation, ever since the year 1869, the said spaces of ground and 
sheds were used for said purposes, and for no other purposes; 
then the jury are instructed that the aforesaid right of rever- 
sion of the said city to said sheds erected over said locus publicus 
was not liable to be seized and sold on execution for the debts 
of the city, and the seizure and adjudication of said right of 
reversion was illegal and passed no title to the purchaser. 


The error being that the instruction requested 
and refused, stated correctly the legal proposition 
before the jury in regard to the immunity from 


seizure of the reversionary right of the city, at the 
end of the jease, to the sheds erected by permission 
of the City upon the levee, and the refusal to in- 
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struct, in effect, told the jury that the erection of 
the sheds on the levee for public purposes under the 
ordinance and lease of the City, made these sheds 
standing on the public levee for the uses of com- 


merce, and the right of the city thereto, private 


property, so as to subject the sheds and reversionary 
right of the city to seizure and sale for the debts of 
the city. 

4th. That the Court erred in charging the jury that it was 
lawful for the City to withdraw the space of ground in contro- 
versy from public use, and make it private property, while it 
was a locus publicus, when in fact the city bas no such right, nor 
is there any such sanction in the decisions of the Louisiana 


courts or in the legislation of the State. 


5th. The City has no title to a public place, but only the 
right of administration for the public use, of the ground in con- 
troversy, a portion of the public levee, and it was error for the 
Court to charge the jury that the fee WW, Qra geggpe was in the 
City, although qualified by the charge tha: the use was in the 
public. 


6th. The Court erred in its construction of the lease ex- 
hibited by the portions of the charge, to-wit: “‘ That it gave the 
grantee or lessee the exclusive right and undisturbed permission 
of the spaces and sheds,” although accompanied with the qualifi- 
cation, “for the purpose of storing sugar and molasses;” “ that 
there was no requirement or condition requiring the Jessee to 
receive up to the capacity of the sheds the sugar and molasses 
of any person offering or which prevents any discrimination— 
¢. ¢., he may store the products of one and refuse those of 
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another;” *‘ that the contract reserves a royalty as arent;” “that 
the permission thus granted is to continue twenty-five yeurs;” 
“that the contract protected the City by the provision that the 
sheds should not be located nearer than one hundred and fifty 
feet from the present wooden work or wharves;” all these por- 
tions of charges presented the lease to the jury asa grant or 
absolute convevance by which the City had granted the levee 
for private purposes and thereby made the public levee of New 
Orleans private property, when in fact the City had merely 
leased foraterm the sugar landing to secure the erection of 
sheds thereon in aid of the municipal purpose “ to afford shelter 
to the sugar and molasses received at this port;” all the stipula- 
tions in the lease with reference to the shelter charges to be paid 
on the sugal and molasses, the proporlien thereof to accrue to 
he City, and other stipulations being incidental to the munici- 
gal purpose proposed by the ordinance and lease; these portions 
of the charge being erroneous and misleading in not exhibiting 
the real character of the lease and in presenting it to the jury as 
an alienation and conversion of the public levee into private 


propel 1 V. 


7th. The Court erred in instructing that the execution of 
the contract, its acceplance by the lessee and POSSESSION under 
it by the lessee changed, the destination of the property was a 
withdrawal from public use, made it private property beld by 
the City for its own use, not that of the public, and made its 
reversion \iable to seizure on the part of tbe creditors of the 
City, when in fact the lease of the public levee to secure sheds 
for the pubic purposes to which the levee is devoted, constitates 
no change in the destination of the levee, nor a withdrawal of it 
from puble use, Or Warrants in any manner or in any degree the 
conclusions in that regard announced in the charge and which 


the jury followed to the prejadice of the plaintiff in error. 
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8th. That the Court erred in charging the jury that the 
execution of the contract by the grantee or lessee, his entering 
into possession at the time of its execution and since remaining 
in possession under the contract, changed the destination of 
property—i. e., the spaces of ground in controversy—was such 3 
withdrawal cf it from public use, as makes it property held by 
the City for its own use and not of the public, and makes the 
property liable to seizure for the debts of the City, the error 
consisting in this that the ground on which the sheds were 
erected being locus publicus, the sheds erected thereon for pub- 
lic purposes impressed with the same character, it follows that 
the lease, the acceptance of it, and possession by the lessee, did 
not, as erroneously charged by the City, withdraw the ground 
from public use and make it private property. 


%h. The Court erred in charging that the decisions of the 
highest tribunal of the State and in the act of the Legislature, 
there was a clear recognition of the authority of the City to 
withdraw from public use the batture it deems no longer requi- 
site to be held for the public use. The error being that there is 
no such legislative act, and no recognition of such asserted 
authority of the City. 


ARGU MENT. 


The space of ground between the front row of 
houses of the City of New Orleans and the Missis- 
sippi River, was dedicated to public use as the 
quai or levee, at and before the cession of Louisiana 
to the United States. The batture or alluvion 
formed by the river. has added to the space, but its 
character derived from the original dedication is 
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preserved. 10th Peter’s Report pp. 662, 717, 718, 
735, 736. The ground in controversy is within 
this space. The characterof this ground between the 
front row of houses and the Mississippi River has 
been the subject of judicial examination in this 
Court, as well as in the Courts of the State. The 
decisions both of this Court and of the State, have 
recognized and firmly established that the ground 
was locus publicus. Civil Code, articles 449, 400, 
454, 408. See De Armas vs. New Orleans, 5th 
Louisiana Reports, pp. 132, 174,185; Municipalty vs. 
Hopkins, 13th Louisiana Reports, pp. 328, 351. 
The United States vs. New Orleans, 10th Peter's 
Reports, p. 710, 717, 718. 

There is no question that the ground in contro- 
versy was a public place, and in public use as the 
levee or landing for the products brought to New 
Orleans by steamboats and ether vessels. The bill 
of exceptions and the plans of the City from 17425 
show that the ground was locus publicus and the 
charge concedes that character to the ground down 
to 1869. At that date, the charge assumes that the 
ground was withdrawn from public use and became 
private property. This asserted withdrawal of the 
ground from the public, is the main issue in the case. 
Charge and xa the bill of exceptions, Record pp. 
26, 27, 25 to 3. 

The Counsel for the City requested the Court to 
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charge that the City without authority from the 
State, could not change the character a public place. 
This charge the Court refused, to which refusal ex- 
ception was taken. The Court on the contrary, 
charged that it was lawful for the City to with- 
draw property from public use, the Court stating 
there was a clear recognition of the right of the City 
to withdraw the batture, in the jurisprudence and 
legislative act of the State, and to this charge the 
City excepted. This refusal te charge and the 
charge as given, are assigned in the Ist, 4th and 9th 
assignments of error and as involving the same ques- 
tion will be considered together. 


It is true, there is a statute of the State which 
authorizes the riparian proprietor to sue the corpo- 
ration for the batture in front of his property, 
whenever the batture formed is more than neces- 
sary for the public use. Revised Statutes of Louis- 
iana, S. 318. If the City of New Orleans were 
the riparian proprietor of the public levee of the 
old City proper, then if it had been withdrawn from 
public use the ground on which the Sugar Sheds 
rests, it might be deemed that the withdrawal .nade 
the ground private property, as the City could not 
sue itself. The statute, however, has no application 
whatever, because the City is not the proprietor of 
any part of the levee or space on which, or the bat- 
ture in front of it, the sugar sheds stand. The de- 
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dication of the whole of the space to the public use 
and the exclusion of the City from any title to any 
part of the space, is firmly established, as shown by 
the decisions of this Court and of the Supreme 
Court of the State, already cited, and especially by 
the emphatic language in 5th Louisiana, p. 174. 
Again the present City charter (that of 1882 
contains a provision authorizing the City to lay off 
and sell in lots or squares, from time to time, so 
much of the batture as may not be requisite for the 
public use. If the City in 1SS2, or since had sold 
the ground on which the sugar sheds are placed, 
the legislative act could probably have been invoked 
as the requisite authority from the sovereign But 
the City has never sold the ground on which the 
sugar sheds stand. It would be confusing language 
to speak of the erection of sheds on the public levee 
to shelter produce landed from steamboats, as a 
sale of the ievee itself. This provision was inserted 
in the City Charter for the first time in 1882, and 
has no earthly application to this controversy 
for the obvious reasons that the statute was not in 
existence when the lease of the ground in contro- 
versy was made, and next because the city has sold 
no batture. See City Charter Acts of 1882, p. 21, 
S. 8. This provision of the City Charter of 1882, is 
simply confirmatory of the instruction asked by the 
City and refused; that without legislative authority 
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the City could not make private property of the 
levee or batture dedicated to public use. 

The City of New Orleans is a political corpor- 
ation, the creature of the Legislature. It can exer- 
cise no power not conferred by its charter or the 
general law of the State. Of public things, that 
is the streets, the public squares, the levees and 
other public places dedicated to public use, the 
City has only the right of administration to secure 
the public uses to which these logi publici are de- 
voted. Thus, the city charter in force, when these 
sugar sheds were erected conferred upon the City 
the power to regulate and make improvements to 
streets, public squares, wharves and other public 
property, and all other power with respect to such 
places was withheld. The absence of any power of 
alienation of the city over public places, has receiv- 
ed a striking illustration in the cases that have 
already arisen in regard to this verv ground between 
the houses and the river. The City undertook to 
sell some property within this space, Thereupon, 
a contest arose as to the title to the ground, and that 
contest provoked the decision of this Court already 
cited from 10th Peters and also decisions of the Su- 
preme Court of the State. All the decisions recog- 
nized that the ground was locus publicus by reason of 
the dedication at and prior to the time of the cession. 
Pending the contest. the Legislature of Louisiana 
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ratified the sales) It was held by the Supreme 
Court of Louisiana, that the destination of the 
ground as a public place was made by the sovereign 
power, andthe right to change this destination when- 
ever the public interest requires, is vested in the same 
power, hence, the Court held that the disposition of 
the proceeds of the sales, by an act of the Legis- 
lature, was equivalent to an original authority on 
the part of the State or sovereign to make the aliena- 
tion. See 13th La. Reports, p. 328. This decision 
and a line of others with reference to the space in- 
volved in this controversy have firmly established 
that the sovereign—i?. ¢., the State—alone can 
change the character of a public place, affirmed in 
the instruction asked by the City and refused by the 
Court, and that the City, without legislative author- 
ity, could not withdraw from public use and make 
private property the ground on which these sheds 
rest. See Civil Code of Louisiana of 1870, Articles 
449, 450, 402, 404, 500, 408; City Charter of 1870; 
Extra Session, Acts, pages 30,50; 8. 12, par. No. 
2; DeArmas vs. New Orleans, oth Louisiana Re- 
ports, page 52; New Orleans vs. Hopkins, 13th 
Louisiana Reports, page 628; Shepherd vs. Muni- 
pality No. 5, 6th Robinson’s Louisiana Reports, page 
349, DeLabigarre vs) Municipality No. 2, 3rd 
Louisiana Annual Reports, page 230; Parish vs. 
Municipality No. 2, Sth Louisiana Annual Reports, 
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page 149; United States vs. New Orleans, 10th 
Peters Reports, pages 662, 710 et seq. 

It results, therefore, that the instruction asked 
by the City and refused by the Court that the City, 
without legislative authority could not make private 
property, the public levee, dedicated to public use, 
was entirely correct; should have been given to the 
jury; that the court erred in refusing the instruction, 
and in instructing on the contrary, that it was lawful 
for the City to withdraw the ground in controversy 
and that the legislative act and the jurisprudence 
of the State recognized the right of the City to 
withdraw batture, and it follows that the first, fourth 
and ninth assignments of error on this subject must 
be maintained 

The second assignment of error is to the re. 
fusal of the Court to charge that the erection of the 
sheds for the purposes disclosed by the ordinance 
und lease, did not change the character of the 
spaces of ground in controversy as locus publicus, 
and make said spaces liable to seizure and sale for 
debt. 

The eighth assignment relates to the charge of 
the Court that negatived the instruction asked, and 
affirmed that the sheds had became private property. 

The sixth assignment is, those portions of the 
charge which particularize the parts of the lease 
that in the view of the Court sustained the conclu- 
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sion announced to the jury, that the lease and its 
execution changed the levee from /ocus publicus to 
private property. 

The third assignment is, the refusal of the 
Court to charge that the reversionary right of the 
City to sheds at the end of the lease, like the levee 
itself, on which the sheds were placed, was not sub- 
ject to seizure. 

The seventh assignment is, the instruction that 
the reversion could be seized. If the levee itself, 
on which the sheds were placed for the public pur- 
poses was locus publicus to shelter goods landed on 
the levee, it would seem to follow the sheds were 
also exempt. The charge subjected to seizure the 
levee, the sheds, and reversion. Hence, the pro- 
position that the erection of these sheds, under the 
ordinance and lease, did not change the destination 
of the levee, or subject the levee or sheds to seizure, 
is the basis of the 2d, 5d, 6th, 7th and Sth assign- 


ments, will be considered together. 


It is submitted the City could not withdraw 
the levee from public use. The proposition has 
been discussed in considering the first, fourth and 
ninth assignments of error. But if the City had 
had the power, can it be maintained that the ereec- 
tion of these sheds on the levee under the authority 


ofthe Common Council to subserve the public pur- 
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poses disclosed by the ordinance and lease, produced 
the remarkable consequence of making private prop- 
erty, the locus publicus covered by the sheds. This 
result the charge given by the lower court affirms. 
That no such result was accomplished, is main- 
tained by the instructions asked and refused by the 
court. The lease and ordinance are before this 
Court attached to the bill. The levee of New Or- 
leans is used to received sugar, cotton, molasses 
and the products brought to the city by the com- 
merce of the port. It is a municipal function to 
afford facilities so as to promote and invite this 
commerce. To put sheds on the levee to protect 
merchandise is specifically mentioned as a muni- 
cipal function in the present city charter, Actsof 1882, 
p. 21, section 8. This ordinance and lease, are to 
be viewed in connection with this function of the 
municipal government. The title of the ordinance 
is an apt statement of the purpose and whole pur- 
pose of the ordinance. The ordinance is entitled, 
to provide for the shelter and protection of sugar 
and molasses received at the port of New Orleans. 
Is it possible that there lurks under this title an 
alienation of the public levee, so ensential to the 
commerce of the city, and an actual conversion of 
the levee into private property, as is affirmed by 
the Circuit Court in the charges it gave, and with 
equal emphasis by implication in the charges re- 
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fused ? Suppose the city had put up these sheds 
at the expense of the municipal fise, would any one 
maintain that the City thereby alienated the levee 
and made it private property? Is it sensibly dif- 
ferent, that under the ordinance the contractors or 
lessees were to put up the sheds for public purposes, 
for the consideration of exacting for a fixed period 
charges upon the sugar and molasses sheltered by 
the sheds, the sheds themselves to revert and be- 
long tothe city at the end of the lease. Conceding 
to the lessees the right to collect the charges for 
the term of the lease on the sugar and molasses, 
was only the mode by which the city secured sheds 
needed for the commerce of the port. Is it to be 
said that the mere putting up of sheds to subserve 
public uscs made private property of the locus pub- 
licus on which the sheds were placed ? Or is it the 
charges that the City authorized the lessees to 
collect on products landed on the public levee 
and sheltered under the sheds, that it is main- 
tained have produced the effect of changing the 
character of the public levee of this City? The 
wharves that line our levee, like the sheds, are fa- 
cilities to commerce. The wharves of our City are 
essentially public. All these wharves, as this Court 


has had occasion to know, are constructed by 


lessees who charge wharfage dues. 121 Uni- 
ted States Reports, 444. If the pretension in this 
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case succeeds, it will next be contended that the 
public wharves of the city and the public levee on 
which they partly rest are private property, to be 
seized and sold for debts of the city. Surely, nei- 
ther these sheds or the wharves or the levees on, 
which they have been constructed, or the charges 
the lessees demand, can furnish any basis to main- 
tain that the city of New Orleans has alienated the 
public levee, withdrawn it from the public, and 
effected the transformation of locus publicus into 
private property to be seized and sold for debt like 
any private estate. 

The purpose of the shed ordinance manifestly, 
was not to make any conveyance of title. Ifthe 
ordinance to provide for the sheltering of products 
on the public levee, was what the charge of the 
Circuit Court supposes, the community, it is perhaps 
allowable to say, were utterly unsuspicious and 
inattentive to so unusual an appropriation to pri- 
vate purposes of the public levee. No one would 
dream of any such purpose in perusing the ordi- 
nance contract. Any member of the City Coun- 
cil who voted for that ordinance, with its common- 
place title, would have been utterly appalled by 
the announcement that he had voted to sell out or 
alienate the levee. There is no word or line in the 
ordinance or contract usually employed when a 
conveyance of title is intended. The levee is pub- 
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lic, and under the ordinance and contract the levee 
and sheds were to be used for the public purposes to 
which the levee was devoted. This was all the 
Council proposed. All that was accomplished. 
-The sheds were to shelter the sugar and molasses 
landed on the levee, and to this end no conveyance 
of title to property was needed. It was the exclusive 
right and privilege of using * the spaces and sheds 
for the public purposes announced in the ordinance 
that was conferred upon the contractors or lessee 
who was to put up the sheds. There is no con- 
veyance of title to the property expressed or implied. 
The object in view, was utterly inconsistent with 
any transfer of title. for even the right of use con- 
ferred on the contractor was to cease, and the sheds 
themselves to revert to the City when the lease 
ended. On any view of the purpose and language 
of the ordinance and lease, it must be deemed 
simply and utterly, incompatible with the intention, 
purpose and language employed, to hold up this 
ordinance and lease to put sheds on the public levee 
for public uses, and maintain that ordinance or 
lease, or both together withdrew the levee from the 
public or changed in any manner the destination of 
the levee and made it private property, as was 


maintained by the Cireuit Court. 
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The fifth assiznment of error was to the charge 
that the fee to the ground in controversy, was in the 
city, while the use was in the city. If the city was 
vested with the fee, the right of absolute disposi- 
tion of the property was in the city. The fee was 
not in the city. The error on this subject in the 
charge, was in itself, enough to control the verdict 
and secure the reversal of the judgment. 


The judgment in this case deprives the city 
of a large portion of the public levee. The con- 
clusion of the Circuit Court, by which this result 
has been produced rest upon the effect given by 
that Court to the ordinance and lease to put sheds 
on the levee for the accommodation of commerce. 
It is believed the interpretation placed by the Cir- 
cuit Court upon the shed ordinance and lease, can- 
never receive the sanction of this court. It is sub- 
mitted with equal confidence that the propositions 
of law announced in the charge of the Circuit 
Court, and set forth in the assignments of error 
cannot be supported. 


The plaintiff in error respectfully submits the 
judgment should be reversed and rendered in favor 
of the city of New Orleans, or the case remanded 
for further proceedings, in accordance with the 
opinion of this court. 

Respectfully snbmitted, 
S\ARLETON HUNT, 
HENRY C MILLER, 


Of Counsel for the City of New Orleans. 


APPENDIX. 


Ordinances and Lease, made part of Bill of 
Yrceptions. 


MAYORALTY OF NEW ORLEANS, 
City Hay, August 14, 1869. 


No. 1528, N. S. 

An ordinance to provide for the shelter and protec- 
tion of sugar and molasses received at the port of 
New Orleans. 

SECTION 1. Be it ordained by the common 
council of the city of New Orleans, That Francis 
B. Fleitas shall have and enjoy for the period of 
twenty-five vears the exclusive right and privilege 
of using the public spaces on the levee, in the sec- 
ond district of this city, between Customhouse and 
St. Louis streets, commonly known as the Sugar 
landing—said spaces being designated on a plan of 
the city surveyor, to be by him submitted to the 
committee on streets and landings on or before the 
15th day of September, in the vear 1869—for the 
purpose of erecting and constructing thereon fire- 
proof sheds for the reception and shelter of sugar 
and molasses, according to the plans and specitica- 
tions of the city surveyor on the day aforesaid, 
which sheds, with such arrangements for the trans- 
action of business as may be convenient, are to be 
constructed on or before the Ist day of November, 
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1871, unless the construction be interfered with or 
prevented by extraordinary accident or calamity, 
from which time said privilege and right is to com- 
mence to run; Provided. That said Fleitas, imme- 
diately after the passage of this ordinance, shall 
have the right to enter upon and use the said spaces 
for the purposes of construction as aforesaid. 

Sec. 2. Be it further ordained, That the terms 
and conditions on which said right and privilege 
are granted are the following: 

Ist. Said sheds are to be erected, with such 
accommodations and convenience for the transac- 
tion of business as may be necessary, by said Flei- 
tas, at his own cost and free cf expense to the city 
of New Orleans, and during the existence of said 
privilege he is to keep said sheds in good order and 
repair at his own expense. 

2d. Said Fleitas is allowed to charge, during 
the term said privilege is to last, under the provis- 
ion of this ordinance, a sum not exceeding twenty- 
five cents on every hogshead of sugar and fifteen 
cents on every barrel of molasses sheltered under 
said shed, and no other charge for shelter is to be 
made, unless the packages aforesaid, after being 
under cover, shall change hands ; then be is allowed 
to charge each and every time such package changes 
hands while under cover fifteen cents for each hogs- 
head of sugar and five cents for each barrel of 
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molasses at the time of transfer; Provided, That 
this last-mentioned charge is to be paid by each 
transferee or purchaser, and shall not be made when 
the sugar or molasses transferred or sold shall be 
removed by such transferee or purchaser on the 
same day he acquired title; Provided further, That 
sugar and molasses in other packages than hogs- 
heads and barrels shall be subject to pro rata 
charges. 

rd. That said Fleitas shall pay to the city of 
New Orleans, as a consideration for said privilege, 
during the term aforesaid, ten per centum of the 
gross amount of charges realized for shelter on each 
hogshead of sugar and each barrel of molasses 
placed under said sheds, the said per cent. to be 
paid quarterly, on statements rendered under oath, 
to the treasurer of the city of New Orleans; Pro- 
vided, That said sheds and the revenues or income 
derived therefrom or from said privilege shall not 
be subject to any municipal taxation whatever dur- 
ing the existence of said privilege. 

4th. 


the said sheds, at the expiration of said term of 


In addition to the above consideration, 


twenty-five vears, are to be appraised to their then 
cash value in the manner following: One appraiser 
to be appointed by the said Fleitas or his representa- 
tives, successors, or assigns, and the other by the 


city of New Orleans. In case of disagreement the 
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two thus selected shall call in a third disinterested 
person as umpire, and the appraisement thus made 
shall be conclusive and binding on all parties, and 


the city of New Orleans shall have the option to 


take said sheds at one-half of said appraised value 
or of extending the privileges herein granted, on 
the same terms as those herein specified, for the fur- 
ther period of fifteen years, except that at the ex- 
piration of said fifteen vears said sheds are to revert 
to the city in full ownership, free of all cost. In 
case the city of New Orleans, within three months 
after the expiration of said twenty-five vears, shall 
fail or refuse to appoint an appraiser, it shall be 
considered as having exercised the option to extend 
the privilege aforesaid for fifteen years longer; and 
in case the said Fleitas, his representatives, suc- 
cessors, or‘assigns, shall, within one month after, 
the city shall have the right of appointing two addi- 
tional appraisers, whose appraisement shall be final, 
and said Fleitas shall receive one-half of the ap- 
praised value of said sheds from the city. On the 
presentation of the decision of the appraisers pro- 
vided for in this clause and op the payment of the 
said one-half of the said appraised value the sheds 
and spaces on which they are erected, as aforesaid, 
shall be surrendered and transferred to the city of 
New Orleans. 

Sec. 3. Be it further ordained, That the city 
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of New Orleans hereby gnarantees to said Fleitas, 
his representatives, successors, or assigns, during 
the term of his privilege and its extension, the fol- 
lowing : 

Ist. The undisturbed possession of said public 
spaces and the sheds thereon erected. 

2d. That the present landing for sugar and 
molasses shall remain where it now is and as desig- 
nated on the plans aforesaid. 

3d. That no other landing for sugar and mo- 
lassess shall be established or allowed for the city or 
port of New Orleans. 

4th. That no other privilege for the reception 
and shelter tor sugar or molasses shail be allowed 
by the city. 

Sec. +. Be it further ordained, That in case 
the sheds erected under the provisions of this ordi- 
nance should not be of sufficient capacity to meet 
the demands of Increased production or the require- 
ments of commerce the said Fleitas shall have the 
right to increase the number of sheds, said addi- 
tional sheds to be erected on such spaces as the city 
nav designate and onsuch terms as may be agreed 
on: Provided, That if said additional sheds are 
erected within ten vears from the Ist November, 
INTL, the cost thereof is to be paid by the said Flei- 
tas, his representatives, successors, or assigns, and 


said additional sheds are to revert to the city at the 
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expiration of twenty-five vears from the date of con- 
struction on the same terms in regard to appraise- 
ment and the option to extend the privilege of using 
the same as if the said additional sheds were origin- 
ally constructed under this ordinance, and all the 
terms and stipulations of this ordinance shall be 
considered applicable to them in the same manner 
and to the same extent as they are herein applied 
to the original sheds. 

Sec 5. Be it further ordained, That said 
Fleitas shall give security in the sum of fifty thous- 
and dollars for the faithful performance of the 
stipulations herein contained. 

Sec. 6. Be it further ordained, That the 
whartinger shall have the right at any time when 
the leveee is encumbered to enforce the now exist- 
ing regulations. 

Sec. 7. Be it further ordained, That the sheds 
shall not be located nearer than one hundred and 
fifty feet to the present wooden work or wharves. 

Sec. 8. Be it further ordained, That if at any 
time the city should desire to open or extend any 
street that the privilege hereby granted shall not in 
any manner prevent said street from being opened 
or extended. 

Sec. 9. Be it further ordained, That all ordi- 
nances and parts of ordinances inconsistent or 
conflicting with the provisions of this ordinance be, 
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and the same are hereby, repealed, and this ordi- 
nance shall take effect from and after the date of 


its promulgation. 


(S’e’d) G PANDELLY, 
President Board of Asst Aldermen. 
(S’g’d) LEWIS A. WILTZ. 


President Board of Aldermen. 
Approved August 14, 1869, 
(S’o'd) JNO. R. CONWAY, Jayor. 
INO. W. OVERALL, 
Secretary, Mayoralty. 


MAYORALTY OF NEW ORLEANS, 
City Haus, May 8, 1878. 
No. 4492, admi. series. 

An ordivance amending ordinance No. 1528, new 
scries, entitled ** An ordinance to provide for the 
shelter and protection of sugar and molasses 
received at the port of New Orleans.” 

Whereas it has been found advisable, by and 
with the consent of the New Orleans Sugar Shed 
Company, to change the tariff under which they 
have been carrving on business by modifving the 
same as hereinbelow effected and fixing a perma- 
nent list of charges to which all persons using said 
sheds are to conform: Therefore— 

Section 1. Be it ordained by the mavor and 
administrators of New Orleans, in council convened, 
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That the second paragraph of section two of ordi- 
nance No. 1528, new series, be amended and re- 
enacted so as to read as follows: The New Orleans 
Sugar Shed Company, as transferee and successor 
of Francis B. Fleitas, shall be allowed to charge 
during the term the privilege granted by this ordi- 
nance shall last (under the provisions thereof) a 
sum not exceeding forty cents for every hogshead 
of sugar and fifteen cents for every barrel of molas- 
ses sheltered or stored under said sheds for each 
month or fraction of a month that it shall be shelt- 
ered or stored, and one charge not exceeding ten 
cents for each hogshead and five cents for each 
barrel for labor in receiving, assorting, storing, 
and delivering the same, and no other charge shall, 
be made for shelter, storage. or labor, unless the 
packages aforesaid, after being under cover, shall 
change hand of owners, in which case said charges 
for shelter or storage as aforesaid shall, as to the 
transferee or purchaser, be computed from the day 
of sale or transfer; Provided, That no charge what- 
ever shall be made against the transferee or pur- 
chaser when the sugar or molasses transferred or 
sold shall be removed by such transferee or pur- 
chaser on the same day he acquired title; Provid- 
ed further, That sugar or molasses in other pack- 
ages than hogsheads or barrels shall be subject to 
pro rata charges for shelter, storage and labor. 
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Sec. 2. Be it further ordained, ete., That the 
bonus of ten per cent, pursuant to paragraph 5d of 
said section second shall be paid on the gross re- 
ceipts for shelter or storage in any manner obtained 
by said company, 

Sec. 3. Be it further ordained, ete,, That 
sugar and molasses landed at the places set apart 
for the Sugar Landing and not left thereon in con- 
travention of city ordinances shall not be placed 
under the sugar sheds against the consent of the 
owners: but nothing contained herein shall be 
construed to affect paragraph two of section nine 
of said ordinance No. 1528, new series. 

Sec. 4 Be it further ordained, ete , That the 
mayor of the city of New Orleans be, and he is 
hereby, authorized and directed to receive the 
assent of the said sugar shed company to the above 
modification of their charter or contract. 

Sec. 5. Be it further ordained, ete., That all 
city laws and ordinances contrary to and in con- 
flict herewith be, and the same are hereby, re- 
pealed, and that this ordinance shall go into effect 
from and after its passage. 

Adopted by the council of the city of New 
Orleans, May 7, 1S7S. 

Yeas—Brown, Cavanac, Denis, Diamond, Ed- 
wards, MeCatfrev, Rengstorff. 


(S'e"d) ED. PILSBURY, Mayor. 
(S'o'd) THOS. G. RAPIER, Secretary. 
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Lease Marked F. 
Contract with the city. 
Srate OF Louisiana, City of New Orleans.. 

Be it known that on this day, the eighteenth of 
the month of August, in the vear of our Lord one — 
thousand eight hundred and sixty-nine, and the 
ninety-fourth of the Independence of the United 
States, before me William Joseph Castell, a notary 
public in and for the parish of Orleans and official 
notary for the city of New Orleans, duly comnmis- 
sioned and qualified, and in the presence of the 
witnesses hereinafter named and undersigned, per- 
sonally appeared the Hon. John R. Conway, mayor 
of the city of New Orleans, herein acting in his 
said capacity, and Francis B. Fleitas, of the city of 
New Orleans, and the said mayor, acting as afore- 
said, declared by virtue of the authority in him 
vested by an ordinance, No, 1528, N. S.. passed by 
the connnon council of the city of New Orleans, 
entitled “An ordinance to provide for the shelter 
and protection of sugar and molasses received at 
the port of New Orleans,” he does, by these presents, 
grant, bargain, and confirm unto said Francis B 
Fleitas and contract with him as follows: 

That said Francis B. Fleitas shall have and 
enjoy for the period of twenty-five years the ex- 
clusive right and privilege of using the public 
spaces on the levee, in the second district of this 
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city, between Customhouse and St. Louis streets, 
commonly known as the Sugar landing—said spaces 
being designated on a plan of the city surveyor, to 
be by him submitted to the connnittee on = streets 
and landings on or before the loth day of Septem- 
ber, in the year 1869—for the purpose of erecting 
and constructing thereon fire-proof sheds for the 
reception and shelter of sugar and molasses, accord- 
ing to the plans and specifications of the city sur 
vevor on the day aforesaid, which sheds, with such 
arrangements for the transaction of business as 
may be convenient, are to be constructed on or be- 
fore the first day of November, 1871, unless the 
construction be interfered with or prevented by ex- 
traordinary accident or calamity from which time 
said privilege and right is to commence to run; 
Provided, That said Fleitas, immediately after the 
passage of said ordinance, shall have the right to 
enter upon and use the said spaces for the purpose 
of construction aforesaid. 

That the terms and condition on which said 
right and privilege are granted are as following : 

Ist. Said sheds are to be erected, with such 
accommodation and conveniences for the transac- 
tion of business as may be necessary, by said Fleitas 


at his own cost and free of expense to the city of 


New Orleans, and during the existence of said 
privilege he is to keep said sheds in good order and 
repair at his own expense. 
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2d. Said Fleitas is allowed to charge, during 
the term said privilege is to last under the pro- 
visions of said ordinance, a sum not exceeding 
twenty-five cents on every hogshead of sugar, and 
fifteen cents on every barrel of molasses sheltered 
under said sheds, and no other charge for shelter is 
to be made unless the packages aforesaid, after be- 
ing under cover, shall change hands; then he is 
allowed to charge each and every time such pack- 
age changes hands while under cover fifteen cents 
for each hogshead of sugar and five cents for each 
barrel of molasses at the-time of transfer; Provid- 
ed, That this last mentioned charge is to be paid 
by each transferee or purchaser, and shall not be 
made where the sugar or molasses transferred or 
sold shall be removed by such transferee or pur- 
chaser on the same day he acquired title; Provided, 
further, That the sugar and molasses in other pack- 
ages than hogsheads and barrels shall be subject to 
pro rata charges. 

3d. The said Fleitas shall pay to the city of 
New Orleans, as a consideration for said privilege 
during the term aforesaid, ten per centum of the 
gross amount of charges realized for shelter on 
each hogshead of sugar and each barrel of molasses 
placed under said sheds, the said per cent. to be 
paid quarterly on statements rendered under oath 
to the treasurer of the city of New Orleans; Pro- 
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vided, That said sheds and the revenues or come 
derived therefrom or from said privilege shall not 
be subject to any municipal taxation whatever dur- 
ing the existence of said privilege. 

4th. In addition to the above consideration, 
the said sheds, at the expiration of said term of 
twenty-five years, are to be appraised at their then 
cash value in the manner following: One appraiser 
to be appointed by the said Fleitas or his represen- 
tatives, successors, or assigns, and the other by the 
city of New Orleans. — In case of disagreement be- 
tween the two thus elected—shall call in a third 
uninterested person as umpire, and the appraise- 
ment thus made shall be conclusive and binding on 
all parties, and the city of New Orleans shall have 
the option to take said sheds at one-half of said ap- 
praised value or of extending the privilege herein 
granted for the further period of fifteen years on 
the same terms as those herein specified, except 
that at the expiration of said fifteen years said 
sheds are to revert to the city in full ownership, 
free of all cost. In case the city of New Orleans, 
within three months after the expiration of said 
twenty-five vears, shall fail or refuse to appoint an 
appraiser, it shall be considered as having exer- 
cised the option to extend the privilege aforesaid 
for fifteen vears longer, and in case the said Fleitas 
his representatives, successors, or assigns, shall, 
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within one month after the city shall have ap- 
pointed its appraiser, fail or refuse to appoint an 
appraiser on his behalf, the city of New Orleans 
shall have the right of appointing two additional 
appraisers, whose appraisement shall be final, and 
said Fleitas shall receive one-half of the appraised 
value of said sheds from the city. On the presen- 
tation of the decision of the appraisers provided 
for in this clause and on the payment of the one- 
half of the said appraised value the sheds and 
spaces on which they are erected as aforesaid shall 
be surrendered and transferred to the city of New 
Orleans. 

That the city of New Orleans hereby guaran- 
tees to said Fleitas, his representatives, successors, 
or assigns, during the term of this privilege and its 
extension the following : 

Ist. The undisturbed possession of said public 
spaces and the sheds thereon erected. 

2d. That the present landing for sugar and 
molasses shall remain where it now is and as desig- 
nated on the plan aforesaid. 

3d. That no other landing tor sugar or molas- 
ses shall be established or allowed for the city or 
port of New Orleans. 

4th. That no other privilege for the reception 
and shelter of sugar or molasses shall be granted 
by the city. 
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That in case the sheds erected under the pro- 
visions of said ordinances shall not be of sufficient 
‘“apacity to meet the demands of increased produc- 
tion or the requirements of commerce the said 
Fleitas shall have the right to increase the num- 
ber of sheds, said additional sheds to be erected on 
such spaces as the city may designate and on such 
terms as may be agreed on; Provided, That if said 
additional sheds are erected within ten years from 
the first of November, 1871, the cost thereof to be 
paid by said Fleitas, his representatives, successors, 
or assigns, and said additional sheds are to revert 
to the city at the expiration of twenty-five vears 
from the date of construction on the same terms in 
regard to appraisement and the option to extend 
the privilege of using the same as if the said ad- 
ditional sheds were originally constructed under the 
said ordinance, and all the terms and stipulations 
of said ordinance shall be considered applicable to 
them in the same manner and to the same extent 
as they are herein applied to the original sheds. 

That said Fleitas shall give securitv in the 
sum of fifty thousand dollars for the faithful per- 
formance of the stipulations herein contained. 

That the wharfingers shall have the right, at 
any time when the levee is encumbered, to enforce 
the now existing regulations. 


That the sheds shall not be located nearer 
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than one hundred and fifty feet to the present 
wooden work or wharves. 

That if at any time the city should desire to 
open or extend any street that the privilege hereby 
granted shall not in any manner prevent said street 
from being opened or extended. 

The said Fleitas, hereby binding himself, his 
heirs, executors, or assigns, to execute the above 
and foregoing contract in accordance with the said 
ordinance No, 1528, N. S., and in accordance with 
the plans and specifications to be hereafter prepared 
by the city surveyor as aforesaid, binding himself 
iu all respects to comply with all the stipulations 
contained in said ordinance, a duly certified copy 
of which ordinance, which was approved on the 
14th of August, 1S69, is and remains hereto an- 
nexed for all future reference and is made part 
hereof. 

And now personally came and appeared Sam- 
uel Jamison, James J. Warren, Francis H. Hatch, 
and Samuel E. Moore, all of the city of New Or- 
leans, who, having read what is above written, 
declare that they hereby guarantee to the city of 
New Orleans the faithful performance of the fore- 
going contract by the said Francis B. Fleitas, and 
bind themselves, their heirs, executors, or assigns, 
in: solido, in favor of the said city of New Orleans, 
in the sum of fifty thousand dollars, in lawful 
money of the United States of America, payable on 
demand to the city of New Orleans. 
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Now, the condition of the above-written bond 
or obligation is such that if the said Francis B. 
Fleitas shall well, truly, and faithfully perform and 
execute the present contract in accordance with the 
said ordinance, ete., as aforesaid, then the above 
written bond and obligation to be null and void, 
but otherwise to be and remain in full foree and 
virtue. The said S. Jamison, J. J. Warren, F. H. 
Hatch, and Sanv’l EK. Moore hereby waive the bene- 
fit of division and discussion granted by law. to 
sureties. 
United States internal revenue stamps amount- 
ing to one dollar and fifteen cents are affixed hereto, 
duly cancelled at the execution thereof. 
Thus done and passed in my office, at the city 
of New Orleans aforesaid, the day, month, and 
vear first above written, in presence of Lawrence 
McCormick and Michael L. Luther, competent 
Witnesses, domiciliated in’ this city, who hereunto 
sign their names with said parties and me, said 
notary, after the reading of these presents, 
(Signed ) JOHN R. CONWAY, JJayor. 
re. Bo FLETTAS, 
SAM L FE. MOORE, 
rH. HATCH, 
J. J. WARREN, 
SAM L JAMISON, 
W. J. CASTELL, 
Notary Public. 


SUPREME COURT OF THE UNITED STATES. 
No. 1104. 


OcroBER TERM, 1888. 


CITY OF NEW ORLEANS, PLAINTIFF IN ERROR 


HOT RUS 


LOUISIANA CONSTRUCTION COMPANY [LiM!TED], Er. AL. 


Now comes the Louisiana Construction Company [limited], 
defendant in error, in the above entitled cause, through its under- 
signed attorney, and moves the court to dismiss the writ of error 
sued out in this cause; and in case said motion is refused, then the 
defendant in error moves to affirm the judgment of the Circuit 
Court. 

The ground of the motion to dismiss is as follows: This court 
has no jurisdiction to hear and determine this cause, for the rea- 
son that being a proceeding in equity, it has been improperly 
brought here by writ of error and not by appeal. 

The following are the grounds for the motion to affirm : 

This writ of error is manifestly sued out for delay. 

The only two questions presented by the bills of exception of 
plaintiff in error were correctly answered in the instructions 
given by the court @ qua in the affirmative. These questions 
being : 

(1.) Has the city of New Orleans the power lawfully to 
withdraw any portion of the batture from public use, change its 
destination and make it private property ? 
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(2.) If yea, did the city exercise this power and make the 
space in question private property by the execution of the lease 
for twenty-five years and the grant of possession under it ? 

The first of the aforesaid questions of law had been de- 
cided by this court, the Supreme Court of Louisiana and the 
Circuit Court of the United States for that Circuit, in accordance 
with the instructions complained of. 

Board of Liquidation vs. Louisville & Nashville R. R. 109 
U.S. 221. 

New Orleans vs. Morris, 3 Woods, 115. 

Hart vs. City of New Orleans, 12 Fed. Rep. 292. 

Packwood vs. Walden, 7 N. 8. 91. 

Mayor, et al. vs. Hopkins, 13 La. 326. 

De Armas vs. New Orleans, 5 La. 132. 

Handlin vs. Railroad Companies, Manning’s Unreported 
Cases, p. 173. 

The second question is answered by the terms of the ordi- 
nance leasing the property in controversy, and by the general 
prohibition of the civil law that public property cannot be leased 
to a private corporation for private gain. 

Pothier Contrat de Louage, Part 1, Chap. 11, No. 15. 
Duranton, Vol. 17, No. 20. 

This motion will be submitted to the court under the rule on 

that subject. 


E. HOWARD McCALEB, 
Attorney for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 
No. 1104. 


CITY OF NEW ORLEANS, PLAINTIFF IN ERROR, 
rerTaus 


THE LOUISIANA CONSTRUCTION COMPANY (LmM|MIrED), 
Er AL. 


Brief for Defendant in Error, on Motion to Dismiss or Affirm. 


STATEMENT OF CASE. 


The Louisiana Construction Company [limited], obtained a 
judgment in the Cireuit Court against the city of New Orleans, 
for the sum of fifty thousand dollars ; issued its writ of fieri facias ; 
caused the marshal to seize and advertise for sale all the right, 
title and interest of the city of New Orleans in and to four certain 
squares of ground, on which are erected the sugar shed ware- 
houses, her right to receive the rents, and her right of reversion in 
the buildings. Thereupon, the city of New Orleans filed her peti- 
tion of intervention and third opposition, averring that the 
squares were ‘‘locus publicus, and the grounds and sheds were, 
‘‘ when seized, and long prior thereto, and are now, exclusively 
‘** devoted to public use, that is, to purposes of commerce,’’ and, 
as such, are not seizable or alienable as against the city and pub- 
lic. The dedication of the property to public use is amplified by 
other averments unnecessary to recite here. The prayer is for a 
‘‘ writ of injunction,’’ directed to the plaintiff and marshal, pro- 
hibiting them ‘from seizing and selling said grounds occupied by 
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‘*the sugar sheds, and said sheds and said rights of the city to 
‘** said sheds, or arising out of the ordinances of the city and its 
‘** contract with the New Orleans Sugar Shed Company ; that said 
‘injunction be made perpetual, and said plaintiff and marshal 
‘** be forever enjoined and prohibited from setting up any claim 
‘‘or pretension based on said seizure; that said seizure be set 
‘aside and annulled, decreed unlawful; that said grounds and 
‘** sheds be recognized and decreed to be /ocus publicus, incapable 
‘‘ of seizure and sale; that the rightof the city to hold and ad- 
‘* minister the same for public uses be recognized and decreed ; 
‘** that the seizure of said rights of the city be annulled and de- 
** creed unlawful; that the said marshal be condemned to deliver 
‘* and restore tothe city said grounds and sheds unlawfully seized,”’ 
ete. On this petition, the court directed that an order of prohi- 
bition be allowed and issued, on intervenor and third opponent 
giving bond in the sum of #16,000. The bond was not furnished, 
the marshal proceeded with the seizure, advertisement and sale, 
at which the property was adjudicated te Isidore Newman for 
$50,000. The city then filed an amended and supplemental third 
opposition, making the purchaser a party, and prayed for the 
nullity of the sale; *‘that the ground be decreed to be locus publi- 
‘* eus, and that the right of the city to hold and administer the 
‘* same for public uses be recognized, and said ground, sheds, and 
‘* rights aforesaid, be decreed incapable of seizure and sale.” 
The marshal answered, disclaiming any personal liability, he 
having acted solely under instructions of plaintiff in execution. 
The New Orleans Construction Company filed the following ex- 
ceptions and answer to the intervention and third opposition of 
the city : 


‘That opponent, the city of New Orleans, is estopped by her 
‘* conduct from asserting or contending that the property described 
‘‘ and referred to in said opposition, is part of the landing and 
‘* levee necessary for loading and unloading steamboats and other 
‘* vessels, or for commerce: because, by Act No. 90, approved 
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‘* March 30th, 1843, antitled ‘An act to define the powers of the 
‘* ‘corporation of the city of New Orleans,’ and which act is still 
‘*in foree, the General Assembly of the State of Louisiana de- 
‘** clared it was ‘incompetent for the city of New Orleans to enact, 
‘* ‘enforce or execute any law, ordinance or regulation, whereby 
‘* ‘any tax, duty, impost or charge, of any nature whatsoever, 
‘* «shall be imposed upon goods, produce, wares and merchandise, 
‘* ‘of whatsoever kind or nature, landed in, or shipped from, the 
‘* *the corporate limits of said city.’ That, notwithstanding said 
‘* statute, and the prohibitions therein contained, said opponent 
‘did, by ordinances dated August, 1869, No. 1528, N. 8., and 
‘* May, 1878, No. 4492, A. S., authorize the Sugar Shed Company 
‘*to charge certain sums in said ordinances for the shelter and 
‘* storage of sugar and molasses, which charge could not be im- 
‘* posed for the use of said property, if the same were, as is falsely 
** averred, a part of the public landing. And, moreover, by Ar- 
** ticle 3, of ordinance 7079, A. S., enacted May, 1881, and section 
** 3, of ordinance 1386, enacted August, 1885, designating the 
** location of the wharves and levees, specially provided: ‘That 
‘**the levee shall comprise the levees already existing in the 
‘+ ‘Second District, from Customhouse street to St. Louis street, 
‘* ‘the street in front of thesugarsheds.’ That havingso located and 
** designated the wharves and levees, and the boundaries thereof, 
‘by said ordinance, ‘said city is estopped from asserting that the 
‘* location and boundaries are different and greater than those enu- 
‘* merated and fixed in said ordinances, and cannot now extend 
‘* the same,so as to include the property and squares on which said 
‘** sugar sheds are situated; all which matters and things this de- 
‘* fendant doth aver to be true, and pleads said ordinances as an 
‘* estoppel in bar to the said original and supplemental petitions 
‘of intervention and third opposition herein filed.” 

And for answer, the Louisiana Construction Company [limited], 
avers and says: *‘That it denies, generally, all and singular the 
‘allegations in said petition of intervention and third oppo- 
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‘* sition contained. That, true it is, this defendant caused the 
** clerk of this court to issue the writ of fieri facias upon the judg- 
‘* ment rendered in this suit, after vainly endeavoring to other- 
‘* wise obtain satisfaction of said judgment, and ordered and di- 
‘** rected R. B. Pleasants, United States marshal, to seize, advertise 
‘* and sell, according to law, the property described in opponent’s 
‘** petition, to pay and satisfy said judgment, interest and costs. 
‘* That at said sale said property was adjudicated by said marshal 
‘* to Isidore Newman, he being the highest and last bidder, for the 
‘* price and sum of fifty thousand dollars. That all of said prop- 
‘* erty seized, advertised for sale, and adjudicated to said Isidore 


‘* Newman by said marshal, under said writ of fieri facias in this © 


‘*suit, was liable and subject to seizure and sale to pay the judg- 
‘* ment debt due and owing unto this appearer by the city of New 
‘* Orleans as afo1 said. 


‘*The said tive squares of ground and the right, title and in- 
‘* terest of the city of New Orleans of every kind and nature, the 
‘* sheds, structures, buildings, and improvements on said squares, 
‘* the option of the city to take said sheds and structures, the op- 
‘‘ tion of extending the use of said sheds and structures, and all 
‘* of the right, title and interest of the city of New Orleans, arising 
‘* under the contract with one F. B. Fleitas and the New Orleans 
‘* Sugar Shed Company, is in no way or manner publie property, 
‘* in its character or nature, and has never been so treated or con- 
‘* sidered either by the State of Louisiana or by the city of New 
‘* Orleans in its acts and dealings regarding said property. That 
‘‘ said five squares of ground, on which said sugar sheds are sit- 


‘* uated, between Canal and Peters street, and the river, is allu-— 


‘** vion or batture, which, within the last one hundred and twenty- 
‘* five years, has been formed in front of the original city of New 
‘Orleans, and this alluvion has projected so far as to make the 
‘* batture much broader than was needed for the purposes of com- 
‘** merce, and that as said alluvion increased, the city of New Or- 
‘* leans from time to time divided said batture into squares and 
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‘* sold it to individuals or corporations for their private use, ben- 
‘* efit and enjoyment. In this manner the property adjacent to 
‘*and in the vicinity of said sugar sheds, and which formerly 
‘* formed a part of the levee and public landing, is no longer used 
‘* for said purposes of commerce as a levee or landing. That the 
‘* New Orleans Sugar Shed Company, under its contract with the 
‘** city of New Orleans, has the exclusive possession and control of 
‘‘said squares of ground. That under the present charter (Act 
‘* No. 20, of 1882, Sec. 14), the city of New Orleans is authorized 


‘**to lay off and sell in lots or squares, so much of the batture 


‘* from time to time as may not be required for public purposes,’ 
‘and the same authority existed and was exercised by the city of 
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‘* New Orleans under her previous charters. That said five 
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‘squares of ground on which said sugar shed warehouses are 
‘* situated, constitute no part of the public landing upon the levee 
‘of the city of New Orleans. That on the contrary the sugar 
‘* shed situated on the square nearest the levee, or landing, is dis- 
‘*tant from the outer edge of the steamboat wharf, two hundred 
‘‘and eighty feet, four inches and four lines, measured from the 
‘* corner of said sugar shed, on Customhouse street, and one hun- 
‘* dred and twenty-eight feet and eight inches and four lines, meas- 
‘** ured along the prolongation of Bienville street to the outer edge 
‘of the steamboat wharf, fartherest. from the river, and the re- 
‘* mainder of said squares are at a much greater distance from the 
‘‘ wharf or landing upon which vessels discharge their cargoes. 
‘* There is a street intervening between the sugar sheds nearest 
‘* the wharf and the wharf itself, or public landing, and the city 
‘‘of New Orleans in locating her wharves and levees had fixed 
‘the same as bounded by ‘the street in front of the sugar 
** sheds.’ 


‘* That all the sugar and molasses received in the city of New 


‘ Orleans by railway is landed and deposited at other places than 
‘* at the wharf in front of said sugar sheds, and a large quantity of 
‘* sugar and molasses landed on the levee in front of said sugar 
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‘* sheds by steamboats and other water-craft is rapidly removed 
** therefrom by wagons, drays and other vehicles to other ware- 
‘** houses than those erected by said New Orleans Sugar Shed 
** Company on the squares described in opponent's petition. By 
‘* ordinance of the city of New Orleans, no produce, ete., is al- 
** lowed to remain on the wharves or landings for a longer period 
‘than forty-eight hours after being landed or discharged from 
‘* any vessel or water-craft. 


‘+ That the warehouses or sugar sheds erected on said squares 
‘* by said Sugar Shed Company are used exclusively for the profit 
‘‘and gain of said company, and are not dedicated for publie 
‘** purposes to a greater extent than any other warehouses in the 
‘city of New Orleans. That sugar and molasses factors and 
‘‘ other receivers of sugar and molasses at this port, have often 
‘* complained and remonstrated with the officers and government 
‘‘ of the city of New Orleans against the charges and exactions 
‘* of the New Orleans Sugar Shed Company and the monopoly or 
‘exclusive privilege attempted to be exercised by said Sugar 
‘* Shed Company, and of the discrimination made in favor of said 
‘* company by the city of New Orleans, but all to no purpose. 


‘That the city of New Orleans receives no benefit and de- 
‘** rives no gain whatever from the contract made with the Sugar 
‘Shed Company. That as regards the ten per cent. gross receipts 
‘‘ agreed to be paid by the Sugar Shed Company for the portion 
‘* of the year of 1887, which was also seized by garnishment pro- 
** cess in this suit, the same does not constitute a part of the pub- 
** lic revenues of the city not liable to seizure, but on the contrary, 
‘are seizable. The Sugar Shed Company has long since ceased 
** to pay, and the city of New Orleans does not now exact the ten 
** per cent. bonus stipulated in the contract, and the same fs no 
‘longer put upon the budget of revenues of said city. And, 
‘** finally, this defendant denies that any of the squares seized at 


** its instance aforesaid, are /oci publici or hors de commerce, or in 


1. 


t 


7 


‘‘any way exempt from and not subject to seizure and sale. On 
‘‘ the contrary, it avers and charges and, so the fact is, that all of 
‘said pruperty is and was liable and subject to seizure and sale 
‘‘ to pay the judgment aforesaid, held and owned by this appearer 
‘‘ against the city of New Orleans. That none of said property 
‘‘ forms a part of the wharves or landings, nor is it in any way 
‘* necessary, for purposes of commerce, or in any manner dedi- 
‘* cated to public use. Wherefore this appearer prays that the 
‘* petition of intervention and third opposition herein filed be 
‘‘ dismissed and apponent’s demand rejected with costs, and for 
‘** general relief.” 


Upon these issues the parties went to trial, and after hearing 
the evidence the jury returned a verdict against intervenor and 
opponent, judgment was entered up in aecordance therewith, 
from which the city of New Orleans sued out this writ of error. 


ARGUMENT ON MOTION TO DISMISS. 


This suit being a proceeding in equity was improperly brought 
here by writ of error instead of by appeal. ‘‘ Under the judiciary 
‘‘act causes in equity cannot be removed by writ of error from 
‘* the Circuit Court for re-examination in the Supreme Court.” 

The San Pedro, 2 Wheaton, 132. 

**In the Circuit Court of the United States for Louisiana, 
‘* where a party seeks relief which is mainly appropriate to chan- 
‘* cery jurisdiction, chancery practice must be followed. A _ writ 
‘‘of error is not the appropriate mode of bringing up, for re- 
‘* view, a decree in chancery.”’ 


McCollum vs. Eager, 2 How. 61. 


‘*The distinction between writs of error and appeals cannot 
‘‘ be overthrown by an agreement of counsel in the court below.”’ 
Minor vs. Tillotson, 2 How. 329. 
Surgett vs. Lapice, 8 How. 48. 


In Walker vs. Dreville (12 Wall. 440), this Court held that 
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notwithstanding the peculiarities of the Civil Code of Louisiana, 
the distinction between law and equity must be preserved; that 
the pleadings in the Circuit Court of that State, both at law and 
equity, being by petition and answer, the Court must look at the 
essential nature of the proceeding, to determine whether it be- 
longs to the one or to the other; and that a suit in equity, by 
whatever name it may be called, when brought here by writ of 
error, must be dismissed. 


This cause is essentially one of equitable jurisdiction. From 
the averments contained in the petition and supplemental petition 
of ‘plaintiff in error, filed in the lower court, and especially the 
prayer for relief, it clearly appears that this suit involves three 
elements which are exclusively cognizable in a court of equity, 
viz.: trust, injunction and prevention of cloud upon title to real 
estate. 


Trust. The property in question is claimed by the city as 
public—locus publicus. Revised Civil Code of Louisiana, Articles 
454 and 45s. 


The city asserts title, not in herself, but in the public, for 
whom she claims to be administrator or trustee. 


‘The municipal corporation is administrator for the public.’ 
Municipality No. 1 vs. Municipality No. 2, 12 La. 49. 
Pulley vs. Municipality No. 2, 18 La. 278. 


** It is recognized by many decisions that the city of New Or- 
‘leans has, by law, the administration of the batture.”’ 
Remy vs. Municipality No. 2, 15 A. 657. 
‘*It belongs to the local authority to enforce the trust and 
** prevent what they shall deem a violation of it by the city au- 
‘* thorities.”’ : 
New Orleans vs. The United States, 10 Pet. 737. 


A court of Chancery, as contradistinguished from a court 
of law, is the proper jurisdiction to protect trust property. 
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‘* A city may, by a suit in equity, restrain its execution cred- 
‘* tors from selling property held by it in trust.”’ 
New Orleans vs. Morris, 105 U.S. 600. 


*% Injunction. The Circuit Court sitting as a Court of Equity 
can restrain by injunction the seizure, by the marshal, ander fieri 
facias on a judgment at law, of property not subject to levy and 
sale. 

Gue vs. Tide Water Canal Co., 24 How. 257. 


The Cireuit Court can restrain, by injunction, the sale of a 
homestead exempt from execution under a _fieri facias issued upon 
a judgment obtained at law. 

Fink vs. O'Neil, 106 U. 8. 272. 


| In Louisiana the writ has been frequently applied to protect 

| the exempt property of the judgment debtor from execution. 
Police Jury vs. Michel, 4 A. S4. 

Police Jury vs. Foulhouze, 30 A. 64, 

Prather vs. Bobo, Sheriff, 15 A. 524. 


It has often been sanctioned as the proper remedy to prevent 


the sale of the homestead of defendant in execution. 
Doughty vs. Sheriff, 27 A. 356. 
Hargrove vs. Flournoy, 26 A. 646. 
Robert vs. Coco, 25 A. 200. 
White vs. Givens, 29 A. 571. 
Tisné vs. Tanihill, Sheriff, 28 A. 793. 


Cloud upon Title. The ground upon which Courts of Equity 
intertere for the protection of homesteads or other exempt prop- 
erty from sale on exceution is to prevent a cloud upon the title. 
Therefore a Court of Equity will frequently enjoin the sale of 
property exempt from seizure and execution. 
€ ¢ 438 and 439 Freeman on Executions. ; 
© 681 Thompson on Homesteads and Exemptions. 
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The plaintiff in error will probably rely upon the decision of 
this court in Van Norden vs. Morton, 99 U. S. 378, to sustain the 
writ of error in this suit, but the rulings in that case are not ap- 
plicable to this, because Ist : That was an injunction sued out by a 
third person not originally a party to the cause claiming ownership 
of the property seized, and not the defendant in execution. Louis- 
iana Code of Practice, Arts. 395 ef seq.; 2d: The property seized 
and claimed in that case was personal, not real, and consequently 
it was not, and could not be affected, by any cloud upon the title; 
3d: Nor was the dredge-boat seized, in that case, burdened. with 


any trust in favor of third persons as is averred in this. 


ON THE MOTION TO AFFIRM. 


The following charge of the Judge a quo to the jury is com- 
plained of by defendants in error : 

The jury are instructed as matters of law. 

ist. ** The spaces upon which the sugar sheds, the reversion 
** of the title to which has been seized, under a writ of fieri facias, 
‘in this case, was prior to August 14th, 1869, upon the undis- 


** puted facts established a locus publicus,”’ 


2d. ** That by the undisputed evidence it is established that 
‘*said space was a portion of what is called the ** batture,”’ 
** which is the alluvial land between that portion of the city of 
** New Orleans and the Mississippi river and was a locus publicus 
‘at the time when Louisiana was acquired by the United 
** States. 

** There is no doubt of the correctness of the general proposi- 
‘* tion, that a public place is inalienable except by the sovereign, 
** but a publie place which is a portion of the batture, according to 
** the well settled jurisprudence of this State has a distinctive qual- 
‘ity impressed upon it, and may be withdrawn from the use of the 
** public by the city. This qualification is seen to be a public 
** necessity when we consider that by the action of the vast stream 
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which half encireles the city, the levees may be so widened as 
that unless a portion of them were used for buildings, and the 
inhabited city extended over them, the city itself would possibly 
be left at an inconvenient distance from the river. Accordingly, 
we find, both in the decisions of the highest tribunal in the State, 


‘in the act of the legislature, a clear recognition of the authority 


‘of the city to withdraw from the public use any portion of the 
‘+ batture which it deems no longer necessary to be held for that 


‘* purpose. 


** Therefore, the court instructs you that it was lawfu! for the 


‘* city of New Orleans to withdraw the said space from the pub- 


‘** lie and to make it private property, while it was a locus publicus. 
‘** The fee was in the city and the use was in the public, and the 
** question of fact for you to decide is, whether the city did not 


‘ by the contract or lease of the date of August 14th, 1869, with- 


‘draw said space from the public use as being no longer neces- 


‘sary for the public. 


‘It is to be observed that the said contract gives to the 


grantee or lessee ‘the exclusive right of using the public spaces,’ 


‘and gives to him * undisturbed possession of said public spaces and 


* ‘and the sheds thereon erected,’ said sheds are to be for the pur- 


‘ pose of storing sugar and molasses ; there is no condition or re- 


** quirement in said grant or lease which requires the said grantee 


‘* or lessee to receive up to the capacity of the sheds, the sugar and 


** molasses of any person offering, or which prevents him from 


- 
* 


any degree of discrimination i. ¢., he may store the products of 
one man and refuse those of another, although his store is not 


** full. 


**The contract reserves a royalty as arent. The possession 


‘* thus granted is to continue for the period of twenty-five years. 


+. 


es 


‘**The contract protected the public by the provision that ‘ the 
‘ sheds should not be located more than one hundred and fifty feet to 


‘the present wooden work or wharves. 
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‘‘Tf you find this contract was executed by the city of New Or- 
‘‘ leans, and was accepted by the grantee or lessee, and that he 
‘* went into possession at the time of its execution, and ever since 
‘‘ remained under it in possession, and there is no dispute about 
‘* these facts, then the court instructs you there has been such a 
‘‘ change in the destination of the property in question, such a 
‘* withdrawal of it from the public, as makes it property held by 
‘* the city for its own use, and not that of the public, and makes 
‘* its reversion liable to seizure on the part of a creditor of the city 
‘*¢ of New Orleans, and your verdict would be for the plaintiff in 
‘* the writ and against the intervenor and third opponent.’’ 


The judge, in allowing this bill of exceptions, states: ‘* The 
‘** question at issue, as appears by the pleadings, was, whether the 
‘* space occupied by the sugar sheds, and the right to it, subject 
‘* to the lease specified in the instructions given by the court to 
‘*the jury, were liable to seizure and sale under a writ of fieri 
** facias, sued out by a judgment creditor of the city of New Or- 


** leans, 


‘The testimony given at the trial is correctly stated in this 
** bill. 


‘* The counsel for the intervenor and third opponent asked the 
‘* court to givethe instructions presented in the request, as stated 
‘‘in the bill. The court refused these instructions, in the manner 
‘* and form as requested, except so far as embodied in those which 
‘*‘ were given, as stated in the bill. 


‘*A bill of exceptions was taken to those given, and to the 
‘* two propositions contained in the instructions given, as herein- 
** after stated. 


‘The questions presented by the exceptions, are two: 

Ist. ‘* Has the city of New Orleans the power, lawfully, to 
‘* withdraw any portion of the batture from public use, change 
‘* ita destination, and make it private property ?”’ 
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2d. ‘If yes, did the city exercise this power and make the 
‘‘ space in question private property, by the execution of the 
‘* lease for twenty-five years and the grant of possession under it?”’ 

Both these questions the Court in its instructions, answered 
‘* in the affirmative, and the bills of exception present those two 
‘* affirmative propositions so given as instructions to the jury. 

‘* And since the matters herein stated do not appear by rec- 
‘‘ ord, this bill is allowed and signed.” 


The instructions given in the foregoing charge, objected to by 
plaintiff in error, are correct and proper upon the facts set forth 
in the bills of exception. 


In Packwood vs. Walden, 7 N. S. 81, the Supreme Court of 
Louisiana reduced the issues to ‘‘ two questions of law: Ist. By 
‘* the formation of the batture, did the place which it occupied 
‘* cease to be a part of the port of New Orleans? 2d. If so, after 
‘* the change did it still continue to be public property, unaliena- 
‘* ble and unalterable in its destination by any power, except that of 
‘‘ the State or of the United States? (Ib. pp. 84 and 85.) * * * 
‘+ And here it may be said, without impropriety, that the state- 
‘* ment itself of the first proposition seems to involve an absurd- 
‘‘ ity. Land, according to any definition, can never be consid- 
‘‘ered as making part of a port. A bank, quay or wharf is a 
‘* necessary appendage to it, and according to the jurisprudence 
‘of this State is always public, and destined to the use of all, as 
‘* well as the port itself. But this public use cannot legally be 
‘‘ extended farther than the bank or wharf, which is always dis- 
‘* tinct from alluvion fully formed and subjected by law to the 
‘‘ ownership of private individuals or public bodies * * * 
‘‘Tt is clear, from these definitions, that the place now occupied 
‘‘ by the alluvion * * although formerly a part of the port of 
‘¢ New Orleans, has long since ceased to be such. It is nearer to 
‘‘ the port than other squares of the city situated further from the 
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‘river, but makes no more a part of it than they do. (Ib. 
pp. 88 and 89). ** * ok * * 


**The second question is one of greater difficulty. Doubts may 


** be fairly entertained whether the change of the limits of the port 
‘* affected by alluvion and accretion, did not leave the land thus 
** raised public property in the most extensive sense of the terms, 
‘** subject to have it destination altered only by the supreme legis- 
‘* lative power of the State, or that of the United States. In or- 
‘der to arrive at a correct decision relative to these doubts, we 
‘*are compelled to examine the doctrine of alluvion, so far as it 
‘* affects the rights of cities. * * * * 


* According to this examination of the cause, it is readily seen 
“that if the city did really acquire the alluvion in question the 
‘* Mayor and Common Council had the power to lay it out into 
‘ squares and lots, to order streets to be made, ete., and to sell 
‘* the land, as they continue to do in relation to the commons in 


‘* the rear of the city. 


** Having power to sell they could lawfully transact and com- 


° 
° 


promise with other claimants of the same property ; which has 
‘been done as above stated, and by which a new bank or levee 
‘* has been made on the river, forming the quay or wharf of the 
‘* port, the use of which is public and common to all. The second 
‘* question must, therefore, be decided against the pretentions of 
‘* plaintiff on the batture as public property, and such as is hors 


‘+ de commerce,’ (pp. 90, 91 and 92). 


In De Armas vs. New Orleans, (5 La. 132), the Court say, ‘* so 


‘* much of a quay as is necessary for loading or unloading vessels 
‘is public, and not susceptible of private ownership, but the rest 
ee 


may be private property.” ° 
In Mayor, et al. vs. Hopkins, (15 La. 526), it was held that 
“ The State can authorize the city to sell public property such as 


+a quai.’’ The questions at issue were carefully considered « by 


the Circujt Court is the cases of Morris vs. New Orleans, (3 Woods, 


f 
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115), and Hart vs. New Orleans, (12 Fed. Rep. 292.) Inthe latter 
case the identical squares of ground on which the sugar sheds are 


a” erected and the city’s reversionary rights were held liable to 
a % seizure. 

‘) In the Board of Liquidation vs. L. & N. R. R. Co., (109 U. 8. 
ey 221), this court sustained a compromise between the city authorities 
4° of New Orleand and a railroad company respecting a disputed grant 

f 


¢ of a user of a part of the city property known as the bdbatture, as 
& . ie 
¢ authorized by the laws of Louisiana. 


Even if the city required authorization from the State to 
change the destination of her batture property from public to 
, private, which under the decisions above referred to we conceive 
she did not, ample authority for such mutation can be found in 
the Act No. 333, approved April 30th, 1853, entitled ** An aet to 
‘‘enable riparian proprietors in incorporated towns and cities to 
‘+ recover batture which is not necessary for public uses;’’ Rev. 
Stats. of La., 1870, Sec. 318; also in the Charter of the city of 
New Orleans, (Act No, 20, of 1882, Section 7, [14] p. 21), author- 
izing the City Council **to lay off and sell in lots or squares, so 
‘** much of the batture, from time to time, as may not be required 
** for public ptirposes.”’ 


By leasing this property to the Sugar Shed Company it 
ceased to be public and became private in its character; for 
public things are not susceptible of being leased. Pothier says 
(Contrat de Louage, Part 1, Chap. 11, No. 15): ** Les choses qui 


‘*sont pudblici juris, Cest-a-dire qui sont destinées aux usages 
‘* publics, comme les places publiques, les rues, les grands che- 
‘* mins, ne sont pas plus susceptibles du contrat de louage que du 
‘* contrat de vente.”’ 


Duranton (Tome 17, No. 20), announces the same doctrine : 
‘*Suivant article 1713, on peut louer toutes sortes de biens, meu- 
‘* bles ou immeubles, pourvu, bien entendu, que les choses soient . 
‘‘ dans le commerce ; car ce qui ne pourrait étre vendu comme 
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** wWetant point dans le commerce, telle qwune Eglise consacrée 
‘* au culte, un chemin public subsistant encore comme tel, ne sau- 
‘* rait non plus étre la matiére d’ un louage.”’ : 
The provisions of the ordinance leasing this property to 
Fleitas, or his assigns, are totally incompatible with the preten- 
sion that it is dedicated and used for public purposes. The first 
section gives to the lessee the exclusive right and privilege of 
using these public squares for the period of twenty-five years, for 
the purpose of constructing thereon fire proof sheds for the recep- 


tion and shelter of sugar and molasses. 


The second section provides for the erection of said sheds, 
with such accommodations for the transaction of business by the 
lessee at his own cost, and to keep them in good order and repair. 


1. Fixes the charges for storage. 

2. Requires payment of ten per cent. of gross amount of 
charges realized to the city, and exempts the sheds and revenues 
derived therefrom from municipal taxation. 

4. Provides for appraisement of the sheds at the termination 
of the lease, and the option of the city to take them at one-half of 
their value, or of extending the privilege for fifteen years longer. 


Section 3 guarantees to the lessee, or his assigns: 

1. Theundisturbed possession of the spaces and sheds erected 
thereon. 
2. That the sugar landing should remain in the same place. 
3. That noother should be established; and, 
4. That no other privilege for the reception and shelter of 


sugar and molasses should be granted by the city. 


Section 4 provides for the erection of additional sheds. Sec. 
tion 5 requires bond and security of fifty thousand dollars from the 
lessees. Section 6 makes it the duty of the wharfinger to enforce 


existing regulations when the levee is encumbered. Section 7 
enacts: **That the sheds shall not be located nearer than one hun- 


~~ 
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“ dred and Jifty feet to the present woodwork or wharves.”’ Section 
8 reserves to the city the. right of wens streets; and Section 9 
contains the usual repealing clause. 


The amendatory ordinance of May 8th, 1878, fixes the rate of 
charges for storage, and contains other provisions unnecessary to 
mention. The exclusive possession and occupancy of these pub- 
lic spaces by the lessee, is entirely irreconcilable with the idea of 
public things ‘‘ which are for the common use of the city, as streets 
‘* and public squares.’”’ (Rev. C. C. Art. 454), and *‘which belong 
‘* in common to the inhabitants of cities,’’ i. e., ‘*common prop- 
‘‘ erty to the use of which all the inhabitants of acity * * * 
‘* and even strangers are entitled in common: such as the streets, 
‘* the public walks, the quays.’’ R. C. C., Art. 458. 


Theseventh section of the ordinance granting this lease, shows 
that these sheds form no part of the wharves used for loading and 
unloading vessels, but are required to be constructed one hundred 
and fifty feet distant therefrom ; they are, therefore, not public 
things by destination, but clearly susceptible of private owner- 
ship. (5 L. 132.) 


Article 3, of ordinance 7079, Administration Series, enacted 
May 1, 1881, and section 3, of ordinance 1386, C. 8., enacted by the 
ity Council of New Orleans, August 1885, in designating the 
boundaries of the wharves and levees, specially provided : ‘that 
‘* the levee shall comprise the levees already existing in the Second 
‘+ District of the city of New Orleans, extending from the river to 
‘¢ the line of streets fronting the river, that is to say, in the Second 
‘‘ District from Customhouse street to St. Louis street, the street 
‘in front of the sugar sheds.”’ 


Here is a clear admission that these sugar sheds are separated 
from the levee by a street ; and, consequently, form no part of the 
wharves and landings. 


It is, therefore, clearly apparent from the laws of the State, 
the ordinances of the city of New Orleans, the decisions of the 
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courts, both State and Federal, that the spaces of ground in 
question are not /oci publici, but the private property of the corpo- 
ration, and as such subject to seizure and sale at the instance of 


the city’s judgment creditors. 
Street R. R. Co. vs. Hart, 114 U.S. 662. 


We ask that the judgment be affirmed with costs. 
Respectfully submitted, 
E. HOWARD McCALEB, 
Attorney for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 


THE 


OCTOBER TERM, 185900. 


No. 345. 


ACME H AY HARVESTER COMPANY, APPELLANT, 


US, 


STEPHEN MARTIN, THOMAS MARTIN, CHARLES O. 
SMALLEY, JOSEPH B. DUNCAN, AND CHARLES O. 
PETERS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THe NORTHERN DISTRICT OF ILLINOIS. 
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THE ACME HAY HARVESTER CO. VS. STEPHEN MARTIN ET AL. 1] 


] Pleas in the circuit court of the United States of America 

for the northern district of Iliinois, held at the United States 
court-rooms, in the city of Chicago, in the district aforesaid, before 
the Hion. Henry W. Blodgett, district judge of the United States for 
the northern district of Illinois, on Monday, the ninth day of 
January, 1888, in the December term of said court, in the vear of 
our Lord one thousand eight hundred and eighty-seven, and of our 
Independence the one hundred and twelfth year. 


WM. H. BRADLEY, Clerk. 


AcME Hay HARVESTER COMPANY 


US. bin Chancery. 
STEPHEN MARTIN et al. 


NORTHERN District or ILLINOIS, 88: 


Be it remembered that on tne eleventh day of November, 1885, 
came the complainant, by its solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern <«is- 
trict of Illinois, at Chicago, in said district, its bond for costs and 
bill of complaint in said above-entitled cause; which said bond and 
bill are respectively in the words and figures following, to wit: 


2 Bond for Costs. 
Unirep States or AMERICA, 
Northern District of Illinois, 


Circuit Court. — Term, A. D. 1885. — 


AcmME Hay HARVESTER COMPANY 


v8. In Equity. 


STEPHEN MARTIN et al. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
complainant of any costs ordered or adjudged to be paid by it I 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against complainant. 

Dated this 7th day of November, A. D. 1885. 


JNO. E. KIRK. 
Endorsed: Filed Nov. 11, A. D. 1885. Wm. H. Bradley, clerk. 
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2 THE ACME HAY HARVESTER CO. VS. 


3 Circuit Court of the United States, Northern District of 
[}linois. 
Tue Acme Hay Harvester Company : 
v8. 


Sreven Martin, THomas Martin, Cuarves OQ. >In Equity. 
Smalley, Joseph B. Duncan, and Charles O. Pe- 
ters. J 

Bill. of Complaint. 


To the honorable the judges of the circuit court of the United 

States within and for the northern district of Illinois: 

The Aeme Hay Harvester Company, a corporation duly estab- 
lished and existing under the laws of the State of Illinois and hav- 
ing its principal office at the city of Peoria, in said State, and a 
citizen of said State, brings this its bill of complaint against Ste- 
phen Martin and Thomas Martin, of Chillicothe, in the State of 
Iinois; Charles O. Smalley, Joseph B. Duncan, and Charles O. 
Peters, residents of the city of Peoria, in the State of Illinois, all 
citizens of the State of Illinois and at present and at the time of 
the acts hereinafter complained of copartners in business at the said 
city of Peoria under the firm name and style of Martin, Smalley & 

Company. 
4 And thereupon your orator complains and says, on informa- 

tion and belief, that Martin H. Kenaga, then of Momence, in 
the State of Illinois, before and at the time of his application for 
the hereinafter-mentioned letters patent was a citizen of the United 
States, and was the true, original, and first inventor of a certain new 
and useful machine or apparatus, fully described in the specification 
of the letters patent hereinafter mentioned and named therein an “im- 
provement in borse hay-rakes,” and which was not known or used 
in this country and not patented or deseribed in any printed pub-- 
lication in this or in any foreign country before his invention 
thereof, and was notin public use or on sale for more than two years 
prior to his application for letters patent of the United States 
therefor. 

And your orator further shows unto your honors, on information 
and belief, that on the 2nd day of March, A. D. 1882, said Martin 
H. Kenaga made proper and lawful application for letters patent of 
these United States for said invention, whereupon such due and 
legal proceedings were had that letters patent of these United States, 
signed, countersigned, and sealed in manner and form as by law 
required, dated the 15th day of June, A. D. 1882, and numbered 
259,050, were granted and delivered to said Martin H. Kenaga for 
said invention, whereby there was granted and secured to said Mar- 
tin H. Kenaga, his heirs and assigns, for the term of seventeen years 
from and after the 15th day of June, A. D. 1882, the exclusive right 
to make, use, and vend the said invention throughout the United 
States and the territories thereof— 

As will from said letters patent or a duly certified copy thereof, 
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here in court to be produced, more fully appear, an office 
5 copy of the drawing and specification forming part thereof 

being hereto annexed and made an exhibit to this bill of 
complaint. 

And your orator further shows that the said Martin H. Kenaga, 
being possessed of the entire right, title, and interest in and to said 
letters patent throughout the United States and territories thereof, on 
the 18th day of December, A. D. 1884, by a certain instrument in 
writing duly executed end delivered by him and bearing date on 
the day last named, did, for valuable considerations, assign unto one 
William F. Kenaga, his heirs and legal representatives, al] his (the 
said Martin H. Kenaga’s) right, title, and interest in and to the then 
unexpired portion of the term of the said letters patent No. 259,550, 
as will more fully appear by said instrument in writing or a duly 
certified copy thereof, here in court to be produced, and that said in- 
strument in writing was duly recorded in the United States Patent 
Office on the 9th day of January, A. D. 1885, in Liber S 31, page 386, 
of Transfers of Patents; that the said William F. Kenaga, on the 
28th day of January, A. D. 1885, by a certain instrument in writing 
duly executed and delivered by him and bearing date on the day 
last named, did, for valuable considerations, assign unto your orator 
tlhe entire right, title, and interest in and to the then unexpired por- 
tion of the term of the said letters: patent No. 259,550 throughout 
the United States and the territories thereof, as will more fully ap- 
pear by said instrument in writing or a duly certified copy thereof, 
here in court to be produced, and that said instrument in writing 
was recorded in the United States Patent Office on the 23rd day of 
March, A. D.1885,in Liber Q 32, page 152, of Transfers of Patents; that 

the said Martin H. Kenaga and William F. Kenaga, on the 
6 28th day of January, A. D. 1885, by an instrument in writing 

duly executed and delivered by them and bearing date on 
the day last named, did, for valuable considerations, assign unto 
your orator all rights of action accrued at that date by reason of in- 
fringements of said letters patent No. 259,550 and all damages oc- 
casioned by reason of infringements of said letters patent No. 259,550, 
aud did authorize and empower your orator to bring suit in its own 
name for all damages and_ profits arising from such infringements, 
as will more fully appear by said instrument in writing ora duly 
certified copy thereof, here in court to be produced, and that said in- 
strument in writing was duly recorded in the United States Patent 
Office on the 23rd day of March, A. D. 1885, in Liber Q 32, page 
153, of Transfers of Patents; that by reason of said several assign- 
ments your orator became and now is possessed of the entire right, 
title, and interest in and to said letters patent No. 259,550, and 
is entitled to all claims for damages or profits that may have accrued 
by reason of the infringement of said letters patent since the date 
thereof. . : 

And your crator further shows that the said invention is of great 
value and utility, and that your orator has made it profitable both 
to your orator and to the general public by manufacturing and sell- 
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ing large numbers of horse hay-rakes made in accordance with said 
invention. 

And your orator further shows on information and belief that 
the said defendants, after the 13th day of June, 1882, and prior to 
the commencement of this action and during and within the term 
of seventeen years mentioned in said letters patent, and within those 

parts of the United States covered by said grant to your orator, 
7 to wit, at the said city of Peoria, within said district, and at 

other places within these United States, with intent to de- 
prive your orator of the profits which it might and otherwise would 
have derived from the quiet enjoyment of its said rights under said 
letters patent, and with intent to derive profits from making and 
using said invention, and without the license of your orator or of 
the said Martin H. Kenaga or of any person having a right to 
make an assignment, grant, or license under said letters patent and 
against the will of your orator, did unlawfally, wrongfully, and in- 
juriously infringe upon said letters patent and your orator’s exclu- 
sive rights thereunder by making or causing to be made, selling or 
causing to be sold, and using or causing to be used large numbers 
of horse hay-rakes which contained and embodied substantially the 
invention covered by said letters patent, but to what extent said in- 
fringement has been practiced by said defendants your orator is 
ignorant and cannot set forth ; but your orator avers on information 
and belief that the said defendants have made or’ caused to be 
made, sold or caused to be sold, used or caused to be used a large 
number of horse huy-rakes in infringement of your orator’s rights 
as aforesaid, and have derived large profits therefrom, but to what 
amount your orator is ignorant and cannot set forth, and that your 
orator has been deprived by reason of said infringement of its right- 
ful profits, and has thus incurred large damages thereby. 

And your orator further shows that it fears and has reason to fear 
that unless the said defendants are restrained by a writ of injune- 
tion issuing out of this court they will continue to make or cause to 

be made, sell or cause to be sold, use or cause to be used 
8 large numbers of horse hay-rakes embodying said invention, 

and thereby will cause irreparable injury to your orator’s 
aforesaid exclusive rights. 

In consideration whereof and forasmuch as your orator can only 
have adequate relief in this court of equity, to the end, therefore, that 
said defendants may, if they can, show why your orator should not 
have the relief herein prayed, and may, to the best and utmost of 
their knowledge, remembrance, information, and_ belief (but not 
under oath, an answer under oath being hereby expressly waived), 
full, true, direct, and proper answer make to all the matters and 
things stated and charged— 

And that said defendants may answer the premises, and that they 
may be decreed to account with and pay over to your orator their 
said unlawfully realized profits and your orator’s said .nlawfully 
suffered damages, together with the costs of this suit: 

May it please your honors to grant unto your orator the writ of 
injunction issuing out of this court, provisionally enjoining and re- 
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straining said defendants, Stephen Martin, Thomas Martin, Charles 
O. Smalley, Joseph B. Duncan, and Charles O. Peters, not to make, 
sell, or use, nor cause to be made, sold, or used, any horse hay-rakes 
or other machine or apparatus containing or employing the inven- 
tion covered and secured by said letters patent during the pendency 
of this suit; and also the writ of injunction of this court perpetually 
enjoining and restraining said defendants, Stephen Martin, Thomas 
Martin, Charles O. Smalley, Joseph B. Duncan, and Charles O. 
Peters, not to make, sell, or use, nor cause to be made, sold, or used, 
anv horse hay-rakes or other machine containing or employing the 

invention covered and secured by said letters patent, and that 
9 your orator may have such other and further relief as the 

equity of the case or the statutes of the United States may 
require and to this court may seem just and proper. 

May it please your honors to grant unto your orator not only the 
writ of injunction against the said defendants, Stephen Martin, 
Thomas Martin, Charles O. Smallev, Joseph B. Duncan, and Charles 
QO. Peters, conformable to the prayer of this bill as above, but also 
a writ of subpeena directed to said defendants, Stephen Martin, 
Thomas Martin, Charles O. Smalley, Joseph B. Duncan, and Charles 
QO. Peters, commanding them and each of them, on a day certain 
therein to be named, to be and to appear in this court, then and 
there to answer the premises and stand to, perform, and abide by 
such further order, direction, and decree as may be made against 
said defendants. 

And your orator, as in duty bound, will ever pray, ete. 

[SEAL. | ACME HAY HARVESTER CO., 
By JNO. E. KIRK, President. 
PEIRCE & FISHER, 


Solicitors for Complainant & of Counsel. 


10 STATE OF ILLINOIS, - 
County of Cook, 


At the city of Chicago, in the county and State aforesaid, before 
me, a notary public duly qualified and empowered to administer 
oaths in said county, personally appeared John E. Kirk, who, being 
duly sworn, deposes and says: I am a resident of the city of Peoria, 
in the State of Illinois, and am the president of The Aeme Hay Har- 
vester Company, the complainant named in the foregoing bill of 
complaint. I make this affidavit for and in behalf of said company. 
I have read said bill and know the contents thereof. The allegations 
therein are true of my own knowledge, except as to such as are stated 
to be on information and belief, and as to these I believe the same 
to be true. 


JNO. E. KIRK. 


Subscribed and sworn to before me this 7th day of November, A. 
D. 1885. 
[SEAL. ] WILLIAM H. DYRENFORTH, 
Notary Public. 


Endorsed : Filed Nov. 11, 1885. Wm. H. Bradley, clerk. 
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11 On the same day, to wit,on the eleventh day of November, 

1885, there issued out of said clerk’s officea writ of subpoena 
in said entitled cause; which said writ, together with the return of 
the marshal thereto attached, are in the words and figures following, 


to wit: 
pe 


Unxirep STaTes OF AMERICA, 
Northern District of Iilinois, ts 


The United States of America to Stephen Martin, Thomas Martin, 
Charles O. Smalley, Joseph B. Duncan, and Charles O. Peters, 
Greeting : 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the inonth of December next, to answer the bill of com- 
plaint of The Acme Hay Harvester Company, this day filed in the 
clerk’s office of said court, in said city of Chicago, then and there to 
receive and abide by such judgment and decree as shall then or 
thereafter be made, upon pain of judgment being pronounced 
against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of 

[seaL.] the Supreme Court of the United States of America, at 

19 Chicago aforesaid, this 11th day of November, in the 
e year of our Lord one thousand eight hundred and eighty- 

five, and of our Independence the 110th year. 


WM. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendants are notified that unless they and 

‘ach of them shall enter their appearance in the clerk’s office of said 
court at Chicago aforesaid on or before the day to which the above 
writ is returnable, the complainant’s bill will be taken against them 
as confessed, and a decree entered accordingly. 


WM. H. BRADLEY, Clerk. , 


Special Deputy’s Return. 


Unirep Srates OF AMERICA, a 
Northern District of Illinois, pat 


Know all men by these presents that I have appointed, and by 
these presents do appoint, Wim. H. Dutcher my true and lawful 
deputy to execute the annexed writ, Acme Hay Harvester Co. vs. 
Stephen Martin et a/., and to make return of the execution thereof 
according to law. 

November 11th, 1885. 

Fr. H. MARSH, [seat.] 
(7. S. Marshal for the Northern District of Mlinois, 
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I have served the annexed writ in the following manner, to wit: 
By persenally delivering to each of the within-named Stephen Mar- 
tin, Joseph B. Duncan, Charley O. Peters, and Thomas Mar- 
13 tin a true copy thereof the.13th day of Nov., A. D. 1885. I 
also served the same upon the within-named Charles O. 
Smalley, not being able to find him to serve personally, by leaving 
a true copy thereof with his son, Frank Smalley, an adult person 
and a member of his family. 
F. H. MARSH, 
United States Marshal, 
By WM. H. DUTCHER. 
Unitrep States or AMERICA, 
Northern District of Illinois, 


Wm. H. Dutcher, being duly sworn, deposes and says that he 
served the annexed writ as stated in the foregoing return, and that 
the expense returned by him in addition to the fees was actually 
incurred, and that the same is according to law. 


WM. H. DUTCHER. 


Subscribed and sworn to before me this 18 day of Nov., A. D. 
1885. 
EDWIN S. DAVIS, 
(SEAL. ] Notary Public. 


Endorsed: Filed Nov. 18th, A. D. 1885. Wm. H. Bradley, clerk. 


14 Afterwards, to wit, on the thirteenth dav of January, 1886, 
in the December term of said court, 1885,in the record of the 


. proceedings thereof in said entitled cause, before Hon. Henry W. 


Blodgett, district judge, is the following entry, to wit: 


Order. 


THe Acme Hay Harvester Company 7 

v8. 

SterHeN Martin, THomas Martin, CuHarves O. >In Chancery. 
Smalley, Joseph B. Duncan, and Charles O. 
Peters. ’ 


The writ of subpeena heretofore issued in this cause having been 
duly served on the defendants above named and each of them and 
said defendants having failed to appear, as required by said writ, on 
or before the December rule day, A. D. 1885, to which said writ was 
returnable, and said defendants being now in default and having 
been duly called, on motion of complainant, by Peirce & Fisher, its 
attorneys, it is thereupon by the court ordered, adjudged, and de- 
creed that the said bill of complaint be, and the same is hereby, 
taken pro confesso against the said defendants and each of them. 


THE ACME HAY HARVESTER CO. VS. 


And the court doth further order, adjudge, and decree— 
15 First. Complainant’s letters patent number 259,550, on 
which this suit is brought, are good and valid letters patent 
and are owned by the complainant, as charged in the bill of com- 
plaint. 

Second. Said defendants have infringed upon said letters patent 
by making and selling horse hay-rakes such as are described in said 
letters patent and referred to in the claim thereof. 

Third. Complainant is entitled to have the perpetual injunction 
of this court restraining said defendants and each of them, their 
agents, servants, clerks, attorneys, and workmen, from making, 
vending, or using horse hay-rakes such as are described in said 
letters patent and referred to in the claim thereof, and said injunc- 
tion is hereby ordered to issue. 

Fourth. This case is hereby referred to Hon. Elijah B. Sherman, 
a master in chancery of tliis court, to ascertain and report the use, 
gains, profits, savings, and advantages which said defendants have 
realized through their unlawful infringement of said letters patent 
and the damages which complainant has sustained through defend- 
ants’ said unlawful intringement of said letters patent. 


16 Afterwards, to wit, on the twenty-fifth day of January, 1886, 

in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Acme Hay Harvester Company 
vs. In Chancery. 
STEPHEN MARTIN ef al. 


Now come the parties, by their solicitors, and upon stipulation filed 
it is ordered that the decree entered herein on the thirteenth in- 
stant be set aside, that the defendants liave leave to enter their ap- 
pearance herein as of the seventh day of December last, and that 
they answer herein by the fifteenth day of February next. 


17 Afterwards, to wit, on the twenty-seventh day of January, 
1586, came the defendants, by their solicitors, and filed in said 

clerk’s office their appearance in said entitled cause ; which said ap- 

pearance is in the words and figures following, to wit: = 


Appearance. 
United States Circuit Court, Northern District of Illinois. 


Tue Acme Hay Harvester Company 
v8. 
STEPHEN Martin, Tuomas Martin, CHARLES O. 
SMALLEY, JosEPH B. Duncan, CHarves O. PETERs. 


In Equity. 


We hereby enter an appearance for the defendants in the above- — 


entitled cause. 
WEST & BOND, 
Sol’rs for Def’ts. 


re ee i " 


led 
in- 
ap- 
hat 


ary, 
e 

said 

ap- 


OVe- 


i 
| 
' 


i a 


STEPHEN MARTIN ET AL. 9 


Endorsed : Filed Jan’y 27, 1886. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifteenth day of February, 1886, came 
the defendants, by their solicitors, and filed in the office of the clerk 
of said court their answer to the bill in said entitled cause; which 
said answer is in the words and figures following, to wit: 


18 Circuit Court of the United States, Northern District of 
I}linois. 


The joint and several answer of Stephen Martin, Thomas Martin, 
Charles O. Smalley, Joseph B. Duncan, and Charles O. Peters, de- 
fendants, to the bill of complaint of The Acme Hay Harvester 
Company, complainant. 


These defendants, now and at all times hereafter saving and re- 
serving to themselves all manner of benefit and advantage of ex- 
ception which may be had or taken to the many errors, uncertain- 
ties, and insufliciencies in the complainant’s said bill of complaint 
contained, for answer thereto or unto so much or such parts thereof 
as these defendants are advised is material or necessary for them to 
make answer unto, answering, say as follows: 

First. These defendants, answering. upon information and belief, 
admit that letters patent of the United States No. 259,550, bearing 
date June 12, 1882, were granted and issued to one Martin H. 
Kenaga, substantially as in said bill alleged, except that they do not 
admit that the said Martin H. Kenaga was the true, original, and 
first inventor of said supposed improvement described and claimed 
in said letters patent. 

Second. These defendants, further answering, aver that they have 
no knowledge except that derived from the bill relative to the al- 
leged assignments of said patent, as set forth in said bill, by which 
the complainant became and now is possessed of the entire right, 
title, and interest in and to said letters patent No. 259,550, and 
therefore can neither admit nor deny the allegation of the bill rela- 

tive thereto, and leave the complainant to make such proofs 
19 thereof us it may be advised is material or necessary. 

Third. These defendants, further answering on information 
and belief, deny thatthe said invention is of great value and utility, 
and that the same has proven prefitable to the general public,and they 
aver that they have no knowledge as to the sale of large numbers 
of horse hay-rakes made in accordance with said invention, as al- 
leged in said bill. 

Fourth. These defendants, further answering, deny that they or 
either of them have, during and within the term of said letters patent 
und within the territory of the United States covered by said grant 
to the complainant, to wit, at the said city of Peoria, within. said 
northern district of Illinois, and at other places within the United 
States, done any act with intent to deprive the complainant of any 
supposed profits arising from the supposed rights of the complainant 
under said letters patent by making and using said alleged inven- 
tion, as alleged in the bill of complaint. 

2—345 
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Fifth. These defendants, further answering, deny that they or 
either of them have unlawfully, wrongfully,or injuriously infringed 
any supposed right of the complainant under said letters patent by 
making or causing to be made, selling or causing to be sould, using 
or causing to be used any horse hay-rake containing and embody- 
ing the supposed invention of said letters patent either at Peoria, 
in the State of Illinois, or elsewhere in the United States. 

Sixth. These defendants, further answering, deny that they have 
made or caused to be made, sold or caused to be sold, ased or caused 

to be used a horse hay-rake infringing the supposed rights 
20 of the complainant under said letters patent and containing 

or embodying the said supposed invention shown, described, 
and claimed in said letters patent. 

Seventh. These defendants, further answering, aver upon infor- 
mation and belief that, prior to the supposed invention by the said 
Martin H. Kenaga of the matters and things shown, described, and 
claimed in said letters patent, the same matters and things or some 
material or substantial part or parts thereof were shown -and de- 
scribed in letters patent of the United States as follows, to wit: 

Letters patent No. 47703, dated May 16th, 1865, to J. Crellin ; 
letters patent No. 49269, dated August 8, 1865,to F. Holden ; let- 
ters patent. No. 51450, dated December 12th, 1865, to R. H. Graham ; 
letters patent No. 66552, dated July 2, 1867, to S. Johnson ; letters 
patent No. 66696, dated July 16th, 1867, to H. V. Faries; letters 

vatent No. 32955, dated July 3, 1861, to F. G. Wilson; letters patent 

No. 00672, dated June 19th, 1866, to J. King; letters patent No. 
82545, dated September 22, 1868, to C. H. Dodge; letters patent 
No, 945589, dated September 14, 1869, to J. Hudson ; letters patent 
No. 152,174, dated June 16, 1874, to J. Rumrill. 

Eighth. These defendants, further answering, aver upon informa- 
tion and belief that at the date of the said supposed invention by 
the said Martin H. Kenaga of the matters and things embraced in 
said letters patent No. 259,550 it did not require invention, but only 
the skill of a mechanic, to combine the several parts composing the 
said supposed improvement or invention, and that therefore the said 
patent is wholly null and void. . 

Ninth. These defendants, farther answering, admit that they have 

_ sold horse hay-rakes manufactured by the firm of Trumbull, 
21 Reynolds & Allen, located at Kansas City, in the — Missouri, 
but they deny that said horse hay-rakes so sold by them in- 
fringe in any manner upon any supposed right of the complainant 
under said letters patent No. 259,550, or contain and embody the 
alleged improvement or invention set forth in said letters patent 
No. 209,550, and they aver that the horse hay-rakes so sold by them 
were made under and in accordance with letters patent of the United 
States No. 288,314, granted and issued November 13, 1883, to one 
John Dain, Jr., which said letters patent these defendants are in- 
formed and believe the said firm of Trumbull, Reynolds & Allen 
have the right to use in connection with the manufacture of horse 
liay-rakes similar to those sold by these defendants— 
Without this, that any other matter or thing not herein or hereby — 
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well and sufficiently answered unto, confessed and avoided, traversed 
or denied, is true to the knowledge or belief of these defendants ; 
all of which things these defendants are ready to aver, maintain, 
and prove as this honorable court shall direct, and humbly pray 
to be hence dismissed with their reasonable costs and charges in 
that behalf most wrongfully sustained. 
STEPHEN MARTIN. 
THOMAS MARTIN. 
C. O. SMALLEY. 
JOSEPH B. DUNCAN. 
CHARLES O. PETERS. 
WEST & BOND, 
Sol’rs and of Counsel. 


Endorsed: Filed Feb’y 15, 1886. Wm. H. Bradley, clerk. 


22 Afterwards, to wit, on the twenty-sixth day of February, 

1886, came the complainant, by his solicitors, and filed in 
suid clerk’s office his replication to the answer in said entitled cause ; 
which said replication is in the words and figures following, to wit: 


Replication. 


In the Cireuit Court of the United States in and for the Northern 
District of Illinois. 


Tne Acme Hay Harvester Company, Complainant, 


| vs. ! In Equity. 
STEPHEN MartIN et al., Defendants. 


This repliant, saving and reserving to itself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer, for replication thereto saith that it will aver and prove its 
said bill to be true, certain, and sufficient in law to be answered unto, 
and that the said answer of the said defendants is uncertain, untrue, 
and insufficient to be replied to by this repliant; without this, that 
any other matter or thing whatsoever in the said answer contained 
material or effectual in law to be replied unto, confessed and avoided, 

traversed or denied, is true; all which matters and things this 
23 repliant is and will be ready to aver and prove as this honor- 
able court shall direct, and humbly prays as in and by its said 
bill it hath already prayed. 
THE ACME HAY HARVESTER CO., 
By PEIRCE & FISHER, Its Sol’rs. 


Endorsed : Filed Keb. 26, 1886. Wm. H. Bradley, clerk. 


24 Afterwards, to wit, on the twenty-fifth day of May, in the 
adjourned May term of said court, 1886, in the record of the 
roceedings thereof in said entitled cause, before Hon. Henry W. 
lodgett, district jucge, is the following entry, to wit: 
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Order. 


Acme Hay HARVESTER CoMPANY 
vs. In Chancery. 
STEPHEN MARTIN et al. 


On motion of Mr. Bond, leave is given defendants to file an amend- 
ment to the original answer herein, which is done. 


On the same day, to wit, on the twenty-fifth day of May, 1886, 
came the defendants, by their solicitors, and filed in said clerk’s 
office their amendment to their answer in said entitled cause ; which 
said amendment is in the words and figures following, to wit: 


Amendment to Answer. 


United States Circuit Court, Northern District of Illinois. 


Tue Acme Hay Harvester Company 
vs. 
SrePpHeN Martin, Tuomas Martin, CHARLEs O. 
SMALLEY, JosepH B. DuNcAN, CHARLES O. PETERS. 


In Equity. 


25 Leave of court being first had and obtained, defendants in 
this cause hereby amend their answer as follows: Page 5, 
after “letters patent No. 152,174, dated June 16, 1874, to J. Rum- 
rill,” add and insert as follows: “Also in letters patent of Great 
Britain No, 2736, of 1868, dated September 4, 1868 (provisional), to 
Thomas Perkins for improvement in elevators or apparatus to raise 
agricultural produce into carts or stacks.” 7 
STEPHEN MARTIN, 
THOMAS MARTIN, | 
CHARLES O. SMALLEY, 
JOSEPH B. DUNCAN, 
CHARLES O. PETERS, 
By WEST & BOND, Sol’rs. 
WEST & BOND, 
Sol’rs & of Counsel for Def’ts. 


Endorsed: Filed May 25, 1886. Wm. H. Bradley, clerk. 


26 Afterwards, to wit, on the eighteenth day of November, in 

the adjourned October term of said court, 1887, in the record 
of the proceedings thereof in said entitled cause, before Hen. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


THe Acme Hay Harvester Company 


Us. In Chancery. 
STEPHEN MARTIN e al. 


Now come the parties, by their solicitors, and this cause, heing set 
for hearing this day, now comes on to be heard upon pleadings and 
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proofs, and, after hearing the arguments of counsel, the court takes 
the same under advisement. 


27 Afterwards, to wit, on the ninth day of January, 1888, 

there was filed in said clerk’s office the opinion of Jud 
Blodgett in said entitled cause; which said opinion is in the words 
and figures following, to wit: 


Opinion. 
United States Circuit Court, Northern District of Illinois. 


Acme Hay Harvester Company 
. vs. In Chancery. 
STEPHEN MARTIN et al. 


BiopcGett, J.: 

The bill in this case charges infringement by defendant- of letters 
patent No. 259,550, granted to Martin H. Kenaga June 13, 1882, for 
“an improvement in horse hay-rakes,” and asks for an injunction 
and an accounting for damages. The defendants do not deny the 
complainant’s title, and only contend, first, that the complainant’s 
patent is invalid for want of novelty in the device therein shown; 
and, second, that the defendants do not infringe. 

The invention covered by this patent relates “ to horse hay-rakes 
or sweeps of the class employed in connection with stackers, and 
particularly to those rakes of this'class which are drawn by horses 
hitched one at each end.” 

lt appears from the proof in this case, and this patentee recog- 

nizes it in leis specification, that horse hay-rakes or sweeps 
28 mounted upon wheels or runners, with such length of axle as 

to carry a rake head of from 10 to 12 feet in length, furnished 
with teeth for gathering the hay,so as to collect the hay upon a 
wide swath, by means of a horse attached to each end of such sweep 
or hay-gatherer, were old when this*inventor entered the field. 

It seems from the proof that this class of hay-gatherers are used 
principally either in connection with a “stacker” or for the purpose 
of hauling the hay to the place where it was to be placed upon the 
stack by means of pitchforks in the hands of workmen, and these 
old devices, as well as the device covered by this patent, are specially 
adapted for use in large fields or upon the prairie, where it is ex- 
pected to stack the hay in the immediate vicinity of the meadow 
from which it is mown. 

The invention covered by this patent consisted in attaching to 
each end of the rake head a pole or tongue whereby the movement 
of the rake could be to some extent guided, and by means of which 
the rake could be moved backward so as to unload the gathered hay 
from the rake by drawing the teeth from under the pile. In the 
old devices the horses were hitched to the end of the rake, usually 
by a whiffletree attached to the extremity of the axle extending be- 
yond the outer end of the hub of the wheel, so as to give opportu- 
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nity for connecting the axle with the whiffletree, thus enabling the 

horses to travel clear of the rake teeth. 
29 _ The horses were ridden by boys and the rake was guided 

by the movement of the horses, and when a load had been 
accumulated upon the rake teeth the rake was not dumped, but the 
horses were wheeled about, one tothe right and the other to the left, 
so as to move in the opposite direction from that in which the hay 
had been gathered, and the rake thereby drawn backward so as to 
withdraw the teeth from the pile of hay that rested upon them. 
Kenaga attached to each end of his rake head a bar to which the 
whiffletree was attached, and also a tongue or pole projecting for- 
ward in order to fasten the breast-strap from the horses’ hames or 
collar to it for the purpose of aiding the horses in guiding the move- 
ments of the rake, and also to furnish means by which the horses 
could back the rake, when it was desired to do so, either for the 
purpose of unloading or for any other reason ; and itis the addition 
of this pole to the old form of sweep or hay-gatherer that is covered 
by this patent. The patent also shows a seat placed upon the rake 
head where the driver can ride and guide the horses; but the claim 
of the patent only covers the attachment of these two guiding poles 
to the rake head, and does not cover either the seat or whiftletree 


bar. 
The proof shows that it was old to use poles or thills 
30 for the purpose of guiding horse-rakes, as well as nearly every 
other class of vehicles mounted upon. wheels to be drawn or 
propelled by animal power, and it seems quite clear that if it was 
found desirable in use to have some device attached to these rakes 
by which they could be backed from under the accumulated load 
there was no invention In attaching a pole or tongue toa rake head 
for that purpose. The tongue of the horse-rake for the purpose of 
guiding or backing the machine was an old and well-known device. 
The probability is that in the earlier rakes of this description, such 
as that shown in the Hudson patent of September, 1869, and of which 
complainant’s patent was an Improvement, it was not deemed desir- 
able to apply any device for backing, as those rakes were orgauized 
and handled mainly by means of a boy mounted upon each horse, 
and the rake was guided by the movements of the respective horses, 
and the backing or reverse movement now accomplished by means 
of this pole was, as it was thought, sufficiently provided for by 
simply swinging the horses around so as to reverse their direction 
of travel, and thereby draw the rakes back instead of pushing them 


back by means of a tongue or pole. . 
If a person using such a rake conceived the idea that it 
ol would be more convenient to handle the rake to some extent 


by means of a guiding pole or backing pole like that shown 
by this patent it seems to me that with the common knowledge 
which exists among all those who have been in the habit of using 
horse-rakes, that they had been backed and guided by means of a 
pole, there was no invention in applying a pole to rakes of this kind 
for that purpose. 


It appears quite clearly, I think, from the proof that hay-gather-s. 
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with poles have substantially superseded the older form, and I should 
say from the evidence that they are shown to bea manifest improve- 
ment upon the older form, but all improvement is not invention. 
With the well-known advantages in the ordinary horse-rakes of 
guiding and backing them by means of a pole there could, it seems 
to me, be no invention in merely adapting from the older form of 
rakes this well-known element, and all that can be said is that the 
earlier forms of this sweep or hay-gatherer were incumplete until the 
pole was attached. The Hudson rake of 1869 contained in its 
drawings and _ specifications the suggestion of a pole, but no 
provision was made for attaching the pole to the hame or collar 
of the horse so as to enable him to use it for the purposes of 
backing, its function or office in the Hudson organization seem- 

‘ing to be merely to enable the rider of the horses to 
32 lift the teeth of the rake from obstructions by means of these 

“ levers,” as they are called ; but, from the evidence as to the 
manner in which the old rakes were used, I think it must be mani- 
fest that they aided to some extent in the guiding of the horses, be- 
cause, as the horses were hitched outside of these levers, as they 
projected forward parallel or nearly so with the rake teeth, when it 
was desired to swing the machine around or turn it either com- 
pletely about or half round or considerably vary its course the 
slacking or stopping of one horse and swinging the other in the 
direction in which it was desired to turn of course produced the 
desired movement of the machine, and the horse describing the 
circle or the are of a circle in which the machine traveled would 
be kept from stepping upon the rake teeth, and, in a certain sense, 
kept to his work by means of these levers extending along his side, 
while the horse standing nearly still or slacking his movement 
would be also guided by the movement of the lever along his side 
so as to correspond with the movement of the other end of the rake. 
While I am clear that it did not require invention to take the pole 
from the wagon or mowing machine or horse-rake or cultivator in 

use before the device covered in this patent was shown, there 
30 was still less invention, as it seems to me, required to convert 

the suggestion of the usefulness of the pole in the Hudson 
rake into the pole shown in the complainant’s patent than would 
be necessary had there been no Hudson rake in the prior art. In 
other words, It seems to me that without the Hudson rake and its 
levers, intended to specially aid in lifting its teeth over obstructions, 
there would have been no invention in applying the pole to the rake 
if a pole was found desirable for any purpose ; yet, with the Hudsun 
rake in the field, there was certainly no invention in applying a 
breast strap from the collar of the horse to the forward end of it to 
use it for the purpose of guiding the machine or backing it, as is 
done in the complainant’s patent. Hudson, it seems to me, could 
not have sustained a claim for a guiding pole to his rake as a new 
invention or even as a combination, because guiding poles were old; 
and if he could not have done so certainly Kenaga cannot be 
allowed to du so. It seems to me, therefure, that the defense of want 
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of novelty is fully established by the proof in this case, and that 
this bill should be dismissed because of the invalidity of the patent. 


Endorsed: Filed Jan. 9, 1888. Wm. H. Bradley, clerk. 


34 On the same day, to wit, on the ninth day of January, 1888, 

in the December term of said court, 1887,in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is following entry, to wit: 


Decree. 


AcmME Hay Harvester CoMPANY 
vs. In Chancery. 
STEPHEN MARTIN et al. 


Now come again the parties, by their solicitors, and the court, 
having considered and being fully advised upon the matters herein, 
orders that the bill be dismissed for want of equity at complainant’s 
costs, and that execution issue therefor. 

Thereupon the complainant prays an appeal herefrom to the Su- 
preme Court of the United States, which is allowed upon its giving 
bond according to law in the penal sum of one thousand dollars, 
with surety to be approved by the court. 


35 Circuit Court of the United States for the Northern District of 
[}linois. , 


Tue Acme Hay Harvester Company 
Us, 
SrepHeN Martin, Tuomas Martin, Cuarztes D. >In Equity. 
SMALLEY, JosepuH Bb. Duncan, and CHARLEs O. | 
PETERS. J 


Testimony taken on behalf of the complainant in the above-entitled 
cause, pursuant to an agreement of the parties thereto, tuken be- 
fore H. M. Munday, a notary public in and for Cook county, in 
said district, by consent of parties to said suit, on the third day 
of April, A. D. 1586, at the office of Messrs. Peirce and Fisher, at 
room 67 Honore building, No. 204 Dearborn street, Chicago, in 
said district, commencing at ten o'clock in the forenoon. 


Present: George P. Fisher, Jr., Esq., on behalf of complainant, 
and O. W. Bond, Esq., on behalf of defendants. 

And thereupon the following proceedings were had: 

It is agreed between counsel for complainant and defendants 
that uncertified copies of all assignments and agreements relating 
to the letters patent No. 259,500, granted to Martin H. Kenaga 
June 12, 1882, and copies of letters patent or of the specifications 

and drawings forming part thereof and properly introduced 
36 in evidence may be admitted and considered in this cause 
and on appeal the same as if duly certitied. 
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Counsel for defendants admits that the complainant herein is a 
corporation duly created and existing in manner and form as alleged 
in the bill of complaint, and is the party of that name mentioned 
in the assignments hereafter referred to, and further admits that 
letters patent of the United States No. 259,550 were granted and 
issued to Martin H. Kenaga* on June 13th, 1882, for the alleged in- 
vention claimed in the specification annexed to and forming part of 
said letters patent, and further admits that the defendants have 
offered for sale and sold since the date of the patent No. 259,550 
and prior to the commencement of this suit and are at the present 
time offering for sale horse hay-rakes like that shown inthe model 
hereafter introduced in evidence and marked “ Complainant’s Ex- 
hjbit Defendants’ Rake.” 

Counsel for complainant offers in evidence copy of the specifica- 
tion and drawing of letters patent 259,550, M. iL. Kenaga, dated 
June 13, 1882, for horse hay-rakes, and the same is marked “ Com- 
plainant’s Exhibit Kenaga Patent.” 

Also copy of an assignment from Martin H. Kenaga to William 
KF. Kenaga, the same being marked “Complainant’s Exhibit A.” 

Also a copy of an assignment from William F. Kenaga to the 
Aeme Hay Harvester Company of Peoria, Illinois, and the same is 
marked “ Complainant’s Exhibit B.” 

Also copy of an assigninent from William F. Kenaga and 
37 Martin H. Kenaga to the Acme Hay Harvester Company, 
the same being marked “ Complainant’s Exhibit C.” 

Also a model of a horse hay-rake, and the same is marked “ Com- 

plainant’s Exhibit Defendants’ Rake.” 


And thereupon MELVILLE E. Dayton, a witness on behalf of com- 
plainant, was produced, and, being first duly sworn, testified, in an- 
swer to interrogatories propounded to him by GeorGe P. FisHEr, 
Esq., of counsel for complainant, as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Melville E. Dayton. If am 50 yearsold; reside in 
Chicago, Illinois, and am a mechanical engineer and solicitor of 
patents. 

Q. 2. State, generally, the nature and extent of your experience 
in the examination and comparison of mechanical contrivances, par- 
ticularly in connection with questions of fact arising in patent 
causes. 

A. Since bovhood I have been familiar with mechanics and ma- 
chines, both practically and theoretically. For the past 15 years I 
have had experience as a solicitor of patents, and have prepared 
specifications and drawings for nany hundreds of patents. For the 
last ten years I have had large and constant experience in the in- 
vestigation of patents and machines, and besides, having testified in 
scores of patent suits, have prepared a great many opinions-on ques- 
tions of patents or of correspondence and differences between mech- 
anisms. 

Q. 3. Please examine Complainant’s Exhibit Kenaga Patent 
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38 and state whether you have read and understand the same 
and the construction of the device therein described. 

A. I have examined said patent and understand it and the con- 
struction of the device therein described. 

Q. 4. State what device you find deseribed in such patent and 
particularly pointed out in the claim at the end of the specification 
thereof; also consider the device as defined in said claim in con- 
nection with Complainant’s Exhibit Defendants’ Rake atter you 
have carefully examined said model and state what bearing, if any, 
in your judgment, in the matter of similarity or identity the said 4- 
patent has upen the construction shown by said model. 

A. The device set forth in the Kenaga patent and made the sub- 
ject of the single claim thereof is the combination, with a horse hay- | 
rake of that class used for raking hay to the foot of stacking ma- 
chines and which have the two horses independently attached at 
the opposite and remote ends of the rake, of projecting draft bars, to 
which the horses are severally attached for the purpose of pulling 
the rake forward, and projecting poles, to which the horses are sev- 
erally hitched forward to enable them to push back the rake from 


under the hay after it has been drawn up to the stacker by a back- 
ing movement of the horses, both the drafts bars and the backing 
poles being attached to the body of the rake or rake head. 
—? 


[ have examined the model referred to in the question and un- 
derstand its construction and operation. 

Comparing said model with the deseription and claim of com- 
plainant’s patent, I find that the model contains the same devices 

constructed and arranged in essentially the same way and 
39 operating identically in the same manner to produce the 

sume results as set forth in said complainant’s patent and 
pointed out in the claim thereof. 

The defendants’ rake (represented by the model) is one of those 
transversely long rakes which are specially designed for use in 
hauling hay to the foot of astacker. It has “* projecting draft bars ”’ 
attached to the body of the rake and projecting at either end thereof 
for hitching the horses in position to travel alongside the rake. 
These draft bars answer exactly to the draft bars B of complainant’s 
patent. I also find in said defendants’ rake two stiff poles attached 
to the ends of the body of the rake and projecting forwardly so as 
to bring their front ends in the neighborhood of the breasts of the 
horses. ‘These poles answer perfectly to the poles C C of complain- 
ant’s patent and claim. I also find at the front ends of tie poles jn 
defendants’ rake provisions for the attachment of the horses to said 
poles by breast straps, such provisions consisting of the eves or loops 
fastened to the ends of the poles to admit the breast strap. These 
answer perfectly to the hooks ¢ shown in the patent sued on. In 
the use of defendants’ rake the horses are severally hitched to the 
projecting draft bars by means of tugs and whiffletrees and to 
the forwardly projecting backing poles by means of breast straps, 
precisely as contemplated in complainant’s patent, and the rake 
is managed in being backed out from under the load by a 
backing movement of the borses in one case precisely as in the 
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other. The advantages set forth in complainant’s patent are also, 
and therefore perfectly, realized in defendants’ rake—that is to say, 
the horses, being thus hitched to the rake to allow of their being 
backed and to hold them from swinging areund independently, are 

manageable and are managed by a single driver, who may 
40 walk behind or ride upon the rake, and who, in this position, 

has perfect control over the team and the various required 
movements of the rake. | 

I notice, of course, that the forwardly projecting stiff backing 
poles of defendants’ rake are hinged to the body of the rake so as to 
have a vertical adjustment, while in complainant’s patent the cor- 
responding poles C C are apparently rigidly attached to the body 
ar head of the rake. This difference in construction, in my judg- 
ment, does not take the said defendants’ rake out of the range of 
said complainant’s patent or its claim, because I do not find any- 
thing in said patent or claim which restricts them to the rigid con- 
nection of the backing poles to the rake head or body. The patent 
says, at lines 47 to 53, “C C are stiff poles secured permanently or 
removably to the ends of the rake head, and, as here arranged, di- 
rected forward, upward, and outward therefrom, so that the free front 
end of each is in position to allow the adjacent horse to be hitched 
thereto by a breast strap.” Neither here nor elsewhere in the patent 
do I find anything to inhibit the vertical adjustment of the free 
ends of the backing poles C C; but, on the other hand, I notice that 
the said poles C C, though not hinged to the rake head, are so con- 
nected at two points that the front end of said poles may be raised 
or lowered—that is to say, by inserting a block between said pole 
and either of the two parts of the rake head to which it is attached. 
The quoted words, “C C are stiff poles secured firmly or removably 
to the rake head,” moreover, to my mind, indicate that the patent 
was not intended to be restricted to the precise form of attachment 
by which said poles are shown to be secured to said rake head. 

Further, I observe that thills attached to the draft bars B B 
4] are mentioned in the patent as the equivalent of the — C; 

and, as thills are ordinarily attached to those vehicles or im- 
plements with which they are used by hinge connections which 
permit vertical movement thereof, | see no departure from the in- 
vention stated in the patent in the hinged connection of the backing 
poles with the rake head shown in the model of defendants’ rake. 

I also notice in said defendants’ rake, first, that each of the poles 
itself is attached to the rake head short distance inwardly from the 
extreme end of the latter, and, second, that each of said poles is pro- 
vided with a brace secured to the rake head nearer and very near 
the extremity of said rake head. This | regard as clearly within 
the purview of the patent, because said patent is not for the precise 
construction or form of connection of the backing poles with the 
rake head, but for the presence and general location of such poles 
in combination with the rake proper and its draft bars, substantially 
as shown in the patent, whereby certain utilities and modes of 
operation are obtainel which have been shown to be the same in 
defendants’ rake as set forth in complainant’s patent. 
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I notice further that the pole braces in defendants’ rake are di- 
rectly attached to the prolongations of the draft bars. If this be 
thought to be a departure from the invention in complainant’s pat- 
ent I do not so regard it, for such prolongation of the draft bar 
forms a bracing part of the rake head, so that said construction of 
defendants’ rake is still within the terms as well as within the spirit me” 
of complainant’s patent and claim. 
Referring again to the hinged connection of the backing poles 


with the rake head in defendants’ rake, I call attention to the 4~ 
42 staples which may bold the brace firmly up against the top 


beam of the rake head or againt a block inserted between 

said brace and beam, whereby it is the evident intention to make 
the backing pole rigid with the rake head vertically as well as later- 
ally for use, so that the hinges of said poles after all may serve only 
as convenient means for vertical adjustments of said poles. The 
absence or disuse of such clamping staples, however, still leaves the 
construction of defendants’ rake, in my judgment, clearly within 
the intent and the terms of complainant’s patent. 

Q. 5. What do you understand to be the “ rake head,” as referred 
to in your previous answer ” 

A. In the sense in which the term is used in the patent I under- 
stand it to be the rigid body of the rake structure which is directly 
supported by the wheels and from which the teeth forwardly project. 
I do not understand that term as being applied to any particular . a 
beam or member of this rigid part of the structure, but to the entire 
rigid part or body of the rake which T have just mentioned. 


Cross-examination by O. W. Bonp, Esq. : 


X Q. 1. Does not the Kenaga patent, complainant’s exhibit herein, 
state that the projecting arms to which the horses are attached are 
the usual or any desired form ? 

A. Yes. 

X Q. 2. Do you understand from anything found in the deserip- 
tion of the rake and rake head in the Kenaga patent that these 
parts are different in construction from other forms of rake heads 
and rakes? 


a 


Question objected to for indefiniteness. 


Answer. The patent has reference specifically to that class of rakes 

which are intended for use in connection with stacking ma- 

43 chines and to which the horses are attached at the extfeme 

sides or ends of the rake. I do not understand that the pat- 

ent intends to point out a particular construction in such rakes or 
rake heads. 

X Q. 23. What new feature or operation is produced by the rake 
head and rake shown in the Kenaga patent, if any, beyond what 
was old at the date of said patent and in hay-rakes generally, so far 
as the description of the patent shows ? ; 

A. The rake proper does just what this sort of rake did before, 
being allowably an old rake itself. | 

X Q. 3. Does not the draft bars of the model, “ Complainant’s 
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Exhibit Defendants’ Rake,” answer exactly to the usual or any de- 
sired form of draft bars for rakes, as well as for the draft bars B of 
complainant’s patent ? 

A. They do as to position and form, but not as to use with the 

ole C. In this respect they correspond exclusively with the draft 
vars of complainant’s patent, wherein they are used solely for the 
purpose of , mam the rake forward and not for drawing it back- 
ward, as in the former construction of rakes from which the back- 
ing poles were absent. In defendants’ rake, as in complainant’s 
patent, the backing poles CC supplant the old function of the draft 
bars for withdrawing the rake from under its load. 

X Q. 4. Whether they perform only the functions of a hitch for 
drawing the rake forward or of furnishing a means for both drawing 
and backing the rake would depend on the hitch used in connection 
with the bars, not from any novel feature of the bars themselves, 
would it not? 

A. That is true. The draft bars are only the old form of such 
bars. 

X Q. 5. Splitting the reins back te a point in conven- 
44 ient reach of the driver, enabling the driver to handle either 
horse independently of the other, was not new at the date of 

the Kenaga patent, was it? — 

A. I don’t know whether it was or nt; I do not know that it 
was not. 

X Q. 6. Is not the connection shown in the drawing of the Kenaga 
patent of the poles to the rake head, when construed in connection 
with the words “ permanently or removably,” a connection by means 
of a bolt or other instrumentality which hold the bolts in a perma- 
nent position, leaving them capable of being removed if so de- 
sired ” 

A. The drawing undoubtedly shows the poles bolted or pinned to 
the rake head. The words “secured permanently or removably ” I 
understand to indicate the allowability of other than this form of 
attachment, which will commonly, I believe, be understood to be a 
permanent one, though not so certainly a permanent one as though 
the poles were framed in with the members of the rake head. 

X Q. 7. If either one of the two bolts used for attaching the rear 
end of the pole to the rake head were removed, would you then 
have a rigid pole in the sense intended by the patent ? 

A. You might or you might not. I should think, from looking 
at the drawing, that the rear-end bolt might be removed from each 
pole and the latter serve the purpose intended. This would be the 
case if the other bolt should prove sufficient to hold the pole up at 
its front end and its rear end down, because in that case the rear 
end of the pole will apparently have a side bearing against the ad- 
jacent rake tooth (as it happens to be shown in the drawing), by 

which the pole would be enabled to meet the back pull thereon. 
45 Lateral rigidity of the pole with the rake is all that is in any 
case required in the connection, but the pole itself should be 

“ stiff.” 
X Q. 8. Would not the pole, with the rear end unattached, be free 
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to swing inward at its forward end laterally, throwing the rear end 
outward to engage the wheel in the construction referred to ? 
A. Apparently, if there were anything to push it inward far 


enough. 
X Q. 9. With one point of attachment only is not the pole a free 
one instead of a rigid ene laterally ? eh Su 


A. It would be free to move in one direction in the particular con- 
struction pointed out in the drawing, but the pole itself would still 
be stiff. To give the pole but one point of attachment by a pivot, so 
as to allow free lateral movement to any great extent, would, in my 
judgment, be unmechanical and probably less desirable than a con- 
nection which gives lateral rigidity with the rake head. 

X Q. 10. Please point out the language in the specification by » 
which provision is made in the patent for a vertical adjustment of 
the free end of the pole by the use of a block, as testified to by you. 

A. There is no ate language. The adjustment referred to by 
me would be the expedient of a verv ordinary mechanie. 

X Q. 11. You have testified as to thills being attached to thé draw 
bars as being found in the patent as equivalent of the polesCC. Is 
that statement correct ? 

A. I think so. My reference was to lines 68 to 76 in the specifi- 
cation (wherein I notiee the letter B is misused for the letter C), 

X Q. 12. When thills are so employed do you understand from the — ; 

patent that the poles C C are to be dispensed with ? Y “ 
46 A. Asa backing device, yes. 
X Q. 13. Where and in what manner does the patent set 
forth that thills are to be attached ? 

A. Inthe paragraph just referred to, which says “a pair of thills 
mav be connected with each of the arms B B.” 

X Q. 14. Does the patent set forth any special mode of attaching 
the thills to the draw bar? 

A. It does not. 

X Q. 15. The ordinary and well-known slip and eye generally i 
used for attaching thills to venicles could be used for att: ching the ‘ 
thills to the draw. bar, could they not? 

A. I think so. 

X Q. 16. It is on this well-known hinge connection for the attach - 
ment of thills that vou base vour conclusion as to there being no 
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departare from the patent when the backing poles have a hinge con- _ 
nection, is it not? ' i 

A. No; not wholly. That is my opinion, without reference to ; 
what the patent says about thills or to what is known of the | yo Bi 
ways of hinging thills. It would be my opinion if there were noth-* 
ing said about thills in the patent. Perhaps the hinging of a pole 
might be an improvement, but it would not bea departure from 
the invention, as claimed in the patent. 

X Q. 17. Would the attachment of the thills by hinge connection 
to the head of the rake instead of to the draw bar be a departure 
from the patent? 

A. As | understand the question, | think it would, because the 

ally 


draft bar is specified as an element of the combination, and the 
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statement relative to the thills is that a “ pair of thills may be con- 
nected to each of the arms B B, * * * which would be an 
equivalent of the construction shown in the drawing.” It 
47 would moreover be a departure from common use and utter- 
ably impracticable, for it is the essence of this invention that 
the horses are located at the ends of the rake, which requires the 


sf draft bars B or their equivalents to be present in order to give the 

| horses this position. 
! XQ. 18. The patent itself makes a permanent or removable stiff 
4 pole attached to the rake head the equivalent of thills attached 
| through tie draft bar, the manner of attachment being left to the 


mechanic, does it not? — . 
A. The patent states that such thills attached to,the draft bars 
» without specifving any particular form of attachment would be the 
equivalent of the pole C attached to the rake head. 

X Q. 19. What purpose is subserved by raising or lowering the 
free end of the pole which you have testified to? 

A. The poles C C, as shown in the drawing and stated in the pat- 
ent, are “directed forward, upward, and outward” from the rake 
head, “so that the free front end of each is in position to allow the 
adjacent horse to be hitched thereto by a breast strap.” I should say 
the free end of the pole would be raised or lowered (if raised or low- 

ered at all) for the purpose of bringing said free or front end in 
proper relation to the horse when not originally constructed with the 
proper elevation. 

X Q. 20. This requirement, at a proper elevation of the free end 
of the pole C to suit the horse, is not set forth as a feature in the 
‘ patent, is it? 


A. It is not. : 
, | X Q. 21. The object of the rigid pole or of the thills is the backing 
/ of the rake, is it not? 
A. To permit the horse to back the rake—yes. 

j 48 X Q. 22. The patent itself makes the pole C and the thill 
i the equivalent one of the other in backing the rake by the 
horse. 

A. The patent states the thills to be the equivalent of the pole for 


this purpose. 
MELVILLE E. DAYTON. 


Subscribed and sworn to before me this 3rd day of April, 1886. 


[SEAL. ] H. M. MUNDAY, 
o t~~ Notary Public. 
49 STATE OF ILLINOIS, ns 
County of Cook, “ 


I, H. M. Munday, a notary public in and for said county of Cook, 
do hereby certify that on the third day of April, A. D. 1886, the day 
named in the deposition hereto annexed, | was attended at room 
No. 67 Honore block, 204 Dearborn street, Chicago, in said district, 
by the counsel and witness aforesaid ; that the said witness was by 

-_ me duly sworn and examined, and his deposition was reduced to 
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writing and read to him by me and by him subscribed in my pres- 
ence, and that the following exhibits, to wit: 

“Complainant’s Exhibit Kenaga Patent,” 

“Complainant’s Exhibit A,” 

“Complainant’s Exhibit B,” 

“Complainant’s Exhibit C,” 

“Complainant’s Exhibit Defendants’ Rake” were introduced in 
evidence and identified by my signature. 

Dated at Chicago, Illinois, April 5, 1886. 

[SEAL. | H. M. MUNDAY, 
Notary Public. 
Notary’s fees: 

a S7 00 
Marking exhibits (5) ---- 50 
Certificate | 00 


Paid by compl’t 9 50 


United States Circuit Court, Northern District of Illinois. 


AcmME Hay Harvester CoMPANY 
vs. In Equity. 
STEPHEN MARTIN et al. 


At Chicago, Illinois, on the 26th day of April, A. D. 1886, before 


Albert H. Adams, a notary public. 

Present: J. H. Peirce, Esq., for complawnint; O. W. Bond, Esq., 
for defendants. 

At 11.80 o’clock in the forenoon the parties to the above cause, by 
their counsel as above, met at the office of Messrs. Pierce & Fisher, 
rooms 66 and 67, No. 204 Dearborn street, Chicago, Illinois, by 
agreement, where the following proceedings were had: 


Joun E. Kirk, a witness produced on behalf of the complainant, 
being first duly sworn, deposes and says, in answer to interrogatories 
to him propounded by James H. Petrer, Esq., as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. John E. Kirk; age, 56; residence, city of Peoria, Illinois; 
am the president and general manager of The Acme Hay Harvester 

Company, the complainant in this cause. 
51 Int. 2. State what is the business of that company. , 
Ans. The manufacture and sale of hay rakes or gatherers 

and hay rickers or loaders. 

Int. 3. How long has that company been engaged in that busi- 
ness ? , 

Ans. Since the organization of that company, which, 1 think, was 
in the latter part of 1883. 

Int. 4. How long have you been president and general manager 
of the company ? 7 

Ans. Ever since its organization. 
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Int. 5. Has the company been making hay-rakes and hay-rickers 
since it first began business ? 
Ans. It has. . 

_ Int. 6. State what, if any, experience you had in the manufacture 
y and sale of hay-rakes prior to your connection with the Acme Com- 

pany. 

Ans. I first began the manufacture and sale of hay-rakes and hay- 
stackers in 1876, at Salisbury, State of Missouri, in a small way at 
first, making only eight or ten rakes and four or five rickers in the 
year 1876. In 1877 I made about one hundred and fifty rakes, 
partly at Salisbury, Missouri, and partly at Rennick, Randolph 

,county, Missouri. While at Rennick they were made by Grant & 
‘AV idliams, under contract, for me. From that year up to and in- 
cluding the vear 1883 I had rakes made under contract at Salisbury, 
Missouri, and Breckenridge, Caldwell county, Missouri, and Peoria, 
Illinois, making variously from one hundred and fifty to twelve 
hundred rakes in the year 1883. 
‘ Int.7. When you first began the manufacture of rakes at Salisbury, 
Missouri, as you have stated, what kind of a rake was it that you 
made and sold? 
52 Ans. It was a-long wooden sweep-rake, about twelve feet 
long, with wooden teeth about eight feet long, mounted on 
cast-iron runners, and it was operated by hitching a horse at either 
end and a boy riding each horse. The rake would be drawn back- 
ward in the field to the place of commencing to rake, and the boys 
would turn the horses and travel in the direction of the stack, gath- 
ering the hay on the rake. 
Int. 8. State how such rake would be operated to discharge the 
load therefrom. 
Ans. The horses would be turned around and the rake withdrawn 
from the load. 
| ; Int. 9. How would the horses be turned around? 

; Ans. Each boy would turn his separate horse, one turning to the 
a right and the other to the left, and travel in the opposite direction 
from that traveled in gathering the hay on the rake. 

Int. 10. What was the mode of attachment of the horses to such 
ruke in order to allow the rake to gether and to be unloaded as you 
have described? 

Ans. Each horse was attached at each extreme end of the rake by 
means of a rope or chain about ten feet long. 

Int. 11. Have you a sketch or cut of the kind of rake you have 
referred to; and, if so, will you please produce the same? 

‘ Ans. | have: and here it is. 


gee oe 


Witness produces a cut, which is offered in evidence and marked 
“Exhibit Kirk Drag Rake.” 


Int. 12. State*what, if any, objections in practice were encountered 

in the use of any such rake, referring to the sketch, if you please, 
in connection with the explanation you make. 

dd Ans. First, it requires two riders or drivers old and intel- 

ligent enough to guide and manage the rake and at the same 
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time not so large as to overburden the animal when necessary to 


ride, and if rake teeth (or tooth) should strike an obstruction or 
bunch of wet hay catch on point of tooth or run into the ground 
it was necessary, in order to get the backward motion of the rake to 
free the tooth or teeth from said obstructions, that the horses should 
be turned right about, causing the single-trees to hit the horses’ heels 
and tugs becoming unhooked, necessarily making it rather slow and 
unpleasant to operate compared with our later forms. I[t also made 
it very heavy and hard on the animals to draw such rakes. I will 
further state that the horses’ feet were liable to become entangled in 
the teeth of such rakes, and especially so if a tooth near one end or 
the other should run into the ground, thus giving the horse whose 
end was free leverage that would cause him to pull the rake around 
on the horse whose end was fast and not only break the teeth of the 
rake, but knock the horse’s feet from under him and cause him to 
fall, sometimes crippling horse and rider. 

Int. 15. State how long you continued in the manufacture and 
sale of such rakes, giving the number of rakes during each year or 
season. 

Ans. I was engaged in the manufacture of such rakes from 1876 
to 1882, inclusive. In 1876 1 made about eight or ten such rakes ; 
1877, about one hundred ; 1878, about one hundred and fifty ; 1879, 
about three hundred; J880, about three hundred and fifty ; 1881, 
about six hundred; 1882, about seven hundred and fifty. 

Int. 14. State whether the construction of rake as shown in Ex- 

hibit Kirk Drag Rake was the only kind of such rake mada 
54 by you during the years mentioned; and, if not, state what 
the other kinds were. 

Ans. About the year 1879 or 1880 I slightly changed the form 
or construction of the head of said’ rakes, putting in what I termed 
truss blocks. ‘They were to prevent the rake from sagging, and also 
to keep the hay from working back over the head, thus scattering 
the hay. This so-called truss head was also lighter and stronger 
than the way [ before made them. In the vears 1880 and 1881 I 
also made a few rakes with trucks and tongue, providing means 
whereby a team of horses could be hitched direetly hehind the rake 
and shove the rake with the load, and guided by means of the trucks 
and rudders, something on the principle of a header for harvesting 
grain. ‘The objections | found to this kind of a rake were its weight 
und necessarily being very long, unwieldy, and it required a strong 
expert man to operate them, and by reason of the horses being hitched 
so far in the rear of the load made the draft very heavy, and in pn- 
even meadows when the rake became loaded, if the wheels or truck 
on which the driver sat would be on higher ground than the rake 
proper with the load, the line of draft would be such as to raise the 
driver, truck,and wheels off of the ground and prevent the rake from 
being shoved along with the load, as desired. It was also impossi- 
ble to get the hay from the corners of the fences, as it was necessary 
to begin to circle before getting to the corner in order to make the 
turn. 
Int. 15. Referring to the form of the rake first mentioned by you 
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in the last answer, please state how, if at all, such form of rake dif- 
fered as to the mode of hitching the horses thereto from that which 
you had previously employed. 
53 Ans. There was no material difference other than in the 
later form. <A draft bar was extended about four feet out- 

ward from the teeth and provided a means of hitching the horses 
near the load, and more nearly opposite each end of the rake, not 
requiring so long a hitch. 

Int. 16. What kind of a hitch was used in this improved form ? 

Ans. Simply a clevis attached to the draft bar, as before stated, to 
which was connected a single-tree to which the horses were attached 
by means of their tugs. 

Int. 17. What do you mean by a tug? 

Ans. I mean that part of the harness by which the load is drawn, 
connected to the collar or hames on the harness. 

Int. 18. What was it made of? 

Ans. Some of them used ropes and some of them were made of 
leather. 

Int. 19. If you have any sketch showing this modified form of 
rake you will please produce the same. 

Ans. Here it is. 


Sketch produced by the witness offered in evidence, and the same 
is marked “ Kirk Exhibit B.” 


Int. 20. Please compare the “ Exhibit Kirk Drag Rake ” with the 
“Kirk Exhibit B” and state how, if at all, the hiteh shown in the 
rakes of said exhibits respectively differ, substantially, from each 
other. 

Ans. As I have heretofore stated, there is no material difference. 

Int. 21. Is the hiteh in both flexible or rigid? 

Ans. They are flexible in both, and to discharge the load 

56 the horses are operated the same, being turned right and left 

around, moving in the opposite direction to leave the load 
where desired. 

Int. 22. These forms of rake shown by the exhibits just specified 
are commonly known in the trade by what term ? 

Ans. By various terms—“ the Long-Tom sweep,” “gatherers,” and 
“Go Devils” and “ drag-rakes,” generally termed “ drag-rakes.” 

Int. 23. Were the forms of such drag-rake shown by said exhibits 
mentioned the only kinds thereof known to you during the time 
you were making the same ? 

Ans. They were not. : 

Int. 24. How, if at all, did sach other forms of drag-rake differ 
materially as to the mode of hitching the horses thereto from the 
mode you have described in connection with said exhibits ? 

Ans. They did not differ materially. The hitch and mode of 
operating were substantially the same, so far as [ knew. 

Int. 25. In your answer to question 14 you mention the making 
in the years 1880 and 1881 a few rakes with tracks anii tongae, 
provided with means whereby a team of horses could be hitched 
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directly behind the rake. About when did you first have knowl- 
edge of such construction of rake ? 

Ans. I think it was in the latter part of 1879. 

Int. 26. Can you furnish a sketch or picture illustrating such type 
of rake wherein the team was hitched back of the rake body ? 

Ans. I ean; here it is. 

Sketch produced by the witness offered in evidence, and the same 
is marked “ Kirk Exhibit C.” 


o7 Int. 27. Aside from the shove-rake last mentioned shown 

by Exhibit C and the drag-rake before referred to, were there 
any other kinds than these in use, to your knowledge, adapted for 
use in conjunction with hay-rickers prior to the invention of Kenaga 
in this suit? 

Ans. There were not. 

Int. 28. Please state, if you know, about what was the average 
price of a drag-rake of the kinds hereinbefore referred to to the user. 

Ans. From fifteen to twenty-two and a half dollars. 

Int. 29. And the price of the pusii-rake—what was that? 

Ans. Thirty-five dollars; from thirty to thirty-five dollars. 

(nt. 30. When did you begin the manufacture of the hay-rake 
like that shown and described in the letters patent of Martin H. 
Kenaga, No. 259,550, dated June 13, 1882, now in controversy ? 

Ans. In the fall of 1882. 

Int. 31. Where were you then engaged in business ” 

Ans. At the city of Peoria, in the State of Illinois. 

Int. 82. Were you then in business for vourself; or, if not, how 
were you engaged ” 

Ans. I was engaged in business for myself individually. 

Int. 35. State the circumstances which induced you to begin the 
manufacture of such Kenaga rakes. 

Ans. Having sold Martin H. Kenaga, the inventor of said rake, 
hay-rickers and hay-rakes, which he had been using for several 
years, putting up large quantities of hay in Kankakee county, Illi- 
nois. When Mr. Kenaga made his first rake he invited me to go 

over and witness the working of it. l went during the hay 
5S harvest of 1882, and there witnessed the working of said 

rakes, and was fully convineed by means of Kenaga’s inven- 
tion said rakes were made much more practical and desirable than 
any [ had ever previously séen, used, made, or seen used. 

Int. 34. State generally what was the feature of such Kenaga rake 
which you saw in operation in 1882, distinguishing the same from 
the rakes with which you were previously familiar. , 

Ans. Kenaga had provided tongues or poles on either end of the 
rake for independently attaching each horse by breast strap of the 
harness, providing a hitch and arrangement of the lines whereby 
one driver could guide and manage the team much easier, both to 
the team and to the driver, than any rake I had ever seen of like 
class. 

Int. 35. State how that rake which Kenaga then showed you was 
operated to withdraw it from the load. 
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Ans. It was backed out by the horses by means of the tongues 
attached at each end of the rake. 

Int. 36. You may siate about what number of such rakes from 
year to vear has been manufactured by vou or your company since 
you first began, in 1882. 

Ans. In 1882 1 only made six or eight for exhibition at various 
State and district fairs. In 1883 I made twelve hundred of said 
rakes and made and sold about three hundred attachments, consist- 
ing of tongues, wheels, seat, and spring to change the drag-rakes I 
had before made into rakes of tne Kenaga construction. During 
the year 18583 I was indirectly interested in the so-called Milan 
Manufacturing Company, located at Milan, Missouri, who made 
about one thousand of said rakes. In 1884 the Aeme Hay Har- 

vester Company of Peoria, Illinois, made twenty-one hun- 
59 dred of said rakes and about three hundred attachments to 

change drag-rakes before made and sold to the Kenaga con- 
struction. In 1885 the Aeme Hay Harvester Company made 
twenty-eight hundred, and in 1886 we have finished and in the 
course of construction three thousand. 

Int. 37. Were the Kenaga rakes made by you or your company 
so inade by license from said Kenaga; or, if not, how otherwise ? 

Ans. For the first | made Mr. Kenaga did not charge me any 
royalty, as he desired to have them introduced. From and inelud- 
ing the year 1883 I manufactured under royalty up to the time of 
the purchase of his patent by our company—that is, the Aeme Hay 
Harvester Company. 

Int. 38. Can you produce a sketch or cut showing the Kenaga 
rake in the form in which it is now made by your company for the 
market? 

Ans. Iean. Here it is. 

Pamphlet produced by witness offered,in evidence and marked 
“Exhibit Acme Pamphlet.” 


9 


Int. 39. Refer to the “ Exhibit Aeme Pamphlet” and state where 
such forms of rake are shown therein. | 

Ans. On pages two, four, and five, and also on the front and back 
of the cover. 

Int. 40. Refer to the sketches shown on pages four and five of said 
exhibit and state how, if at all, the rakes there shown differ in re- 
spect to the poles at the sides of the rake to which the horses are 
hitched. 

Ans. They do not differ at all. 

Int. 41. In your answer to question 56 you mention the making 

of certain attachments whereby the old forms of drag-rake 
60 previously made by vou could be converted into rakes of the 
Kenaga pattern. What led you to make such attachments? 

Ans. By reason of the urgent demand upon me by my old cus- 
tomers, to whom I had sold the old style of drag-rakes. 

Int. 42. Why did they make this urgent demand ” 

Ans. For the reason that the attachment when applied to the old 
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style drag-rakes produced the Kenaga pattern and developed the 
advantages which I[ have heretofore specified for said rake. 

Int. 43. You may state whether or not this demand for attach- 
ments to convert the old drag-rakes into rakes of the Kenaga pat- 
tern still continues. 

Ans. It does, and we furnish vearly a great number of them. 

Int. 44. State, if you know, the average amount of hay per work- 
ing day which can be gathered by the Kenaga rake, the usual stvle 
of drag-rake, and the push-rake, respectively, assuming that the 
rakes proper in each instance are of the same width. 

Ans. Assuming the same width, the same kind of ground, and 
the same kind of hay, and hauled equal distance with the same 
hands and same team—all conditions, in fact, being equal—in my 
experience the Kenaga rake is enabled to gather up from a third to 
a half more hay than any of the other rakes. 

Int. 45. In the push-rake, such as shown by “ Kirk Exhibit C,” 
you have stated that such rake could not work in the corners of the 
field, and that it was diffieult to turn the same right about within a 
narrow circuit. Please state how the Kenega rake operates in. such 

respects. 
61 Ans. The Kenaga rake can be turned right about within 
the space it occupies on the ground. It can be gotten close 
up in the corners of the fields. 

Int. 46. Please state the comparative cost per working day in op- 
erating the Kenaga rake and the drag and push rakes, such as are 
shown by the “ Exhibit Kirk Drag Rake” and “ Kirk Exhibit C,” 
respectively. 

Ans. In operating the shove-rake, as per Exhibit C, it requires a 
man; in operating the drag-rake, as per “ Exhibit Kirk Drag 
Rake,” it requires two men, or two boys twelve to fifteen years old ; 
in operating the Kenaga rake it would only require one of those 
two boys. The two boys are usually hired for about the same price 
asone man. It is therefore shown that the cost of operating the 
Kenaga rake is but little, if any, more than half the cost of operat- 
ing either of the other two rakes. 

Int. 47. Are you familiar with the genera! market demand and 
course of trade in respect to the sales of the types of rakes you have 
mentioned ? 

Ans. I am. 

Int. 48. How are you so familiar? 

Ans. By reason of the position I occupy and by reason of getting 
out over the coufitry myself. 

Int. 49. Is the demand for the Kenaga rake on the increase or the 
decrease ”? 

Ans. It is very much on the increase. 

Int. 50. How is it with the others? 

Ans. As far as my observation and knowledge extends it is very 
much on the decrease. 

Int. 51. Do you know the defendants in this cause ? 

Ans. I do. 

Int. 52. Are they manufacturers of the infringing rake? 
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Ans. Not to my knowledge. 
62 Int. 53. For whom are they agents ? 
Ans. Trumbull, Reynolds and Allen, of Kansas City, Mis- 
souri. 
Int. 54. Have you ever seen any of the circulars of that com- 
pany ? 
Ans. I have. 
Int. 55. Will you please produce the same if in your posses- 
sion ? 
Ans. Here they are. 
Circulars produced by witness are offered in evidence and marked 
respectively “ Kirk Exhibit E” and “ Kirk Exhibit D.” 


» Int. 56. Please examine the model heretofore offered in evidence 
and marked “ Complainant’s Exhibit Defendants’ Rake” and state 
if you know under whose direction such exhibit was made. 

Ans. It was made under my directions by the superintendent of 
our factory. 

Int. 57. How does said exhibit compare in its construction with 
the full-sized rakes like those sold by the defendants in this cause? 

Ans. The whole rake is substantially identical as near as it is 
practicable to produce in a model. 

Int. 58. Were such rakes like said exhibit sold or offered for sale 
by said defendants prior to the commencement of this suit? 

Ans. They were. 

Int. 59. Please examine the exhibit model and state, if you know, 
what relation the brace bar extending from the draft bar forward to 
the pole or tongue will bear to the top head piece of the rake and 
the stirrup or staple extending therefrom beneath the brace bar dur- 

ing the operation of backing the rake from its load. 
63 Ans. In the operation of backing the brace bar is brought 
to bear against the under side of the top head piece, but said 
brace bar is in no way affected by said stirrup. 

Int. 60. You may state whether, as your last answer is given, the 
stirrup is snug up against the brace bar as said bar is made to bear 
against the top head piece or is below the same. 

Ans. No; it is below the same. 

By agreement the further taking of testimony is adjourned until 
‘Tuesday, April 27, 1886, at ten o’clock in the forenoon. 

ALBERT H. ADAMS, 
Notary Public. 


Turspay, April 27th, 1886—ten o’clock in the forenoon. 
Met pursuant to adjournment. 
Present: J. H. Peirce, Esq., for complainant, and L. L. Bond, Esq,, 
for defendants. _ ; 
Cross-examination by L. L. Bonp, Esq., as follows : 


X Int. 61. In your answer to interrogatory 44 you state that, as- 
suming the size of the rake and other conditions to be equal, “ the 
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Kenaga rake is enabled to gather up from athird to a half more hay 

than any of the other rakes.” Did vou intend this statement to re- 

fer to spring tooth or other rakes of that class or only to the ones 

previously described by you? 

a Ans. I intended only to refer to rakes of the class previously de- 

scribed by me. ee | 

; X Int. 62. If the statement only refers to that class please ex- r 

i | plain how it is that so much more work. can be done with the 

Kenaga rake? 

64 Ans. In using wire or spring tooth rakes the hay is only Tt 

gathered in windrows and left over the field, requiring manual 
labor—pitechforks and other means—for gathering and condensing 
the hay, whereas with the Kenaga rake the hay is taken direct 
from the swath, gathered and hauled in large quantities into hay- 
| rickers or to the stacks where it could otherwise be pitched. 

X Int. 63. It is a somewhat common practice, is it not, to take hay 
from windrows by these larger carrying rakes like the Kenaga and 
like ones described by you as having been manufactured prior to 
your manufacturing the Kenaga rake ? 

Ans. Yes, sir; such is the case, and the rakes can be used for tak- 
ing the hay from the swath, and also from the windrows. 

' X Int. 64. Your comparison, in answer to Int. 44, was instituted 
with respect to rakes of the size and character of the Kenaga rake, 
with a horse at each end, but without facility for backing other than 
turning the horses around. In the use of these-older rakes was 
there any lost time otherthan that consumed in turning the horses 
to unload or in getting away from the obstructions mentioned by 
you ? 

Ans. In my answer to interrogatory 44 I also mentioned a push- 

rake in making the comparative statement. There was, in raking 

with wooden-teeth rakes of the class in question. It often becomes 
necessary to get the backward motion of the rake while gathering 
the load, in order that the teeth may drop clear into the ground and 

run farther under the load being gathered, and thus gather in a i 

much larger load than would otherwise be done by simply drawing 

the rake until the teeth became first filled and then hauled to the 

stack. 

69 X Int. 65. When you applied the Kenaga attachment to 

your older rakes, as mentioned by you in your testimony, 
would the application of this attachment increase the capacity of 
those older rakes from a third to a half? 

Ans. I think they would, and at the same time be much easier 
operated. 

X Int. 66. Please give your understanding of the reason why the 
Kenaga attachment Increased the capacity of those older rakes to 
such an extent. 

Ans. For the reason that, the two horses being controlled and 

| driven by one driver, if a tooth of the rake should run into the 

| ground or become otherwise obstructed the driver simply backs his | 

team to free such tooth and drive forward, which could be done in 

very much less time than to turn the horses around, traveling a dis- e 
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tance of about twenty feet at each turn, taking upthe slack rope to 
move the rake either backwards or forwards. The single-trees often 
become unhooked from the tugs while turning the horses, causing 
the drivers to have to dismount and rehook them, all of which took 
up time. 

X Int. 67. The unhooking of the tugs could be easily remedied 
by changing the hooks on the whiffletrees or by making them orig- 
inally so that they would not unhook, could it not ? 

Ans. This could possibly have been done, but farmers usually use 
such single-trees to their rakes, as they have on their farms used on 
cultivators, wagons, and other farm machinery where single-trees 
are used. : 

X Int. 68. Is it not a poor rake that runs into the ground very fre- 
quently ? 

Ans. In order to make a rake rake hay clean it is neces- 
66 sary to make the teeth run very close tothe ground, and, unless 
on a very smooth meadow, very often run into the tussocks 

or branches of grass routs. 

X Int. 69. Where the teeth are as nearly horizontal as they are in 
this class of rakes they are not very liable to run into the ground, 
are they ? 

Ans. I must say that my experience is that they are very liable 
to catch in the ground with any form of tooth of that kind I have 
been able to make, but not to-that degree that would materially re- 
tard their operation on reasonably smooth meadow. 

X Int. 70. The teeth frequently go through the tussocks or grass- 
root bunches without materially checking the rake, do they not? 

Ans. They sometimes do when the tussocks are not tough. 

X Int. 71. Do the teeth in the Kenaga rake, as you make it, have 
any separate or independent vertical movement or vibration at their 
points ? 

Ans. We make such teeth of hickory, eight feet long, which will 
spring and conform to the uneven surface of the ground to. a very 
great extent. We also have a lever device for raising the points of 
such teeth. 

X Int. 72. The spring of the teeth enables the rake to pass over 
ordinary obstructions in meadows without catching or running into 
the ground, does it not”? 

Ans. Where thé knolls or tussocks are oval, having a smooth in- 
clined surface, it does to a considerable extent. 

X Int. 73. Is the provision for tilting the entire rake one of the 
advantages considered by you in estimating the superiority of a 
rake constructed according to the Kenaga patent? 

Ans. Not necessarily so. 
67 X Int. 74. Does it not require as much time to back out 
the Kenega rake aud turn it around bodily as it does to turn 
the horses around and pull the rake out backwards when unload- 
ing? ° 
Ans. It does not. 
X Int. 75. Please explain why the turning of the horses and pull- 
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ing the rake out backwards is not the quicker method of the two 
for unloading and getting the rake in position to start back. 

Ans. For reasons previously stated and the liability of one driver 
moving faster than the other in the backward movement often 
cramps and causes the hay to follow the rake, necessitating the re- 
turning of the horses and a forward movement again in order to 
deposit the load where desired, and especially is this the case when 
such rakes are used in connection with hay-rickers. 7 

X Int. 76. So far as the binding of the hay upon the rake teeth is 
concerned, does not the backing of one horse quicker or faster than 
the other produce the same result ? 

Ans. Yes; but when the rake is governed by one driver having 
control of both horses at the same time he is enabled to back the 
rake squarely out from beneath its load by means of the backing 
tongues, as described in the Kenaga patent. 

X Int. 77. This advantage is due largely to the arrangement of 
the lines, as stated in your direct testimony, is it not? : 

Ans. Well, | would say in answer to that that I understand the 
arrangement of the lines as used on the Kenaga rake to be part of the 
combination to make up the patent. He certainly could not con- 

veniently manage or back the team without the use of lines. 
68 X Int. 78. In the Exhibit D the outer rake, marked “ Com- 

mon Gatherer,” illustrates the form of rake used in turning 
the horses and drawing it back, dues it not? , 

Ans. It illustrates one kind of such rakes. 

X Int. 79. It also illustrates what we have called turning the 
horses around and going backwards into the field, does it not? 

Ans. Yes; such rake is so operated. 


Redirect examination — J. H. Petree, Esq.: 


R. D. Int. 80. In your answer to X interrogatory 66 you state that 
if the tooth of the rake—in rakes of the Kenaga pattern—should run 
into the ground or become otherwise obstructed the driver simply 
backs his teain to free such tooth. What is the peculiarity in con- 
struction of said rake, if any, which enables him to do this? 

Ans. It is the attachment of the horses at each end of the rake— 
to the tongues. 

Kh. D. Int. 81. Please examine the office copy of the Kenaga pat- 
ent now shown you and state the part you mean by “ tongues.” 

Ans. It is the part marked C in the patent. 

kK. D. Int. 82. Is the tongue or pole C there shown employed only 
for backing the rake from its load or from an obstruction? , 

Ans. They are also valuable, and I regard them as almost indis- 
pensable in the management and guidance of the team. 

R. D. Int. 83. Guidance at what time? 

Ans. In driving the rake while going to the field—while gather- 

ing the load—and also in turning the rake around. 
69 ° R. D. Int. 84. How much, if anything, have the driving 
lines to do with these movements as compared with the 
ee: or poles? That is, state the function of each, if any they 
lave. 
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Ans. The poles or tongues are also guides, each horse being 
fastened to each tongue. When necessary to turn the rake to the 
left hold back the horse on the left by means of the driving line, 
moving up the horse on the right; keep both horses’ heads in the 
saine direction until the direction is reached in which it is desired 
to drive the rake and then go ahead. 

R. D. Int. 85. Do you regard yourself as a person skilled in the 
construction and interpretation of the specifications and claims of 
patents for inventions? 

Ans. I do not. 


JOHN E. KIRK. 


Subscribed and sworn to before me this 27th day of April, A. D. 
1886. 
[SEAL. ] ALBERT H. ADAMS, 

Notary Public. 


70 Notary’s Certificate. 


Stave OF ILLiNois, | .. . 
County of Cook, si 


I. Albert H. Adams, a notary public in and for the county of 
Cook, in the said State aforesaid, do hereby certify that the furego- 
ing deposition of John E. Kirk was taken by and before me, at the 
time and place therein specified, pursuant to agreement; that the 
parties to the said cause were present at the taking of the same— 
complainant by its counsel, J. H. Pierce, Esq., and defendants 
by their counsel, O. W. Bond, Esq.,and L. L. Bond, Esq.—as therein 
appears; that before deposing the said John E. Kirk was by me 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth in the cause now pending in the circuit court of the United 
States for the northern district of Illinois, wherein The Acme Hay 
Harvester Company is the complainant and Stephen Martin ef al. 
are the defendants; that his deposition was reduced to writing from 
lis statements and the same duly subscribed and sworn to by bim, 
as therein appears. 

And I do further certify that I am neither attorney nor of counsel 
for any of the parties in said deposition or caption named, and am 
in nowise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and affixed 


iny notarial seal this 27th day of April, A. D. 1886, 
ALBERT H, ADAMS, 
Notary Public. 


71 United States Circuit Court, Northern District of Illinois. 
Acme Hay HARVESTER COMPANY 


v8. tn Equity. 
- STerpHeN Martin et al. 


At Chicago, Illinois, on this 24th day of August, A. D. 1886, before 


Albert H. Adams, a notary public. 
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Present: J. H. Peirce, Esq., for complainant; L. L. Bond, Esq., 
for defendants. 

At ten o’clock in the forenoon, pursuant to agreement, the parties 
to the above-entitled cause met at the office of Messrs. Peirce & Fisher, 
room 66, Honore building, No. 204 Dearborn street, Chicago, Illinois, 
where the following proceedings were had : 


Jesse Hupson, a witness produced on behalf of the complainant, 
being first duly sworn, deposes and says, in answer to interrogatories 
to him propounded by J. H. Petree, Esq., as follows: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Jesse Hudson; I am 46 years old; I live in Morgan town- 
ship, Cole county, Illinois; occupation, farmer and justice of the 
peace. 

Int. 2. How long have you been a farmer? 
Ans. I have been a farmer ever since [ was nine or ten 
vears old. 
Int. 8. I show you a copy of letters patent No. 94889, dated 
September 14, 1869, grauted to Jesse Hudson, of Charleston, Illinois, 
for an improvement in horse-rakes, and ask you whether you are the 
Jesse Hudson named in that patent. 

Ans. Yes, sir. 

Int. 4. Did you ever make a horse-rake of working size after the 
plan shown in that patent? 

Ans. Yes, sir. 

Int. 5. How many did you ever make? 

Ans. Only one large one. There were some two or three models 
for some persons who went West to introduce it. They never re- 
turned them and never did anything with them, so far as I know. 

Int. 6. So far as you know, was there ever more than the one rake 
made of working size according to the plans and specifications of 
your patent before named ? 

Ans. No, sir. 

[nt. 7. Do you remember about when it was that such rake was 
made ? 

Ans. I don’t remember exactly. I think the big rake was made 
after the patent was granted—probably in 1870. 

Int. 8. After that rake was made was it ever used in harvest- 
ing hay? 

Ans. Yes, sir. 

Int. 9. How long was it used ? 

Ans. We used it part of two seasons. ° 
73 Int. 10. How soon after it was made did you first use it? 
Ans. It was made along in the spring; probably in April 
or May, and it was used during the coming harvest. : 

Int. 11. When was it last used ? 

Ans. The harvest following. 

Int. 12. Do you remember about how much hay you raked 
with it? : 

Ans. I think we raked about thirty acres the two seasons; ten 
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acres one season and twenty the other. We had a small farm at 
that time. 


Counsel for complainant offers in evidence a hay-rake model, 
which is marked “ Complainant’s Exhibit Hudson Model.” 


Int. 13. Please examine the exhibit model just now introduced 
and state, if you know, what it is. 

Ans. The model is like the one I had, with the exception that the 
teeth were mortised through the beam in place of being bolted under- 
neath. 

Int. 14. What do you mean by saying “ like the one I had”? 

Ans. I had a model made anid also a big rake on the same plan. 

Int. 15. Is that the model and big rake concerning which you 
have already testified ? 

Ans. Yes, sir. 


Counsel for complainant offers in evidence a shortened rake con- 
taining the two extreme ends, and the same is marked “ Complain- 
ant’s Exhibit Hudson Rake.” 


74 Int. 16. Please examine the rake just offered in evidence 
and state, if you know, what it Is. 

Ans. As far as it goes it is a model of the old rake, with the ex- 
ception of the timbers being a little heavier in this exhibit and the 
teeth were mortised into the axle. The length of the rake was six- 
teen feet long and the beam into which the teeth were mortised were 
4 by 6, as I now recollect. 

Int 17. The outer or front upright standards, what were their 
dimensions ” 

Ans. Two by four, and had a slot with holes in, the same as this. 
The back standards were 2 by 4. The rake teeth were between 
seven and eight feet; they probably lacked a little of being eight 
feet. The lifting arins or beams were somewhere between eight and 
ten feet long; I dou’t remember theirexact length. They extended 
not quite to the end of the teeth, [ think. 

Int. 18. Aside from the differences in size of the various parts 
and the manner of securing the teeth as you have mentioned, does 
the “ Exhibit Hudson Rake” fairly represent the working rake con- 
structed by you after the plan of your patent, as you have already 
testified ? 

Ans. Yes, sir. 

Int. 19. I eall your attention to the wheels in the “ Exhibit Hud- 
son Rake” and ask where and when, if ever, you have seen them 
before. 

Ans. I have seen them on my farm and used them on my big 
rake, to the best of my recollection. 

Int. 20. What big rake do you refer to? 
Ans. The one I have already testified to. I never had but the 
one large one. 
5 Int. 21. You have stated that the big rake built by you 
after the plan of vour patent No. 94889 and of this “ Exhibit 
Hudson Rake” was used by you during parts of two seasons in har- 
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vesting hay. You may state what became of that rake after the 
end of the second season in which it was used. 

Ans. In the first place, the parties who did the pitching complained 
of the hay hanging together and made it pitch terribly bad, so when 
we quit using it we shoved the rake into a hedge, where it lay for 
years and disappeared gradually, a piece at a time; the wheels were 
brought up to the house. 

Int. 22. Please examine the “ Exhibit Hudson Rake” and state if 
you recognize any parts other than the wheels as belonging to that 
original rake. 

Ans. There is one clevis and those iron axles. I had the wheels 
and axles afterward in a roller. 

Int. 25. What clevis is it that you refer to? 

Ans. A little clevis on the outer end of the axle for attaching the 
chain of the single-tree to. 

Int. 24. How does it happen that the wheels and axles and clevis 
of that original rake are preserved ? 

Ans. The axles we used for a number of years in a roller, and 
the wheels were brought to the house; one lay in the barn and the 
other under the steps of the wash-house. The clevis was thrown 
into a box of old irons and happened to be there when looked for. 
There were two in the first place, but only one was found. 

Int. 25. In using the original rake like that shown in your patent 
No. 94889 you may state what was the purpose of the arms or bars 

C extending forward at the sides of the rake. 
76 Ans. They were calculated for hand levers to adjust the 
teeth, in case they should strike a little tussock or anything 
of the kind, to be operated by the rider—that is, by the person on 
horseback. 

Int. 26. You may state how the hand levers C worked in prac- 
tice—whether successful or not. 

Ans. Weil, [ think not when we run into anything tight. A man 
on a horse couldn’t raise it out of a trussock. A man on horse- 
back didn’t have the power he would have on the ground. Witha 
heavy load on we would have to turn around and back out. 

Int. 27. Did it ever occur to you that instead of turning the 
horse around and backing out the horse might be hitched at the 
front, to. the arm C, and that arm be used as a pole to aid in back- 
ing the rake? 

Ans. No, sir; I never thought about a thing of that kind; and it 
didn’t extend far enough out. It generally come near the collars. 

Int. 28. In the rake, then, as constructed by you the arms C 
could not be used to back the rake. Is that true? 


Question objected to as leading. 


Ans. Yes, sir. 

Int. 29. You have stated that the clevis on the outer end of the 
axle, as shown in the “ Exhibit Hudson Rake,” was used for attach- 
ing the chain of the single-tree. Do you remember about how long 
those chains were? 
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Ans. I don’t know exactly the length. i think we used the stay- 
chains of a wagon. 

Int. 30. About how long are the ordinary stay-chains of a 

wagon? . 
77 Ans. I would think they were between sixteen inches and 
two feet. Some stay-chains are longer than others. 

Int. 31. Did you use the full length of such chain ? 

Ans. I don’t remember positively, but I think I did. That was 
fifteen or sixteen years ago when that was dono. 

Int. 32. How was the single-tree attached to the chain ? 

Ans. I don’t remember whether it was by a hook ora link. It 
was fastened so it would draw. 

Int. 33. Do you remember about how far front of the wheel the 
single-tree came when the horse was drawing? 

Ans. No, sir; not exactly; it was far enough so that the wheel 
and single-tree would not interfere with each other—some few inches, 
I suppose. 

Int. 34. You may state whether, in the use of the old rake, any 
breaking of its parts occurred ; and, if so, what they were. 

Ans. | think we split one of those uprights (pointing to one of 
the front standards). 

Int. 35. You may state how that happened. 

Ans. In pulling outwards like on the lever marked C in the 
drawing of the patent. 

Int. 36. When the rake was heavily loaded, if you chanced to 
strike an obstruction, did you usually employ the lever marked C 
in the drawing to clear the obstruction 

Ans. We generally turned and pulled her out backwards if we 

couldn’t pull forwards. 
78 Int. 37. Why,then,did you not use the levers C under such 
condition to lift the rake clear of the obstruction ? 

Ans. Too heavy, for one thing. The load on the rake would make 
it more than we could lift. 


Cross-examination by L. L. Bonn, Esq.: 


X Int. 38. So far as the gathering of the hay is concerned the 
rake worked well, did it not? 

Ans. Yes, sir; till it got its load. 

X Int. 39. Did you use it to make windrows ? 

Ans. No, sir. 

X Int. 40. Where did you deliver the hay ? 

Ans. We delivered to the stack or rick, whichever we were mak- 
ing. 
X Int. 41. After the load was done it was pitched up by hand, 
Was it not? 

Ans. Yes, sir; pitched up with pitchforks. 

X Int. 42. If the rake had been narrower or had a less distance 
between wheels the pitchers would have made less objection to the 
tangling of the hav, would they not? 

Ans. There would have been a smaller bunch, of course. 
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X Int. 45. All horse-rakes tangle the hay so as to make pitching 
more difficult, do they not’ 

Ans. I think they do; even a sulky-rake will do that. 

X Int. 44. What kind of a rake did you use after you quit using 
the rake like the model “ Exhibit Hudson Model”? 

Ans. I bought a revolving rake eight or ten feet long, which I 

have used up to this last harvest. 
79 X Int. 45. What kind of a rake did you use for this last 
harvest” 

Ans. I used a sulky spring-tooth rake. I raked about eighty 
or ninety acres with it. 

X Int. 46. If you had placed bent irons like those shown in Ke- 
naga patent No. 259,550 on the outer ends of the poles C of your 
big rake you could have attached the horses to them by breast 
straps or chains, could you not? 

Ans. No, sir; they would not have been long enough. 

X Int. 47. That would have been the only difficulty, would it 
not? 

Ans. That is the only difficulty I know of. The pole must ex- 
tend forward of the horse when he is pulling. 

X Int. 45. Had you seen any of these wide or sweep rakes, as they 
are now called, before you made your machine or the model made 
for the Patent Office? 

Ans. I saw a pole; I guess it was fifteen or sixteen feet long; 
it had no wheels. ‘This was the only long rake I had ever seen. 

X Int. 49. If the whiffletrees had been attached to a cross-bar 
behind the wheels, then the poles C would have been long enough 
for hitching the breast straps of the horses to them, would they not ? 

Ans. It they had been put back far enough they would have been 
long enough, but they wouldn’t work, because the strain would be 
sideways and would burst the forward uprights. 


JESSE HUDSON. 


80 Joun E. Kirk, a witness produced on behalf of the coin- 

plainant, being first duly sworn, deposes and says, in answer 
to interrogatories to him propounded by J. H. Perrce, Esq., as fol- 
lows: 

Int. 1. Are you the same John E. Kirk who has already testified 
for the complainant in this case ? 

Ans. tam. 

Int. 2. Please examine the Complainant’s Exhibit Hudson Model 
and st ite, if you know, what it is. 

Ans. It isa model made in exact accordance with the $pecifica- 
tion and drawings of the Jesse Hudson patent No. 94889, patented 
September 14, 1569. 

Int. 3. Under whose direction was that model made ? 

Ans. Under my direction. 

Int. 4. Please examine the “Complainant’s Exhibit Hudson 
Rake” and siate, if you know, what it is, 

Ans. It is a rake reduced to narrow width containing the two ex- 
treme ends of a rake constructed in exact accordance with the draw- 
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ching ings and specifications of the Jesse Hudson patent which I have 

heretofore mentioned as near as it was possible for a skilled me- 

| chanic from measurements obtained from copies of the drawings of 
using the Hudson patent to produce. 


Int. 5. You state that the exhibit has been “ reduced to narrow 
width.” What do you mean by that? 

Ans. I mean that we have left out eight teeth and brought the 
two ends nearer together by using short head beam and bringing 
the two ends with the bars marked C in the Hudson drawing and 

the front and back uprights and the two long end teeth nearer 
81 together for convenience in shipping and for the purpose of 
exhibiting the parts in question conveniently in court. 

Int. 6. How wide across was the rake which has thus been reduced 
in width, as you have described ? 

Ans. Sixteen feet between the wheels. 

Int. 7. Are the wheels of the exhibit in the same relation now to 
the long rake teeth next thereto ss in the full-sized rake before it 
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was reduced ? 

Ans. They are. 

Int. 8. You may state how, if at all, aside from the reduction 
in width you have mentioned, the exhibit rake differs from the full- 
size rake which you made. 

Ans. It does not differ at all. They are the same bars ©, front 
and back slotted posts, long teeth, axles, and wheels as used in the 
construction and operation of the full-size rake which I made in 
accordance with the Hudson patent. 

Int. 9 I call your attention to the wheels, axles, and clevis of this 
Exhibit Hudson Rake and ask you to state how they came into your 
| possession and why they were used in the construction of the full- 
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e : sized rake you had made. 

Ans. As the Jesse Hudson patent No. 94889 was claimed by the 
defendants in this case to have anticipated our Kenaga rake, I 
visited Mr. Jesse Hudson at his farm, about nine miles northeast of 
Charleston, Coles county, Illinois, to obtain from him, if possible, 

; one of his original rakes, and was only able to obtain the wheels, 
: axle, and one clevis which he stated were used in the construction 
and operation of his original and only rake made in accord- 
82 ance with his patent, and, being directed by you (referring to 
Mr. Peirce) to make such a rake, I used said wheels, axles, 
and clevis in part construction of the rake, using new material for 
P the remainder. 

; Int. 10. You may state whether the full-size Hudson rake made 
| by you was constructed in good, substantial, and workmanlike man- 
ner for field purposes, the same as if it werea rake of your company’s 

regular manufacture. 
Ans. It was. We did not take the pains to round up the corners 
and paint and stripe it as we do our regular stock is the only differ- 


ence. 
Int. 11. What do you understand by the full-sized rake to which 


the questions have referred ? 
Ans. I have reference to a full-sized rake made by me in accord- 
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ance with the Hudson patent specifications and drawings, and after- 
wards I reduced it to the width of the Exhibit Hudson Rake, which 
is here as an exhibit. 

Int. 12. Please examine the Exhibit Hudson Model and state how, 
if at all, such model, aside from difference in size, differs from the 
full-sized rake which was made by you after the Hudson patent. I 
refer more particularly to the structure, organization of the parts, 
and their relative dimensions, as shown in said model exhibit. 

Ans. The model which vou hand me is substantially the same in 
construction as the full-size Hudson rake which I made. The rela- 
tive dimensions of the parts are the same. The model is reduced on 

a scale of an inch to a foot. 
83 Int. 13. What was done with the full-size Hudson rake like 
the exhibit model after such rake was made by you ? 

Ans. We took it to a meadow, where we hitched horses to it and 
operated it, as described and set forth in Hudson’s patent. 

Int. 14. You may state in detail the course of your operations with 
the full-sized rake as conducted by you in the meadow. 

Ans. I hitched a horse at each end of the rake and had a couple 
of men ride the horses and gather a load of hay on the teeth, but, 
being hitched at the ends of the draft chains, I had to drive very 
slow and careful to preveut the horses from being hurt with the 
points of the teeth, as the points of the teeth were about half way 
between the fore feetand hind feet of the horses. Ifonehorse should 
move up a little faster than the horse on the opposite end the result 
would be to pull the teeth around and under the horse. When the 
rake was loaded the men on the horses attempted to raise the points 
of the teeth to help them over an obstruction, which was impossible 
for them to do. Sitting astraddle of the horses, they were in no po- 
sition to raise or lift much of a load. When we first commenced to 
use the rake we had short draft chains only allowing room enough 
for the wheel to turn clear of the single-tree. When we turned the 
horses around to withdraw the rake from its load and go out for 
another load we found these chains too short to admit of the single- 

tree working clear of the back upright post, and also the end 
84 of the long backward-extending rake tooth would strike the 

horse’s heels and prevent him from traveling. We thus had 
to extend the chains, and when drawing the rake forward with the 
chains extended, as I have described as being necessary for the back- 
ward drawing of the rake, brought the horse’s fore feet still farther 
forward and put the horse in a position still more liable to be in- 
jured by the rake teeth in the manner I have heretofore mentioned. 
When empty the rake was very easily tilted, throwing up tlie points 
of the teeth by means of the levers (marked C in the drawing). We 
operated with this rake in this way for some little time, when the 
riders got off the horses and we attached backing chains to the ends 
of the bars C and hitched the horses thereto by the breast straps, as 
shown in the Acme Lithograph Exhibit, and arranging the lines 
and hitch strap as shown in said lithograph, when I got behind the 
rake and attempted to drive the two horses myself, but which I found 
was impossible and impractical and dangerous to the horses for me 
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to attempt to do. The horses, too, were horses that had been worked 
to one of our Acme rakes for the whole season raking a large meadow 
and were well trained to work and be driven singly in this way, as 
shown in the Acme Lithograph Exhibit. The first trouble that I en- 
countered in attempting to draw the rake in this way was that the 
pull would come first on the breast strap and backing chain before 
the single-tree could be raised from the ground or any draft come 
upon the tugs. I first discovered, however, when standing the 
horse in position to be hitched to these bars C,as I have mentioned, 
that there was not space enough between the single-tree and 
85 the end of the backing chains upon the end of the bar C to 
allow the horse’s hind feet to come as far forward as the single- 
tree, as the single-tree was about half way between his fore feet and 
hind feet. Thus hitched they were in no position to draw the rake 
forward by means of the tugs and draft chains, and it was impos- 
sible to have them draw the rake forward any distance. So hitched 
I attempted to turn the rake by holding one horse back and moving 
up the other. This I found I could not do without injury to the 
pivot horse, as the bars C were shorter than the teeth and some four 
feet above and on a parallel with the outside teeth. The teeth struck 
the feet of the pivot horse before the bar C did his side, and came 
very near throwing the horse on his side onto the rake. The bars 
C of the said rake having no lateral support, they sprung inward 
and the outside teeth were stiff. I then attempted to make the 
horses back the rake, but, as I have heretofore stated, the distance 
being so short between the single-tree and the backing chain, they 
with some difficulty backed out over the single-tree and out of their 
tugs until sufficient distance for the strain to come upon the backing 
chain, when, by reason of the height of the backward end of the 
bar C above the pivot or axle of the rake, the effect was to raise up 
the points of the teeth and throw the rear ends of the long two out- 
side or backward-extended teeth onto the ground and prevent the 
rake being backed at all. In thus attempting to back the rake I 
broke one of the front and one of the back upright supporting bars 
for the arms C, as in the construction of said rake there is no 
86. provision made for any lateral or side strain upon the said 
bars C or upright slotted posts, and, while they were made of 
good tough white oak, they broke. In fact I found it impossible to 
either drive the horses forward or back them, hitched to the Hudson 
rake, as I have stated, as the bars U of the Hudson rake, as I have 
before stated, are directly parallel and above the two extreme end teeth 
of the rake, and they serve no purpose as guides or leads for the 
horses, as in the Kenaga patent and Acme Lithograph Exhibit. No 
one person, either mounted on the centre of the rake or walking 
behind it, could drive to horses so attached to the Hudson rake to 
operate the same, even if the bars C were made long enough to ex- 
tend forward far enough to admit a horse being hitched so that the 
draft would come first on the tugs and draft chains, for reasons. 
which I have stated that the bars C being directly above and parallel 
with the two end or outside teeth, they serve as no leads or guides, ab- 
solutely necessary where two Lorses are attached to a rake and driven 
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by one driver in the way shown and described in the Kenaga patent. 
By the Kenaga device the horses are always kept in exactly the 
same position with relation to each other and the rake, with their 
heads always.in the same direction, as one horse cannot change po- 
sition without the other. It is also an important fact that cross- 
checks, such as are used in hitching two horses side by side to a 
wagon, mower, or other vehicle, cannot be used in this kind of a 
rake, for the reason that such cross-checks would interfere with the 
ricker fingers in drawing on a load of hay, or the stack when 

used in gathering and hauling hay thereto, to be pitched by 
87 hand. In short, I think that the tongues and devices as 

arranged by Kenaga for guiding and backing the rake and 
keeping the horses entirely free from being hurt by. the teetlr of the 
rake and dispensing with the necessity of two vperators and ena- 
bling one boy to easily, practically, and successfully manage and 
operate a rake of this kind with such ease to the animals and satis- 
faction to the farmers—that it is the greatest improvement ever made 
on rakes of this class, and to this invention—Kenaga’s—is solely 
due the successful use and popularity of this kind of a rake through- 
out the entire hay-producing section of this and foreign countries. 

Int. 15. Daring the operations by you in the field with the full- 
sized Hudson.rake vou will state how the draft chains carrying the 
single-trees were attached to the rake. 

Ans. They were attached in the reversible clevis, as shown in the 
“Complainant’s Exhibit Hudson Rake,” at the end of the axle. 

Int. 16. You staie that when the Hudson rake was loaded the 
men, riding astride the horses, attempted to raise the points of the 
teeth to help them over an obstruction. In what position relative 
to the rake were the horses at this time? | 

Ans. They were at the sides of the rake teeth and bars C and in 
front of the wheels. 

Int. 17. In what manner did the men attempt to raise the points 
of the teeth ? 

Ans. Directly upward and by means of the bars or handles C. 

Int. 18. Why was it impossible for them to raise the teeth in such 

wise ” 
88 Ans, Because it would pull the horse over as well as the 
rider in the direction of the rake. 

Int. 19. Were there any saddles on the horses? 

Ans. There were. 

Int. 20. Were there any stirrups to the saddles for the men’s 
use ? 

Ans. There were. ' 

Int. 21. Is it usual to have such saddles and stirrups in working 
a rake with horses at the sides, having separate riders thereon ? 

Ans. No; it is not general, though it is sometimes the case where 
men or very large boys ride the horses. It is an objection, how- 
ever, to have the saddles on the hors es, as it heats them and more 
or less interferes with the harness and chafes the horses. 

Int: 22. You state that the horses used by you in trying this 
Hudson rake were “horses that had been worked to one of our 
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Acme rakes for a whole season.” What do you mean by “ our Acme 


rake”? 
Ans. I mean such a rake as the Acme Hay Harvester Company 


manufacture and such as shown in the Acme Lithograph Exhibit 
and made after the specifications of the Kenaga patent. 


Counsel for complainant offers in evidence a rake model, which is 
marked “Complainant’s Exhibit Acme Rake Model.” 

Counsel for defendants objects to the introduction of this or any 
models representing the complainant’s patent or rake at this stage 
of the case, for the reasons, Ist, that it is not in rebuttal, and, 
2nd, that putting it in now prevents the defendants from 


showing its inaccuracies. 


‘Int. 23. Please examine the Exhibit Acme Rake Model and state 
how, if at all, the draft bars with the single-trees and the pro- 
jecting poles at the sides of the rake, in their relations to the rake 
head and rake teeth, as in said exhibit, differed in such relations 
from the draft bars and poles, if such were used in the Acme rake to 
which the horses had been worked prior to the test of the Hudson 


89 


rake. 
Objected to for the reason that the rake heretofore known in this 
record as the “Acme rake” is the rake shown in the Exhibit Aeme 
Lithograph, which is a radically different rake from the model, and 
it is therefore improper and incompetent to change names at this 
stage of the proceedings. 

Ans. Such draft bars and poles were used on the Acme rake which 
I have heretofore mentioned and sustained the same relation to the 
ends of the rake head, rake teeth, and the horses, and used for the 
same purpose of guiding, driving, backing, and managing the rake 
and teeth. 

Int. 24. About what was the length of the backing chains which 
were attached to the ends of the levers or arms C of the Hudson rake, 
for hitching the horses to—forward—as you have detailed ? 


Ans. The ¢hains were about eighteen inches long. 
Int. 25. You may state whether the chains made a lvoe or a tight 


hiteh for the horses. 
Ans. They made a loose hitch. It was about as close a 


90 hitch as you could make and give room between the front of 
the horse and the bar C. It would require a chain of this 
length to attach a horse and give him room to stend and walk by 


the side of the bar C. 
Int. 26. You say that the hand levers or bars of the Hudson rake 


(marked C in the Hudson patent) are directly parallel and above the 
two extreme end teeth of the rake and serve no purpose as guides or 
leads for the horses as in the Kenaga patent. Examine the draw- 
ing of the Kenaga patent aud specify what part there shown is in- 
tended to serve as a guide or lead. 

Objected to as not being in rebuttal. 

Aus. The projocting poles C C, as shown in the Kenaga patent, 
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serve as leads or guides for the horses, as well as backing the rake 
from beneath its load; as the poles in the Kenaga patent extend 
upward and outward from the teeth they serve as guides and guards 
to keep the horses off the teeth, and also bring the forward end of 
the bar C to a point directly in front of the center of the single-tree 
on the draft bar, which allows the horse to directly draw the rake 
forward or back it directly backward, and all the time be on a par- 
allel with the teeth of the rake. 


Answer objected to as not being in rebuttal. 


Int. 27. Suppose the side bars marked C in the Hudson drawing 
were lengthened sufficiently to allow the horses to be hitched thereto 
and draw upon the tugs and single-tree, and that the rakes were 
about sixteen feet across the teeth, as in the full-sized Hudson rake 
made and tested by you, and that the horses were furnished with 

cross-hitches or check-lines running from the bits and con- 
91 trolled by lines in the hands of a singie driver located on or 

back of the rake. You may state whether such a rake so or- 
ganized could be used practically in the ordinary operations of rak- 
ing hay and bringing it toa stack or loader, and in backing and 
wheeling therefrom, giving your reasons for any opinions vou may 
express. 


Objected to for the reason that the witness has already gone over 
this entire ground in answer to interrogatory 14. | 


Ans. It could not be so operated for reasons which I have hereto- 
fore stated, and others that I will mention—for the reason that the 
bars run parallel and directly above tie teeth, and can serve as no 
guards to keep the horses off the teeth, and, having no braces later- 
ally, the bars or posts would break off when a slight strain should 
come upon them, and, owing to the bearing of the bars C upon the 
upright post, the effect is to raise the points of the teeth and tip the 
rake backward and bring the rearward ends of the long teeth against 
the ground to prevent the rake being backed ; also, the rake could 
not be driven onto a ricker or up to the end of a rick or stack to 
deposit the load, for the reason that the cross-checks would first 
strike against the pitcher fingers of rickers or against the ends of 
the rick, and not allow the load to be drawn and deposited where 
desired ; also, in straddling and hauling in windrows of hay (which 
is often done with this kind of a rake) the cross-checks would come 
against the hay and stop the team, and, furthermore, long ,sixteen- 
foot swinging checks would be very heavy on the sides of the 
horses’ mouths, which would pull them inward and onto the teeth, 

and I don’t think that it would be at all possible to operate a 
v2 rake of this kind with horses attached and arranged in the 
way you have mentioned. 

Int. 28. You may state whether or not cross-hitches or check-lines 
running from the bits of the horses and controlled by lines leading 
to the driver were the usual devices at the date of the Kenaga pat- 
ent for managing a team of horses hitched side by side to a vehicle, 
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‘Ans. They were the usual devices and are yet—the only devices 

here two horses are driven by one driver. 

Int. 29. Would not the same objections as to the use of cross-hitch 
+ check-lines in operating the Hudson rake, as mentioned by you 
answer to question 27, alsoapply to the Kenaga rake as described 

his patent? 

Ans. It would to a certain extent. The draft bars in the Kenaga 
rake, being back of the head of the rake, put the horses that much 
farther back than they would be hitched to the Hudson rake, with 
chains long enough to allow the single-tree to work in front of the 
wheels, but as to the objections stated, of the cross-checks interfer- 
ing with the hay and the pitcher fingers, it would be about the same 
in both cases. 

‘Int. 30. Are such cross-hitches described in the Kenaga patent, or 
are such employed as necessary to the working of a rake made in 
accordance with said patent; and, if not, why not? 

Ans. They are not described in the Kenaga patent; neither are 
they necessary, but in said patent Kenaga specifically states how 
the horses are to be attached, each independently of the other, at the 
ends of the rake, and, the horses being attached to the forward end of 

the upwardly and outwardly projecting polesC C of the patent, 
93 they form leads which when holding one horse and moving 

the other that the horse moving, when turning, leads himself 
around, and when the desired direction is reached, by making 
both horses move together, the rake can be driven where desired, as 
in operating the Kenaga rake, as stated and described in his patent, 
the horses are not directed and guided by the lines, as in operating 
other vehicles with ecross-clecks and lines or double lines, where it 
is necessary to watch the movement of the horses, but from the 
position of the driver at the center of the rake he has only to watch 
the movements of the rake teeth and move up one horse or hold 
back the other to obtain the direction desired to be traveled with the 
rake, and does not have to watch or guide his horses separately. 


By agreement of counsel the further taking of testimony is ad- 
journed until Wednesday, August 25th, 1886, at ten o’clock in the 


forenoon. 
ALBERT H. ADAMS, 
Notary Public. 


WepnNespay, August 25th, 1886—ten o’clock in the forenoon. 
Met pursuant to adjournment. 
Present as before. 


Int. 31. In operating the full-sized Hudson rake you may state 
what the distance was between the hitching end of the backing 
chains as the same were extended in the act of backing and a point 
in the lifting arms (marked C in the drawing) perpendicularly above 

the position of the single-tree. 
94 Ans. Two feet and ten inches was the distance, which 
only allowed sufficient room for the wheel to turn and not 
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interfere with the single-tree. It allowed the single-tree to come far 
enough in front of the wheel so as not to prevent the wheel turning. 

Int.32. You may state about how long the lifting arms C were, 
measuring forward, from their point of attachment to the front up- 
right standards. 

Ans. From the point of attaching the backing chain to the bar C is 
just five feet; to the extreme end of the pole two inches longer. 

Int. 33. You may state what the average distance is between the 
front and back feet of a horse of ordinary size. 

Ans. About five feet and six inches. 

Int. 33a. Please examine the exhibit drawing just introduced in 
connection with the specification of the Hudson patent already in 
evidence and state what, if anything, determined with you the 
length to be given to the lifting arms C as compared with the rake 
teeth. 

Ans. I took as a basis of measurement the statement in the speci- 
fication that the rake teeth, except the two outside ones, were eight 
feet long, which outside ones are stated to be longer. From the 
measurement or scale thus obtained our superintendent and drafts- 
man were enabled to accurately ascertain the exact length of the va- 
rious parts of the rake. I also noticed that the original drawing of 
the Hudson patent showed that the bars C of Fig. 1 of the drawing 
did not extend as far forward as the points of the teeth by about 
twelve inches, as indicated by the cross-line in said drawing. 


95 Counsel for complainant offers in evidence a certified copy 
of the original drawing forming part of the Hudson letters 


parent No, 94889, and the same is marked “Complainant’s Exhibit, 


Hudson Original Drawing.” 


Int. 34. In the operation of backing a rake made in accordance 
with the Kenaga patent, and having the stiff poles secured rigidly 
to the rake head instead of being flexibly Joined thereto, as in the 
Exhibit Defendants’ Rake, you may state what, if any, difficulty is 
experienced In making the teeth of the rake to clear their load, and 
what, if any, difficulty the horses encounter from the poles to which 
they are hitched. 

Ans. There is no difficulty experienced in backing the rake from 
beneath its load, as shown in the Kenaga device. ‘The horses en- 
counter no difficulty from the poles, for the reason that the horses are 
out and from the poles some distance and only connected to the 
poles loosely by a chain or breast strap, which allows the end of the 
tongue to vibrate up or down in a vertical direction two feet or more 
and not interfere with the horses’ necks. ; 

Int. 35. With the rake built after the plan of the Kenaga patent 
state what, if any, difficulty is experienced in proceeding to the field 
when the rake is emptied at a smart pace. 

Ans. ‘There is nodifficulty, for the reason that the driver's seat is 
located on the rake in position to allow the teeth to come onto the 
ground, but only lightly, and the teeth of the rake, being large and 
turned up at the points, will pass over ordinary obstructions in the 
field without catching, even when heavily loaded. When empty it 
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would be almost im possible for the teeth torun into the ground. 
96 Int. 36. What advantage, if any, do the teeth possess in 
returning to the field and resting lightly upon the ground ? 

Ans. They possess the advantage of gathering any loose hay that 
may have been left on the meadow, and a rake without any device 
for lifting the teeth is preferred by many farmers for this reason. 

Int. 37. Look at the Defendants’ Exhibit Hudson Patent and, 
assuming the horses to be hitched at their forward ends to the lift- 
ing poles marked C, and at the back by single-trees swivelled to ex- 
tensions of the wheel axles, like the axles of Defendants’ Exhibit 
Bean Patent, state whether the horses thus hitched could be operated 
in the manner and for the purposes described in the Kenaga patent 
for loading, turning, and backing, giving your reasons for any con- 
clusion you may reach. 

Ans. The rake with horses so hitched could not be operated, for 
the reason that there is scarcely room enough for the horses to stand 
between the end of the bars C and the axles of the rake, and there 
would not be room enough for the horses to take a single step in 
either direction so hitched and move the rake forward by means of 
the tugs or backward by means of the backing chains, as there is 
only a distance of three feet and ten inches between the ends of the 
backing chains and a point perpendicular above the center of the 
axles or where you have mentioned attaching the single-tree, and 
the shortest space which, it would be possible to hitch and 
practically operate a rake with horses so attached would be 
eight feet and six inches. Another serious objection with 

horses attached to the Hudson rake as you have de- 
"7 scribed, with the axles extended far enough through the 

wheels to admit of a single-tree being attached, would bring 
the horse’s hinder parts‘farther out and from the end of the rake 
and line of draft than his forward parts would be. The horses thus 
hitched would be in a very awkward position to travel forward, and 
in backing would be in position to more easily break off the bars C 
or the back or front upright slotted posts that support the said bars, 
aud would also put the horses in such position that the driver, from 
his position on or back of the center of the rake, could not guide or 
manuge the team. 7 

Int. 38. What risk, if any, would the horses encounter in backing 
by reason of the extended position of the axles to which the single- 
trees are assumed to be swivelled ? 

Ans. They would strike their hind feet against this extension and 
throw them backwards four or five feet before any pull would come 
on the backing chains. It would be very liable to cripple the horses. 

Int. 389. Look at the “ Exhibit Hudson Rake,” which was made 
and tested by you, and, assuming thatiron hooks like those shown at 
cin the Kenega patent were attached to the forward ends of the lift- 
ing bars of the Hudson device and horses hitched thereto at the 
frout and by single-trees at the back, secured either to the clevis 
chains or to extensions of the Hudson axle, state whether it would 
be practicable to use such Hudson rake in the manner and for the 
purposes . the rake described in the Kenaga patent. 

7—s409 
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Ans. It would not be practicable to so use the Hudson rake, 
98 for the reasons stated in my last answer, as the extended iron 
hook ¢ would only provide a hitch about twelve or fourteen 
inches further forward than the chain and not allowing distance 
enough by about three feet for the horses to work, and, with the at- 
tachment of the iron hook e, the horses would strike their breasts 
against it and prevent them moving the rake forward by means of 
the draft tugs at all. 

Int. 40. Assuming that the lifting bars or arms of the Hudson 
device extended five feet forward froin the front of the wheels, and 
that the horses were hitched by breast straps at the front to the front 
end of such bars and at the back by single-trees to the rake axles or 
clevis chains, would it be practicable to operate such rake in the 
manner and for the purposes described in the Kenaga patent? 

Ans. It certainly would be impossible to so operate the rake or 
move the same three fect in either direection—backward or forward— 
and thus could not be for the purposes and in the manner described 
in the Kenaga patent, for reasons which I have heretofore stated. 

Int. 41. Suppose the single-trees were held off the horses’ heels by 
the use of hip straps or the like, such as are used for plowing, ete., 
and the conditions as to hitching were as stated in Int. 40, could the 
Hudson machine then be used in the manner described in the Ke- 
naga patent? 

Ans. It could not, for the reason that if horses were hitched at 
the end of a draft chain permitting the single-tree to come in front 
of the wheel with supporting hip straps, as you have mentioned, on 

the horses would prevent the single-tree from dropping onto 
99 the ground to permit nim to back out over the same, and thus 

prevent the backward movement of the rake by the breast 
straps pulling onthe end of the bars C,as his hind legs would strike 
the single-tree first. With the single-trees attached on the outward- 
extending axles from the centre of the wheels in the Hudson rake 
hip straps would serve no purpose, as the line of draft from the hame 
tug would come on a direct line with the single-tree, and as the single- 
tree would be supported by the axle hip straps would be of no pur- 
pose. 

Int. 42. In the operation of backing the rake state what, if any, 
difference would exist were the horses hitched to bars C, mounted 
on upright standards, as in the Hudson patent, and poles C, mounted 
on the rake head, as in the Kenaga patent. 

Ans. In the operation of backing the Hudson rake, owing to the 
rear ends of the bars C being counected to upright standards abeut 
three feet and three inches above the centre or axle of the rake, to 
provide a leverage, as stated and claimed by Hudson in his patent, 
when backing the rake the effect was to tip the rake and bring the 
rearwardly extended teeth of the rake against the ground and pre- 
vent backing the rake atall. This was the result when the rake 
was empty or only partly loaded. When loaded I broke one of the 
back upright standards before I could back the rake half the distance 
necessary to unload the same. 

In the Kenaga device the rear ends of the backing poles C are 
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down on the rake head, and as near as possible to the centre of the 
rake axle, thus making the line of draft in backing the rake 
100 ~=almost on a center with the wheels, which prevents the teeth 
from tipping up and causing the objection which I have 
mentioned in the Hudson rake. 

Int. 43. Regard being had to the purposes of the poles C, as de- 
scribed in the Kenaga patent, state whether or not a skilled me- 
chanic having such purposes in view would locate the Kenaga poles 
in the manner you have stated. 

Ans. I think he would. 

Int. 43a. Would he have done so at the date of the Kenaga pat- 
ent? 

Ans. I don’t think he would without experimenting and exercis- 
“Ing more or less invention. 

Int. 44. At the date of such patent, and with the specifications 
thereof before him, would such mechanie have arranged the poles C 
in the manner shown by the arms C of the Hudson patent? 

Ans. I think he would not have so arranged them. 

Int. 45. Why not? 

Ans. For the reason that the specification of the Kenaga patent 
describes that the backing poles C should extend upward and out- 
ward from the rake head, and that they should be stiff to form leads 
or guides for the horses, and the bars C arranged as in the Hudson 
rake, as I have heretofore stated, serve no purpose as leads or guides 
or for the purpose of backing. 

Int. 46. At the date of the Kenaga patent, and with the specifica- 
tions thereof before the skilled mechanic, would he, in constructing 
such device, arrange the poles C by extending the same rigidly for- 
ward from rear uprights, such.as are the rear uprights supporting 

the arms C of the Hudson patent? 
101 Ans. I think, if I understand the question, he would not, 
but would connect the rear part of such backing poles to or 
near the head of the rake. 

Int. 47. Why would he do this” 

Ans. In order to get the back end of the pole C as near the center 
of the wheel as possible, iu order to back the rake without tipping 
it over in a backward direction and prevent raising the points of 
the teeth from the ground. 

Int. 48. At the date of the Kenaga patent, and with the specifica- 
tions thereof before the skilled mechanie, would he, in the practice 
of the Kenaga invention, construct a pole, C, so as to rigidly extend 
the same from the upper ends of standards -located above the axle, 
such as are the front standards shown in the Hudson patent for sup- 
porting the lifting arms C of said patent. 

Ans. [ think he would not. 

Int. 49. Why not? 

Ans. For the reason that he could very readily see that the rake 
would tip over in attempting to back it. 

Int. 50. Considering the several functions which the pole C of the 
Kenaga patent have to perform, state how, in your judgment, the 
skilled. mechanic, at the date of said Kenaga patent, would locate 
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such poles in the construction of a Kenaga rake with the specifica- 
tions of said Kenaga patent before him for his guidance? 

Ans. As the form of the rake head, as shown in the drawing of 
the Kenaga patent, was well known at that date, the lower parts of 
the rake head being composed of two parts parallel with each other 

and about sixteen inches apart, with truss blocks at the ex- 
102s treme ends and above the two end teeth and one block in the 

center resting on the center tooth, and on top of these blocks, 
which were about twelve inches high, was another cross-piece 
through which long bolts passed through the rake blocks and 
through the lower head pieces and the rake teeth, thus forming a 
rake head, [ think that with the drawings of the Kenaga rake be- 
fore him and the specifications that the pole should extend upward 
and outward to a distance sufficient to admit a horse being hitched 
thereto for backing, and that he would connect the rear ends of the 
poles C to the back, just on top of the back head piece of the rake, bev- 
elling the under part to admit it resting on a flat surface, and bolt 
the same to the under side of the front top head piece of the rake, 
which I have described, which would give the proper elevation to 
the front ends of the poles to admit a horse being hitched thereto 
by a breast strap. 

Int. 51. Could he not have obtained the same elevation of the 
poles C at the front by attaching the rear ends of the poles to up- 
right standards extending above the rake head, like the front stand- 
ards of the Hudson patent: and, if yea, would he not have done 
this ? 

Ans. He could have obtained the proper elevation of the front end, 
but could not have backed the rake with the rear parts of the poles 
so attached for reasons which I have heretofore stated. 

Int. 52. What object of the Kenaga invention is accomplished 
then by securing the poles C at their rear ends, well down on the 

rake head rather than above the same, on upright extensions? 
103. Ans. To enable the rake to be backed directly out from 

beneath its load without tipping it backwards, as the line of 
draft with the rear ends of the poles at this position, relative to the 
center of the wheels, the rake is not tipped backwards when the 
draft of the animal is brought to bear on the backing poie. 

Int. 53. If the skilled mechanic having regard to the purposes of 
the Kenaga invention and with the specifications of the Kenaga 
patent before him at the date thereof would have located the rear 
ends of the poles with respect to the rake head in the manner you 
have detailed, how do you reconcile your statement in this respect 
with your answer to Int. 43a? : 

Ans. In answer to this I will have to state that I did not under- 
stand the question 45a. My understanding of that question was 
. would a skilled mechanic, after having made kuown to him the ad- 
vantages and need of some device of attaching horses at the end of 
rakes of this kind by means of poles or head tongues, would have 
produced the same or similar construction as shown in the Kenaga 
patent without the exercise of invention. 

Int. 54. You may now state whether, at the date of the Kenaga 
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patent, the skilled mechanic, without knowledge of the improvement 
described in said patent, could or would have produced the same, 
operating in the manner and for the purposes described in said 
patent, without the exercise of invention ”? 

Ans. I don’t think he would without the exercise of great inven- 
tion and don’t wish to beso understood. I don’t think any one 
could have produced such results as shown in the Kenaga patent 

without the exercise of great invention. 
104 Int. 55. Is there any deseribed thing in the Hudson patent 
which, in your judgment, would have enabled the skilled 
mechanic to have produced a rake like that set forth in the Kenaga 
patent without the exercise of Invention ? 

Ans. I don’t think there is. 

_ Int. 56. Examine the Exhibit Defendants’ Rake and state what, 

if any, difference results in guiding, driving forward, or backing the 
rake by reason of the flexible connection of ‘the hitching poles to the 
rake head over the same poles if rigidly attached to such heads, as 
described in the Kenaga patent. 

Ans. There is no difference and the same result is obtained for 
each of the purposes you have mentioned as that shown and de- 
scribed in the Kenaga patent. 

Int. 57. You may state whether in the use of defendants’ machines, 
likethat shown by the Exhibit Defendants’ Rake, the horses are 
hitched at their front to the front ends of the projecting poles. 

Ans. They are so hitched. 

Int. 58. State what purpose, if any, the poles thus hitched perform 
in the operation of wheeling or turning rakes like that of defend- 
ant. 

Ans. They form leads to lead the horses in the desired direction, 
and also as guards to prevent the horses from getting on the rake 
teeth, and for various other purposes, which I have previously men- 
tioned in my testimony. 

Int. 59. Please examine Defendants’ Exhibit King Patent and 

state whether, if thills or poles were attached to the vertical 
105 and laterally swinging frames at the sides of the rake there 

shown and horses were hitched to the thills or poles, to be 
managed by a single driver, such rake could be backed, turned, or 
driven ‘in discharging and collecting hay. 

Ans. It could not be so used for the reason that as the tongues or 
poles would not be stiff laterally, they would serve no guide in keep- 
ing both horses in the same position relative tothe rake and parallel 
with each other, as one person could not manage and guide two 
horses independently attached to a rake in this way. 

Int. GO. Why would not the tongues or poles be stiff laterally ? 

Ans. For the reason that I understand these swinging frames at 
the ends of the King rake, as shown in the patent, to be hung on a 
pivot so as - swing ‘freely laterally in either direction. 

Int. 61. I sbow you Defendants’ Exhibit Currier Patent, which is 
for a corn-harvester, and ask you to state, if you know, about how 
far apart the horses would be located when hitched to the poles 
marked G iu said patent. 
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Ans. They would be about four feet apart; necessarily so to strad- 
dle a row of corn, each horse walking in the center between rows, 
which is about the ordinary distance between corn rows. | 

Int. 62. What expedient, if any, would be adopted with horses 
thus hitched and located to manage the same under the control of 
a single driver ? 

Objected to as immaterial. 


Ans. They would be hitched as ordinarily hitched to a farm 

106 wagon or wide-cut mowing machine, using check-lines cross- 
ing between the horses as though there were only one tongue. 

The object of the two tongues, as shown in the corn-harvester, and 
the absence of a center tongue and double-trees, is to allow the stand- 
ing corn to come in proper position to be gathered by the harvester. 

Int. 63. Suppose the separate tongues shown in the Currier pat- 
ent, located as these are in the front of the machine, were arranged in 
the same fashion and at the distance apart you have mentioned, on 
a rake of the Kenaga pattern, could the horses be hitched thereto 
aud rake be used in bringing hay to a stack or loader, as described 
in the Kenaga patent ? 

Ans. They could not. 

Int. 64. Why? 

Ans. For various reasons; thedistances between the tongues would 
not be sufficient distance for a rake, and if hitched, as you state, di- 
rectly in front of a rake of the Kanega pattern the tongues must 
necessarily be made long enough to allow the horses to walk entirely 
in frontof the rake teeth, which would prevent the rake with a load 
from being drawn up to a rick or stack of hay or onto a hay- 
ricker, and would also prevent the backing of the rake to discharge 
its load, as the load would be gathered between the head of the rake 
and the horses’ feet, and it would be impossible to back the horses 
so attached backwards over the pile of hay. 

Int. 65. The defendants’ expert, Mr. Bates, has testified that,so far 
as concerns the operation of turning a rake like that of the Kenaga 
pateni and the Exhibit Defendants’ Rake, the poles have no useful 

function except to keep the horses off the teeth in defendants’ 
107 = machine, and possibly off the wheels in that of Kenaga. Is 
that statement correct ? 

Ans. It is not, for the reason that was it not for the horses being 
attached to the forwardly projecting stiff poles (laterally IT mean) 
in turning the rake to the right or left the outside horse would draw 
the rake around, causing the teeth of the rake to strike the pivot 
horse’s feet; or, in other words, was it not for these stiff poles the 
horses could not be kept in any position by one driver so as to guide 
and manage the rake at all, as the horses thus attached it is impos- 
sible to move one end of the rake without keeping the horse on the 
other end of the rake in exactly the same position and direction as 
the other. 

Int. 66. Please examine the Exhibit Acme Lithograph and state 
whether the poles at the sides of the rake as there shown differ, if 
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at all, in location and arrangement from the side poles as described 
and shown in the Kenaga patent. 

Ans. They do not differ. They are substantially the same in each 
case. 

Int. 67. Examine the Exhibit Wicks Patent and state whether if 
a pair of horses were hitched to the pole, as shown in said patent, 
such rake could be advanced with its load onte a stack or ricker plat- 
form and be backed therefrom to discharge the same in practical 
operation. 

Ans. It could not be so operated, for the reasons which I stated 
touching the Currier patent, that the horses being directly in front 

of the gathered load as well as the tongues and cross-bars, as 

108 shown in figure 2 of the Wicks patent, would prevent the 
‘ load being drawn onto a ricker or up to a stack and the horses 
could not back the rake from beneath ‘ts load, for the reason of the 
hay being between the team and the gathered load of hay, as Wicks 
in his specification states that in order to discharge a load of hay 
from his rake the rake is necessarily revolved by lifting the same up 
at the rear end and bringing the teeth in contact with the ground 
to discharge the load. 


By consent of counsel, the further taking of testimony is ad- 
journed until Thursday, August 26th, 1886, at ten o’clock in the fore- 


noon, 
ALBERT H. ADAMS, 
Notary Public. 


Tuurspay, August 26th, 1886—ten o'clock in the forenoon. 


Met pursuant to adjournment. 

Present as before. 

Int. 68. You may state about low wide across the teeth the ordi- 
nary sweep or drag rakes were as commonly used before the Kenaga 
invention. 

Ans. Sixteen to twenty feet. 

Jut. 69. Without practical test being made to demonstrate the fact 
state whether or not there would be reason for doubting whether 
horses could be connected as far apart as the ends of the ordinary 
sweep by hitching poles like that of Kenaga and yet be controlled 
bv a single driver, as provided in said patent, without the use of 

cross-check lines. 
109 Ans. There would be reason to doubt that horses, so hitched 

to a rake, could be practically driven and operated so attached 
and so far apart. With all the experience which | have had with 
rakes of this kind, and their various means of hitching to and op- 
erating them, as described in Kenaga’s patent, [ cid not think it 
was possible to so operate a rake, until after I had seen the same 
fully demonstrated ; and, in my experience in selling and introdac- 
ing the Kenage rake, I have found that farmers and dealers alike 
would doubt that the rake could be operated by one driver driving 
and managing the two horses in this way, and this they would 
doubt after seeing our lithographs and circulars containing testi- 
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monials of farmers and dealers in implements that the rake was so 
easily thus managed. 

Int. 70. If thills were employed at the ends of the rake, connected 
to the draft bars, as suggested in the Kenaga specification, would 
or would not the projecting poles still be necessary to produce a 
practically successful machine? 


Objected to for the reason that it proposes to change the Kenaga 
specification. 


Ans. It would be necessary to employ the poles. 

Int. 71. Why? 

Ans. For the reason that thills, such as are used on sulky hay- 
rakes or buggies, rigidly attached at two points, that two horses 
could not be so worked to the rake—the thills would have to be 
brought to one pivot center on the draft bar, and, as this would afford 

no rigid connection to the body of the rake, the poles must 
110 necessarily be used to attach the horses in order to form leads, 

guards, and guides, to enable one person mounted on the rake 
or walking behind it to guide and manage the team and operate the 
rake successfully. 

Int. 70. Omitting the poles, why could not thills be worked in the 
rake, if attached at two points, without lateral swing ? 

Aus. For the reason that should one horse move before the other 
the bearing would come against the side of the horse standing and 
break the thills. The horses hitched at the ends of a rake must 
necessarily have the stiff, lateral, rigid attachment to their front 
ends, in order to keep each horse in tire same position relative to the 
body of the rake and direction desired to be traveled, either back- 
ward or forward, 

Int. 73. Would not this same risk of breakage which you have 
mentioned in respect to thills apply also to the use of poles, as set 
forth in the Kenaga patent when used alone; and, if not, why not? 

Ans. There is not the same risk on the poles when used alone, as 
the breast strap in front of and to the side of the horse gives him 
room to swing in walking,and not being confined between the shafts, 
the pole to which he is only attached in front extending forward 
beyond his breast, the movement of the opposite horse controls the 
tongue or pole, guides and leads the horse, which could not be done 
without great danger of breaking the shafts if each borse was con- 
fined between them. 

Int. 74. The defendants’ expert states that the lateral rigidity of 
the pole, asin the complainant’s and defendants’ rakes, serves to 

keep the horses from getting on the rake teeth and also 
111 _~ slightly lessens the effort of backing. If such assertion be 

correct, does it state all the ponpases subserved by the lateral 
rigidity mentioned ? 

Ans. These are not all the purposes subserved by the tongues. 
It is true that the poles, being stiff laterally, serve to keep the horse 
on the left when turning to the left off the rake teeth, while on the 
opposite end the horse is led around by means of the stiff lateral 
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tongue. Was it not for this stiff lateral tongue the horse on tlre 
right could not thus be turned by the single driver. 

Int. 75. Look at the Exhibit Rumrill Patent and state whether, if 
the horses were hitched at the front to the bars marked F and at 
the back to single-trees attached to the axles, links, or hooks, the 
rake could be managed in backing and turning like that of the 
Kenaga patent. 

Ans. They could not, for the reason that the bars F are located 
directly above the end rake teeth, and, the single-trees to which the 
horses are attached for draft being in front of the wheel, there would 
not be room enough for the horse to work, for reasons which I have 
heretofore stated touching the Hudson patent, and that as the bars 
F of the Rumrill patent do not extend outward from the ends of the 
teeth, they would not serve as guides or guards to aid in guiding the 
team or prevent them from being entangled in the teeth, as I have 
stated to be necessary and as shown in the Kenaga patent. It 
would therefore be impossible to back the rake with the team hitched 
in this way. 

Int. 76. Suppose the horses were hitched by breast straps at the 

front, at the pencil line marked P. M. of the Rumrill drawing, 
112 ~=and at the back to single-trees attached to the axle, links, or 

hooks, the rake teeth being eight feet in length, could the rake 
be managed in backing and turning as that of the Kenaga patent? 

Ans. It certainly could not be so managed, as the space between 
the line marked P M on figure 2 of the Rumrill drawing and a 
point to which a single-tree would be attached would not be more 
than three feet, would not give room for the horse to be hitched 
thereto, to say nothing of them being moved to guide and draw the 
rake in either direction, and for obvious reasons which I have men- 
tioned touching the Hudson patent. 

Int. 77. Look at the Exhibit Aeme Lithograph and state about 
how long in practice the pitcher teeth are made in the ricker there 
shown. ° 


Objected to as immaterial, incompetent, and not in rebuttal. 


Ans. We make them nine feet long. I believe all other rickers 
of this kind are about the same length. 
Int. 78. About how far apart are they set? 


(Same objection.) 


Ans. Twenty-four inches. 
Int. 79. About how long are the vertical pitcher fingers which are 
shown extending upward from the rear ends of the pitcher teeth ? 


(Same objection.) 


Aus. We make them from four to five feet long. 

Int. 80. About how high off the ground are the. rear ends of the 
pitcher teeth at their point of attachment to the pitcher fingers when 
the pitcher is on the ground ? 


(Same objection.) 
8—345 
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Ans. About eighteen inches. 
113 Int. 81. Look at the Exhibit Hudson Rake and state how 
the dimensions of the individual teeth shown in said exhibit 
differ from the dimensions of the pitcher teeth in the ricker above 
referred to. 


(Same objection.) 


Ans. The ricker teeth are some thicker and wider than the rake 
teeth, and, as I have heretofore stated, nine feet long, whereas the 
two middle teeth of the Iludson rake are eight feet long and the 
two outside teeth of the Hudson about ten feet long. 

Int. $2. If horses were hitched to a rake in front of the teeth 
thereof could the loaded rake practically be drawn onto a ricker 
such as shown in the Acme lithograph, the hay be deposited thereon, 
and the rake withdrawn ? 


(Same objection, and the further objection that the question is 
limited to a particular stacker which is only one of a great variety.) 


Ans. It could net. 
Int. 83. Could it be so done upon any ricker in the market of which 
you have knowledge? 


(Question objected to as being limited to a class of stackers known 
as rickers.) 


Ans. It could not upon any ricker upon which the hay is drawn 
by means of a rake of this class or any ricker or stacker, to my 
knowledge. I mean by a rake of this class a long, large sweep-rake 
or rake to which horses are attached in raking hay. 

Int. 84. Do you wish to be understood that a rake to which horses 

were hitched, as described in the Kenaga patent, would not 
114 deposit its load and withdraw the same therefrom in connec- 
~ tion with a ricker like that shown in the Aeme lithograph ? 

Ans. No; [do not. I mean that if the horses were hitched di- 
rectly in front of the teeth by means of ropes or poles, bringing the 
horses in front of the load of hay, that such rake could not be drawn 
onto any rickers or stackers of which I have knowledge. 


Cross-examination by L. L. Bonn, Esq. : 


X Int. 85. What is the distance between the rake teeth in the rake 
which you manufacture? 

Ans. We make them various distances. For raking short ptairie 
hay we make them closer than for timothy or clover hay. 

X Int. 86. What is your widest and what is your narrowest space 
between the teeth ” 

Ans. In our widest the distance from the center of the teeth is 
twelve inches; in our narrowest, nine inches, which makes the dis- 
tance between the edges of the teeth three and a half inches less in 
each case. 

X Int 87. The pitching machine shown in the Acme lithograph 
is known as a ricker, is it not? 
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Ans. We call it a ricker, but it is used for ricking, stacking, and 
loading hay as well. 

X Int. 88. Rumrill in his patent does not give any dimensions or 
lengths for any of the parts, does he? 

Ans. I don’t find that he does from his specification. 

X Int. 89. From the number of teeth shown in the drawing you 
would not understand it to be a very wide rake, would you? 

Ans. I don’t know as I could say as to that. He states that his 
<i rake is designed to be used to gather cured hay from the 

115 ~~ windrow, which does not require that the teeth be so close to- 
gether as when used for raking or gathering the hay from the 
swath. 

X Int. 90. Raking from windrows does not necessarily require as 

* wide a rake as raking from the swath, does it ? 

Ans. I don’t know that there would be much difference. This 
would depend very largely on the amount of hay a farmer would 
be satisfied in gathering at a load. The largest sweep-rakes I have 
ever seen used were used exclusively for gathering and hauling in 
the hay to the stacks from windrows on prairies in the West. 

X Int. 91. When windrews are formed by the use of wire-tooth, 
revolving sulky, or drag rakes they are nearly of a size, are they 

| not, and necessarily limited in the amount of hay by the capacity 
of such rakes to dump the hay and pass over it ? 

ae Ans. They are, usually: 

= X Int. 92. Now, if vou take a windrow endwise—that is, by driv- 

| ing a horse along each side of it—a practical rake could be made 

quite narrow, could it not? 

Ans. It could be made about eight feet wide, but such rake would 
not have the capacity to rake as much hay as would be economy to 
gather and haul a distance to the stack as such rakes are used. 

X Int. 93. The capacity of a narrow rake could be increased by 
lengthening the teeth, could it not? 

Ans. It could; but it would greatly increase the danger of break- 
| ing the teeth and of their points being caught in obstructions, and 
I have found it not to be practical to use a rake tooth much longer 

than eight feet. 
116 X Int. 94. Do you not find in the Rumrill patent a pro- 
vision fur greatly varying the distance at which the points 
of the teeth should come in contact with the ground in front of the 
axle? 

Ans. I don’t so understand the patent. I understand that the 
device of Rumrill for shoving the rake teeth back onto the axle is 
to carry the rake where desired empty. If the points of the teeth 
of the Rumrill rake should be drawn backward near the rake 
wheels it would throw the points of the teeth in such position as to 
rum them directly into the ground, as I understand there is no ar- 
rangement or adjustment by which the hind parts of said teeth can 
be brought below the axle, and I have found that it is only practi- 
eal to successfully operate a rake with horizontal teeth and have the 
hind part of the teeth extended above the ground more than one 
inch for every foot the teeth extend forward. 
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X Int. 95. A greater incline than one inch to the foot could be 
used for windrows, could it not ? 

Ans. Not much more and prevent the teeth from running into 
the ground, as the teeth must be on the ground in raking hay from 
windrows as. well as from the swath. 

X Int. 96. That would depend somewhat upon the way in which 
the teeth are pointed, would it not? 

Ans. It would; but to rake hay with horizontal teeth of this kind 
the extreme points of the teeth must necessarily be close enough to 
the ground to run under the hay. 

X Int. 97. Why may not a hitching chain in front be attached 
directly to the inner hame ring or hook without the intervention of 

breast straps or chains? 
117 Ans. They might be, but, in the process of backing, the 

strain, being all on one side of the horse’s neck or collar, would 
cramp the collar on the horse’s neck and choke it, whereas if at- 
tached to the center of a breast strap the bearing comes, in the pro- 
cess of backing, on the top of the horse’s neck and collar pad and 
puts the draft on the center of the animal, as in backing a wagon or 
other vehicle. 

X Int. 98. If the chain was hitched to the hame ring it would 
shorten the distance for the horse between the front end of the pole 
and the single-tree somewhat, would it not ? 

Ans. I don’t think it would make but little difference, for the 
pole must necessarily extend forward beyond the horse’s breast, and 
an eighteen-inch backing chain is about as short a hitch for the 
horse at the end of the pole as can be successfully used and allow 
the horse sufficient room to walk by the side of the pole. 

X Int. 99. When you use metal brackets or arms at the front ends 
of the poles, as shown in the Kenaga patent, do vou give them a 
lateral projection of eighteen inches” 

Ans. No; not so much as in using the rake with laterally pro- 
jecting hook. I have also employed short chains with a ring in 
them for the breast strap to pass through as well. 

X Int. 100. When such outwardly projecting brackets or hooks 
are used what objection is there to making the poles parallel with 
and over the outer ieeth ” 

Ans. For the reason that poles projecting outwardly from 

118 the teeth, as shown in the Kenaga patent, in the process of 

turning the horses come against the front or breast of the 

horse before the teeth or any other part of the rake would strike it, 

thus causing him to step aside and not become entangled in the 

teeth. With the outwardly projecting bars or tongues they serve to 

keep the horses directly in a line of draft from the center of the 

single-trees, which would not be the case if the horses be loosely 

hitched (which is necessary) at the front of poles parallel above the 
rake teeth. 

X Int. 101. Might not the irons or hooks be earried out so as to 
produce this result by the breast strap and thereby avoid the strik- 
ing of the horse’s side by the pole? 

Ans. I don’t think it could, for the reason that the horses soon 
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become very sensitive to the touch of this pole and do uot thus pull 


or strain the tongue, as they would do if the bearing was entirely 


against their shoulders and collars, and would be very much more 
liable to break the tongue if they were arranged as you have men- 
tioned. Then also by reason of the tongues extending outwardly to 
a point almost directly in front of the center of the line of the draft 
or single-tree gives much more strength to the tongues, and they 
need not be made so heavy as they would arranged as you have 
mentioned. 

X Int. 102. When a horse becomes sensitive to tongue-lashing, as 
jt is called, does he not pull away from the tongue as far as the bar- 
ness will let him? 

Ans. Not always so, but to that extent, as I have stated, chains 

at least from sixteen to eighteen inches long or other loose 
119 connection is preferable in operating a rake, as shown in 
the Kenaga patent, with poles at their ends. 

X Int. 103. As shown in your Acme lithograph, is not the pole 
below the collar of the horse, even when the front ends of the teeth 
are elevated for travelling ? 

Ans. Thev are about on a line with the lower part of the collar, 
as shown in the lithograph, but that does not show it exact'y as it 
should be. If the points of the teeth are elevated eighteen inches 
or two feet at the points the ends of the tongues would be about as 
high asthe hame tugs. 

X Int. 104. How high above the ground do you make or locate 
the front ends of the poles in your machine, the teeth being under- 
stood to be upon the ground ? 

Ans. About three feet and a half. 

X Int. 105. Of what size are your poles in cross-section at the 
outer end and at the point of attachment to the rake ? 

Ans. They are three and a half by four inches at their back end, 
and taper to two and three-quarters by three inches at the front end, 
I think, are the exact dimensions. 

X Int. 106. Suppose the rake wheels were located between the 
outer teeth, as in the defendants’ machine, would you still consider 
the outward projection of the front ends of the poles important if 
you used the Kenaga bent irons at their front ends ? 

Ans. [ think they would be, for reasons which { have heretofore 
stated, necessary in the guidance and management of the horses. I 
don’t understand that the location of the wheels would make any 

difference in this regard, as in the Kenaga device the draft 
120 bars extend outward at the rear of the rake, and the pole C 

extending forward in front of the horse keeps him off the 
rake wheels when hitched to the rake. 

X Int. 107. When the rake wheels are located outside of the tongue, 
as shown in the Kenaga patent, they make the rake that much 
longer, do they not, and furnish an additional length from which 
the horse mist be kept clear when hitched behind them ? 

Ans. It makes the rake as much longer as the spindles necessary 
for the wheels, but we use the same draft bars and tongues when we 
use the rakes with wheels on the end, 
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X Int. 108. If you took the same rake that Kenaga took to use 
with his tongue and applied thereto the Currier poles parallel to 
‘ach other, in line with and over the outer teeth, would you not still 
have the Kenaga rake, or would it, in your opinion, be another and 
different rake? 

Ans. If I understand your question exactly, presuming that the ae 
rear part of the Currier tongues were bolted to the same blocks 
at the rear of the rake, as shown in the “Complainant’s Exhibit 
Acme Rake Model,” I think they would serve the same purpose for 
backing, though not as well as in the Kenaga device; neither could 
the rake with these poles be drawn onto a pitcher or ricker fork. I 
think that it would be substantially the Kenaga rake, though not as 
practical as with the poles shown as Kenaga arranged them for 
either backing or other purposes. 

X Int. 109. The only difficulty about delivering hay to 

121) = such a stacker or pitching machine as shown in the Acme 

lithograph which would exist would be in the cross reins or 

checks, as you have called them, would it not, when the poles are 

arranged as Currier has them on a machine as supposed in the pre- 
vious question ? 

Ans. No; there would be the difficulty of the forward ends of such 
poles striking the pitcher fingers. 
X Int. 110. Do you understand that the method of arranging the 

lines for driving the horses is an important feature of the Kenaga eo 


patent ? 

Ans. [ think it is an important feature, taken in connection with | 
all the other results to be obtained. 

X Int. 111. Do you understand that the statement in the Kenaga 
specification, “ by having the reins solit back to a point in conyen- 
lent reach,” ete., means anything more than that there are to be two 
lines for each horse, suv that the attendant may guide a horse with 
each hand? , 

Ans. I don’t understand that the patent definitely states whether 
or not the line should be double from the back: band rings or 
whether should only be a single line from that point so long as the 
horse is attached to the end of the pole and a line or lines running 
directly from the driver to the horses’ bits. They could be operated 


equally well one way as the other so long as the driver has not to | 

watch or guide his horse by the lines, as each horse is guided inde- | 

pendeutly by being attached to the front end of the lead poles. Lt 
X Int. 112. You would not understand, would you, that if the- aa a 


driver or attendant used check or ervoss lines in operating a Kenaga 
rake that he thereby avoided the patent, would you? 
122 Ans. Iam not sufficiently posted on the scope of invention 
to answer that question definitely. 
X Int. 113. You, as a business man, would think it a pretty hard 
ease if he did, would you not? 
Ans. We are forced to submit to a good many things seemingly 
hard in patent business. 
X Int. 114. Do you wish the court to understand, then, that you 
have no opinion on this subject and do not know whether the pres- 
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ence or absence of cross-check lines has anything todo with the 
patent? 


Counsel for complainant objects on the ground that the question 
calls for an interpretation of the patent involving matter of law 
with which the witness is not familiar, and insists that the question 
should be directed to the matter of fact whether if cross-checks were 
arranged running between the horses of the Kenaga rake the rake 
could be used for the purpose for which it is designed. 


Ans. The cross-checks would be superfluous for any of the pur- 
poses for which the rake is designed, but I bave not formed an in- 
telligent opinion to be prepared to answer your question definitely. 

X Int. 115. If you was delivering hay to astacker which worked 
with a rope and grapple and a crane top with a large fork at the 
end of the rope, cross-line checks would not be in the way, would 
they ? 

Ans. They would be in the way if the fork was on the ground di- 
rectly under where the load should be deposited. They would also 
be objectionable for reasons which I have stated in my direct testi- 

mony. 
125 X Int. 116. Have you ever seen any crane-topped derrick 
stackers either in use or otherwise? 

Ans. I have seen a great many of them and have used several 
different kinds. ps 

X Int.117. Is not one of the advantages claimed for those using a 
fork that they can take their load from any point within reach and 
deposit it at different points upon the stack ? 

Ans. It is; but in operating such derrick you could not deposit 
the hay at extreme points ou the rick longer than twice the length 
of the swinging upright cross-beam, Which is usually from seven to 
nine feet long, and this distance we distribute the hay by means of 
our improved hay-rickers, as the forks are usually twelve to sixteen 
feet wide and the hay will usually extend a foot or more on either 
side of the fork ; so when elevated and deposited on the rick the hay 
is in much better shape to be stacked than when dropped in round 
bunehes or wads from the derrick forks; and, furthermore, it should 
be observed that with the improved platform or toothed pitchers the 
whole and entire loads of the rakes are elevated and pitched onto 
the ricks at one time, whereas it would require at least a halfa 
dozen joads of the derrick fork to elevate the same load, and also 
require the labor of one man to assist in bunching up the hay in 
shape to have the fork hold it and another strong man to operate the 
fork. 

X Int. 118. Would not the rake shown in “ Defendants’ Exhibit 
Wicks Patent” be a good rake to use in connection with a derrick 
stacker’ 

Ans. It would not. 
124 X Mt. 119. Why not? 

Ans. Because of the great amount of labor necessary to op- 
erate it and the liability of breaking the machine when dumping it 
over to discharge the load. As heretofore stated, teeth in a rake of this 
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construction, in order to gather as large a load as would be economy 
to haul to ricks or stacks, should be about eight feet long, and in 
dumping a rake with teeth this long would be quite difficult. Just 
imagine how you would like to undertake to dump a rake with 
teeth as long as shown in the Hudson patent. I think it would be 
totally impracticable. 

X Int.120. There is no particular difficulty in discharging revolv- 
ing rakes by upsetting them, is there ? 

Ans. There is not; but the teeth are only about eighteen inches 
long, extending through the beam, so when revolved they are in 
position to go and rake another load; whereas with the Wicks rake 
it would have to be reset each time before commencing to gather a 
load, which would be quite as difficult or more so than duinping it 
to discharge a load. 

X Int. 121. The Wicks rake is operated by two horses and a single 
driver or attendant, is it not? 

Ans. The specifications may so state, but I doubt if ever’'the same 
was done, as I don’t think it would be possible to do so if the rake 
was made of suflicient size to gathera load of hay,such as shown in 
the Acme lithograph. 

X Int. 122. Acme lithograph shows rather a fancy load, does it 
not, particularly at the points of the teeth ” ; 

Ans. Well, rather so; all pictures are made to look well. 
125 X Int. 128. With the basket arrangement to the handles 
shown in the Wicks patent a part of the load could be carried 
back of the rake head, could it not, so as to gather a pretty fair load, 
with rake teeth not more than two and a half or three feet long ? 

Ans. I don’t think the Wicks patent was intended for gathering 
and hauiing bay to ricks and stacks, as it is called a revolving 
rake, and intended to be used more for windrowing hay, and I 
don’t think it would serve a very good purpose for that; but to 
return and answer your question more definitely, | think that the 
rear part or handles of the rake would, of course, hold more or less 
hay, but should the hay pile well back onto these handles and the 
rear part of the rake, would be much more difficult for the operator 
to dump and discharge the load. 

X Int. 124. Would the addition of thills to the Kenaga machine 
necessarily be anything more than the adding of two more poles— 
that is, one to the outside of each horse? 

Ans. I understand thills to be, as used in buggies, sulky hay-rakes, 
or other one-horse vehicles, small, strong bars of wood fitting closely 
to the horses and passing through supports of the harness’at the 


sides of the horses, with straps also connected to prevent such rakes. 


or vehicles from coming in contact with the horses’ hinder parts, 

and with a tongue rigidly arranged on the outside of the horses, 

similar to that shown in the Kenaga patent, | would not properly 

eall thills, as thills do not necessarily extend further than a horse’s 
collar. 

126 X int. 125. Did you ever see in any of the implements or 
vehicles referred to by you a pair of thills attached: by a 

single, central pivot? 
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Ans. I have seen them on one-horse carts with short stay-straps. 
I have also seen thills made in this way used on reversible lever 
hay-presses without any stay-straps and other vehicles and imple- 
ments of which I cannot just now mention. 


By consent of counsel the further taking of testimony is adjourned 
until Friday, August 27th, 1886, at ten o’clock in the forenoon. 


ALBERT H. ADAMS, 
Notary Public. - 


Fripay, August 27th, 1886—ten o’clock in the forenoon. 
Met pursuant to adjournment. 
Present as before. 


X Int. 126. The usual way, however, of attaching thills is to attach 
them at two points with pivots or couplings which onlv permit a 
vertical movement, is it not? 

Ans. It is when the horse or animal is desired to be hitched di- 
rectly in front of the vehicle to be drawn. 

X Int. 127. In turning these sweep-rakes with poles, is the rake 
turned from the outer end of the pole or by advancing one horse 
aud holding back: the other so that the strain comes upon the 
whiflle ? | 

Ans. In turning the rake, if turning to the left, the horse on the 
left is held back and the horse on the right is moved up, which by 

reason of the tongue or poles keeps both horses in the same 
127 _—sposition, relative to the rake until the proper direction is 

reached desired to be traveled, and if desired to turn the 
points of the teeth of the rake in directly the opposite direction. 
This movement eould be kept up until the rake was turned entirely 
around. If desired to be turned to the right the same operation is 
required. 

X Int. 128. if the driver should attempt to turn one of your rakes 
around when loaded by so handling the horses that the endeavor 
would be to turn it from the points of the tongues or poles would 
he not be liable to break the poles or split them out of their fasten- 
ings? 

Ans. I think not; I don’t find any difficulty. We have not had 
any difficulty in that regard. 

X Int. 129. If you had an unskilled driver and he should at- 
tempt to turn the rake to the left by the left-hand horse would he 
not be liable to break out the tongue or pole on that side? 

Ans. I think not, as rakes so made have been successfully oper- 
ated froin the start by small boys without having previous experi- 
ence, for the reason that any boy with intelligence enough to guide 
and manage a team would readily understand that it would be im- 
possible to have the horse on the opposite end stand still and turn 
the rake entirely by the horse on the left, for as in attempting to 
pull the left horse around would have the effect to back that end o 
the rake instead of turning it, and thus discharge the hay, if the 
rake be loaded, from that end of the rake. In turninga rake loaded 
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it is necessary that both horses move at the same time while 
128 _ the pivot horse is moved slowly, just enough to keep the rake 

teeth moving slowly forward, while the horse on the outer 
end, having farther to travel, must travel much faster. 

X Int. 180. In turning the rake there isa heavy side friction upon 
the ieeth, is there not, which friction is increased by the weight of 
the load upon them ? 

Ans. There is certainly some more side friction on the teeth when 
turning than when going directly forward, but the teeth must neces- 
sarily be made large and strong enough for this purpose. 

X Int. 131. Now, if you attempted to turn the rake solely from 
the frontends of the poles, would not the poles be liable to be broken 
or detached ? 

Ans. Do you mean that if horses should be attached to the ex- 
treme forward end of the pole for draft by means of the single- 
trees ? 

X Int. 182. As to the effect on the rake I do not understand that 
it would make any difference, except as to which end of the horse 
you use, whether you moved them by single-trees hitched there or 
by the breast straps alone without bringing the whiffletrees into use, 
the substance of the question being simply as to whether the poles 
were strong enough in one of your rakes to be used as the sole means 
for turning the rake. 


Question objected to as indefinite, it not appearing whether or not 
the horses are to be hitched at the back to projecting draft bars or 
like expedient to aid in drawing the load as the turning proceeds. 


Aus. I think, if the proper harness could be devised by 

120 which to properly hitch a horse to the extreme ends of these 

tongues, that they would be strong enough to turn the rake, 

but this would be entirely unnecessary or advisable in properly op- 
erating the rake. 

X Int. 153. If this feature of strength is non-essential, why could 
not a Kenaga rake be operated successfully by using a pair of thills 
fastened to the ends of the rake by two pivots each, in the ordinary 
manner, and entirely omit the tongues ? 

Ans. In my last answer I did not mean to convey the idea that 
it was practical to so hitch horses tothe ends of the poles of the 
Kenaga rake entirely in front and to the extreme end of the poles, 
as in so doing the use and value of the tongue for backing and 
guiding the horses would be, destroyed, so arranged. Ionly intended 
to say that the tongues would be, as we make them after the pattern 
of the Kenaga rake, sutticiently strong to stand the strain of turning 
the rake, and then only while lightly loaded or empty, and no in- 
terference with the points of the teeth. I have experimented and 
tried to work two horses between thills, one at each end, with the 
ends of the thills rigidly attached laterally, but vertically pivoted to 
the draft bar of the Kenaga rake without the lead poles, and found 
that the same could not be successfully done, as, the horses being 
confined between the two rigid bars, in moving one horse before the 
other in turning the thills would break square off. As the entire 
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leverage of the outside horse would be brought to bear on the pivot 
horse and as the shafts or thills serve no leads in guiding the two 
horses at the same time, my experiment was a failure. With horses 

loosely hitched between tugs at the outer end of the draft 
130 ~~ bar, and outward and forward at the end of the pole gives 

much more room and allows the horses to move sideways a 
distance of three or four feet without any interference with their 
sides. The distinction between thills and poles, as commonly 
understood, is: thills do not extend forward and beyond the front of 
the horse, neither are horses attached to the ends of thills by means 
of breast straps, while in poles or tongues they are. 

X Int. 134. Do not thills ordinarily extend beyond the collar or 
breast of the horse? 

Ans. When the horse is moving forward the ends are about op- 
posite or as far forward as the breast of the horse: 

X Int. 135. How far foryard did you extend the thillsin the rake 
you experimented with ? ) 

Ans. About the distance I have mentioned relative to the horse. 

X Int. 136. Why does not the inner thill guard and lead or push 
the pivot horse the same asa pole, and why would not the thills 
furnish the same lead and guide for the outer horse that the pole 
does, or even a better guide, as he then has a pole on each side? 

Ans. For the reason that the thtlls, in orderto get them to work 
in the harness, must be close to the horse’s sides, and would be too 
close to serve as a lead or guide by a breast strap hitched to and for- 
ward as used with the poles. With the use of thills, the backing 
straps were at the hinder part of the horse, as used in other imple- 
ments or vehicles where thills are employed. The single-tree was 

pivoted in the usual manner and had traces hitched to the 
131 single-tree, which must be the ease to any draft, for if the tugs 

were hitched independent of the other, rigidly, with no pivot 
in the center, the result would be to pull allon one side or the other 
of the horse’s shoulder. 

X Int. 137. How far are the teeth extended back of the axle ina 
full-size Kenaga rake? 

Ans. I don’t understand the distance to be limited to any exact 
distance. We have made the rakes with different extensions back 
of the axleof the rake, varying from twelve to eighteen inches. 

X Int. 138. So far as the action of the rake is concerned, in so far 
as it is connected with the poles, the rear extension of the two outer 
teeth is all that is operative in the Kenaga rake, is it not? 

Ans. I don’t understand the question. I can’t comprehend that 
question so as to give you an intelligent answer. 

X Int. 139. In your Exhibit Acme Rake Model are not the blocks 
to which the poles are attached located upon and supported by the 
rearward extension of the two outer teeth? 

Ans. The end head blocks, the rearward part of the two outside 
teeth, the two lower, and the top head piece in the ‘full-sized rakes 
are all bolted solidly together by means of long bolts passing from 
the top of the top head piece aud the top edge of the rear part of 
the head blocks down through, bolting all these timbers together. 
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X Int. 140. If you should cut out the middle portion of these end 

blocks, so as to leave them in form like a frame, or make them actual 
frames, they would be the same thing, would they not ? 

152 Ans. They would not be in the same shape, neither would 
they be so strong as to leave them as they are. 

X Int. 141. Would they be the same in substance when made of 
four pieces into a frame, or would they be substantially different 
head blocks, in your opinion? 

Ans. They would be more .expensive to make in four pieces in a 
frame; neither do I think the frame could be made so strong as the 
solid piece of wood set edgeways with bolts passing through them, 
drawing the grains of the wood together, giving them additional 
strength, but I don’t know ‘that it would make any difference in 
other respects so long as the: necessary purpose for which it is In- 
tended is accomplished. 3 

X Int. 142. What are the ‘dimensions. of your head blocks ina 
full-sized machine in length and height? 

Ans. We have made them of various heights—from eight to 
twelve inches—and from t velve to eighteen inches long. The usual 
height is ten inches—sixteensinches long. 

X Int. 143. At what height should the top cross-rail be placed to 
properly hold the hay and prevent it from falling behind the rake ? 

Ans. If only four or six inches high it would prevent it from fall- 
ing back and behind the rake, as the hay in gathering fills on that 
part of the teeth first and forms a head solidly packed together, 
which all moves off together when backing and discharging the 
load, but with blocks ten inches wide and the top cross-piece two 
inches thick, as we make them, forms the head twelve inches high 
above the teeth. 

X Int. 144. Would this upper cross-rail serve any useful 
133 purpose in stopping the hay if its under surface were tfour- 
teen orsixteen inches above the rake teeth ? 

Ans. It would to some extent, if it was two feet above the rake 
teeth, in gathering windrows or cocks of hay. The lower head piece 
of the rake forms a stop for the hay in gathering from the swath, as 
there is more or less of the hay hanging between and around the 
teeth, and causes it to stop when brought in contact with the cross 
head piece. 

X Int. 145. Does it make any difference in backing a rake or wagon 
whether the pole or thill have a downward curve at the rear end or 
whether they are on straight line between their connections with 
the axle and the breasts of the horses ? , 

Ans. In what regard do you mean any difference ? 

X Int. 146. In regard to the amount of power required and the 
line in which the power is exerted. 

Ans. I think it does, as in a rake constructed after the manner 
of the Kenaga patent it is neeessary to have the rear part of the 
tongue as bear on a line with the center of the axle as is possible or 
convenient to put it in order that the rake may be more easily 
backed and without tilting the teeth upward at their points to pre- 
vent dragging the hay off backwards. Wagon tongues are usually 
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located as near directly in front of and on a line with the axle as 
possible. Shafts or thills are usually curved upward from their con- 
necting point to the vehicle for the purpose — elevating the single- 
tree high enough to bring the line of draft in proper distance with 
the horse’s shoulders. 
134 X Int. 147. If you should elevate the end blocks of the 
Kenaga rake and attach the poles to them so that the poles 
would be horizontal, and did not change the relative position of the 
front end of the tongue at the point where the horse is attached, 
would not the rake have precisely the same action that it has when 
the rear end of the poles are down as you place them ? 

Ans. It would not have the same effect, as the distance between 
the rear end of the pole and the center of the axle would be increased. 
The effect would be to tip the rake backwards, throwing up the 
points of the teeth and prevent the teeth from discharging the 
load. 

X Int. 148. You are very certain that you are right on this point, 
are you not? 

Ans. I think I am, for that was my experience in attempting to 
operate the Hudson rake with the poles or bars C elevated at their 
rear ends about the same height above the head of the rake that you 
mention. 

X Int. 149. In backing a rake where is the point of resistance-— 
at the axle or on the ground ” 

Ans. I think at the center of the axle; but in a meadow, which 
is not perfectly smooth like a floor, the wheels having to encounter 
obstructions, tussocks of grass and holes and ruts, makes a rake 
harder to back than it would be on a smooth surface. 

X Int. 150. In vour “ Exhibit Aeme Rake Model” the poles are 
connected to the rake-end blocks at points above the axle, are they 
not ? 

Ans. They are; but it was an oversight in the model-maker in so 
placing them, asin our full-sized machines the rear end of the tongue 

rests well down and on top of the rake head. 
135 X Int. 151. Do you think that difference changes the oper- 
ation of the rake in any respect ? 

Ans. The difference between that shown in the model and as we 
make them would only be about twoinches. This difference might 
not be materially perceivable in the operation of the rake. 

X Int. 152. As shown in the Kenaga patent, the forward attach- 
ment of the tongues appears to be to the upper cross-bar of the rake 
head. Such an attachment would bring the tongue higher above 
the axle than the form shown in the model does, would it not? 

Ans. This would depend somewhat upon the thickness of the head 
blocks. In the manufacture of our full-size rakes the top head piece 
has a gain cut out of its upper end to admit resting on the flat sur- 
face of the tongue and the tongue bolted thereto, as shown in the 
patent. . Fe 

X Int. 153. Do you understand tiiat the Kenaga patent shows any 
head blocks at all or any such as are shown in the model ? 

Ans. As the drawing in the patent is only a top view, these blocks 


a 


70 THE ACME HAY HARVESTER CO. VS. 


would not be perceivable, as they set directly on top and above the 
rear parts of the rake teeth. They could not be seen in a drawing 
of this kind if the front ends of these blocks did not extend farther 
forward than the edge of the top cross-piece. 

X Int. 154. The drawings, however, cleariy indicate how the 
tongues are attached to the rake heads, do they not ? 

Aus. For the reason that rake heads at the date of the 

136 Kenaga patent were arranged and constructed similar to those 

in Acme model and Exhibit Defendants’ Rake I think they 

do. - 

X Ans. 155. The height at which the tongues or poles are attached 

to the rake head above the axle is a matter of better or worse, Is it 

not? The higher you go the worse it is for the operation of the 
rake, is it not, “according to your theory ” 

Ans. I think it is. 

X Int. 156. If you should set the Hudson poles down within a 
foot and a half of the axles it would work pretty well, would it not, 
if you wanted to back it by the poles, supposing them to be long 
enough to hiteh to for the purpose of backing ? 

Ans. No, indeed; I think not for reasons heretofore stated in my 
testimony regarding these bars C on the Hudson rake being parallel 
above the outer-end teeth of the rake. They would not keep the 
horses from becoming entangled in the rake teeth, either in turning 
to the right or left, and as the back ends of the end teeth of the rake 
extend backward, while the liability of tipping by reason of lower- 
ing the rear ends of the bars C would be lessened, I think that the 
rake would still tip backward and cause these ends to strike the 
ground in backing, and, as constructed in the Hudson rake—the up- 
right supporting posts for the bars C are provided for no lateral 
strain upon them—would be very lable to break. 

X Int. 157. Do not the side teeth in the Kenaga rake extend back 
the same as they do in the Hudson rake? 

Ans. They do, but not so far. 

137 X Int. 158. Supposing the wheels to be of the same size, 

and supposing the rear standard of the Hudson machine to 
be made, as stated by him, of a two-by-four scantling, then, accord- 
ing to the drawings of the respective Kenaga and Hudson patents, 
the difference in the rearward extension from the axle of the side 
teeth would not exceed two inches greater for the Hudson than for 
the Kenaga, would it? 

Ans. ‘The rake wheels in the Kenaga patent are net shown to be 
as large as those shown in the drawing of the ILudson patents The 
length of the teeth back of the axle in the manutacture of the Kenaga 

rake is about twelve inches, whereas those in the ILludson rake, made 

from a scale of proportions, assuming the teeth to be eight feet long, 
as stated by Hudson in his patent, makes the ends of the two out- 
end teeth on the Hudson machine two feet and three inches long. 

X Int. 159. Hudson’s statement is “ about eight feet” instead of a 
specific eight feet, is it not? 

Ans. The specifications so state, I find. 

X Int. 160. Hudson makes the following statement, to wit: “ Ex- 
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tending across these three uprights there is a bar placed, which not 
only gives greater strength to them, but also prevents the hay from 
slipping back over the prongs.” In view of that statement and in view. 
of the fact that the drawing shows the under edge of this bar on an 
exact level with the tops of the wheels, don’t you think that you 
have got this bar altogether too high in the section of full-sized ma- 
chine which you have produced and which is marked “ Complain- 
ant’s Exhibit Hudson Rake”? ; 

138 Ans. This may be so, taking the wheels that are on the Hud- 

son rake as a standard of measurement, but as these are the 
original wheels used by Hudson in the construction and operation 
of lis only rake I have used them in the construction of this rake 
rather than larger wheels, as shown in his drawing. If I should 
have used as large wheels as shown in the drawing in the construc- 
tion of this rake it would have been much more liable to tip back- 
ward and also brought the single-tree much further forward and 
nearer the end of the bar C than the ones on the rake. If in con- 
structing this rake the cross-bar should have been lowered to the 
top of the wheels on the rake it would have greatly lessened the 
streagth of the front upright posts and caused them to have broken 
off very much more easily in attempting to back the rake by means 
of the bars C. In constructing this rake I built it of as strong ma- 
terial and with a view to giving it a fair test in operating it, if pos- 
sible, like the Kenaga rake. 

X Int. 161. If the location of the Hudson cross-bar above the rake 
head is a proper one to prevent “the hay from slipping back over 
the prongs” in a Hudson machine it would be a proper one in a 
Kenaga, would it not? I mean as located by you in the Exhibit 
Hudson Machine. 

Ans. The cross-bar would, of course, serve the same purpose in 
that regard on one rake as well as the other. 

X Int. 162. Does not the Hudson drawing show that at least three- 
fifths of the entire length of his upright posts is below the rim of the 
wheel? 

Ans. This may be, but the drawing would indicate a wheel at 

least four feet in diameter in the Hudson patent, which would 

139 be totally impractical to work on a rake of this kind, with 

teeth eight or about eight feet long, with the teeth elevated . 
where they pass through the axle as high as the center of the wheels 
as that shown in the Hudson drawing. 

X Int. 163. If the pole, having the width shown in the Hudson 
patent, was bolted in the lowest hole shown would not the pole be 
nearly or quite in contact with the cross-bar? 

Ans. Yes; it would be a little nearer than that shown in the 
Hudson rake, which fact was unnoticed by me in constructing the 
Hudson rake, but I rather divided the matter of locating this cross- 
bar to serve the two purposes, that of preventing the hay from slip- 
ping back ever the rake, as stated in [ludson’s specifications, and 
also give strength to the forward upright posts. 

X Int. 164. Do not the Hudson drawings show that when the 
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poles C are in the highest adjusting holes that the front ends of the 
poles would still be lower than their rear ends? 

Ans. No; I think not, if I understand the question. 

X Int. 165. In expe rimenting with the Hudson rake reconstructed 
by you did youtry or apply the Kenaga metal extensions or hooks 
at the front ends of the bars C? 

Ans. No; I did not, for the reason that I, after measuring the 
distance between the ends of the bars C and the single-tree and see- 
ing the limited room to hiteh a horse, if | should have attached these 
hooks or metal extensions as shown in the Kenaga patent—I would 
have injured the horses with these hooks in attempting to so work 

them, and I therefore only used the chain and breast strap. 
140 X Int. 166. If you had extended such arms around in front 

of the horses’ breasts why would they have been any more 
liabie to injure a horse in a Hudson than in a Kenaga rake ? 

Ans. For the reason that in the Kenaga rake and as described 
and as shown in Kenaga’s drawings there is a distance between the 
single-tree and the front end of the poles to which these hooks are 
attached to allow the horses being hitched to the single-trees for 
draft, and the poles C, if these hooks extend far enough forward, 
do not interfere with the horses’ breasts in drawing the r ake, whereas 
in the Hludson rake there is not such room. 

X Int. 167. That depends, does it not, upon the length of the 
shank which you give to the hook or the distance which you ex- 
tend it forward of the wood? 

Ans. If the hook should be prolonged and made to extend for- 
ward of the bars three and a half or four feet and then curve out 
and from the line of the bar, giving room for the horse, it would 
not strike the horse’s breast in a forward movement, but would not 
lessen the liability of the horses becoming entangled in the teeth, 
but would increase the liability of the lateral spring of the bars and 
more easily cause the bars to spring and let the horses onto the 
rake teeth in turning and guiding the rake, and also cause them to 
be more easily broken, as it would increase the leverage and strain 
upon them and the upright posts. 

X Int. 168. As the Kenaga poles are longer than the Hudson, 
why is there not a greater liability to break the poles in the Kenaga 

than in the Hudson, if both are subjected to the same usage ? 
141 Ans. Beeause of difference in their connections to’ “the 

head of the rake and the position of the tongues in the Ke- 
naga rake extending forward, upward, and outward in the process of 
backing the line of draft and strain on the poles is brought more 
direetly endways in the Kenaga than in the Hudson. 

X Int. 169. If you should make the blocks to which the draft 
poles are attached in the model Acme rake eighteen inehes or two 
feet high it would still be the same rake, would it not? 

Ans. I think it would, with the other parts arranged and con- 
structed as shown. 

X Int. 170. If you should put some holes in the front ends of the 
blocks, so that the points of the tongues could be adjusted up and 
down, that would not make any difference, would it? 
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Ans. I don’t think that would change the construction of the rake 
materially, provided the other features were retained: but this is not 
necessary, as the necessary adjustments to the sizes of the various 
animals to be worked to the rake can be made by lengthening or 
shortening the breast straps. 

X Int. 171. Would a single driver have any difficulty in operat- 
ing a Kenaga rake sixteen feet wide ” 

Ans. No, sir; the distance between the horses on all the rakes we 
make is that distance or more. 

X Int. 172. Are not sulky and other wheel horse-rakes, except 
sweep-rakes, usually operated by one attendant or driver ? 

Ans. Yes, sir. 
142 X Int. 173. You consider that the Acme rake shown in the 
Acme lithograph is made in accordance with the Kenaga 
patent, do you not? 

Ans. | do, so far as the parts and useful purposes of the elements 
specified and claimed in the Kenaga patent are concerned, there 
being only slight and immaterial changes as to construction and 
arrangement of the wheels. We also make, and find it quite prefer- 
able, rakes with the wheels on the end as shown by Kenaga, which 
will admit of a larger wheel being used than that shown in the Acme 
lithograph. The rear lifting attachment supported by the third 
wheel, as shown in the lithograph, is not absolutely necessary in the 
operation of the rake. That is only a device or attachment provided 
for raising and carrying the teeth empty when desired or assisting 
the points of the teeth passing over obstructions when loaded. 

X Int. 174. Are the poles of the rake shown in the lithograph 
jointed or hinged to the rake? 

Ans. Thev are bolted to the rake head similar to those shown in 
the Acme rake model, with the difference of bolting the rear end of 
the pole to and through the back cross-piece, as 1 have heretofore 
mentioned. 

X Int. 175. How much or about how much play or swing do the 
breast straps have ? 

Ans. That depends upon the length of the strep; as used by us it 
is about sixteen to eighteen inches long. 

X Int. 176. About how far would they sway outward in backing? 

Ans. | should say six to eight inches. 
143 X Int. 177. When askilled mechanic is building a machine 
to produce a certain result he uses the best proportions knowa 
to him for obtaining the desired result, does he not? 

Ans. Yes: I think he doves, or, at least, he should. 

X int. 178. If you should spread the front ends of the Hudson 
bars outwards so that such front ends would come outside the axle 
ends, would that, in your opinion, make the Hudson rake work any 
better, and supposing, further, that this was done by attaching the 
poles to the outside of the front standards shown by Hudson ? 

Ans. This would make but very little difference, as it would only 
throw the front ends of the bars C outward five or six inches. 

X Int. 179. In experimenting with the Hudson machine which 
you built did you try it with wheels taken from any of your rakes? 
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Ans. No; I did aot. I tried it with the wheels that are on the 
rake which is here exhibited. 

X Int. 180. Are all of the parts produced parts that were used by 
by you in your rebuilt rake? 

Ans. Yes, sir; all the parts here exhibited, except one back and 
one upright post, which were broken in use. 

X Int. 181. How long or about how long did you experiment 
with that rake? 

Ans. An hour or so. 

X Int. 182. Is it your understanding that the Kenaga arrange- 
ment of the lines is the feature which enables you to operate the 

rake with one attendant? 
144 Ans. I do not. It is the whole construction and combina- 
tion as described and specified by Kenaga. 

X Ans. 183. Would it not be a pretty dangerous business to drive 
over an ordinarily rough meadow with a Kenaga rake and put the 
horses on a trot? 

Ans. Of course, on very rough meadow the teeth would be more 
liable to catch in the ground than on smooth meadows; but it is 
not usually the custom to trot horses to rakes of this kind, as they 
‘an easily do enough work in a day and be walked to and from the 
rick or stack In gathering and hauling in the hay. I would like to 
state that horses are not usually trotted when worked to any kind of 
farm implement or machine. 


By consent of counsel the further taking of testimony is ad- 
journed to Saturday, August 285th, 1886, at nine o’clock in the fore- 


noon. 
A LBERT H. A DA Ms, 
Notary Public. 


SATURDAY, August 28th, 1886—nine o’clock in the forenoon. 


Met pursuant to adjournment. 

Present as before. 

Redirect examination by J. H. Petree, Esq.: 

Rk. D. Int. 184. What do you mean by stating, in your answer to 
X Int. 178, that it would make but very little difference if the front 
ends of the Hudson bars were brought outward by attaching said 
bars to the outside of the front standards shown in the Hudson 
rake? 

Ans. The necessary distance to which the ends of the poles C 


should extend outward from the points of the outside end. 


145 teeth of the rake in order to keep the horses off of the said 
teeth should be about three feet. An outward extension of 
six inches would be.no perceivable advantage. 

R. D. Int. 185. When you speak of the poles extending outward, 
as in your last answer, from the points of the outside end teeth, do 
you mean in advance of the teeth or at the side of the teeth ? 

Ans. | mean laterally outward from the side of the teeth. 

R. D. Int. 186. If the head blocks of the Kenaga rake, to which 
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the poles are attached at their rear ends, were made materially 
higher than they are in practice—say, so as to be twenty to twenty- 
four inches, or even more—and the poles were attached to the upper 
ends of the head blocks thus heightened, you may state whether or 
not such change in the point of application of the poles would affect 
the operations of the rake in pulling, backing, or wheeling assum- 
ing the front ends of the poles to be retained at the same height as 
usual for conveniently hitching the horse. 

Ans. It would materially affect the operation of the rake in back- 
ing the same, by reason of the rear ends of the poles being elevated. 
This increased distance above the center of the wheels would have 
the effect of tipping the rake backward, preventing the load of hay 
from being discharged from the teeth, and it would also increase 
the liability of breaking off the poles, and their connection to the 
head block much more than as shown in the Acme rake model, for 
in this position in the process of backing almost the entire strain is 

brought to bear lengthways on the timbers of the pole. 

146 R. D. Int. 187. This being true, please explain what you 

tneant by stating in answer to X Int. 170 that it would not 
change the construction of the rake materially if some holes were 
putin the front ends of the blocks so that the points of the tongues 
could be adjusted up and down, such question seeming to infer from 
the previous cross-interrogatory 169 that the biocks were to be 
eighteen inches or two feet high. 

Ans. What I meant by saying that it would not change the con- 
struction materially was that simply boring these holes and provid- 
ing for this adjustment would not change the construction mate- 
rially, as the holes would not be in the way; neither would they be 
used in the practical operation of the rake, understanding that the 
rear connection of the pole would be retained as shown in the model. 

R. D. Int. 188. In constructing the “ Exhibit Hudson Rake ” after 
the plans of the Hudson patent drawing and specifications you may 
state what standard of measuretmnent you adopted as a basis in deter- 
mining the relative size of the various parts. 

Ans. From the specifications in the Hudson patent the rake teeth 
are stated to be about eight feet long. This I took as a standard of 
measurement for the various parts of the rake, as well as the size and 
dimensions of the same, except the wheels, which would have been 
entirely out of proportion for an operative rake, and I used the two 
wheels obtained from Mr. Hudson, the inventor, which he stated 
was the proper size and the ones he had used in the construction 

and operation of the rake that he made. 
147 R. D. Int. 189. Assuming the wheel as shown in the Hud- 
son drawing to be made on a scale as of fifteen inches diam- 
eter, which I understand to be the diameter of the wheel actually 
used by Hudson, about how high on such scale as a basis above the 
end teeth would the front and rear standards extend which are at- 
tached to such teeth and serve as supports for the hand bars C? 

Ans. The front standard would be fourteen inches and the rear 
standard ten inches, as near as I can calculate. 

R. D. Int. 190. Assuming such front and rear standards to have 
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been made fourteen and ten inches respectively in height above the 


end teeth and the hand bars C to be sustained therein, as shown in- 


the Hudson drawing, state whether or not the hand bars thus located 
could be practically reached and operated from the horses’ backs as 
required by the purposes of said Hudson’s invention. 

Ans. They could not have been so reached, as it would have 
brought the bars C to about two feet and two inches of the ground, 
which would have been impossible to have reached by the oper- 
ators on the horses without leaning at least half down the horses’ 
sides, which would have prevented them from lifting anything like 
the amount of weight required. 

R. D. Int. 191. About how heavy is a full load of hay on a sweep- 
rake sixteen feet wide? 

Ans. Six to eight hundred pounds. 

R. D. Int. 192. State whether or not the location of the bar, which 

extends across the three front uprights of the Hudson ma- 
148 chine to give greater strength to them and to prevent the hay 

slipping back over the prongs, is anywise dependent for such 
purposes upon its position directly above the rim of the wheel, as 
shown in figure 2 of the Hudson drawing, such wheel it appearing 
having been made disproportionately by the draftsman. 


Ans. To locate the bar as shown in the drawing, figure 2 of the 


Ifudson patent, as high up as to clear the rim of the wheel it would 
not serve the purpose of preventing the hay from working back over 
the head of the rake, 2s it would be located as.I have loeated it in 
the construction of the Hudson rake. The location of the bar for 


the purposes set forth in the Hudson patent could not be located — 


with reference to the rim of the wheel and serve the two purnoses 
mentioned—that is, preventing the hay from working back toward 
the head of the rake and at the same time give requisite strength 
to the forward upright posts. 

R. D. Int. 193. Has the rim of the wheel anything to do with de- 
termining the location of the cross-brace bar for the purposes for 
which it is designed ? 

Ans. It has not. 

R. D. Int. 194. Suppose a rake pole were to be extended laterally 
from the front standards of the Hudson Rake Exhibit, so as to give 
the horse plenty of side play when hitched to the front thereof, 
the horse being hitched at the back to draft bars, as shown in the 
Acme rake model, state whether or not such rake could be employed 
practically in the operation of backing to discharge the load. 

Ans. It could not be so operated. ° 
149 R. D. Int. 195. Why not ? 

Ans. For the reasons I have heretofore stated. Owing to 
the distance of the location of the rear ends of these bars C above 
the center of the axle, — formsa leverage which would have the effect 
to tip the rake directly backwards in the effort of backing, and pre- 
vent |the hay from being discharged from the teeth, and would also 
increase liability of breaking the bars C,as in this position the strain 
would be almost directly sideways with the bars C, and cause them 
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to break more easily than if located at or near the center of the axle 
of the rake. 

R. D. Int. 196. Please state whether if horses were hitched solely 
to the front ends of the pole cf a rake, like Acme rake model, with 
no connection to the draft bars or other part about the rake head, 
the rake could be wheeled or operated. 

Ans. It could not be successfuliy operated for the purpose for 
which it is intended. | 

R. D. Int. 197. State whether or not the draft bars, as shown in 
the Acme rake model, have anything to do with the operation of 
turning the rake. 

Ans. They do. The draft barand the pole C being fastened to the 
rake head and the extreme ends of each being kept in the same po- 
sition with relation toeach other laterally when the draft is brought 
upon the draft bar, the effect is to move the ends of the poles to which 
the horses are attached at the same time, and it is both the draft 
bar and the pole C éombined which aids in turning and guiding 
the rake. 

R. D. Int. 198. In your answer to X Int. 132 you state that 

150 if the proper harness could be devised to hitch a horse to the 

extreme ends of these tongues or poles that they would be 

strong enough to turn a rake, but this would be entirely unnecessary 

or advisable in properly operating the rake. Will you please ex- 
plain what you mean by saying “ unnecessary or advisable ” ? 

Ans. | meant in answering to say not necessary or advisable to so 
hitch the horses to the rake, and I intended to answer the question 
whether or not the poles C would be strong enough when the horses 
were hitched to the extreme end to bear the weight of turning the 
rake, but I did not mean to convey the idea that it was at all prae- 
tical to so hitch the horses and operate the rake in that way. 

Rh. D. Int. 199. In expressing your opinion as to the operativeness 
of the Wicks rake, as stated in answer to X interrogatory 121, what, 
if any, dimensions of such rake did you have in mind? 

Ans. I had in mind a rake fourteen to sixteen feet wide, with 
teeth similar to those shown in the “ Exhibit Hudson Rake.” 

R. D. Int. 200. State whether or not you lad the same under- 
standing in expressing the opinion set out in answer to X Int. 119. 

Ans. I had the same-sized rake in mind in answer to X Int. 119 
that I had in mind in answering X Int. 121. 

R. D. Int. 201. You may state what disadvantages, if any, would 
arise in the operation of the rake if you took the same rake that 
Kenaga took to use with his tongue, and applied thereto, instead of 
such tongues, the poles shown in the Currier patent parallel to each 

other and in line over the outer teeth, assuming the poles to 
151 extend directly backward horizontally, as in the Hudson Ex- 

hibit, and in the second instance assuming the poles to ex- 
tend downward near to the axle, as in the Kenaga device. 


Question objected to for the reason that the witness has been over 
this ground fully. 


Ans. ‘Tf the poles were arranged in both instances you have men- 
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tioned, relative to the head of the rake, with their forward ends ex- 
te wing parallel above the teeth and the draft bars extending out- 
ward from the head of the rake, as shown in the Kenaga device, for 
properly hitching the horse for draft and properly hitching him 
forward to these poles for backing, would put the horse in a diag- 
onal position relative to the line of draft, and thus prevent him from 
walking directly forward and on a line parallel with the rake teeth. 
With the horses thus hitched they would step first onto the rake 
teeth and be in no position to be driven to operate the rake. The 
bars or tongues would also be much more liable to break, as hereto- 
fore explained by me, and with the poles arranged at the top of the 
front posts, as in the Hudson rake, the effect would be also to tip the 
rake backward and prevent the discharge of the load of hay, which 
facts I have already pointed out. 


JOHN E. KIRK. 


152 United States Cireuit Court, Northern District of I)linois. 


The Acme Hay Harvester Company 
vs. Equity. 
STEPHEN MARTIN et a/. 


Depositions of witnesses taken on behalf of the complainant, by 
consent of counsel for both parties, before Geo. T. Page, a notary 
public acting as special commissioner, at the National Hotel, Peoria, 
[linois, commencing at 10 o'clock a. m., September 16th, 1886, 
the examination being conducted on oral interrogatories, under 
the 67th rule, as amended, formal notice in writing as to the time, 
place, and person by whom the depositions were taken being 
waived, 


Present: J. H. Peirce, Esq., in behalf of the complainant; L. L. 
Bond, Esq., in behalf of the defendants. 
Whereupon the following proceedings were had: 


Cuoaries H. CrRone,a witness called in behalf of the compli alnant, 
being first duly sworn, deposes in answer to interrogatories pro- 
4 : ; } 
pounded by J. I. Petree, Esq., counsel for complainant, as follows . 


Int. 1. State your name, age, residence, and occupation. 
Aus. Charles H. Crone; age, 20; Peoria, Illinois; salesman of 
agricultural implements. 
Int. 2. Have you ever been salesman for the Acme Hay ilarvester 
Co., the complainant in this cause ? 
A. Yes, sir. 
Int. 3. pve long were you such salesman ? 
Ans. From May 7th, 1883, up to May the 15th, 1886, and 
off and on since then. 
Int. 4. What did you sell for that company during the time you 
were so employed by it? 
Ans. The Acme hay-ricker loader and rakes. 
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Int. 5. Was the Acme Company in existence when you first began 
to sell hay-rakes ? 

Ans. No, sir. 

Int. 6. For whom did you sell the first hay-rakes? 

Ans. Jolin E. Kirk. 

Int. 7. When was it that you first began to sell hay-rakes for 
him ? 

Ans. May 7, 1883. 

Int. 8. How tong did you continue to sell the same for him ? 

Ans. Until the firm was changed to the Acme Hay Harvester 
Co. 

Int. 9. And did you then continue with that Aeme Company in 
the sale of rakes until May of 1886? 

Ans. Yes, sir. 

Int. 10. When vou first began to sell hay-rakes for Mr. Kirk, de- 
scribe what kind of hay-rake it was which you sold. 

Ans. It was a rake of about 12) foot sweep, teeth about 8 feet 
long—wooden teeth—with draft bars for hitching to, and tongues 
at either end, with a seat setting on the centre of the main frame 
of the rake, and wheels. 

Int. 11. Examine the Exhibit “Acme Lithograph No. 2” and 
state how, if at all, the rake there shown differs in its structure and 
the arrangement of its parts from the rake just described as having 
been first sold by you for Mr. Kirk. 

Aus. It’s just the same. 
154 lut. 12. How long did you continue in the sale of such 
rakes ? 

Ans. Up to August Ist, 1556. 

Int.13. Examine the Exhibit Acme Lithograph and state whether 
you have ever sold the rakes such as are shown therein. 

Ans. Yes, sir. 

Int. 14. When did you first sell such rakes aud for whom ? 

Aus. From the time of its first invention, for the season of 1886— 
that is, the fall and winter of 1885. I sold them for the Acme Hay 
Harvester Co. 

Int. 15. State how, if at all, the arrangement of draft bar and 
poles at the sides of the rake to which the horses are hitched differ 
in the Exhibit “Aeme Lithograph” from what is shown in the Ex- 
hibit “Aeme Lithograph No. 2.” 

Ans. It is just the same, and has been. 

Int. 16. About how many rakes having the poles and draft bars 
attached thereto as shown in said exhibits have you sold ? 

Ans. All that I ever did sell have been of that construction. 
Probably ten or twelve hundred rakes. 

Int. 17. In what States have you sold such rakes? 

Ans. Illinois, Indiana, Kentucky, Missouri, lowa, Nebraska, Da- 
kota. Re, 

Int. 18. Have you ever practically used such rakes in raking hay 
in the field? 
Ans. Yes, sir. 
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Int. 19. Under what circumstances have you thus used the 
rakes ? 

Ans. In setting them up and starting them for farmers 
155 that have purchased them, and working them at State fairs 
as an exhibition. 

Int. 20. State whether or not, during your use of such rakes, you 
have ever had occasion, in hitching the horses thereto, to arrange 
cross check-lines running from horse to horse, as in the usual way 
with a team, for managing and guiding the same. 

Ans. No, sir. 

Int. 21. Are such cross check-lines not necessary ? 

Ans. They are not only not necessary but they are useless. 

Int. 22. In your experience in exhibiting such rakes state whether 
or not vou found thatthe farmer believed, ordinarily, that such 
check-lines were so unnecessary and useless. 

Ans. No, sir. 

Int. 23. You may mention some instances in your experience 
tending to show the views of various persons in respect to the prob- 
able need of eross check-lines running between the horses for the 
proper management thereof in driving the rake. 


Objected to by L. L. Bond for the reason that it calls for seeond- 
ary evidence. 


Ans. In one instance, at the Minnesota State fair, in 1885. We 
had a complete machine on exhibition, to be worked with horses 
and hay; not being able to get a team of farm torses, secured a 
team of city truck horses, and when about to hitch them to the rake 
the owner of the horses and farmers that were standing near re- 
marked that we would be dandies if we drove that team to the rake 

the way I was hitching them up, and, after they were driven 
156 ~—s about for an hour and a half, the remark was made by many 

that they would bet money that we brought the team with 
us already trained for the rake, and it very much surprised the 
driver and the owner of the horses that his team would work so 
naturally. 

In another instance | started a machine on the farm of G. C. Me- 
Ferrin, of Louisville, Ky.; he is one of the largest breeders of trot- 
ting horses in this country. He sent to the field mules, and negroes 
for drivers, and when ready to hitch the team to the rake McFerrin 
asked the question “if we was going to control those mules by driv- 
ing them as far apart as that and without any cross check-lines,” 
and was about to dictate to mea different arrangement from what 
I was doitig in regard to driving them—that is, he wanted cross 
check-lines; he thought it was necessary, and he was very much 
surprised atid pleased to see the way the darkies managed the veams 
with our own mode of hitching. 

There is another occurrence: Mr. Coulson, of Illinois, near Joliet, 
purchased a machine at Des Moines this season, 1886, which I started 
in the field. He hired a neighbor and team, and none of the par- 
ties or their horses had ever worked with any machine of that kind. 
When hitching the horses to the rake the owner of them thought it 
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was very absurd to attempt to drive his team in that manner, but 
after an hour’s work with it convinced him that such a thing was 
possible, and to the surprise ofthem all. 

I don’t just now happen to think of other instances, though there 
have been many of them, just the same. 

At all four exhibitions at State fairs, and at times where starting 
machines for farmers, it is a very common remark among first ob- 

servers to call it absurd to hitch in that way, the regular order of 
157 ~—sourr hitching, and then, after the team has had an hour or so 

training or driving to the rake, it is a more common remark 
to hear them say that the team has been trained or driven in that 
way before. 

Int. 24. State whether or not, according to your general experi- 
ence, the cross hitching of the team in the rake was deemed essen- 
tial by persons familiar with the management of teams, but who had 
no knowledge of the operation of these pole-rakes. 

Ans. Yes, sir; it was. 

Int. 25. And did they so express themselves ? 

Ans. Yes, sir. 

Int. 26. State whether or not you have seen pole-rakes used in 
which the poles were not hitched to the horses at the front. 

Ans. Yes, sir. 

Int. 27. Piease state the circumstances. 

Ans. It was very often the case with farmers in Kentucky, when 
they had no expert to help them in starting a machine, that they 
would hitch a mule to each draft bar and put a young nigger on 
each horse to ride,and then when I would go out and propose 
changiug the arrangement I alwavs found it difficult to convince 
them of successfully working it my way until I had proven it to 
them; and I never failed to have them adopt our mode of controlling 
the team with one driver. 

Int. 28. Examine the rake shown in “Acme lithograph No. 2” 
and describe from it how the horses are hitched to the rake so as to 
be brought within the control of a single driver. | 

Ans. One horse hitched atsingle-tree attached at outer end of draft 

bar on each end of the rake, then are tied to end of pole by 
158s hhitching straps; breast strap is also fastened to same, then a 

rein from each horse checked to each side of tse bit, so that 
in pulling on the rein you pull back evenly on each side of the bit. 
I always recommended harness breeching, but it is not absolutely 
hecessary, 

Int. 20. State whether or not the plan of hitching you have just 
described and as shown in said exhibit drawing is the customary 
one in hitching the team to the pole-rake. 

Aus. Yes,sir; it is. 

Int. 30. You may say whether or not the hitching from the horse’s 
bit to the adjoiniag pole is an essential in securing the proper op- 
eration of the horse. 

Ans. It is in almost every instance. 

Int. 31. Suppose such hitching strap were omitted, state whether 
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or not the rake could still be driven and the horses managed in the 
ordinary operations of raking hay. 

Ans. Yes, sir; it could. 

Int. 32. State whether or not such hitching straps are so frequently 
omitted in practice. 

Ans. Yes, sir; they are frequently omitted. 

Int. 33. Please explain then what you meant by stating that such 
hitching straps were essential. 

Ans. In first hitching the horses to the rake the position is new 
to them, and if the horses are at all inclined to be nervous the 
hitch strap attached to the end of the pole is some security from 
breaking the pole by the horse pulling sideways with the breast 
strap. 

Int. 34. You may say whether or not, after the horses become ac- 
customed to the new position, such hitching strap is of any particu- 
lar use. 

Ans. It is not. 
159 Int 35. What, if anything, then serves to guide the horse 
with the hitching strap omitted ? 

Ans. The reins. 

Int. 56. Do the reins not serve in such way from the very outset 
for managing and guiding ? 

Ans. They do very much. 

Int. 37. What, if anything, do the poles do in guiding and wheel- 
ing the team ” 

Ans. Nothing at all. 

Int. 38. Look at the rake shown in the Exhibit “ Acme Litho- 
graph No. 2” and, assuming the rake be wheeled to the left, state 
how, if at all, the poles act to guide the direction of the horses dur- 
ing the wheeling movement, turning to the left. 


Objevted to by L. L. Bond because the witness has just stated that 
it don’t do anything. 


Ans. The horse at the left end of the rake is held back by the 
driver, which holds that end of the rake from going forward by 
means of the breast strap attached tothe end of the pole. The horse 
at the right end of the rake is driven forward, which turns the rake 
to the left. 

Int. 59. State whether or not, during the turning movement, the 
horse on the left will be touched by the adjoining pole. 

Ans. He would be if he did not step to the left, which he is sure 
to do after an hour or two of practice on the rake. , 

Int. 40. What, if anything, has occurred in the bour or so of prac- 
tice which causes the horse to turn without the touch of the pole 
against him? 

Ans. He has learned in that time that he is to step to one side or 

the other, in accordance with the movements of the tongue. 

160 Int. 41. What would happen to the horse if he did not so 
step aside? 

Ans. He would get hit with the tongue. 
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Int. 42. Then I understand that the tongue does serve in teaching 
him to wheel or, rather, turn in his tracks? 
Ans. Yes, sir. 


Cross-examination: 


X Int. 43. Did all of the rakes sold for the season of 1886 have 
the wheels set in under the rake head, as shown in the “Acme litho- 
graph?” 

Ans. Yes, sir. 

X Int. 44. Do von know of any Acme hay-harvester rakes being 
sold which had their supporting wheels at the outer ends of the 
rake head ? 

Ans. I do not. 

X Q. Int. 45. You have exhibited one or more rakes with wheels at 
the ends of the rake heads, have you not, this year? 

Ans. Have exhibited such a rake on one occasion. 

X Q. Int. 46. What was the diameter of the wheels on that rake ? 

Ans. I think 24 inches. 

X Q. Int. 47. In making sales over the territory named by you, 
you was travelling salesman for the Acme Hay Harvesting Co., was 
you not? 

Ans. Yes, sir. 

X Q. Int. 48. Were your sales usually to what is known as the 
trade or to farmers direet ? 

Ans. To the trade and, indirectly, to farmers. 

X Q. Int. 49. When the parties in Kentucky used the pole- 

161 ~~ rakes with riders without hitching the horses to the ends of 

the poles they could do good raking, could they not, even 
though that was not the best way to handle the rake? 

Ans. Well, not on an average they could not. 

X Int. 50. They could make it work in that way, could they not? 

Ans. They could make it work, but not at all times satisfactory. 

X Int. 51. Which way would be most liable to break poles—that 
is, hitching or not hitching to the end of the poles with the breast 
strap? 

Ans. To hitch without a breast strap. 

X Int. 52. Why? 

Ans. If a horse is inclined to be nervous or balky and in pulling 
sideways from the tongue he would be apt to pull harder on a breast 
strap than he would from a strap attached to the bit. 

X Int. 58. I don’t think you quite understand me. What I 
meant to ask was: In which way the team would be most liable to 
break tongues—if they were hitched by breast straps to the tongues 
or not hitched to them in any manner? With this understanding, 
please answer. 

Ans. Well, it would depend on the horse. If he is nervous and 
not familiar with the position be would be more apt to break the 
tongue while hitched to it, and if not attached to it he would be very 
upt to keep out of the way of it and would have no other way of 
breaking them than by crowding or throwing himself against it. 
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X Int. 54. Are the poles of the “Acme rake” strong enough to be 
used as the sole means of turning the rake? 
162 Ans. Yes, sir. 
X Int. 55. If you had a load on the rake do you think 
either horse could turn it by the breast strap and pole by pulling 
sideways on the strap ? 


Question objected to, it not appearing whether the horses are to be 
hitched to the draft bars in addition to the hitch tothe poles or not, 
and, further, whether the horse is to move from or toward the body 
of the rake in turning. 


Ans. I don’t think it could—a big load. 


X Int. 56. In the ordinary hitching of horses to one of these pole 


rakes do you use both hitching strap and breast strap, as shown In 
the “ Exhibit Acme Lithograph No. 2”? 

Ans. I generally do. 

X Int. 57. In fixing the lines do you so arrange them by splitting 
them: down or doubling them so that the driver will have two lines 
for each horse ? 

Ans. No, sir. 

X Int. 58. If you was directed to have “ the reins split back to a 
point in convenient reach he (the driver) will be able to back one 
horse or otherwise manage him independently of the other” would 
you not understand that you was to double or split the reins so that 
there would be two to each horse? 

Ans. No; I don’t think I would. 

X Int. 59. If you attempted to follow the direction quoted in the 
last question how would you fix them ? 

Ans. I would have one rein from each horse checked on 
165 either side of the bit and arranging the two parts of each 
rein to come together in convenient reach of the driver. 

X Int. 60. Do you mean by two parts the two ends of an ordinary 
pair of lines? 

Ans. The same, only the ends extended. 

X Int. 61. Extended is not splitting, is it? 

Ans. No, sir; it Is not. 

X Int. 62. The arrangement of the lines as given in the direc- 
tions of the Kenaga patent would practically give two single lines 
for each horse, would it not? 


Ans. They would be such toa point in convenient reach of the - 


driver. 
X Int. 65. Is the breaking of poles or rake teeth a very common 
accident or occurrence ? , 


Ans. They are not infrequent. 

X Int. 64. Is the breaking of the teerh of the pitcher fork a very 
frequent occurrence ? 

Ans. They break occasionally, but not frequently. 

X Int. 65. How are poles most frequently broken ? 

Ans. More in the case of spirited horses and poor drivers and 
not being hitched properly. 
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Redirect examination: 


R. D. Int. 66. If you had two single lines—one hitched to each 
bit at either side of the horses’ heads and running thence directly 
back to the driver’s hand so that the draft or bearing was equal on 
both sides of the bit—state whether or not the driver, having thus 
four single lines in his hands, two running to each horse, could 
manage and guide the pole-rake team the same as if the bit. lines 
were joined together at the back strap and continued thence by a 
singl@ line to the driver's hand, as shown in the “Acme lithograph 

No. 2.” 
164 Ans. There would be no difference in the management in 
either case. 


. Recross-examination: 


R. C. Int. 67. As shown in the “Aeme lithograph No. 2,” the in- 
side lines are hitched to the draft poles, are they not; and the out- 
side lines are the only ones that come to the dgiver, are they not? 

Ans. The strap running from the bit to the pole, as shown in the 
lithograph, is the hiteh strap, and the lines being joined on the 
back near the back strap and then run from this point to the bit of 
the horse with the split rein on either side of the horse’s neck, as is 
more clearly shown in the Exhibit “Aeme Lithograph.” 


CHARLES H. CRONE. 


Oscar A. HALe, a witness called in behalf of the complainant, 
being first duly sworn, deposes, in answer to interrogatories pro- 
pounded by J. HL. Petree, counsel for complainant, as follows : 


Int. 1. State vour name, age, residence, and occupation, 

Ans. Oscar A. Hale; age, 58;. residence, Richwoods township, 
Peoria county, Illinois; occupation, farmer and dairyman. 

Int 2. How long have you been a farmer? 

Ans. ‘Twenty-four years. 

Int. 3. Have you ever had oceasion to use drag-rakes of any kind 
for the purpost-of raking bay ? 

Ans. Yes, sir. 

Int. 4. When did you first use such rakes? 

Aus. In 1882. 


165 Int. 5. From whom did you buy that rake? 


Ans. I bought itof John E. Kirk, of the Aeme Hay Har- 
vester Company, the complainant. 

Int. 6.. Please explain briefly what the construction of that rake 
Was. 

Ans. It was about fourteen feet wide, I think; rake teeth eight 
feet long—about ; draft bar on each end about six feet long, with 
single-trees on outer end. 

Int. 7.. How were the horses hitched and managed on such rakes? 

Ans. They were hitched to the single-trees, one on each side, and 
a boy to ride each horse. There were two boys. 

Int. 8. If such rake were traveling forward with its load. state how 
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you managed the horses in order to move the rake backward or in 
an opposite direction from that in which it had been traveling. 

Ans. I turned the horses right square around. 

Int. 9. State whether or not the horses were hitched in any way 
at the front to the rake. 

Ans. They were not. 

Int. 10. How long did you use that rake? 

Ans. One season ; one year. 

Int. 11. How much hay, about, did you rake with it? 

Ans. About one hundred and fifty tons. 

Int. 12. What kind of a rake, if any, did vou next use after the 
drag-rake you have mentioned ” ; 

Ans. The same rake with two poles or tongues and two cast-iron 
wheels. 

Int. 13. State how the poles or tongues were used on that rake. 

Ans. They were on each side of the rake. The breast strap 
166 — of the harness was fastened to the end of the tongue, so that 
they could back the rake without turning around. 

Int. 14. When did you first use a rake having the poles or tongues 
as you have mentioned ? 

Ans. In 1883. 

Int. 15. State whether or not you have used such kind of rake 
with projecting poles thereon ever since. 

Ans. | have. . 

Int. 16. What led you to use the poles and wheels in conjunction 
with the old drag-rake as you have stated ? 

Ans. I used it on Mr. Kirk’s recommendation—Mr. Jolin E. Kirk. 
He explained it to me, and [ thought it would be a good thing. 

fnt. 17. You may state whether or not the rake so changed by the 
use of poles has proven to be of any advantage over the plain drag- 
ruke you first used. 

Ans. It has. 

Int. 18. How much of an advantage in the day’s run do you think 
it to be”? 

Ans. Well, about one-third saving in good ground—that is, we 
can put up one-third more hay and saveone boy. In rough ground 
we can save at least one-half. , 


Counsel for complainant offers in evidence a drawing, which is 
marked “ Complainant’s Exhibit Acme Lithograph No. 2.” 


Int. 19. Refer tothe Exhibit’ Acme Lithograph No.2” now shown 
you and state how, if at all, the rake there shown differed fromthe 
pole-rake into whieh your drag-rake was converted on the recom- 
mendation of Mr. Kirk. 

Ans. All the difference is in two small braces (witness here points 
to the braces crossing the rake head beneath the draft bar). 

Int. 20. State whether or not you have used the rake as changed 

ever since the season of 1885. 
167 Ans. I have. 
Int. 21. State, as nearly as you can, how much hay during 
each season, beginning with 1883, you have raked with it, 
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Ans. In 1883 I raked about one hundred and forty tons, and in 1884 
about the same—one hundred and forty tons; in 1885 and 1886 
about one hundred tons each. 

Int. 22. In the use of the rake like that shown in the Exhibit 
“Acme Lithograph No. 2” state whether or not cross-hitches or check- 
lines, as commonly employed in managing a team of horses hitched 
to a pole, are necessary. 

Ans. No, sir; they can’t be used. 

Int. 23. Did you at any time think that such check-lines were nec- 
essary in the management of a team hitched to this pole-rake? 

Ans. I did until I got hitehed up and found they could not be 
used on account of catching in the hay. I could not drive upon the 
stacker head. 

Int. 24. When was it you found that the cross-hitches could not 
be used ? 

Ans. In 1883. 

Int. 25. Was it when you first tried to use the rake in its changed 
condition ? 

Ans. It was. 

[nt. 26. Had you ever seen one of these pole-rakes with the horses 
hitched thereto prior to that time? 

Ans. No, sir; I never did. 


Cross-examination by L. L. Bonn: 
X Int. 27. The rake which you used in 1582 was the same rake 


which was fixed over and afterwards used by you, was it not? 
168 Ans. It was. 
X Int. 28. What kind of wheels were taken off from it 
when the cast-iron wheels were put on? 

Ans. ‘There were no wheels taken off, but there were two cast-iron 
drags to raise the rake head off the ground. 

X Int. 29. How and where were those drags applied ? > 

Ans. About in the same place as where wheels are shown to be 
on the rake in “Acme lithograph No, 2.” 

X Int. 30. Were what you have called drags sometimes called 
runners ? 

Ans. Yes, sir. 

X Int. 31. They differed from ordinary runners, like sled runners, 
in being rounded at both ends, did they not ? 

Ans. Yes, sir. 

X Int. 32. Did the application of wheels in the place of these run- 
ners change tle elevation of the rake head; if so, to what ex- 
tent? 

Ans. I think it did not. I did not notice any difference. I never 
‘measured. 

X Int. 33. When you speak of raking one-third or one-half more 
do you mean that you raked three tons where you had raked two 
before and two where you had raked one before ’ 

Ans. I do. 

X Int. 34. What acreage did you have in meadow in 1882 and 
how much time did you occupy in gathering the hay ? 
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Ans. I had about one hundred acres. I was two weeks, as nearly 

as [ can tell. [think I commenced on Saturday cutting, and two 
weeks from that dav I finished—on Saturday night. 

169 X Int. 35. How much of this time was occupied in cutting 
and curing the hay aud how much in raking it? 

Ans. I don’t believe I can answer that, because I don’t know. = It 
rained some days in the meantime, and I worked at it whenever I 
could, both cutting and raking. 

X Int. 36. Did you use the same machinery for stacking and rick- 
ing the hay in 1882 as in 1885 and afterwards ? 

Ans. I did; excepting the tongues on the rake. 

X Int. 37. What acreage did you have in meadow land for each 
of the years 1883, ’4, 5, and ’6? 

Ans. About one hundred acres each year in 1883 & ’4; in 1885, 
about 120 acres; in 1886, about 140 acres. 

X Int. 28. How much or about how much time did it take to har- 
vest the lay crop in each of these years ? 

Ans. About three weeks. 

X Int. 59. Are you able to state the exact or proximate part of 
this time that was used in actual raking of the hay? If so, state it 
as compared with the time used in cutting and curing the hay. 

Ans. About two-thirds of the time. 

X Int. 40. Please explain how this is so. 

Ans. We commence at eight o'clock ; work till twelve o’clock ; then 
commence about four and work till about sundown ; this is using 
the rake. We begin cutting as soon as we can get up, about five 
o'clock in the morning, and cut till twelve o'clock and Legin again 
between one o'clock and two and cut until seven o'clock in the even- 
ing. 

X Int. 41. Hlow many mowing machines and how many rakes do 
you use? 

Ans. One of each. 

X Int. 42. Can you drive the team any faster with the rake as 
you had it in 1883 than you could with the rake as you had it in 

1882? 
170 Ans. No, sir. 

X Int. 48. As your rake was in 1883 and has been since 
could vou raise the front euds of the teeth off from the ground when 
traveling either to or from the stack or other place for unloading 
the rake’? 

Ans. No, sir. 

X Int. 44. How much more liable were the teeth to be caught of 
seriously obstructed in the rake as you had it in 1882 than they were 
in 1883 and afterwards? 

Ans. Well, a good deal more. 

X Int. 45. How do you account for the difference ? 

Ans. Well, a boy sitting on the hind end of the rake can see a 
ditch or any raise or obstruction much easier than he can when on 
horseback at the front of the rake. 
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Redirect by J. H. Perrce: 


R. D. Int. 46. Please explain how it is that the rake with poles 
attached, as shown in “Acme lithograph No. 2,” can do so much 
more work than the drag-rake as used by you in 1882. 

Ans. Well, in raking hay when anything gets on the points of 
the teeth or it runs against an obstruction you can back out much 
quicker, and you can rake around ravines in less than half the time 
you can with a drag-rake, and you can drive on the stacker head 
and back out in half the time you can with a drag-rake. 

In turning around with the drag-rake one boy drives faster than 
another and the rake gets caught and breaks off the teeth, and you 
have to stop and put in teeth. 

‘R.,D. Int. 47. What help, if any, are the hitching poles, as shown 
in the “Aeme lithograph No. 2,” in accomplishing the benefits 

which you have just mentioned ? 
171 Ans. It is because we can back the horses much better and 
the horses go much better with the poles than without them. 


OSCAR A. HALE. 


NELSON S. JOHNSON, a witness called in behalf of the complain- 
ant, being first duly sworn, deposes, in answer to interrogatories pro- 
pounded by J. H. Petrce, counsel for complainant, as follows : 


Int. 1. State your name, age, place of residence, and occupation. 

Ans. Nelson 8. Johnson; age, 37; residence, Canton, Illinois. I 
am a farmer and stock-raiser. I was in the implement trade in 
1882 and 18853. 

Int. 2. What kind of implements did you sell during those years? 

Ans. Plows, harrows, threshing machines, hay-stackers, ete. 

Int. 3. From whom did you buy the hay-stackers ? 

Ans. John E. Kirk, now president for the Acme Hay Harvest- 
ing Co. . 

Int. 4. Did Mr. Kirk sell you any hay-rakes during those years? 

Ans. Yes, sir. 

Int. 5. What kind of rakes did he first sell you ? 

Aus. The old-fashioned slide-rake. 

Int. 6. When did he sell you those ? 

Ans. Season of 1882. 

Int. 7. Did he sell you any other kind of rakes during that season ? 

Ans. No, sir; I think —. 

Int.8. About how many of the old slide rakes did he sell you? 
172 Ans. Eighty. 

Int. 9. Please explain briefly how such slide-rakes were 
made and used. 

Ans. I think they were twelve feet long, with cross-pieces studded 
with eight-foot teeth, with an arm or lever—draft arm—at each end 
to which the horses were attached. They were operated by two 
men—or boys—going into the field, filling the rake with hay, and 
hauling on to stacker, then turning horses around, drawing the rake 
from the hay, leaving the hay on the stacker. 

12—345 ) 
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Int. 10. How were two men or boys employed in operating this 
slide-rake, as you have stated ? 

Ans. By managing the horse, one man or boy at each end of the 
rake. 

Int. 11. Did you sell these slide-rakes during the next season of 
1883 ? 

Ans. No, sir; I sold them improved. 

Int. 12. How were they improved ? 

Ans. By tongue or pole, and, I believe, wheels instead of runners. 

Int. 13. Explain bow the tongue or pole was applied to the rake. 

A. By being bolted to each eid of the rake at such an angle as 
would be convenient to hitch a pole strap to. 

Int. 14. Please examine the rake shown in the Exhibit “Acme 
Lithograph No. 2,” and state how, if at all, the rake there shown 
differs from what was sold by you during the year 1885. 

Ans. I can’t see any difference at all. 

Int. 15. Are the draft poles to which the horses are hitched, as 
shown in the “Acme lithograph,” the same kind of poles as were 

on the rakes sold by you during 1883? 
173 Ans. I think they are. 
Int. 16. From whom did you buy the rakes sold during that 
season ? 

Ans. John E. Kirk, Peoria, Illinois. 

Int. 17. What reason, if any, had you for changing from the old 
slide-rake sold during 1882 to the pole-rake sold during 1883? 

Ans. I believed them to be much better with the improvements. 

Int. 18. State whether or not, to your knowledge, anything has 
been done with the slide-rakes, as sold during 1882, to change the 
same to the pole-rakes like that shown in the “Acme lithograph 
No. 2.” 

Ans. ‘They have all been changed, so far as I know, to the rake as 
shown in this cut. (Witness points to the “Aeme lithograph No. 2.”) 

Int. 19. State whether or not, in your experience, the buyer or 
user of the pole-rake like that in the cut believed cross check-lines 
necessary for the management of the horses. 

Ans. Yes, sir, they did; and I might add that they did not know 
whether they could be handled that distance apart or not, even with 
them, until after trial. 

Int. 20. What distance apart were the horses to be ? 

Ans. I should think 16 or 18 feet. 

Int. 21. State whether or not there is any material advantage in 
the use of the pole-rake as sold by you during 1883 over the slide- 
rake sold during 1882. 

Ans. Yes, sir; there is a decided advantage. 

Int. 22. You may mention briefly in what respect. 

Ans. One nan or boy of the same ability would handle the rake 
with more ease and speed than two men or boys could the rake as 
sold in 1882. 


174 Cross-examination by L. L. Bonn: 
X Int. 23. Mr. Kirk quit making the style of rake which you 
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handled in 1882, did he not, so that you could not have obtained the 
slide-rake of him if you had wanted them ? 

Ans. I don’t know as to whether he had quit the manufacture 
of the slide-rake or not. I know that he had them for sale. 

X Int. 24. Did he not recommend the change from the 1882 to 
the 1883 kind ? 

Ans. He did. 

X Int. 25. Was not the changing from runners to wheels an im- 
portant imprevement ? 

Ans. It was. 


tedirect : 


R. D. Int. 26. Would you have made the change to the rake of 
1883 unless you believed that such rake was an improvement ? 

Ans. No, sir. 

R. D. Int. 27. What was the selling price between the rake of 
1882 and 1883 ? 

Ans. Not any. I bought and sold at the same price. 


NELSON 8. JOHNSON. 


NATHANIEL T. Patron, a witness called in behalf of the com- 
plainant, being first duly sworn, deposes, in answer to interrogatories 
propounded by J. H. Petrce, counsel for complainant, as follows: 


Int. 1. State your name, age, place of residence, and occupation. 
Ans. Nathaniel T. Patton ; age, 54; residence, Monmouth, Illinois ; 
I am selling agricultural implements in their season. 
175 Int. 2. When, if ever, did you first sell drag or slide hay- 
rakes ? 

Ans. In 1882. 

Int. 3. About how long were the teeth of such rakes and how wide 
across were the rakes? 

Ans. The teeth were about 8 feet long and the rake about 13 feet 
across. 

Int. 4. In what manner were the horses hitched and managed in 
such rakes ? 

Ans. The horses were hitched to a drag arm, one horse at each 
end, with a boy or man to ride or lead the horses. 

Int. 5. Did one man or boy serve for both horses ? 

Ans. No; one for each. 

Int. 6. How long did you continue the sale of such drag-rakes ? 

Ans. I sold a few of them in 1885. ‘ 

Int. 7. Did you sell any of the same afterwards ? 

Ans. No, sir. 

Int. 8. What kind of rake, if any, other than this drag-rake of 
1882 have you since sold ? - 

Ans. We have sold the rake with the improvements, with tongues, 
wheels, and seat.” | 

Int. 9. State how, if at all, the rake thus improved differed in its 
construction from the rake with tongues, wheels, and seat applied 
thereto, as shown in the Exhibit “Acme Lithograph No. 2.” 
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Ans. The pole attached to each end, with wheels in place of the 
slides. 

Int. 10. Did you ever sell rakes like that shown in the Exhibit 
“Acme Lithograph No. 2”? 

Ans. Yes, sir. 

Int. 11. When did you first sell them ? 
176 Ans. In 1885. 

Int. 12. The additions of the hitching poles, the wheels in- 
stead of the runners, and the seat, when applied to the rake of 1882, 
made a rake like or unlike the rake shown in the “Acme litho- 
graph No. 2”? 

Ans. Very much like it. 

Int. 15. How, if at all, did it differ therefrom ? 

Ans. The cross-pieces were a little closer (pointing to the cross- 
pieces in the picture shown on the “Acme lithograph No. 2”). 

Int. 14. Was there any other material difference ” 

Ans. No, sir. 

Int. 15. State whether or not you have continued to sell these 
pole-rakes during each season since you first began the sale thereof, 
in 1885. 

Ans. Yes, sir. 

Int. 16. Do such pole-rakes have any advantages in use over the 
slide-rakes you sold in 1882? 

Ans. They do. 

Int. 17. You may state briefly what they are. 

Ans. They can be managed by one hand less and are speedier. 

Int. 18. State whether or not the usual cross check-lines, as em- 
ployed in managing a team by a single driver, are necessary for the 
control or guidance of the horses hitched to the poles of the rake 
like that shown in the “Acme lithograph No. 2.” 

Ans. No, sir; they are not. 

Int. 19. State whether or not, in your experience, the buyer or 
user of such rake believed at the outset that such cheek-lines must 

be employed. 
177 Ans. Some thought it would be necessary to use check- 
reins and some thought it could be managed without. 

Int. 20. Those who thought the team could be managed without 
the check-lines, had they any prior information tending to induce 
such belief ? 


Objected to by L. L. Bond for the reason that it calls for what is 
impossible for the witness. 
Question withdrawn by J. 1. Peirce. 


Int. 21. From whom did you buy the improved or pole rakes ? 

Ans. | bought them of John E. Kirk,in 1883: of the “ Aeme Hay 
Harvester Co.” since. | 

Int. 22. Were there any printed instructions as to the mode of 
hitching the horses to the pole-rake during the year 1883 ? 

Ans. \ es. 

Int. 23. Did such instructions require that the horses should be 
joined by cross check-reins ” 
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Objected to by L. L. Bond for the reason that the printed instruc- 
tions are the best evidence, and no foundation bas been laid for the 
introduction of secondary evidence. ) 


Ans. No, sir. 

Int. 24. How wide across were the pole-rakes sold by you in 1883 ? 

Ans. They were 12 or 13 feet across. 

Int. 25. Did the printed instructions accompanying the pole-rakes 
in 1883 have any views showing the horses as hitched tosuch rake? 


Same objection as above continued. 


Ans. Yes, sir. 
175 Int. 26. How, if at all, did such view or cut differ from the 
view of the pole-rake with horses attached, as shown in “Acme 

lithograph No. 2”? 

Same objection continued ; and the further objection that this tes- 
timony is not in rebuttal. 

Counsel for complainant offers to produce the printed instructions 
referred to, which are not now present. 


Ans. There was no difference except in size. 

Int. 27. State, if you know, whether any of the old drag-rakes sold 
by you during 1882 and 1883 have been changed into such pole- 
rakes as you have described. 

Ans. Yes, sir; there have. 

Int. 28. About how many, as near as you can estimate ? 

Ans. All that we have sold that I can think of now. 

Int. 29. State what, if any, difference there was in selling price 
between the old drag-rake and the new pole-rake ? 

Ans. Five dollars a rake higher for the pole-rake. 


Cross-examination by L. L. Bonn: 


X Int. 30. You obtained the pole-rakes from the factory for the 
same price that you paid for the drag-rakes, did you not? 

Ans. My recollection is not. 

X Int. 31. What was the difference in price at the factory ? 

Ans. I think the list-price difference was $15.00 on two rakes; 
that is my recollection now, for 1885. 

X Int. 32. What do you mean by two rakes? 

Ans. A ricker and two rakes coustituted a machine complete as 
we sold them. 

X Int. 33. At whose expense were the drag-rakes changed to pole- 

rakes ? 
179 Ans. At the expense of the owner of the rake. 
X Int. 34. Did the owners of these drag-rakes bring them 

in of their own motion to be changed ? 

Ans. Some would bring them in, others took the attachments out 
and attached them to the rakes themselves. 

X Int. 35. How long did it take to change all the drag-rakes 
which you sold, or when was the last one changed? — 

Ans. The last one was changed in the summer of 1556. 

X Int. 36. Did you send your customers who had these drag-rakes 
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any written or printed matter advising them upon what terms or 
conditions their rakes could be changed ? 

Ans. No, sir. 

X Int. 37. How do you account for it that the owners all had 
them changed if they did not know that it could be done on favora- 
ble terms? 

Ans. By hearing from using the wheel-rakes the advantages 
over the slide-rakes. 

X Int. 38. Dealers in agricultural implements are obliged to take 
such machines as the manufacturers make, are they not? 

Ans. Not always. 

X Int. 39. What do they do when they cannot get them from the 
manufacturers? 

Ans. Do without, I think. 

X Int. 40. Is it not the fact that the sale of machines follows the 


changes introduced by the manufacturers, and that when the manu- 
facturers change stock it is almost impossible to sell the old ma- 
chines, as a general thing? 
Ans. Generally, it is. 
180 X Int. 41. The addition of a seat and wheels to the old 
drag-rake were improvements, as well as the addition of poles, 
were they not? | 
Ans. Yes, sir. 
Redirect : 
R. D. Int. 42. Do you know of any pole-rake having been changed 
back to a drag-rake after it had been used ? 


Ans. No, sir. 
NATHANIEL T. PATTON. 


BERNARD EL essi_inG, a witness called in behalf of the complainant, 
being first duly sworn, deposes, in answer to interrogatories pro- 
pounded by J. H. Petree, counsel for complainant, as follows: 

Int. 1. State your name, age, place of residence, and oceupation. 

Ans. Bernard Hessling ; age, 59; I reside in Richwood’s town- 
ship, Peoria county. Lama farmer. 

Int. 2. How long have you been farming? 

Ans. Nearly 30 years. 

Int. 38. Look at the rake shown in the Exhibit “Acme Lithograph 
No. 2” and state whether you have ever used a rake of such kind 
in your farming operations. 

Ans. I have. 

Int. 4. State whether or not when you first hitched the horses td 
such rake at the commencement of your use thereof you employed 
cross cheek-lines, such as are usual in controlling a team hitched 
side by side in the harness. 

Ans. Not exactly that way; potas when 1 drive a team, but I 
used a single check-line from one horse to another across the rake 
from bridle to bridle. I done it for a guide. 

Int. 5. Well, did it serve its purpose’? 

Ans. No, sir. 
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181 Int. 6. Why not? 

Ans. When we drove up the horses against the ricker or 
lifter-rake then the line would "get very often in the hay and it 
would be a bother all the while. 

Int. 7. State whether or not you regarded the cross-line as neces- 
sary for the guidance of the team when you first hitched the horses 
to this pole-rake. 

Ans. I thought so. 

Int. 8. How long did you continue in the use of this cross-line? 

Ans. I don’t know exactly; perhaps a day. I found it would not 
work. 

Int. 9. State whether or not during the time you were using this 
cross-line you had any trouble in getting the load from the rake onto 
the pitcher-rake. 

Ans. Very frequently we had. 

Int. 10. When this difficulty occurred what, if anything, did you 
do for correcting it? 

Ans. I had to go on the hay lift over the line again and back 
them out. 

Int. 11. Did this allow you to clear the load from the rake onto 
the ricker ? 

Ans. The line would be laying behind the hay and the horses could 
not back out, so we had to get on the top of the hay and take the 
line up sometimes. 

Int. 12. With the cross-line attached to the horses’ bits, state whether 
or not you succeeded always in drawing the rake onto the pitcher 
rack so us to leave the load there by simply backing the team. 

Ans. Not always; there was a good deal of bother with it. 

Int. 13. Explain what the bother was. 

182 Ans. Sometimes the line would come behind the hay; at 
other times—very frequently—the upright fingers of the 
ricker would slip down a little and the line would get behind them. 

Int. 14. Having the hitch cross-line, state whether or not you 
were able to deliver the full load at once in bulk from the rake to 
the ricker. 

Ans. Not very well. The line would hit the upright fingers of 
the ricker and prevent the horses from going far enough up to the 
ricker. 

Int. 15. Well, then what did you do?” 

Ans. Well, we had to back out as best we could and pitch on with 
a fork afterwards. 

Int. 16. You state that in a little while, perhaps about half a day, 
the cross-line was dispensed with. What, if anything, did you use 
in its stead? 

Ans. In the first place, I can’t state how long L used it; only a short 
lime, though; then we used a strap and tied them to the pole— 
fastened the breast strap to the pole. 

Int. 17. How long did that work? 

Ans. That worked right. 

Int. 18. State whether or not you discovered that the use of cross- 
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the team. 

Ans. I thought so. I found that out pretty quick. 

Int. 19. What did you find out—that their use was necessary or 
unnecessary ? 

Ans. That it was unecessary. 

Int. 20. How many seasons have you used this pole-rake ? 

Ans. ‘Two seasons. 
183 Int. 21. About how much hay each season have you raked 
with it’ 

Ans. That is hard for me to explain. I presume about 00 tons‘Iis 

not any too high in a season. 


Cross-examination: 


X Int. 22. When you were raking out in the field vour cross-line 
did not give you any trouble, did it? 

Ans. No, sir; not in the field. 

X Int. 23. When you took out the cross-line how did you arrange 
vour lines for driving? 

Ans. Just took the outside lines from the teams just as they were 
hitched upon the wagon. 

X Int. 24. Did you have any difficulty in bandling or managing 
your team when the lines were fixed that way? 

Ans. No. 

X Int. 25. Did you have any instruction or did any one tell you 
how to fix the lines or to leave out the eross lines or reins? 

Ans. I don’t know that they did, but there were instructious there 
for putting up the ricker, and I think the rake,too. I have seen the 
instructions often. They are there in the house yet. We kept it 
from year to year. 

X Int. 26. Did you follow the instructions when you changed by 
taking out the cross-lines ” | 

Ans. When I speak about instructions | mean the instructions for 
putting up the rake and ricker. I do not know whether | ever saw 
the instructions for putting on the check-lines or not; they may 
have been there. | 

X Int. 27. The leaving out of the check-line after the trouble you 
had with it was your own idea, was it not? 

Ans. Yes, sir; so far as I recollect. 
184 X Int. 28. If you was using a fork or harpoon stacker the 
cross-line would not be much in the way, would it? 

Ans. I don’t know. I never used one. 


Redirect: 


R. D. Int. 29. State whether or vot the cross-line would serve any 
useful purpose in guiding the team in the field? 
Ans. I don’t see that it did with me. 


BERNARD HESSLING. 


lines or of cross check-lines was unnecessary in the management of 
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WILLIAM FINNELL, a witness called in behalf of the complainant, 
being first duly sworn, deposes, in answer to interrogatories pro- 
pounded by J. M. Peirce, Esq., counsel for complainant, as follows: 


Int. 1. State your name, age, residence, and occupation. 
Ans. My name is William Finnell; age, 65; residence is in the 
city of Peoria; my business is farming. 
Int. 2. How long have you been farming? 
Ans. Well, the last time I have been farming is about 12 years. 
Int. 3. During that time have you ever used a drag or slide rake 
in your farming operations ? 
Ans. Yes, sir. 
Int. 4. When did you first use such a rake? 
Ans. I think it was in 1882, sir, when it was first introduced here 
in Peoria. 
Int. 5. Deseribe briefly the size of that rake and how the horses 
were hitched to it. 
Ans. Well, to the best of my opinion it was about 12 or 13 feet. 
I never measured it; 12 or 13 feet wide, [ mean. The teeth, 
185 I think, were about 8 or 9 feet in length, I think. I did not 
measure them. There was a beam sticking out at each cor- 
ner, and a single-tree hitched to it, and the horse hitched to that. 
Int. 6. Now were the horses managed or driven? - 
Ans. By ell, I had a boy, who used to ride each horse. 
Int. 7. How long did you use such rake? 
Ane Well, I used it one season—in 1882—and put up 100 or 150 
tons of hay with it. 
Int. 8. How many of those rakes did you have during that season ? 
Ans. I had two. 
Int. 9. Did you use both of them in putting up the hay? 
Ans. Yes, sir. 
Int. 10. What sort of rakes did vou use the next season ? 
Ans. I used those pole-rakes with little wheels on them and a 
seat. 
Int. 11. What became of the drag-rakes you had used before? 
Ans. Mr. Kirk—Mr. Jno. E. Kirk—changed them for me and 
made them into pole-rakes. 
Int. 12. Were the rakes as changed by Mr. Kirk for you the pole- 
rakes used by you in the season of 1883” 
Ans. Yes, sir. 
Int. 13. Please examine the drawing of the rake shown in Exhibit 
“Acme Lithograph No. 2” and state how, if at all, the pole-rakes 
changed from drag-rakes and used by you in 18838 differed from the 
rake shown in said drawing. 
Ans. I don’t think they differed; my eyes are not very good, but 
I think there is not any difference. 
186 Int. 14. State whether or not you have continued to use the 
pole-rakes each season since the change from the drag-rakes 
was made. 
Ans. Yes, sir. 
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Int. 15. Have you used the drag-rakes since you began the use of 
the pole-rakes ? 

Ans. No, sir. 

Int. 16. Why not. 

Ans. Because the pole-rakes are the best. I save a boy—one boy 
drives instead of two; and the next, I dispense with having a man 
at the stacks to pull back the drag-rakes. ‘The horses could not push 
them back, and we can do a great deal more work with the pole- 
rakes in a day. 

Int. 17. About how much hay have you raked in the season since 
you began: to use the pole-rakes? 

Ans. I think I put up from 150 to 200 tons a year; some years 
more, some years not so much. 

Int. 18. How much do you estimate the money saved to be to you 
in the use of the pole-rake over the drag-rake per day ? 

Ans. I think at least $3.00 in the hire of the men and their board ; 
besides, they wi!l do so much more work. 

Int. 19. About how much more work will the pole-rake do? 

Ans. Well, it depends considerably on the hay; I think about a 
third more, anyhow. 

Int. 20. Have you used the pole-rakes exclusively in raking since 
you changed over from the drag-rakes ? 

Ans. Yes, sir; with the exception of in an orchard I have where 
I could not get around close enough with the pole-rake; I used a 

sulky-rake; I used the pole-rake at other times. 
187 Int. 21. State whether or not when the pole-rakes were first 
brought to you, in the season of 1883, you regarded cross-hiteh 
or check-lines necessary in order that the team might be controlled 
by a single driver. 

Ans. | thought there would have to be a strap or something to 
keep them together—between their heads—to keep them from 
spreading out. 

The horses stood about 15 feet apart. 

I thought the check-rein lad to be used until I saw Mr. Kirk and 
his man hitching up and splicing the lines. 


Cross-examination : 


X Int. 22. How did they splice the lines? 

Ans. The lines that went inside, across, they made long so that 
the horses could walk apart. 

X Int. 25. Did these inside lines go from one horse to the other ? 

Ans. Yes, sir; from the back strap of the harness to the bridle of 
the other horse. 

X Int. 24. Could you not rake each day all that you could cut 
and cure when you had the drag-rakes in 1882” 

Ans. Oh, I could, if I only put one mower on; if I put two 
mowers on I couldn’t. 

X Int. 25. How many mowers did you use in 1882, and how many 
this year? | 

Ans. I used one in 1882, and two this year; I believe three some 
of the time this year. 
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X Int. 26. About how many acres of meadow did you have in 
1882 and in 1884? 

Ans. I most forget. I think I had about 60 or 70 in 1882, and 
about 130 in 1886. 

X Int. 27. Did you use horse-rakes before 1882; and, if so, what 

kind or kinds? 
188 Ans. Well, I used what would be called the sulky-rake 
with one horse; then I used the tumbling rake, but I used the 
tumbling rake mostly. 

X Int. 28. The first season, in using so different a rake as the 
drag-rake was from the sulky, it would take the boys awhile to get 
the hang of it, would it not? 

Ans. Yes, sir; it would. 

X Int. 29. When you say that you think the boy could do a third 
more work with the pole-rake than with the drag-rake do you 
mean he could get in a third more hay or over a third more 
ground ? 

Ans. Of course, sir, if he could get in a third more hay he could 
get over a third more ground; I mean a third more hay and ground, 
too. 

X Int. 30. How could he do that without making the team go 
faster with the pole-rake? 

. Ans. When the two boys are driving one boy would not start 
when tht other would, and then when he would start the other 
would be too far ahead, and when there is one boy driving he holds 
either horse and lets the rake come round where he wants to with- 
out any delay. When he goes in on the ricker he drives the two 
horses in even together straight on the ricker, and when there are 
two boysone of them will keep his horse too slow and go in crooked on 
the ricker and break a tooth in the ricker or in the rake that he is 
driving. Then when you are getting out from the ricker with the 
sled-rake a man has to cateh it and pull it back, but the tongue-rake 
you can back out with the horses. 

X Int. 31. How much of your hay do you stack ? 

Ans. I stack all of my hay, pretty much. 
189 X Int. 32. About how long does it take to gather and bring 
into the ricker a rake-load of hay at the average distance of 
half way from the stack to the outer limit of raking ? 

Ans. According to the place you make the stack ; in the middle 
of the field, about three minutes. I never timed it. When there 
are two rakes sometimes one of them has to wait at the ricker; de- 
pends also upon the men who are doing the work. 

X Int. 33. About what sized fields have you on your farm ? 

Ans. About 35 or 40 acres. One field has 70 acres in. 

Int. 34. Were these fields used for meadows ”? 

Ans. Some of them; sometimes part of them. 


Redirect: 


R. D. Int. 35. Slate whether you use cross hitch-lines running 
from the back strap of the harness of one horse to the bridle of the 
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other horse in the management of the pole-rakes as you now use 
them. 
Ans. I guess they do. Sometimes the boys used them, I heard 
them say, without any cross- -lines at all. 
R. D. Int. 36. Do you know, from your own actual observation of 
the team, how such lines are now hitched ? 
Ans. No, sir; I could not see 
R. D. Int. 37. W hy could you 1 not see? 
Ans. My ey esight for the last three years has been bad. 
R. D. Int. 38. How was your eyesight at the time you first saw 
Mr. my hitching up to the pole-t ake, as you have stated ? 
Anus. They were good at that time. 
R. D. Int. 39. State whether or not, from actual close obser- 
190 vation and examination of the mode of hitching up the lines 
as followed by Mr. Kirk, you know that the inside lines on 
the first pole-rake you saw extended from the back strap of one 
horse to the bridle of the other. 
Ans. I could not positively say, but I think it does. I told my 
boys to hitch that way. 
R. D. Int. 40. Do you swear positively that they ever have hitched 
them so, to your knowledge? 
Ans. I have never driven them only a piece of a day. 
R. D. Int. 41. Question 40 repeated. 
Ans. Well, no; I could not swear positively. The boys have 
always hitched the horses since the tongues were put into the rakes ; 
my eyesight has been poor. 


menceme-enemnenairen . 

R. C. Int. 42. Although you are not willing to swear positively, 
you still think ‘thes at the way which you described the arrangement 
of the lines was the way they were fixed, do you not? 

Ans. I do; but I would not like to swear to it. 


WILLIAM FINNELL. 
Adjourned by consent until Friday at 9.30 a. m., Sept. 17, 1886. 


Fripay, Sept. 17th., A. D. 1886. 
Met pursuant to adjournment. 
Parties present: Counsel as before. 


FRANK CORRINGTON, a witness called on behalf of the complain- 
ant, being first duly sworn, deposes, in answer to interrogatories 
propounded to him by J. H. Pierce, counsel for complainant, as 
follows: 


Int. 1. State your name, age, place of residence, and occupa- 
tion. 
191 Ans. Frank Corrington; age, 37; I live in Richwoods 
township; [ am a farmer. 
Int. 2. How long have you been a farmer ? 
. Ans. Ever since I have eae big enough to hold a plow or pull a 
ine. 
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Int. 3. Have you ever used slide or drag rakes in raking hay ? 

Ans. Yes, sir. 

Int. 4. When did you first use such rakes? 

Ans. I think in 1882. 

Int. 5. Where did you get them? 

Ans. I got them in Peoria; manufactured by George Pfeiffer. 

Int. 6. From whom were they bought? 

Ans. I think I got them from Pfeiffer. 

Int. 7. Describe briefly the size of such rake and how the horses 
were hitched thereto. 

Ans. I have never measured it. They are about 12 or 13 feet in 
length, about 8 feet teeth, with a draft arm at each end and two cast 
shoes under the rake head; a horse hitched onto each draft arm. 
Horses were rode by a man on each horse. 

Int. 8. Do you remember what name, if any, was marked on those 
slide-rakes ? 

Ans. They were marked Champion, and name of J. E. Kirk. 

Int 9. How many of such rakes did you then buy? 

Ans. Two. 

Int. 10. How long did you use them as bought by you ? 

Ans. One season as a slide-rake. 

Int. 11. About how much hay did you rake with them during 

that season ? 
192 Ans. About 40 acres. 
Int. 12. What became of the rakes after the season in which 
they were used by you ? 

Ans. I took off the shoes and put on wheels and poles or tongues 
and they are still in use by me. 

Int. 15. What led you to make these changes in the rake? 

Ans. In the fall of 1882, on the Peoria fair ground, I saw the im- 
provement and drove it, and considered it a great advantage over the 
slide-rake. 

Int. 14. What improvement was it which you saw? Please ex- 
plain. 

Ans. The wheels and tongue—giving one man the advantage of 
driving the two horses better than two men to one rake. 

Int. 15. Look at the Exhibit “Acme Lithograph No.2” and state 
how, if at all, the rake there shown differs from the improved rake 
which you saw at the Peoria fair grounds. 

Ans. I think that is the same as I saw. 

Int. 16. When was it that you made the changes from the old 
slide-rake to the improved rake, such as shown in said exhibit? 

Ans. In 1883. 

Int. 17. Since the rakes were changed state whether or not you 
have continued to use them in their changed condition ever since 
during each season. 

Ans. Yes, sir; excepting this year. 

Int. 18. What rake have you used this year? 

Ans. The Acme rake, with the attachment for raising the teeth off 

the ground or pressing them closer to the ground. 
193 Int. 19. Look at the Exhibit “Acme Lithograph” and state 
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how, if atall, the rake there shown differs from the rake with the 
attachment which you have used this year. 

Ans. I think that corresponds with it. 

Int. 20. State how, if at all, the hitching of the lorses to the pro- 
jecting poles and draft bars at the sides of the rake differed in the 
improved rake from the way in which the horses were hitched to 
the rake with the attachment as used this year by you. 

Ans. The horses are hitched the same. 

Int. 21. Beginning with the year 1883, when you first used the 
improved rake With pole attachment, state about how many acres 
you have raked there with during each season since. 

Ans. In 1883, about 100 acres; in 1884, about 135 acres; in 1885, 
about 100 acres; in 1886, about 70 acres. 

Int. 22. What advantage, if any, has the pole-rake as used by you 
since 1883 over the old slide or drag rake used in 1582? 

Ans. It has the advantage of allowing one man to handle it in 
place of two, as I think he can handle it to a greater advantage. 

Int. 23. In your experience will the pole-rake as changed by you 
do more in a working day than the old slide-rake from which it was 
changed ? 

Ans. A man can rake more hay with them. 

int. 233. About how much more hay to the day do you think ean 
be raked with the pole-rake ? 

Objected to by L. L. Bond unless the conditions are stated, as the 
conditions differ every day and in every field. 


Ans. I can’t tell how much. If the hay is heavy on the 
194. ground you might rake a third or a half more. If it is light 
probably it would not rake more than one-fourth more. 

Int. 24. You have stated that the single driver can handle the 
pole-rake to greater advantage than the old slide or drag rake with 
its two drivers. State a little more fully where this benefit of the 
pole-rake comes in in use. 

Ans. If the teeth catch in the ground you have the advantage of 
backing out without turning your borsesaround. One man can drive 
straighter and rake the hay cleaner. On leaving the hay on the 
pitcher head you back out without turning the horses. 

Going to the field with empty rake, if a bunch of hay is missed, 
left in the field, you can gather it up. The old rake had to be drug 
backwards, so that there was no chance to pick up scattered hay. 

Int. 25. What difficulty, if any, was experienced in getting the 
old drag-rake with its load straight onto or off from the ricker or 
pitcher head ? 

Aus. Sometimes one man would let his horse pull a little too fast, 
throwing the teeth or fingers in an angle that would lock with each 
other and break ther. 

Int. 26. State whether or not this difficulty of drawing the rake 
out of line so as to break the fingers at the ricker exists in the use 
of the pole-rake. 

Ans. It does, but not so much as the other. 

Int. 27. What is your idea of the relative advantage of the pole- 
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rake as compared with the old slide-rake? Which would you have 
for use? 
Ans. I would take the pole-rake. 
Int. 28. About how much is the saving to the working day in the 
use of the pole-rake as compared with tke old slide? 
195 Ans. There is a difference of from $3 to $4 a day in men’s 
wages, I think, and running expenses. 
Int. 29. From whom did you get the poles and wheels in chang- 
ing your drag-rakes into pole-rakes? 
Ans. Mr. John E. Kirk, of Peoria. 


Cross-examination by L. L. Bonp: 


X Int. 30. Did the changes made in 1883 on the 1882 rake in- 
clude a seat for the driver ? 

Ans. Yes, sir. 

X Int. 31. The taking off of the cast-iron runners and the putting 
on of wheels and a driver's seat were important improvements, were 
they not? 

Ans. I think the wheels were of some importance. The seat 
would not be of much importance without the poles. 

X Int. 32. The mounting of a man on the rake head back of the 
axles would cause the front end of the teeth to press on the ground 
with less weight, would it not”? 

Ans. W ell, I never noticed any moterial difference. 

X Int. 33. The poles without the seat would make the front end 
of the teeth run heavier on the ground, would they not? 

Ans. I think it would be very little, as 1 seldom ever used the 
seat, anyway. 

X Int. 34. Is the attachment for lifting the front ends of the teeth 
or front ends of the rake shown in the “Aeme lithograph,” and 
used by you during the season of 1886, an improvement of any 
value? 

Ans. They are in a rough meadow. 

X Int. 35. Why”? 

Ans. Where there are little ditches or gullies washed out, with 

the leverage you can raise the points of the teeth and cross 
196 without any trouble. Without the leverage the teeth fingers 
will cateh in the ground and give some trouble. 

X Int. 36. So far as catching the teeth in the ground is concerned, 
were the 1882 rakes any more liable to catch before they were 
changed than they were afterwards, and was not the principal differ- 
ence between them before and after the change that after the change 
you could get off quicker when you was caught” 

Ans. The first year I bought the rake I only had 40 acres, and it 
wus smooth meadow ; there were no ditches, and I did not experi- 
ence any trouble of that kind. 

X Int. 37. In the average raking, do the teeth catch in the ground 
very frequently so as to stop the rake? 

Ans. No, sir. . 

X Int. 38. Would not a rake drawn backwards into the field be 
less liable to catch in the ground than when drawn forwards ? 
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Ans. I think it would. 

X Int. 39. You think that with heavy hay you could rake from 
a third to balf and in light hay one-quarter faster with the same 
rakes after the poles were applied than before? Please explain 
nore fully how such a great difference in time can be made. 

Ans. By one man driving his horses. 

X Int. 40. Your experience with rakes of this kind, without poles, 
was confined to the season of 1852, was it not? 

Ans. Yes, sir. 

X Int. 41. Does it not take a little time for both men and horses 
to get the hang of a new rake, and would it not be particularly so 
with a rake where the horses were separated so much farther apart 

than they had been used to working? 
197 Ans. My experience has been that the horses learn their 
place in less than a half a day, and [ think a man ought to. 

X Int. 42. In 1882 you could rake all the hay you could cut and 
cure, could you not? | 

Ans. With our mower I could. 

X Int. 48. One mower was all you wanted for 40 acres, wasn’t it? 

Ans. Yes, sir. . 

X Int. 44. If you increased the number of mowers you would 
have to increase the number of rakes, whether they bad poles or 
not, would you not? 

Ans. That is owing to how heavy the hay is. 

X Int. 45. How frequently did the breaking of teeth in the rake 
or in the pitcher head occur in 1582, from bad management of the 
team 7 

Ans. I don’t remember just how often. 

X Int. 46. Was such breakage of frequent occurrence in 1882, or 
has it been since” 

Ans. I don’t remember how often it was in 1882. There has been 
some little since, but none this year. 

X Int. 47. How was the hay crop this year, heavy or light? 

Ans. About medium, I think. 


Redirect examination: 


R. D. Int. 48. Look at the rake shown in Exhibit “Aeme Lithograph 
No. 2,” and state whether or not, if the poles were omitted, but the 
wheels and seat retained, the horses could be managed and guided 
by the single driver. 

Ans. I don’t know; I never tried that experiment. 

kh. D. Int. 49. Such a rake would be the old drag-rake ex- 

198 cept in the use of the wheels for the runners and the addition 

of a seat. From your knowledge of the way in which the 

drag-rake horses were managed by a driver on each of them, state 

whether or not, in your judgment, the rake without the poles could 
be managed by the single driver on the seat. 

Ans. Omitting the poles, I think the rake would be virtually the 
old drag-rake. If ateam could be driven with a cross-check by one 
man, omitting the poles, 1 think that they would lose more than it 
would take to hire the extra man. 
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R. D. Int. 50. What rake did you have in mind in stating that 
the horses could learn their places in less than half a day, and “I 
think a man ought to”? 

Ans. A rake with poles, such as I used in 1883, ’4, 5, and ’6. 

R. D. Int.51. Would you think it possible to control and manage 
a drag-rake team, the rake having no guide poles, in raking hay 
and delivering to the ricker by a single driver? 


Ans. I would not undertake it. 
FRANK CORRINGTON. 


Ricuarp Nort, a witness called on behalf of the complainant, 
being first duly sworn, deposes, in answer to interrogatories pro- 
pounded by J. H. Petrce, counsel for complainant, as follows: 


Int. 1. State your name, age, residence, and occupation. 

Ans. Richard Nott; age, 56; Richwoods township, Peoria county, 
illinois. I am a farmer. 

Int. 2. How long have you been a farmer, sir? 

Ans. All my lifetime, sir. 

Int. 3. Look at the rake shown in the Exhibit “Acme 
199 Lithograph No. 2” and state whether or not you have ever 
used a rake such as that in raking hay. 

Ans. Yes, sir. 

Int. 4. How long ago has it been that you first used it ? 

Ans. It is3 or 4 years ago, anyhow. 

Int. 5. How many seasons have you used such rake? 

Ans. That is three or four years. We used it every year. 

Int. 6. Before you got that rake what kind of rake had you used ? 

Ans. We used the other kind of rake that the boys rode on the 
horse’s back, with no tongues to it. 

Int. 7. From whom did you buy the tongue-rakes like that shown 
in said lithograph No. 2? 

Aus. From Mr. Rouse, in Peoria. 

Int. 8. Whose manufacture was that pole-rake ? 

Ans. Mr. Jolin E. Kirk. 

Int. 9. About how far across did the rake measure between the 
horses ? 

Ans. Well, I could not say exactly. It was a long way across, 
anyhow. 

Int. 10. State what, if any, difficulty occurred to you as to the 
possibility of hitching the horses so far apart to the poles of that 
pole-rake you first bought and yet being able to manage the team 
with a single (driver). 

Ans. Well, we thought no one man ever could drive them. 

Int. 11. Why did you think so? 

Ans. Well, we thought the horses were so far apart that no one 
man could guide them. They would run away or something or 


other. 


Cross-examination waived. 


RICHARD NOTT. 
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200 GrorGe Prerrrer, Jr., a witness called on behalf of the 

complainant, being first duly sworn, deposes, in answer to 
interrogatories propounded by J. H. Perrce, counsel for complainant, 
as follows: 


Int. 1. State your name, age, residence, and occupation. 7 

Ans. George Pfeiffer, Jr.; I will be 42 Sept. 7th, 1886; Peoria, 
Ill.; occupation, carriage and wagon builder. 

Int. 2. How long have you been engaged in such business ? 

Ans. I have been in business for myself since 1868; have been in 
shops 22 years. 

Iut. 3. State whether or not you are familiar with the ordinary 
modes of hitching and driving horses in various vehicles in com- 
mon use. 

Ans. | am considered one of the best horsemen in Peoria to-day. 
I am familiar with the various ways of handling and hitching 
horses. 

Int. 4. State what your experience has been enabling you to be- 
come thus familiar, as mentioned. 

Ans. I have driven horses in the town and about the town ever 
since I was nine years old. I was on a farm six years and I run a 
livery stable two years. 

Int. 5. Were you engaged in building wagons and carriages in 
the vear 1882? 

Ans. Yes, sir; I was 

Int. 6. Where and with whom? | 

Ans. At 532, 534, 536, and 538 South Adams St., Peoria, II1.; 
with E. C. Pfeiffer—the firm was known as Geo. Pfeiffer & Co. 

Int. 7. Do you know John E. Kirk, president of the Aeme Hay 
Harvester Co., the complainant in this cause? 

Ans. Yes, sir. ; 
201 Int. 8. State when and under what circumstances you first 
knew him. 

Ans. It was in the winter of 1882 or towards spring he came to 
our shops and wanted us to build 150 rickers and 300 rakes, to the 
best of my recollection. 

Int. 9. Did vou build those rakes for him ” 

Ans. Yes, sir. 

Int. 10. During what year were they built? 

Ans. In 1882. 

Int. 11. Describe briefly the construction of such rake, giving 
some idea of dimensions and the manner of hitching the horses 
thereto. , 

Ans. The rake was about 13 feet wide, teeth were 8 feet long, and 
they were hitched to a lever or beam at each end (the horses I mean 
were so hitched). The beams stuck out about three feet from the 
end of the rake on both ends and they were made with a slide or 
kind of cast-iron sleigh-runner instead of this wheel (pointing to 
the picture on “ Acme lithograph No. 2”). 

Int. 12. State whether or not this lot of 300 rakes had hitching 
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pules thereon ut each side for the horses, as shown in the rake in 
“ Acme lithograph No. 2.” 

Ans. No; they didn’t have any on. 

Int. 13. State about when and from whom you first learned of a 
hay-rake having hitching poles at its ends, as shown in said ex- 
hibit. 

Ans. I first learned it from John E. Kirk about June or July, 
1882. 

Int. 14. Did Mr. Kirk at that time fully explain to you how such 
poles were to be applied and used in a hay-rake? 

Ans. Yes, sir. 

Int. 15. What, if any, opinions did you thereupon have 
202 ~—as to the practicability of using such poles and managing the 
hay-rake team thereby ? 

Ans. | told him that I did not think he could make it work, be- 
cause his horses would be so far apart; I did not see how one man 
could handle them. 

Int. 16. State where, if ever, you made a_ pole-rake for Mr. Kirk 
like that shown in the Exhibit “ Acme Lithograph No. 2.” 

Ans. In the fall of 1882 I made one. 

Int. 17. After that rake had Leen made with the poles thereon and 
set up in condition for use, state what, if any, opinion you then had 
or expressed as to the feasibility of using such poles and yet man- 
aging the team by a single driver. 

Ans. I told him I did not think it would work; did not think a 
man could handle them. It does not look reasonable, even now, 
that a man can handle them. 

Int. 18. Prior to seeing this finished pole-rake had you seen drag- 
rakes without the poles, such as made by you for Mr. Kirk early in 
1852, in operation in the field ? 

Ans. I helped to set one up and started it in the field before 
there were any poles put on it; before I ever saw one with a pole. 

Int. 19. State what, if any, difficulties were observed by you in 
managing the drag-rake having no poles. 

Ans. The difficulty is this: You put horses onto a thing like this 
rake with a boy on each one; first one horse will go ahead and then 
the other, and then the horse not having anything to guide him is 
liable to get around to these rake teeth. Then if you run into any- 
thing with the rake teeth and get stuck in any way the horses have 

to be turned clear around and pull the rake out backwards 
203 before you can get out. I have seen all this myself and know 
how it works. 

In pulling the hay onto the ricker teeth, with nothing to guide 
the horses excepting with a boy on them or a man, they are liable 
to pull crossways and break the teeth of both the rake and the 
ricker, and then after the hay is pulled onto the ricker teeth there 
is no way of backing out without turning the horses around and 
pulling back the rake. Then when you start out for a new load 
you have got to turn clear around to pick up any loose hay that has 
been dropped or missed. ; 

Int. 20. Since you first expressed your opinion as to the imprac- 
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ticability of the poles for managing and guiding the rake team 
hitched thereto by a single driver have you changed your opinion 
in such respect ? 

Ans. I saw one working this year, 1886, with the tongue attach- 
ment. It worked all right, just as any team hitched to a wagon or 
other vehicle would. ; 


Cross-examination by L. L. Bonp: 


X Int. 21. You thought that the 300 rakes which you made for 
Kirk were good ones, did you not; good, practical rakes, [ mean ? 

Ans. My honest opinion was they were going to be a failure. 

X Int. 22. Did vou ever see any of these 300 rakes in actual field 
use? 

Ans. Yes, sir; 1 saw two of them that I can remember of posi- 
tively in 1882. 

X Int. 23. Did you change your mind with respect to their prac- 
ticability ? 
Ans. Yes, sir; after seeing them work. 

204 X Int. 24. They did good work, did they not? 
Ans. Not very good; no. 

X Int. 25. Did you see the horses get onto the teeth ? 

Ans. I saw them get around into them pretty close, closer than I 
would want a horse of mine to get and risk breaking his legs. 

X Int. 26. When you saw the rakes in Qse was it Just starting up 
or had the team got acquainted with the rake? 

Ans. I don’t think they had ever been hitched onto a rake be- 
fore, from the way they acted. 

Redirect : 

R. D. Int. 27. Was the team a gentle one? 

Ans. Yes, sir. 

R. D. Int. 28. Who managed it? 

Ans. There was a couple of half-grown men, one on each horse. 


GEORGE PFEIFFER, Jr. 


Counsel for complainant offers in evidence a full-sized working 
rake manufactured by the complainant company, like that shown 
in “Acme lithograph, No. 2,” such rake by consent to be produced 
at the hearing. 

Counsel for complainant offers in evidence the instruction referred 
to by the witness Patton, also.the cut referred to therein. The same 
are marked “Complainant's Exhibit Champion Circular and Posters, 
1883.” 

Stipulated between counsel that the testimony for complainant in 


rebuttal, taken before George Page, at Peoria, Illinois, be de- 
205 — livered by him to counsel for complainant, and be filed by 
said counsel with the clerk of the court in time for the hear- 


ing. 
PEIRCE & FISHER, 
Solicitors for Complainant. 
WEST & BOND, 
Solicitors for Defendants. 
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State oF ILLINors, 

y ° 88: 

County of Peoria, § 


I, George T. Page, a notary public in and for the county of Peo- 
ria, in the State aforesaid, do hereby certify that the foregoing dep- 
ositions of Charles H. Crone, Oscar A. Hale. Nelson S. Johnson, 
Nathaniel T. Patton, Bernard Hessling, William Finnell, Frank 
Corrington, Richard Nott, and George Pfeiffer, Jr., were taken by 
and before me at the times and place therein specified, pursuant to 
agreement between counsel for the complainant and defendants 
respectively; that the parties to the said cause were present at the 
taking of the same—complainant by its counsel, J. H. Peirce, Esq., 
and defendants by their counsel, L. L. Bond, Esq.—as therein ap- 
pears; that before deposing the said Charles H. Crone, Oscar A. 
Hale, Nelson S. Johnson, Nathaniel T. Patton, Bernard Hessling, 
William Finnell, Frank Corrington, Richard Nott, and George 
Pfeiffer, Jr., were each by me first duly sworn to tell the truth, the 
whole truth, and nothing butthe trath in the cause now pending in 
the United States circuit court for the northern district of Illinois, 
wherein The Acme Hay Harvester Company is complainant and 
Stephen Martin et al. are defendants; that their depositions were 
reduced to writing from their statements by me and tine same duly 

subscribed to by them, as therein appears. 

And I do further certify that I am neither attorney nor of 
counsel for any of the parties in said depositions or caption 
named, and am in nowise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 17th day of September, 1886. 

GEORGE T. PAGE, 
[SEAL.] Notary Public. 

By consent of counsel the further taking of testimony is adjourned 

until Tuesday, September 28th, 1856, at 10.30 o’clock a. in. 
ALBERT H. ADAMS, 
Notary Public. 
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Turspay, Seplember 28th, 1886--10.59 o'clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 


Metvitte E. Dayton, a witness produced on the part of the 
complainant, being first duly sworn, deposes and says, in answer to 
interrogatories to him propounded by J. H. Petree, Esq., as follows: 


Int. 1. Are you the same Melville E. Dayton who has heretofore 
testified in this eause on behalf of the complainant? 
Ans. I am. 
Int. 2. Have you examined the specifications and drawings of the 
letters patent granted severally to Pennock, Lyman and Baldwin, 
Roney, Carrier, Mason, King, Wicks, Middlecoff, Hudson, 
207 Whitney, Carrothers, Bean, Rumrill, Swinnerton, Fowler, 
Nicholls and Patton, heretofore introduced as exhibits in 
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behalf of the defendants in this cause; and, if so, do you understand 
the inventions set forth in the same, respectively ? 
Ans. I have examined and believe I understand the inventions 


.set forth in said patents. 


Int. 3. Examine each of the defendants’ exhibit patents named, 
and state whether you find in either of them the invention described 
and claimed in Complainant’s Exhibit Kenaga Patent, and give your 
reasons for the conclusions you may reach. 

Ans. Referring to the Kenaga patent, to obtain, in the first place, 
a clear idea of his invention, before making the comparison called 
for, [ find said Kenaga patent to state that the invention relates to 
a well-defined class of hay-rakes, being those employed in connec- 
tion with stackers, and more “ particularly to those rakes of this class 
which sre drawn by horses hitched one at each end.” The patent 
goes on to say that prior to the Kenaga invention rakes of this class, 
which are detined to be about twelve feet long, had been drawn out 
from beneath the load when delivered to the stacker by wheeling 
the horses about and drawing the rake backward. To enable the 
horses to be thus wheeled about each horse was separately hitched 
to the rake and was separately managed by an independent rider— 
that is to say (quoting from the patent), “ each horse requires a sepa- 
rate rider, who must be a boy not so large as to overburden the ani- 
mal, and vet old enough to manage the horse intelligently.” The 
hitching devices in this case were exclusively adapted for draft pur- 
poses, and were common, I believe, ordinary traces and single-trees, 

which were connected by a chain or other flexible attach- 
208 ment with arms laterally prejecting from the ends of the rake 
head. , 

In the operation of the old rake, not only was the rike backed out 
from under its load by each rider wheeling his horse around the 
other way and then drawing the rake backward, but the rake was 
further drawn backward across the field to the point where it was 
desired to commence taking up another load, and here the horses 
were again turned or wheeled about into position to draw the rake 
forward. In both these backward and forward movements of the 
rake the horses were guided by two separate iutelligences with ob- 
vious disadvantages that need not be enumerated. _ 

The Kenaga patent states the object of the invention therein set 
forth as follows: “ By my invention I seek to do away with riders, 
and to enable a single man or boy to manage both horses so at- 
tached ” (that is, at the extreme ends of the rake and alongside of it), 
“such person being mounted on the rake or walking behind it.” In 
the broad statement of invention given by the patent it is said that 
“tothis end my invention consists in providing means at each end 
of the rake, whereby the horses there attached may back the rake 
out from under its load instead of turning around and drawing it 
out.” IT understand this statement of invention to mean, of course, 
such means substantially as thereafter described by which the horses 
may be made to back the rake from under its load under the exelu- 
sive management of a single man or boy standing or riding behind 
the middle of the rake. 
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The means defined in the patent by which the two horses hitched 
thus remotely from each other to the ends of the rake may be man- 
aged and backed from under the load by a single driver at 
209 the rear centrally of the rake are, first, two stiff poles project- 
ing forwardly, upwardly, and outwardly from the rake head, 
the front end of said poles being located in position and provided 
with means by which they may be hitched to the breast straps of 
the horses; and, second, thills attached to the draft bars and accom- 
panied by the same poles before mentioned, except that said poles 
in this case may be less stiffor lighter, because they are not to be 
used to receive the backing strain of the horses, but only as guides 
to the horses or aids in guiding them by furnishing points of at- 
tacliment to which the horses’ heads or bits may be hitched. 

The statement of the patent with respect to thills and poles in 
place of poles alone is as follows : 

“If preferred, a pair of thills may be connected with each of the 
arms B B, in which the horse is hitehed in the usual way, which 
construction would be the equivalent of that shown in the drawing. 
When thills are used, however, it will be advisable to employ the 
poles ‘BC, by which to bitch the horses’ heads as an aid in guid- 
ing them, in which case said poles may be relatively light.” 

By the words “a pair of thills may be connected with each of 
the arms BB” [ understand is meant that such thills will be flexibly 
attached by substantially the same means employed in the patent 
for attaching the single-trees or by astaple and clevis, or such modi- 
fications of these as arecommonly employed in attaching such thills, 
as, for example, in the familiar use of them in connection with 
horse cars. ‘Thillsso attached and having the horses hitched in them 
“in the usual way ” will, of course, take the backing strain, precisely 
the same as the stiff poles C C previously mentioned in the patent; 

but obviously they will not operate to guide the horses as the 
210 poles will do, and the conjunctive use of said poles is there- 

fore, as the patent states, “ advisable” or necessary to ensure 
the proper guiding of the horses in the backing and turning move- 
ments of the team and rake, contemplated as a new mode of oper- 
ating this class of machines. 

What is said in the above-quoted passage as to the retention of 
the poles B as guiding devices when the thills are used to take the 
backing strain clearly shows that the poles, when used alone, are 
relied on as guides or aids in guiding the team, as well as a medium 
of the backing strain. Independently of this statement of the 
patent, however, it is manifest that the stiff poles C C, hitched to the 
horses as described, do and musi aid in guiding the horses in their 
backing and wheeling movements. The value of this guiding funce- 
tion of the poles C C becomes apparent on reflecting that the horses 
are, say, sixteen feet apart and that the driver is so near them that 
when looking at one he cannot see the other. It would be impossi- 
ble, therefore, for the driver to properly guide both horses in their 
backing and wheeling movements from his position without the aid 
of the poles C. Suid poles C, therefore, have not only the function 
of affording a medium fur backing the rake, but also and inevitably 
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the function of aiding in guiding the independently hitched horses: 
While, therefore, the thills are in themselves the equivalent of the 
poles as a medium for the backing strain alone of the team, the thills 
and poles together are required to constitute the full equivalent of 
the stiff poles alone in their character of backing and guiding de- 
vices, 

The language of the specification found at lines 56 to 61 may be 
further cited as indicating that the horses are to be hitehed both fore 

and aft in order to enable the driver, sitting or standing back 
211 and centrally of the rake, to back or direct them with ease. 

The next following words of the specification, to wit, “ By 
having the reins split back to a point in convenient reach (of the 
driver) he will be able to back one horse or otherwise manage him 
independently of the other,” I think clearly indicates a reliance 
upon both forward and aft hitching of the horses to ensure their 
proper working and guidance when we take into account that the 
driver sits or stands where he can see only the one horse at a time, 
which he may be thus engaged in directing or backing. 

The words of the patent last quoted still further indicate the com- 
pleteness and comprehensiveness of this invention, inasmuch as it is 
impracticable to employ the usual construction of cross check-reins, 
both because the horses are so far apart and because the cross-reins, 
if present, would be in the way of accumulating the proper load— 
of delivering the load upon at least some forms of hay-stackers. 

What was old in the rake described in the Kenaga patent was the 
‘ake proper and the projecting draft bars to which the horses were 
hitched. What is new in the Kenaga patent is the added elements 
of stiff poles having their front ends arranged in position to be 
hitched by breast straps to the horses so as to enable the rake to be 
backed from under its load, and also serving to aid in guiding the 
horses when driven by a single man or boy located centrally behind 
the rake or the equivalents of these guiding and backing poles. 
Other new features not specified in the Kenaga claim or forming an 
essential part of the patent, but which grow out of the invention as 
specified in the claim, are a driver's seat located behind the middle 

of the rake and the independent reins by which each of the 
212 horses may be separately backed or managed by the driver in 

this position. While drivers’ seats have been located on ma- 
chines of various kinds, beliind and between horses hitched some- 
what more widely apart than when driven to a common wagon, I 
know of no instance, prior to the date of Kenaga’s patent, where 
horses have been hitched at a distance of twelvé, fourteen, or sixteen 
feet apart, and have been managed by a single driver located mid- 
way behind them or by means of reins allowing the several horses 
to be separately backed or directed by a single driver so placed. 

The Kenaga invention is therefore distinctive, not only with re- 
spect to the guiding and backing devices specified in the patent as 
new, but it is distinctive also as to the entire mode of operation of 
the machine with respect to its guidance and handling, and, in view 
of the distance from each other at which the horses are placed, with 
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respect further to their capacity of being guided and separately 
managed by a single driver riding between and behind. 

I find in none of the defendants’ exhibit patents named in the 
question the invention described and claimed in Complainant’s 
Exhibit Kenaga Patent. 

The Pennock horse-rake does not belong to the class of rakes 
which the Kenaga patent specifies as the basis of the invention there 
described. On the other hand, the Pennock rake is one in which 
the horses are hitched in front of the rake teeth and not at the ends 
or one at each end, as stated and shown in the Kenaga patent. The 
Pennock rake is evidently intended for making windrows in the field, 
and is not adapted in any way to the accumulation of a body of hay 

upon it for delivery upon the platform or forks of a stacker, as 
213 contemplated in the system of hay harvesting referred to in 

the Kenaga patent, and to which the Kenaga invention be- 
longs. The devices in the Pennock patent to which the horses are 
hitched are even different from the devices of the eld rake on which 
Kenaga improved, and not only does the Pennock patent want or 
lack the laterally projecting draft bars B of the Kenaga patent, but 
it is also wholly destitute of anything answering in any degree to 
the purposes, functions, or construction of the poles C or their equiv- 
alents specified in the Kenaga patent. ‘The Pennock rake, more- 
over, is discharged in a wholly different way from that of the 
stacker-rake improved by Kenaga; or, in other words, the Pennock 
rake is not discharged by drawing it out from under the load, but 
by means especiaily provided for drawing the load forward off the 
rake teeth when the latter are brought to rest. 

The Pennock rake is even farther removed from the Kenaga in- 
vention than that specified in the Kenaga patent as the basis of the 
invention there described. 

The Lyman & Baldwin patent describes a hay-loader, or, in other 
words, a wagon for receiving the load of hay, and provided with 
elevating rakes which first gather the hay as the vehicle is moved 
across the field, and then lift and dump it into the wagon behind it, 
The horses are not hitched to the rake at all in this device, but are 
hitched to the wagon in the usual manner—that is, on opposite sides 
of acentral pole projecting from the front axle and close to each 
other, as when hitched double to an ordinary farm wagon or road 
vehicle. The rake, instead of being placed between the horses, is 
wholly in front of them, and is pushed forward in this position by 
means of poles or beams reaching back in connection with the front 

end of the vehicle. The rake is never intended to be backed 
214. from under a load, but is to be discharged in a wholly dif- 

ferent way, to wit, by lifting the rake upon the rearwardly 
extended beams which carry it over the horses’ heads and dumping 
the load into the wagon behind. There is not in this Lyman and 
Baldwin patent or device the slightest suggestion of that mode of 
operation characteristic of stacker-rakes, and much less of the 
particular improvement in such rakes which is described and 
claimed in the Kenaga patent. There are no projecting bars 
answering to the arms or draft bars B B of the Kenaga patent, by 
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which the horses may be hitched alongside and at the ends of the 
rake; there are no backing poles or their equivalents in combina- 
tion with such draft bars or in the position shown in the Kenaga 
patent, and the device, in my judgment, is not adapted to be backed 
out from ander a load and be practically operated in connection 
with a stacker in the manner described in the Kenaga patent, either 
of the old form of stacker-rake or of the new form containing the 
Kenaga improvement. 

The Roney patent shows and describes a mowing machine, and 
not a horse-rake at all. The cutter bar in the Roney machine is 
mounted upon the front end of a wheeled vehicle, and the horses 
are mounted behind the cutter bar, one at each side of the vehicle. 
The drawing shows laterally projecting arms J at the rear end of 
the vehicle and single-trees pivoted to these arms, to which the 
horses are evidently to be hitched by traces. Indeed, the project- 
ing arms J J are really the ends of a long centrally pivoted evener 
having whitlletrees K K! pivoted thereto “for receiving the traces 
of the horses.” The horses are hitched in front by breast straps to 
the end of the cross-bar E, which projects laterally from the body 

of the vehicle, and the machine is turned in its course er 
215 guided wholly by the operator mounted on a rear seat, not 

by directing the horses, but by manipulation of levers which 
swing the front and swivelled axle of the machine body. 

The substitution of rake teeth in place of the cutter-bar fingers 
would not give to this device any resemblance to the class of rakes 
tu which the Kenaga invention belongs, but would make it merely 
a mounted rake with the horses behind it instead of at its ends, and 
without further change it would then, as now, be guided by ma- 
chinery connected to the front axle and not by a driver aided by 
backing poles or their equivalents. In short, to my mind, there is 
nothing in the Roney patent or machine in common with the class 
of rakes to which Kenaga’s invention belongs or which suggests 
such a rake or Kenaga’s improvement thereof. : 

The Currier patent shows a corn-harvester intended to be drawn 
through the field by two horses hitched in front of it and traveling 
on opposite sides of the row of corn to be cut, but not on opposite 
sides of any part of the machine. Like numerous other corn-har- 
vesting machines tn which the horses straddle the row, duplex poles 
are used instead of one, said poles projecting forward trom the ma- 
chine and being tar enough apart to allow the tops of the corn to 
pass backward between them and to bring the horses into position 
between said row to be cut and the two adjacent rows, sav three 
and a half to four feet apart, or about at the same distance apart at 
which horses are frequently driven in our streets with but a single 
pole between them. In this Currier machine the horses are doubt- 
less separately hitched forward to the said poles G G, and at the 
rear to the separate points of connection a! a', but they are as strictly 

hitched at the front of the machine, and not at its sides, 
216 =asany of the double teams | now see from the window are 
hitched in front of the wagons they are drawing. The sub- 
stitution of a hay-rake in place of the cutting mechanism of this 
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Currier machine, and particularly of the long rake to which the 
Kenaga invention relates, would bring the rake wholly behind the 
horses and not between them, and the structure thus altered would 
bear no resemblance in construction, mode of operation, or adaptation 
to the class of rakes upon which Kenaga’s is an improvement. I see 
nothing in the Currier corn-harvester to suggest the invention and 
new mode of operation which Kenaga applied to the old form of 
stacker-rakes. 

The Mason patent merely shows double thills to be used in place 
of asingle neap or tongue for wagons with the addition of mud 
guards standing in front of the wheels of the vehicle to which the 
double thills are to be attached. The invention does not contem- 
plate any new location of the horses with respect to the vehicle to 
which the double thills may be applied, but locates them in front 
pf the vehicle as though a single tongue were used. The patent, to 
tiv mind, does not afford the remotest suggestion of the Kenaga in- 
vention or of the new mode of operation which he introduced by said 
invention into the management of horse hav-rakes of the class used 
in connection with stackers. 

The King horse-rake is a double-ender machine essentially of the 
class which the Kenaga patent recognizes as old and upon which 
the Kenaga invention is an improvement, except that in this King 
rake, instead of employing laterally projecting arms or draft bars to 
bring the horses off well at the sides of the rake and laterally clear 
of the rake teeth, it contemplates driving the horses in front of the 
ends of the rake and hitching the horses so far forward of the rake 

head that they will clear the teeth behind them. 
217 For this purpose swinging frames K are provided, which are 

pivoted on vertical axes over the ends of the rake head and to 
the forward and free ends of which the horses are severally hitched. 
Aside from this difference in construction and position of the horses 
the King rake differs from the old rakes acknowledged in the 
Kenaga patent in having rake teeth projecting on both sides of the 
rake head, sc that the rake will operate when drawn in either diree- 
tion—that is, after delivering a load of hay the horses may be swung 
around and made to draw the rake from under the load, and the 
previously disused teeth will operate to gather the next load without 
again reversing the horses, such reversal being only necessary in 
discharging the load by dragging the rake back from beneath it. 

The King rake does not have so many elements of the Kenaga 
improved rake as the Kenaga rake admits to be old, but has the 
same characteristic mode of operation in unloading the rake that 
belongs to the old rake acknowledged by Kenaga, together with 
an improvement in a wholly different direction from Kenaga’s in 
the second series of rake teeth, which makes the machine a double- 
ender. It furnishes no suggestion of the Kenaga improvement. 

The Wicks revolving rake is a machine of a wholly different 
class, being one which is discharged by lifting the rear end of the 
rake and the lead thereon so as to throw the teeth into the ground 
and to insure the turning over of the rake in the further forward 
movementof the team. The horses.are hitched in front of the rake 
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on opposite sides of a single central pole, and not at the ends or 
sides of the rake, as in that class of machines upon which 
218 Kenaga’s is an improvement. In fact, the Wicks rake is not 
a stacker-rake, but a windrowing rake, intended to accumulate 
only light loads, such as may be lifted by the operator sufficiently 
to throw the points of the rake teeth into the ground that it may be 
dischaged by the tipping-over movement deseribed. | 

In the Wicks rake there are not only no laterally projecting 
draft bars answering to the arms or bars B Bb of the Kenaga patent 
and attached to the rake head, but such draft bars could not be used 
in connection with the rocking frame shown in said Wicks patent. 
The draft must, in the Wicks rake, be upon or from the front end 
of the rocking frame there shown, for otherwise the draft of the 
horses would tip the rake over forwardly and so prevent it from 
working practically. The Wicks rake therefore net only does not 
suggest the Kenaga improvement, but such improvement could not 
be applied thereto without total reorganization and abandonment 
of the distinctive purposes of the Wicks invention. 

The Middlecoff patent shows a horse-rake essentially of the class 
acknowledged as old in the Kenaga patent, except that it is more 
primitive in not having draft bars projecting laterally from the 
rake head so as to bring the horses laterally clear of the rake teeth, 
but in having the horses hitched further forward and in front of the 
extreme end teeth of the rake. In this respect the Middlecotf corre- 
sponds with the King rake already referred to. The Middlecoff 
rake is, however, a single-ender; is pulled out from under the load 
by reversing the horses, and the horses are again reversed to gather 
another load. There is in the Middlecoff patent and rake neither 
the element of draft bars nor that of backing deviees which distin- 
guish Kenaga’s invention, and there is no suggestion of his im- 

provement. 
219 The Hudson patent shows a horse-rake, illustrating which 

a full-sized machine (except that it is shortened between the 
wheels) is present as an exhibit in this case. This rake consists es- 
sentially of a rake head mounted on wheels and having draft bars 
projecting at the ends of the rake identieal with the journals on 
which the wheels are mounted. Rings are fastened to the project- 
ing ends of the wheel journals or axle, to which the horses are sev- 
erally hitched behind to draw the machine. The horses are not 
hitched forward to anything, but they are ridden by separate riders 
and wheeled around to back the rake from beneath its load. The 
machine corresponds, therefore, in these particulars with those ae- 
knowledged in Kenaga’s patent as the basis of his improvemené ; 
but there are in the Hudson patent and machine certain forwardly 
projecting poles extending over and in the same vertical planes with 
the outermost teeth of the rake. These poles stand at their front ends 
in convenient reach of the riders and are intended to enable the 
riders to lift the rake teeth and the load thereon when approaching 
an obstruction so that the teeth may clear it. These poles will there- 
fore be nearly on a level, though somewhat below, the horses’ backs, 
since that will be a convenient position to enable them to be 
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reached by the rider. Probably to enable the rider to lift to ad- 
vantage thev should be somewhat below the level of his hand when 
hanging at his side and he is sitting erect. They could not, how- 
ever, be far below, for otherwise he could not lift upon them to ad- 
vantage. 
The patent does not specify their exact height, but provides means 
for their adjustment to various heights with reference to different 
sizes of horses. The patent also does not specify how far for- 
220 ~=ward these poles project; but the drawing shows clearly in 
figure 2 that they are about three-fourths of the length of 
the rake teeth in front of the axle, which teeth or prongs are said in 
the patent to be about eight feet long. Figure 1 of the printed pat- 
ent does not show these poles C as shorter than the rake teeth be- 
neath them ; but in the certified copy of the Patent Office drawings 
marked “Complainant’s Exhibit Hudson Original Drawing” cross- 
lines showing the ends of said arms C indicate that they are shorter 
than the subjacent raketeeth. From the statements of the patent as 
to these poles or arms C C, as well as from the drawing, it is evident 
to me that they are intended to be no longer than is necessary to 
enable the riders to lift them by theirends, which would bring their 
extremities, sav, a foot or more in rear of the horses’ shoulders. In 
my judgment these poles C C of the Hudson patent and machine 
are Wholly unsuited to the forward attachment of the horses to them 
for backing purposes for several reasons. First, they are too short ; 
second, they are too high, and, third, they are too far inward over 
the rake. Being too high, if the horses were hitched forward to 
them, the tendeney in backing would be to tip the rake upward or 
lift the rake and load off the ground. Being too short, the horses 
in backing would strike against the wheels or over the whiffletrees 
before coming toa strain on the ends of the poles. The backward 
movement of the horses before coming to a strain on the poles would 
of course be twice the length of the straps leading forward from the 
ends of the poles to the horses’ breasts when the latter are in a draw- 
ing position, and this would take the horses’ heels back of the wheel 
axles and outof thetraces. The ends of the poles being too far inward 
over the end of the rake, a backing movement of the horses 
221 =would draw therm in against the poles and into a position where 
the rake teeth would interfere with and endanger their feet. 
Moreover, a backing movement of the horses would crowd the riders’ 
legs against the poles, and, for this reason alone, would render their 
use for backing purposes wholly impractical if the riders were re- 
tuined. Not only, therefore, does the patent itself state a use for 
these poles C C for a wholly different purpose than backing, but it 
shows a construction and declares a purpose with which the nse of 
the poles for backing is entirely inconsistent and which renders the 
use of the poles for backing purpeses wholly impracticable. 


By consent of counsel the further taking of testimony is adjourned 
until Wednesday, September 29th, 1886, at ten o’clock in the fore- 


Hoon, 
ALBERT H. ADAMS, 
Notary Public. 
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WEDNESDAY, September 29th, 1886—ten o’clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 
(Answer resumed :) 


I should add that the extreme elevation of the front ends of the 
pole C in the Hudson device, taken.in connection with the shortness 
of said poles, will also contribute to the tendeney of the rake to tip 
up under a backing strain of the horses if attached to the ends of 
the poles; or, in other words, the tendency to tip the rake is greater, 
by reason of the shortness of the poles as well as by reason of their 


elevation. ‘This becomes evident by supposing the backing strain. 


to be applied to the slotted standards which rise from the 
922 ~— Hudson rake head, for in this case the rearward strain would 
exclusively operate to tip the rake and would not operate at 
all to back it. The longer the backing poles the less will be this 
tipping tendeney and the greater the part of the rearwardly applied 
“py that becomes operative to back the rake. The Hudson poles 
‘being two or three feet, or perhaps more than that, shorter than 
they should be if designed ealtead a forward hitch for the horses 
for backing purposes, they are, by reason of their shortness as weil 
as by reason of their too great elevation, particularly unsuited for 
such attachment of the horses to back the rake. 
[ therefore find no part of Kenaga’s improvement in the forwardly 
extended arms or poles CC of the Hudson patent and rake, and no 


suggestion of such improvement or adaptation to the purposes and- 


functions of Kenaga’s backing poles. These poles of the Kenaga 
patent are therein particularly described as being inclined out- 
wardly, so as to bring their front ends well outside the rake teeth, 
and the drawing distinetly shows the front ends of said poles so far 
outside of the rake teeth that they serve inevitably as guards or 
guides In position to keep the horses’ feet clear from the adjacent 
rake teeth In the various movements of the rake. This appears to 
me to be a vital matter in the practical operation of the rake when 
the horses are managed by a single driver, who is in such a position 
that he cannot have his eve upon both horses at once, and could not 
by means of reins alone keep the horses off the rake teeth in the 
Various movements contemplated and required in the use of this 
kind of rake. The lack of this feature alone in the Hudson patent, 
taken in connection with the wholly different purposes of said poles 
set forth in the patent, in my judgment, marks a clear dis- 
223 tinction between the Hudson and the Kenaga devices, kut 
finding the Hudson poles CC not only In the | hecessary posi- 
tion of the Kenaga backing poles, but also too short and too high 
for backing purposes, it seems to me the Hudson rake is wholly des- 
titute of the Kenaga improvements. 

The Whitney patent shows a corn-harvester of essentially the 
same class and kind shown in the Currier patent. The horses are 
hitched wholly in front of the machine and are separated by duplex c 
poles having only space enough between them to allow the plants 
to pass back to the cutting mechanism and to bring the horses be- 
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tween the row of plants being cut and those adjacent to it, say four 
feet apart. The substitution of raking mechanism in place of the 
corn-cutting mechanism of the Whitney patent would bring the 
rake behind the horses and not between them, and such a rake 
would not be of the class specitied in the Kenaga patent as the basis 
of the improvement there claimed. The Kenaga invention not being 
broadly for the use of two poles on the same machine, but for par- 
ticular arrangement and location of two poles on a particular ma- 
chine and detinitely defined parts of such machine and in ecombina- 
tion with other elements specified, there is nothing in this Whitney 
patent which corresponds with or suggests said Kenaga invention. 
The Carrothers patent also shows a corn-harvester intended to be 
drawn by two horses and in its other general features corresponding 
essentially with the Currier and Whitney corn-harvesters. The 
cutting devices in this Carrothers patent consists essentially of for- 
wardly projecting vibrating Knives located at the middle and front 
of the machine. The vehicle to which these cutters are attached 
and which is to receive the load of severed corn ears is a 
224 = four-wheeled one, and the horses which draw it are hitched 
in separate thills wholly in front of the vehicle. The cutting 
knives areshown as projecting forward between the rear parts of the 
thills and possibly between the rear parts of the horses, though this 
is by no means certain. The drawing is wholly out of proportion, 
and as made would indieate that the horses are bitched very widely 
apart. ‘This, however, cannot in fact be the case, since the machine, 
being a corn-harvester, will be of such width that its wheels will 
straddle only the one rowof corn to be cut and the horses will travel 
in front of the wheels. If the machine straddled more than a single 
row of corn to be cut it would break down the other rows over which 
it would pass and make it impossible to subsequently cut the corn 
therefrom by the machine. It is fair to assume, therefore, that the 
machine is in width and in respect to the space between the horses 
essentially the same as shown in the Whitney and Currier patents, 
wherein the drawings in better proportion show the horses as hitched 
to travel in tracks about four feet apart or with only sufficient space 
between them to allow the standing corn that is to be cut to pass 
back to the machine. The Carrothers patent has therefore no more 
bearing upon the Kenaga hay-raking device than either of said 
Whitney and Currier patents, except that in*the disproportionate 
drawing of the Carrothers device the vibrating cutters P P appear 
to project at their forward ends, possibly between the bind legs of 
the team. I do not regard this incidental fact as in any way sug- 
gesting the Kenuaga improvement, any more than I would the loca- 
tion of the foot-board of a driver's seat between the haunches of the 
horses on any other form of wagon. There was in these corn- 
225 harvesters no such mode of operation as characterized the old 
hay-rake, and the application thereto of double poles or two 
pairs of thills for the horses did not change the mode of operation 
of such machines with respect to the management of the horses or 
with respect to the discharge of the load. I therefore find in the 
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Carrothers patent, as in the Whitney and Currier patents, no sug- 
gestion of the Kenaga improvement in horse hay-rakes. 

The Bean patent shows a horse hay-rake for gathering a load in 
the field and delivering it toa point of discharge, which apparently 
might be the plaiform of a hay-stacker. The horses are hitched by 
traces, whiffletrees, and ropes or chains to the ends of the prolonged 
wheel journals, and, as shown in the drawing, is drawn upon an 
elevated dump over inclined ways, where the load is removed by 
special devices which force the hay off of the rake teeth after the 
rake has come to rest. 

If the Bean hay-rake were to be used in drawing hay to a stacker 
it would be unloaded by swinging the horses around and drawing 
the rake backward from under the load, precisely as stated in the 
Kenaga patent of the old stacker-rakes, upon which said patent de- 
scribes an improvement. Indeed, the Bean rake is essentially what 
the Kenaga patent acknowledges to be old, and it does not contain 
anything corresponding in construction or function with the back- 
ing and guiding poles C C of the Kenaga patent. 

The Rumrill patent shows a horse hay-rake intended to gather 
hay from the windrow ard earry it to the stacker. The horses are 
hitched by ropes or chains to the outer ends of the axle journals, and 

the evident intention is that the rake is to be unloaded other- 
226 ~=—s wise than by drawing the rake backward from beneath the 

load, since the rake teeth are provided with elevated bars G, 
which are calculated to retain the load on the rake teeth C’. If 
these retaining devices were removed, however, so as to permit the 
rake to be drawn from beneath the load there is nothing present in 
the rake by which it could be backed by the horses, and the with- 
drawal of the rake would be accomplished by the reversal of the team 
in the manner set forth in the Kenaga patent as being practiced in 
the use of the old rake he there describes before the addition of his 
backing and guiding poles. As the Rumrill rake is actually con- 
structed it shows a rather more primitive state of the art than that 
acknowledged by Kenaga as the basis of his improvement. It plainly 
does not contain his improvement or any suggestion of it. 

The Swinnerion patent shows a horse hay-rake having a pole 
which, in drawing the rake forward, extends beyond the teeth far 
enough to allow the horses to be hitched entirely in front of the rake. 
In fact, as this pole is pivoted at its rear end so that the end of the 
rake may swing behind the horses, the team will be a considerable 
distance in front of the rake, unless, as is possible, the rake teeth are 
fully half the length of the rake head. Even then the horses will 
need to be far enough in front of the rake to allow them to clear the 
ends of the marginal teeth of the rake. The rake is discharged of 
its load by detaching the pole from a fastening adapted to hold it 
rigidly in front, which isdone by a slight backing movement of the 
horses, and then swinging the horses and pole around behind the 
rake, and finally drawing the latter backward from beneath its 
load. To gather another load the horses are again reversed 

and brought to their position in front of the rake, and then 
227. +~driven in advance of the rake teeth across the field. The 
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Swinnerton rake is essentially of the same class as that ac- 
knowledged by the Kenaga patent as old, the mode of unloading 
the rake being precisely the same, to wit: By drawing it backwards 
from beneath the load, as in the case of those rakes to which the 
horses are hitched at the ends, and which are drawn backward by 
reversing the team. There is this difference, of course, that the 
horses hitched on opposite sides of a central pole may be managed 
and guided by a single driver standing upon or behind the rake 
head, instead of requiring separate riders. It is evident from this 
patent that the inventor conceived the desirability of directing and 
managing the two horses by a single driver, and it is also evident 
that if was not obvious to him that separate outwardly directed 
guiding and backing poles could be employed for this purpose in 
conjunction with draft bars at the ends of the rake, and he therefore 
contrived ingenious mechanism of the pivoted pole, adapted to be 
made rigid with the rake in the forward movement of the latter. 
‘The patent speaks of a slight backing movement of the team to re- 
lease the pole from this rigid position to allow it to be reversed, but 
it does not contemplate the backing of the rake from beneath its 
load; and it is evident that the rake could not be practically 
backed from beneath its load, for in a prolonged backing movement 
of the horses necessary to this end they would be brought against 
the mass of hay delivered by the rake, and, indeed, would need to 
be backed entirely over such mass of hay in order to clear the rake 
for turning preparatory to accumulating another load, The location 
of the stiff poles of the Kenaga patent at the ends of the rake, and their 

outward direction, whereby they may serve as guides and 
228 guards for the horses in this position, seems to me peculiarly 

significant, in view of this Swinnerton patent, as presenting 
a novel and intelligently contrived means of providing at once for 
the management of two widely separated horses by a single driver, 
protecting them from injury by the rake teeth when under such sin- 
gle management from a point beliind the rake, and for the back- 
ward movement of the rake from beneath its load without reversal 
of the team, which would otherwise be utterly impracticable by a 
single driver. 

The Swinnerton patent, though containing a central pole, does not 
contain this iavention of the Kenaga patent, and has net a means 
for backing the rake from beneath its load in a practical operation 
of the machine. 

The Fowler patent shows a revolving horse-rake much like that 
described in the Wicks patent already considered. The rake proper 
is turned over to discharge the load, and after being turned over is 
dragged over the hay deposited thereby. It is pivotally mounted 
in the rear end’ of an open frame, to the front end of which is at- 
tuched a central pole, on opposite sides of which the horses are 
hitched as to an ordinary wagon, and in this position they draw 
the rake forward both in gathering and delivering the load. The 
rake could not be used in connection with a stacker, -because it is 
impracticable to back the horses over a pile of hay, as would be 
necessary to clear the team and rake of the load, preparatory to 
16—345 
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another trip across the field. Moreover, in the case of some forms 
of stackers it would not be practicable to drive the horses far enough 
forward upon or over the stacker elevator to bring the load thereon, 
owing to the presence of uprights at the rear side of said elevator. 

i The Fowler patent is strictly a windrowing rake in charac- 

' 229 ter, though the patent states its object and purpose to be to 

gather the hay from windrows and carry ittoastack or other 

depository. This statement has reference to the mounting of a wind- 

| rowing rake of this kind upon runners or a frame, which, in a 
measure, beiter fit it for the purpose of carrying a load from one ; 
part of the field toanother. It is notitself a stacker, and, as already , 
stated, is not adapted to work in conjunction with a stacker having 

| an elevating platform, for the reasons given. The load adapted to 
be accumulated by this rake is stated by the patent to be large by 

| reason of the adjunct of runners, but the method of unloading by | 

tipping over the rake, as described in the patent, shows the intent 

to be to deposit the hay alongside the stack and not upon a stacking 

machine, but to be pitched to the top of the stack by hand. The i 

Fowler rake is not of the class referred to in the Kenaga patent, as 

the basis of the improvement there deseribed, and has not the mode 

of operation peculiar to said old class of rakes; much less does it 

; contain the improvement or adaptation or mode of operation set 

forth as new in the Kenaga patent or any suggestion thereof. 

) The Nichols patent shows and describes a hay raker and loader 
in which a rake Is mounted in a frame and upon wheels behind a 
cross-head or frame-work, to which a pole for the:team is centrally 
attached and upon which the driver is seated. The whole raking 
mechanism is entirely behind the team and driver, and the relation 
of the horses, driver, and vehicle is altogether substantially that 
present in an ordinary double wagon. The patent says nothing 
about any special method of unloading, and so far as appears there- 


from the load is to be pitehed off as from an ordinary hay wagon. | 
The backing of the team is alluded to in the patent in con- | 


220 ~—s nection with devices for lifting the front ends of the rake 
teeth clear of the ground when a proper load has been accu- 
mulated, a catching device being provided to hold up the front end 
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of the rake when thus lifted by a short backing movement of the 
vehicle. ‘This backing is not done in aid of or preparatory to the 
; discharge of the load, but preliminary to drawing it across the field ) 


after the rake is filled. The rake is not capable of being used in 
connection with a stacker, because it cannot be backed out from 
under its load. Even if the rake-lifting devices were omitted the 
discharge of the load by backing the structure would be impossible, 
because the cross-frame at the front would strike against the load 
and prevent the machine from being cleared in that way from its 
burden. There would be, besides, the same fatal difficulty of back- 
ing the team over the load, mentioned in connection with other 
patents, where the horses are hitched in front,even if the front part 
of the machine itself were not in the way of such backing move- 
ment. | 

This Nichols patent, therefore, does not belong to the class of ma- ; 
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chines to which the Kenaga invention relates, and it bas neither the 
element of side projecting draft bars by which horses may be hitched 
at the ends of the rake, nor any means whatever by which horses 
may be hitched at the ends of the rake to draw it forward in gather- 
ing a load, to back it from under the load, or to aid in guiding them 
in a working position at the sides or ends of the rake. The horses 
ure evidently together hitched at the pole and driven by the or- 
dinary cross check-reins, as in the case of horses hitched in the 
usual way to a common double wagon. I find no hint whatever in 
said Nichols patent of anything even remotely bearing ou the sub- 
ject of the Kenaga invention. 
231 The Patton patent shows and describes another corn har- 
vester of essentially the same character as the Currier and 
Whitney corn harvesters already considered. The horses travel di- 
rectly in front of the vehicle wheels and the machinery is wholly 
behind them. The substitution of a rake in place of the corn-har- 
vesting machine would bring the rake entirely behind the horses, 
and the machine thus changed would have absolutely nothing in 
common with the Kenaga invention or with the rakes upon which 
that invention isan improvement. It could not even be used in 
connection with a stacker, for the reason already stated in speaking 
of rakes having the horses in front—that is, because the horses can- 
not be backed over the load, and because, further, in most and prob- 
ably in all stackers it would not be practicable to drive the team 
over the stacker platform. — 

The Patton patent, like the Carrothers patent, shows the horses 
hitched in separate thills instead of to separate poles, with space 
enough between the inner thills of each pair to allow the standing 
corn to pass between them to the cutting mechanism, the im- 
portant difference from said Carrothers thills being that they are 
attached in the Patton patent to spring poles or beams reaching 
back toward the rear of the machine, which poles are intended to 
obviate the danger of breaking the thills by irregular movements 
of the horses. The Patton patent may be taken into account to 
correct the disproportionate drawing of the Carrothers patent in 
showing that the horses are separated only by a space of eighteen 
inches or two feet, or so as to travel on opposite sides of a standing 
row of corn. Like the Corrothers, the Currier, and the Whitney 
corn-harvester patents, the Patton patent affords not the slightest 

suggestion of the Kenaga invention. ‘To my mind it is as 
232 barren of such suggestion as is the Mason patent, which only 

shows two pairs of thills connected. to each other, but wholly 
detached from any vehicle. If the Kenaga invention were merely 
for a duplication of poles or thills without respect to the vehicle or 
machine to which they were to be attached, the case would be differ- 
ent; but said Kenaga invention is for a particular combination of 
peculiarly arranged polesor their equivalents with other elements of a 
particular machine, whereby a new mode of operation in that par- 
ticular machtne was obtained in place of an old and wholly differ- 
ent and far less advantageous mode. ‘To my mind it dees not mat- 
ter that Kenaga sought primarily to do in this machine what had 
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been done in other machines and vehicles, namely, to back it, or 
that he used generally the same means, to wit, stiff poles, that had 
been used in backing other machines and vehicles. It was neces- 
sary in his case to obtain something more than the merely backing 
functions of such stiff poles and to place such poles in different posi- 
tions and in different relation to each other and to the machine from 
those previously known, in order to make them serve lis purposes 
practically in this machine. By such peculiar arrangement Kenaga’s 
poles become not merely backing devices but aids in guiding the 
horses, so that they could be driven, backed, and otherwise managed 
by a single driver, though said horses were separated by a distance 
of sixteen to twenty feet and had theretofore been manageable only 
by separate and independant riders. The Patton patent and the 
whole array of patents above considered showing poles and thills as 
merely backing devices in a variety of other machines, to my mind, 
have no more relation to the Kenaga invention than the detached 
thills of the Mason patent or the thills and poles of the various 
vehicles one daily sees on the street. 
233 Int. 4. Examine “ Defendants’ Exhibit Perkins Patent” 
and state whether you have read and understand the same; 
also consider such patent in connection with the “ Defendants’ Ex- 
hibit Drawing of Perkins Patent,’ and state if such drawing cor- 
rectly represents what Perkins describes, and whether the descrip- 
tion and drawing together set forth the invention deseribed and 
claimed in the Kenaga patent. : 

Ans. I haveexamined said Perkins Patent Exhibit and the draw- 
ing referred to in the question. The patent exhibit appears to be 
an English provisional specification without drawing or illustration, 
and the drawing I understand to be the production of some one 
who has read the patent and states that the drawing is made in ac- 
cordance with said provisional specification. 

While I can say that I have read and sarefully read said pro- 
visional specification and understand the meaning of every word 
therein, I cannot say that I have a clear idea of the machine which 
said specification purports to deseribe, and, in my judgment, s ich 
specification is not a full and complete disclosure of any entire 
mechanism operative for the purposes therein stated. 

I suppose the part of this specification which is thought to have 
a bearing on the Kenaga patent is the latter part, beginning “in 
order to elevate a cut crop from the ground on which it lies to a 
wagon or cart,’ and that more special reference is had to the state- 
ment which reads as follows: “The apparatus may be drawn by 
horses, one on either side of the fore end of the trough. They are 
harnessed in shafts or to poles which are there provided, or it may 
be worked by horses quite in front of the machine, but sv far sep- 

arated from each other as to allow of their walking one on 
254 ~~ either side of the windrow of hay or corn which lies between 
them without trampling upon it.” 

The specification just before this passage clearly enough describes 
an inclined trough having an endless cross-slotted carrier traveling 
therein, but does not state whether the upper surface of the carrier 
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takes up the hay or whether the hay is pushed up on the bottom of 
the trough by the under surface or slats of the carrier. I would 
naturally suppose the latter construction and operation was meant, 
though not stated. The defendants’ drawing of this supposed de- 
vice indicates the contrary, inasmuch as the driving belt A is crossed. 
The patent also states that “inclined rake teeth are fixed at the 
front end of the trough and these points rest on the land.” The 
location of these rake teeth is not furtherdefined. Referring to the 
defendants’ drawing, I should say that the red dotted line marked 
B would be their proper position, but that the full lines showing 
such teeth would not be their position in any case unless the carrier 
be trained over smaller drums than I would suppose likely to be 
used, and that the teeth would be still higher than such full lines 
if the hay is to ride on the top of the carrier. 

The specification further says that “ the lower end of the trough 
is supported on a caster wheel or wheels.” In this statement the 
specification is more intelligible than the drawing, the latter show- 
ing no appropriate pivotal bearing or support for the bent arm of 
the caster wheel there shown. ‘The specification further says: “ The 
main carrying wheels of the elevator are underneath the trough 
and about midway of its length, or the caster wheels may be trav- 
cling wheels.” What the last part of this statement means I have 

no idea. The caster wheels would of course travel with the 
235 machine in any case,in the sense of progressing with it. If 

it means that the caster wheels may be substituted for the 
other wheels mentioned, then I cannot understand how the trough 
will be maintained in its poise or fall to run its forward teeth into 
the ground. Indeed, I cannot see how the machine can be operated 
even with both sets of wheels mentioned upon even slightly irregu- 
lar ground, since the patent states that the points of the teeth rest 
on the land, for any elevation of the rear wheels or depression of the 
easter wheels would manifestly throw the points into the ground. 
‘The specification says of the main or carrying wheels that they are 
underneath the trough: not outside of it, as shown in the drawing. 
‘The patent says“ the endless elevating chains,” meaning those in 
the trough, are driven from the carrying wheel “ by a driving band, 
rope, or chain.” If the wheels are under the trough they would 
need to be provided with outer pulleys, or one of them should be 
provided with such a pulley on the outer end of its hab, probably, 
and not by the construction shown in the drawing. This, of course, 
is an immaterial discrepancy. 

Coming to the statement I have quoted at length, as to the at- 
tachment of the horses, | think the position of the horses on oppo- 
site sides of the front end of the trough is clearly indicated by the 
language of the patent. They are said to be placed “ one on either 
side of the fore end of the trough.” Ido not think this means in 
front of the machine, but at the sides of the machine, albeit I notice 
that the withess who produced this drawing, in speaking of various 
patent exhibits which I considered in my last answer and in which 
the horses were hitched in front of the sides of the machine, inva- 
riably stated that the horses were hitched “one at each side of the 
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machine.” If his use of these words is a correct one, then the 
236 horses would not necessarily oceapy the position indicated 

by this drawing, but might be in front, say, of the sides 
of the trough or of the outermost rake teeth. While I think 
the position of the horses ts correctly shown in the drawing, and 
while the specification says that “they are harnessed in shafts or 
to poles which are there provided,” [ find no description of any par- 
ticular way of mounting the poles or shafts, so that for aught that 
appears in the patent the poles may be swivelled or they may not 
be poles at all in the sense of forwardly projecting shafts, but might 
be simply laterally projecting poles, to which the horses might be 
hitehed by traces and whifHetrees, as they are hivched to the lat- 
erally projecting draft bars of the old form of rake acknowledged in 
the Kenaga patent. The word “ poles” is not invariably used, even 
in connection with a vehicle or machine or in connection with use 
for attachment of horses, in the sense of a forwardly projecting shaft 
or a long shaft alongside of which horses shall be hitched, and in 
several of the patents which are made defendants’ exhibits in this 
case the word “ pole” is used to describe an entirely different device 
for the attachment of horses from a forwardly projecting shaft at 
the side of the horse or between the horses. 


sy consent of counsel the further taking of testimony is adjourned 


until Thursday, September 50th, 1856, at ten o’clock in the fore-— 


hoon, 
ALBERT H. ADAMS, 
Notary Public. 


Tuurspay, September 30th, 1886—ten o'clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 


237 (Answer resumed :) 


If the word “ poles” in this statement of the Perkins provisional 
specification really means laterally projecting poles or bars to which 
the horses might be hitehed, either by flexible traces and a whiffle- 
tree or by thills or shafts, laterally flexible, and without the aid of for- 
wardly projecting poles by which to secure the horses’ heads to aid’ 
in guiding them, which last-mentioned devices are not mentioned 
in the patent and would have no substitute or equivalent in the 
construction there described, said Perkins patent would not, in my 
judgment, be understood to set forth the Kenaga invention. The 
same would be true if the word * poles - refers to forwardly pro- 
jecting bars, and if such forwardly projecting bars were swivelled, 
pivoted, or even if said poles were rigidly fastened in some unde- 
fined way and did not have the characteristic of outward projection 
which is given to the Kenaga poles in the Kenaga patent. There 
is no provision made in this Perkins specification “for managing the 
team by means of a single driver when hitched at opposite sides of 
the front end of the trough, and no intimation given that the horses 
would not be controlled by separate riders, or that they might not 
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be swung around to pull the machine backward, in case such a move- 
ment of the machine were necessary. 

The patent, however, says nothing about any necessity for back- 
ing the machine, and in the normal use of such machine for the 
purpose of elevating hay stated in the patent there would be no 
need for backing it. 

Whatever the form of the draft contrivances vaguely and imper- 
fectly suggested in the words “the apparatus may be drawn by 

horses one on either side of the fore end of the trough; they 
238 are harnessed to shafts or poles which are there provided,” it 

may, I think, be fairly understood that such devices will be 
the full equivalents and would have the same mode of operation as 
in the case described in the next following words as follows: “ Or it 
may be worked by horses harnessed quite in front of the machine, 
‘but so far separated from each other as to allow of their walking 
one on either side of the windrow of hay or corn, which lies between 
them, without trampling upon it.” In such advanced hitching of 
the team I should suppose they would naturally be attached to the 
sides of the trough by separate chains, and that the horses would be 
separately ridden and managed, if at any considerable distance apart. 
This, of course, is altogether conjecture, as indeed the whole matter 
of how the horses were hitched by Perkins, in any ease, is con- 
jecture, since the patent is wholly wanting in description of any 
complete mechanism for hitching the team in either position to the 
machine. The method had in mind by Perkins for hitehing and 
managing the team with respect to whether or not the horses are 
concerned in guiding the machine, is placed still further in doubt 
by the concluding words of the specification, which are as follows: 
“ Provision may be made for steering the machine independent of 
tne horses by a lever or other steerage appliance connected with 
the caster wheel or wheels.” ‘These words seem to indicate that the 
horses, however he may have intended to hiteh them, were not to 
be relied on or concerned in guiding the machine. Altogether, the 
whole deseription of the Perkins patent with respect to the man- 
ner of hitehing the horses and managing them is so inade- 
quately stated in the patent that I am wholly unable to 
make out from said patent what Perkins intended in the mat- 

ter, or indeed, whether or not he had any well-defined 
239 intention or plan whatever for practically connecting and 

managing the horses. He certain!y does not define outwardly 
projecting poles, which is the form specified and necessary in the 
Kenaga patent, nor in connection with thills does he specify draft 
bars and poles to which to hitch the horses’ heads as an aid in guid- 
ing them, so that separate riders may be dispensed with and the 
team successfully managed and backed by asingle driver. Perhaps 
it may be fairly supposed that in the use of the thills suggested in 
the Perkins patent he contemplated projecting bars of some kind 
with which to connect suid thills; but even if this be assumed, the 
poles to which the horses’ heads would then require to ‘be hitched 
as an aid in guiding them, if in some undefined and not apparent 
way they were to be managed by a single driver, are not pro- 
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vided in the Perkins patent, and such thills without the poles and 
without separate riders for the horses would, it appears to me, be 
wholly impracticable. I therefore fail to find in the Perkins pro- 
visional specification any description of the matters set forth in the 
Kenaga patent as constituting the invention there described and 
claimed. 

It may be further remarked that the hay-elevating machine of 
the Perkins patent is manifestly not a rake of the class to which the 
Kenaga invention relates, and is not adapted for the accumulation 
of hay and the delivery of the same to a stacker elevator. It cor- 
responds rather with a class of ditching machines in which the ma- 
terial scooped up at the front of the machine is elevated and carried 
over it. While, however, the Perkins machine is intended for hay 
and grain gathering, it no more suggests the Kenaga invention than 
one of this class of ditching machines would do whereunto the 

horses are hitched to travel on opposite sides of the ditch. 
240 [t may be further remarked that the Perkins patent clearly 

does not locate the horses in any case at opposite sides of the 
rake proper, as in the Kenaga patent. In one case the horses are 
said to be “one at either side of the front end of the trough,” and 
this trough is at the rear of the rake teeth. In the other case the 
horses are said to be located “ quite in front of the machine;” In 
which case, also, the rake would not be between them, as in the 
Kenaga patent. In no case, therefore, does the Perkins patent locate 
the horses in the position where they work in the machine deseribed 
and claimed in the Kenaga patent. As to the position of the horses: 
if located one at either side of the front end of the trough, the Per- 
kins machine would apparently more nearly correspond with the 
mowing machine shown in the Roney patent, though there would 
be in the Perkins machine no provision for hitehing the horses for- 
ward, as there is in the bars C of said Roney patent. 

Referring to Defendants’ Exhibit Drawing of Perkins Patent, with 
respect to the position and attachments there shown for the thills or 
shafts, | do not find in the patent itself anything descriptive of the 
cross-bar to which the said thills are connected, or of the double 
connection for each pair of thills shown in said drawing. <A cross- 
bar may be fairly supposed to be present, but not the double attach- 
ment of a pair of thills. My anderstanding would be that the thills 
would be attached with connections that are laterally flexible, and 
that separate riders would be employed for the horses in this posi- 
tion. 

Int. 5. State whether or not, in view of the prior art as slicwn by 

the various exhibit patents of defendants and the well-known 
241 use of tongues or thills for attaching horses to vehicles as the 

sume existed at the date of Kenaga’s patent now in contro- 
versy, the rake deseribed and claimed in said Kenaga patent could 
then have been produced by the ordinary skilled mechanic without 
the exercise of invention, giving your reasons for any opinion you 
nay express. 

Question objected to for the reason that it calls upon the witness 
to decide one of the controverted points of the case. | 
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Ans. In my judgment it could not, for the reasons, first, that the 
difficulties attending and objections resting against the old construc- 
tion and mode of operation in this class of rakes existed for a long 
time in the very presence of the ordinary forms of backing poles 
in daily use by the very men who also used said old forms of rake 
and ex perienced the difficulties attending them; second, the old 
forms of backing poles and thiils as used in other vehicles are not 
adapted to use in connection with this old class of hay-rakes with- 
out change as to the poles or without the accompaniment of poles 
for use with the thills; third, though I have had some personal ex- 
perience in driving horses to farm implements, it would, I believe, 
not be readily apparent to me, as I believe the testimony shows it 
was not apparent to others experienced in handling horses, that two 
horses separated by a lateral distance of fourteen to twenty feet could 

‘in any way be hitched and driven by a single driver immediately 
behind and between them, as in the Kenaga improved rake, and, 
fourth, the conception of the entirely new mode of operation result- 
ing from the Kenaga improvement, taken !n connection with the 
peculiar features of construction which characterize the back- 
ing devices he describes in his patent, tomy mind clearly in- 
dicate all the conditions of invention as distinguished from 
mechanical judgment. 

Under the head of the second reason above given I point out that 
the backing poles used with common wagons and other double-team 
machines, and even the duplex poles for slightly separating the 
horses of corn-harvesters as shown by defendants’ patent exhibits, 
and, in fact, all backing poles that I ever saw or heard of, project 
directly forward from the vehicle. To attach a pole in such a posi- 
tion or direction to the end of this class of horse hay-rakes would 
not be practical for all the purposes contemplated and provided for 
in the Kenaga patent. It is also necessary that the poles shall serve 
the purpose of guarding the horses from encountering the rake 
teeth at his side, and also that they shall assist in guiding the horses 
under the new condition of their being driven by a single driver, 
when separated by the great distance here present between them, 
The Kenaga poles are therefore something more than merely for- 
wardly projecting devices for the sole purpose of backing the rake; 
they are also contrived to serve as such needful guards and guides 
for the team. ‘To this end they differ from the previously known 
poles which projected directly forward and are arranged to project 
upwardly and outwardly from the rake head, or in a wholly new 

position or direction, whereby they perform all these several fune- 
tions in a wholly new combination with the teeth of the rake. This 
new position of the poles at the end of the rake, taken in connection 
with the new direction of the poles, whereby they are rendered 
practically operative in such combination with the rake teeth and 

with the draft bars on the rake, resulting in a wholly new 
243 mode of operation and management of the horses, in my 

judgment, involves invention and is not obvious tothe mind 
of a mechanic, in view of the previously existing pole and other 
merely backing devices of vehicles and machines. 


17—345 
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Int. 6. Examine the Exhibit Defendants’ Rake, in connection with 
the Kenaga specifications and the statements made by defendants’ 
witness, Bates, in his answer to interrogatory 8, touching the ques- 
tion of infringement, and state whether or not you are still of the 
opinion, heretofore expressed, that the construction of rake after the 
plan of said model exhibit is substantially the construction described 
and claimed in said Kenaga patent. | 

Ans. I have made the examination called tor by the question and 
am still unhesitatingly of the opinion that the defendants’ rake 
clearly contains the construction and has the mode of operation set 
forth and claimed in the Kenaga patent. The only difference that 
the defendants’ witness who is referred to in the question appears to 
find between the Kenaga patent and the defendants’ rake is in the 
hinged and braced attachment of the poles in said defendants’ rake, 
whereby said poles may have a limited vertical movement, such as 
is common in poles as previously applied to wagons and other ma- 
chines. If is true that this difference exists, and, so far as | am 
able to judge, this difference appears to be attended with some ad- 
vantages on the part of defendants’ rake over a pole attached rigidly 
to the rake head, as shown in the Kenaga patent drawings. I do 
not say distinctly that that there is such an advantage, because I 
‘have no practical experience in handling these two rakes in the field, 
and am uot, therefore, qualified to speak intelligently on this point 

further than that on general knowledge I should say that a 
244 = Jimited vertical movement of the poles as provided in defend- 

ants’ machine will be found in a degree useful. I do, how- 
ever, say that the poles in defendants’ machine have laterally the 
same rigidity as the Kenaga poles, and that for backing purposes 
and for the guidance of the horses and for guarding them, with re- 
spect to the rake teeth the poles of the defendants’ machine operate 
precisely in the same way and are substantially identical with the 
Kenaga poles. The defeudants’ poles are no less suff poles because 
hinged—that is to say, in the sense in which the word “ stiff” is 
obviously applied to the “ poles” in the Kenaga patent, when the 
poles there mentioned are to receive the backing strain. In both 
machines the poles stand in substantially the same upwardly and 
outwardly inclined direction, so that backing strain applied to them 
would naturally tend to bend them. To meet this indirect strain, 
not in the line of the pole itself, but obliquely to said line, the poles 
in both machines are required to be and are stiff. In the Kenaga 
patent they are shown as being made each of a single piece of timber, 
while in defendants’ machine they are made in two pieces which 
brace each other. The constructions are the commonest equivalents 
of each other, and as lateral rigidity of the pole with the rake head 
is all that is required of their connection, and as the defendants’ poles 
have such rigidity practically the same as the Kenaga_ poles, I see 
no essential difference between the poles of the two machines with 
respect to the purposes of the Kenaga patent. 

Nothing said by defendants’ witness, Mr. Bates, as to the advan- 
tage of slight vertical movement on the part of the poles which, 
another of defendants’ witnesses has said, I believe, is intended to be 
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always present to a limited extent in defendants’ machines, 
245 has changed the opinion I formerly expressed as to the sub- 
stantial identity between the poles of defendants’ model and 
the poles described and claimed in complainant’s patent, and I still 
find in said defendants’ machine the invention described aud claimed 


in the said Kenaga patent. 


Cross-examination by L. L. Bonn, Esq. : 


X Int. 7. The Kenaga patent has in it a little more than the 
statement that the poles are to be stiff, has it not, inasmuch as the 
statement is “C C are stiff poles secured permanently or removably 
to the ends of the rake head?” 

.Ans. It has the statement quoted in the question. 
X Int. 8. Do you not understand that that statement carries with 


‘it the element of rigidly attached—tie drawing showing a rigid at- 


tachment ? 

Ans. I do not. 

X Int. 9 You drew the Kenaga specification, did you not? 

Ans. I did. 

X Int. 10. When drawing the specification what did you under- 
stand the words quoted to cover or mean ? 

Ans. That the poles could be applied so as to be detachable or so 
as to always remain on the machine. 

X Int. 11. Do you understand the word “ stiff,” as there used, to 
be simply a quality inhering in the material of which the poles are 
made, or that the stiff was to exist in the relation of the poles to the 
rake? 

Ans. I understand it to apply to the quality of rigidity in the 
pole itself, the idea of proper rigidity of the connection thereof with 
the rake head not being expressed in words, but assumed and in- 
dicated sufficiently in the drawing. The pole must have, as a mat- 

ter of course, a laterally rigid or substantially rigid connec- 
246 tion with the rake head or else, by reason of its lateral in- 

clination, it would vield and swing around with the horse in 
backing instead of serving te back the rake. Such a connection of 
the pole with the rake is shown in the drawing. 

— Int. 12. The specification states that “CC are stiff poles secured 
permanently or removably to the ends of the rake head and, as here 
arranged, directed forward, upward, and outward therefrom.” Em- 
phasizing the words “as here arranged,” would you not understand 
that the upward and outward direction of the poles was a non-essen- 
tial, while it might be the best, form ? 

Ans. I should understand from the emphasized words that pos- 
sibly at the time I drew this specification I may have thought of 
some other form that could be given to the pole with equivalent 
effect without its falling precisely within these terms, as, for example, 
a pole which might be used, of curved form possibly, which would 
proceed first in a lateral direction upwardly and outwardly and 
thence forwardly. The words actually employed in the patent, to 
wit, “directed forward, upward, and outward therefrom,’ indicate 
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rather a straight pole, such as is shown, which proceeds directly 
from the rake head to its free end in exactly the course denoted by 
these words. 

X Int. 13. Referring now to Complainant’s Exhibit Acme Hay 
Rake Model, if the blocks to which the draft poles are attached in 
suid model were carried high enough, so that the front end of the 
tongue would be in the proper position while the body of the tongue 
was in a plane parallel with the rake teeth, so that it had no up- 
ward direction, would not a rake so made contain the Kenaga im- 

provement? 
247 Ans. I understand the question to suppose the front end 

of the poles to remain in their present position—their rear 
ends to be elevated—and that they have the same outward inclina- 
tion as now shown in the model. With this understanding, I an- 
swer that I think it would, unless such elevation of the rear end of 
the tongue would allow the horses to get onto the rake,in which case 
it would fail of this purpose and defeat the practicability of the ma- 
chine. If this were the case the insertion of an under brace in the 
resent position of the tongue would remedy the defect and it would 
” the Kenaga invention. 

X Int. 14. Assuming the point of the tongue to be three feet above 
the ground, which I do, from having measured a full-sized machine 
at the fair ground, the height would not be sufficient to let the rear 
end of a horse onto the rake teeth, would it, even if the horse was 
not retained in position by the draft tugs ? 

Ans. I cannot detinitely say, but should think such rear elevation 
of the tongue would be less desirable than its lower position at this 
point, inasmuch as the horse in backing slacks the traces, and not 
only is free to move sidewise in the rear, but often does so. 

X Int. 15. Assuming the rake to be in jthe form supposed in X 
Int. 13, and as understood by you, would the rake in that form be 
any more lable to tip in backing than it would in the form shown 
in the Aeme liay-rake model ? 

Ans. I think not. The tendency to tip depends on the angle with 
the ground of a straight line drawn from the wheel axle of the rake 
to a point on the front end of the pole to which a horizontal rear- 
ward strain is applied. The front end of the pole remaining at a 

constant height, the longer the pole the less the tipping ten- 
248 dency will be, and the greater the proportion of horizontal 

furce that will be resolved into backing strain. On the other 
hand, the shorter the pole the greater the tipping tendency, until 
finally, if there be no pole at all and a horizontally acting force be 
appiled directly to a vertical standard rising from the wheel axle, 
the whole tendency of the force will be to tip the machine. 

X Int. 16. If the front end of the pole was carried above the 
breast strap of the horse applying the backing power, the tendency 
then would be to tip forward instead of backward, would it not, at 
least to some extent? 

Ans. It would not tend to tip forward at all, unless the line of 
rearward strain were directed below the axle. If such line of strain 
be not horizontal, but between the horizontal and a line drawn from 
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the front of the pole to the axle, it would, in a degree, lessen the 
backwardly tipping tendency, but would not tend to tip the rake 
forward. 

X Int. 17. If the poles of a Kenaga rake were carried up as high 
as the horses withers and backing power was applied to such poles, 
would not the tendency be to hold the front ends of the teeth down, 
rather than to elevate them ? 

Ans. That will depend on a great many conditions not named in 
the question—primarily upon the direction the breast straps will 
assume when the horse is under backing strain,and this will obviously 
depend on the length of the breast straps, for plainly the longer the 
breast strap the less will be its inclination from the horizontal, and 
the shorter the breast strap the more nearly it will approximate to 

the vertical. 
249 X Int. 18. Does not Kenaga leave the attachment of thills 
to the skill of the constructor, in case the suggested modifi- 
cation isto be applied ? 

Ans. He does. ) 

X Int. 19. Does not the specification squarely state that a pair of 
thills connected with each of the arms B B will be the equivalent 
of the two poles shown and described ? 

Ans. Ifthe question means that that is the statement of the pat- 
ent, without respect to the following and thereunto-connected state- 
ment that poles will be advisable to aid in guiding the horses when 
the thills are used, it does not. A period separates the statement 
referred to in the question from the sentence next following in the 
patent, but the word “ however,” in the sentence following the 
period, connects said sentence with the preceding one precisely as 
though the word “ however” were omitted and the word “ although ” 
were substituted in place of the period, and the two sentences thus 
connected are parts of the one entire statement respecting the use of 
thills as the equivalents of poles. My connection with the drafting 
of this specification has been referred to, and I may therefore add 
that my recollection is that I had drawn the specification without 
the secoud sentence referred to, and that Mr. Kenaga stated, and 
desired me to insert this statement, that if thills were used adjane- 
tive poles toaid in guiding the horses would be necessary. I think, 
therefore, that the full statement of the patent respecting the use of 
thills is that poles to aid in guiding the horses are advisable to be 
used in conjunction with said thills in order to obtain all the results 
obtained by the poles C C. 

X Int. 20. Do you not understand that the word “ advisable ” 

250 is merely a recommendation as to the best mode of using 

rather than as a statement that the poles are necessary or 
essential when thills are used ? 

Ans. It is in any case, in my judgment, full advice and instruc- 
tion to the public as to how the patentee intended his invention to 
be constructed and used. It perhaps may not be regarded as ex- 
pressing an fMmperative necessity of the part advised to be employed. 

X Int. 21. Under the statement of the section of the specification 
referring to thills that the horses’ heads are to be hitched to these 
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supplemental poles when used, would you not understand that the 
thills were the instrumentalities to be used in backing the rake? 
a Ans. I would so understand, and they undoubtedly would be the 
media of the backing force. 

X Int. 22. This, then, would reduce the polls to the mere office of 
guiding the horses’ heads, which might be carried across from head 
to head like the old jockey stick. 

Ans. No. Theold jockey stick would merely keep the horses’ heads 
ata constant distance apart, but would not Keep either horse off the 
rake or in any other way assist in guiding them, with respect to the 
rake, further than to prevent more than one horse being entangled 
in the rake teeth at the same time. 

X Int. 23. Do you find anywhere stated in the specification that 
the poles C C are to be used for guiding the horses except in con- 
nection with thills? 

Ans. I do not; but to my mind the statement of such use of poles 
in connection with thills clearly implies that the stiff backing poles 
CC, having the horses hitched forward thereto, were intended so to 
operate. Moreover, any one acquainted with horses would know from 
the instructions of the patent as to how the horses were to be 
251 hitched to the poles C C that said poles would inevitably aid 

in guiding them. 

X Int. 24. The statement in lines 52, 55 is that the horses are to 
be hitched thereto by a breast strap, while in lines 74, ’5, where the 
poles are used to supplement thills to aid in guiding the horses, that 
thev are hitched by their heads. Would any one understand from 
this that the first mode of hitching was to be used in guiding the 
horse ? 

Ans. I think so, manifestly. I think the statement relative to the 
use of supplemental poles to aid in guiding the horses when thills 
are used clearly shows that the inventor thought that thills alone 
would not do all that the stiff poles CC would do, and that that 
thing which the thills would fail to do and the stiff poles would 
accomplish was to aid in guiding the horses. The implication seems 
clear to me that the poles were expected to aid in guiding the horses, 
and that the thills alone would not do it; wherefore the inventor 
says nothing about supplemental guides in connection with poles, 
but does instruct their use in connection with thills. 


By consent of counsel the further taking of testimony is adjourned 
until Friday, October Ist, 1886, at ten o’clock in the forenoon. 
ALBERT H. ADAMS, 
Notary Public. 


I’rRIDAY, October 1st, 1886—ten o’clock in the forenoon. 
Met pursuant to adjournment. 
Present as before. 


X Int. 25. Is it your understanding that a simple and ordinary 
attachment of the horse to a pole by a breast strap serves as a guide 
for the horse ? 
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252 Ans. Applying the question to the Kenaga pole, it is evi- 

dent to me that the “te itself and the attachment of a horse 
thereto by a breast strap will serve to guide the horse to the full 
extent contemplated by said patent. 

X Int. 26. As thills ordinarily project beyond the collar of the 
horse harnessed therein, why would they not guide the horse better 
than a single pole on one side only of the horse? 

Ans. Thills as commonly constructed stand close to the horse on 
either side, and the usual way of hitching the horses in the thills 
for backing purposes is by thill loops connected with the harness 
saddle, though sometimes, in addition to such thill loops, backing 
traps are used connected with the breeching. Such thills cannot be 
appropriately made rigid with the rake head or with the draft bar, 
because they would not allow for the lateral movement of the horse 
incident to even his most regular forward movement without 
breaking the thills or their connection with the draft bar. Espe- 
cially would they be too confining for the horses, and would be liable 
to break in this case, where two horses are hitched so remotely from 
each other and each entirely independently of the other. No 
mechanic, I think, with ordinary judgment, would for a moment 
think of attaching ordinary thills rigidly to the draft bars, but he 
would naturally attach them to a flexible connection. Flexibly 
attached they weuld, of course, not serve at all to guide the horse, 
either for his own independent movements or to meet the move- 
ments of the opposite horse. ° Whether rigidly or flexibly connected 
with the draft bars, ordinary thills would therefore be unsuited to 

aid in guiding the horses in this machine. 
253 X Int. 27. When you speak of flexibly attached in your 
last answer do you mean anything more than the ordinary 
vertical flexibility ? 

Ans. I do, of course. Mere vertical flexibility would not remove 
the liability of breaking, because the thills have substantially the 
same lateral rigidity in that case, which isin the way of those neces- 
sary but lateral movements of the horses, from which would arise 
the danger of breaking the thi'ls. I referred in my answer to 
lateral flexibility, such as is common, for instance, in the attach- 
ment of thills or poles to a horse ear. 

X Int. 28. Did you ever see or hear of a pair of thills having any 
lateral movement in any vehicle which run freely upon the surface 
of the ground and did not have a track tocontrol the movements of 
the vehicle? 

Ans. I never heard of any other. They all have such move- 
ment, but it is commonly provided, as in a wagon, in the axle 
to which the thills are attached; and, by the way,in such vehicles 
as have poles and thills running otherwise than on a track the thills 
are not employed to guide the horse, but they are the medium by 
which the horse guides the vehicle. 

X Int. 29. As we were considering the question of pivotally con- 
necting a pairof thills to the draft bar, as in a horse car, which has a 
track to direct the vehicle, and my question was as to the applica- 
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tion of such thills to vehicles running without tracks, do you con- 
sider your last answer a proper one ? 

Ans. The question distincly asked as to the lateral movement of 
thills on vehicles other than those guided by a track, and I consider 
the answer a proper one, as giving the exact facts. If the question 
is whether | have seen thills attached with lateral flexibility to the 

front axle of a road wagon, I never have. 
254 X Int. 30. What other or different movements does a two- 
wheel horse-rake have from that of the axle of a cart or the 
front axle of a wagon attached to the rest of the vehicle by a king- 
bolt ? 

Ans. As to the rake head, no other. As to the rake teeth, they 
have a very different movement from any part of a road wagon. 

X Int. 31. If thills were attached to a horse-rake (a pair at each 
end) by a device permitting a free lateral movement of the draw 
bar, would not the control and guidance of the rake be largely 
lost ? 

Ans. If no other device were employed to aid in guiding the horses 
and if separate riders were not employed the means for guiding the 
horses, and through them guiding the rake, would in that case be 
incomplete. 

X Int. 82. Is it your opinion that this incompleteness would be 
restored by hitching poles to to the horses’ heads, as suggested in the 
the Kenaga patent? 

Ans. It is. | 

X Int. 338. Then we would understand, would we not, that very 
little power was required at the outer end of the poles to guide the 
rake ? , 

Ans. When hitehed to the horses’ heads, yes; or, at least, less 
than when hitched only to their breast straps. The question, how- 
ever, implies a misapprehension of the use of the poles. The Kenaga 
patent does not say they are to be used in guiding the rake, but 
“to aid in guiding the horses.” The rake, | understand, is princi- 
pally and necessarily guided by slowing one horse or hastening the 
other, and the poles serve to aid in guiding the horses one from 
the other through the medium of the rake structure, when 
255 the rake is so guided or varied in its course. The same is 
true In the operation of backing the rake. 

X Int. 54. In the gathering of hay one of the principal objects to 
be attained is guiding and controlling the rake, is it not? 

Ans. Yes. 

X Int. 35. And this you think is accomplished by varying the 
speed of the horses rather than by the use of the pole, do you 
not? 

Ans. The turning of the rake or the changing of its course I un- 
derstand to be accomplished by varying the speed of the horses, and 
that the poles serve to keep the horses in their proper relation to the 
rake in these movements. 

X Int. 36. What do you understand by the statement in the 
specification “having the reins split back to a point in convenient 
reach ?” : 
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Ans. I understand that the reins, running directly from opposite 
sides of each horse’s bit, are thus brought into the reach of the driver, 
standing or riding centrally behind the rake head. 

X Int. 37. Or, in other words, that the driver has samen 
pair of single reins for each horse ? 

Ans. Yes. 

X Int. 38. If a rake should be constructed with the Kenaga poles 
C directly over and in line with the outer rake teeth and the 
front irons ¢ were made longer, so that their outer ends or hooks 
would be in the position shown in the Kenaga patent, would a rake 
so constructed, in your opinion, contain the Kenaga improvements, 
the other parts of the rake being constructed as shown in said pat- 
ent? 

Ans. That would depend entirely upon the scope which 


_256 the court shall give to the patent. If the court shall restrict 


the patent to poles having all the functions of the poles C C, 
as shown and described in the patent—that is, serving not only for 
backing the rake but for aids in guiding the horses and for guard- 
ing the horses against entanglement with the rake teeth, by reason 
of their position outside of the rake teeth—then the construction set 
out in the question, as I understand it, would not fall within the 
patent; but if the court shall decide that it was not obvious that 
poles of any kind could be applied to such a rake whereto the horses 
are hitched from sixteen to twenty feet apart, and thereby obtain a 
new system and mode of operating the team and managing the rake, 
and if by the addition of something not specified in the question or 
by some special modification of the poles suggested in the question, 
the horses can be controlled, guided, and guarded thereby by the 
devices mentioned in the question, then it would follow, I think, 
that such construction would be included in the patent. I don’t 
think that the devices exactly as mentioned in the question would 
serve all the purposes of the Kenaga poles C C or be practicable de- 
vices for this class of rakes,and therefore I do uot think they would 
contain the Kenaga invention. 

X Int. 39. A rake of the construction supposed in the last ques- 
tion would serve the purposes of dispensing with boys to ride and of 
backing the rake, would it not? 

Ans. It would not serve to dispense with the boys and independ- 
ent riders unless it would be made effective for keeping the horses 
off the rake and to aid in guiding them. 

X Int. 40. If, as bas been heretofore testified in this case, a 
257 ~— horse would learn in an hour or two to keep away from the 
pole, would not the supposed construction be sufficient to 

keep the horse off the rake? 

Ans. That would not follow. The pole has to be there for the 
first hour or two to teach the horse to keep away from it subse- 
quently. 

X Int. 41. If the horses were twenty feet apart on a twelve-foot 
rake they woyld not be very near the poles any way, would they, 
and would have to depend on the breast strap for guidance, i in so 
far as there was any guidance, would they not? 

18—345 
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\ Ans. They certainly would not be very near the rake and the 
, breast strap would probably act in guiding the horses. 

} X Int. 42. Now, if you gave the same liberality of distance by an 


extension of the iron hooks ¢c outward to keep the horse off the rake 
with a pole directly over the outer tooth, why would not the breast 
strap guide him in that form as well as an outward inclined pole 
that did not reach the horse ? 

Ans. I note, first, the absurdity of making that iron hook four feet 
long. It could be made that length by inserting a.diagonal brace be- 
hind it which would have substantially the inclined position of Kena- 
ga’spole. Next, if the long hook were used without such a brace there 
would be nothing to strike the horse, as the Kenaga pole does, and 
teach him in a hour or two, as the Acme of Kenaga pole would do, 
to govern his own movements by those of the rake pole, the end of 

7 which would be in his sight. Lateral pressure upon the collar de- 
rived from the breast strap might certainly operate as a sufficient 
force to swing the horse around, but it would not be calculated to 
teach him, as the side pole would do, to adjust his own movements to 

’ those of the rake. 

258 X Int. 43. Why would two riders be any more necessary 

when the poles are extended outward by means of front irons 
than they would be when the outer point has its position located by 
partly inclining the pole itself outwards ? 

Ans. Because the poles are not in proper position themselves to 
| keep the horses off the rake teeth and the riders would be needed 
| for this purpose. I should suppose—I don’t understand that In a 
| twelve-foot rake the horses are twenty feet apart. 

X Int. 44. Is there any other length of rake mentioned in the 
Kenaga patent than “about twelve feet,” and have you not repeat- 
edly stated that in this rake the horses are from sixteen to twenty 
feet apart? 

Ans. The Kenaga patent speaks of the rakes of the class there re- 
ferred to as being about twelve feet long. The testimony shows 
that this class of rakes are often much longer, I believe, so that the 
horses sometimes stand twenty feet apart. I have spoken of their 
standing from sixteen to twenty feet apart, but had in mind rakes 
of different length. | 

X Int. 45. A rake having the supposed construction of locating 
the poles over and in line with the outer teeth and the ends carried 
outwards by means of iron hooks could be backed, could it not, and 
managed by a single driver having the reins arranged as stated in 
the Kenaga specification ? ° | 

Ans. It could be backed, undoubtedly—that is, the backing force 
could be made to act through the poles thus constructed ; but 
whether the horses would. be kept off the rake in backing or would 
be properly guided in other movements of the rake I am unable to 

_ a 
259 X Int. 46. These rakes are light and easily backed, even 
when loaded, are they not ? | 

Ans. They are made as light as practicable, but I do not know, 
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even approximately, what amount of backing strain is necessary to 
carry them from beneath the load. 

X Int. 47. Referring now to the Perkins English patent and the 
Exhibit Perkins Drawing, the rake teeth would work in connection 
with the elevator in either position shown by the upper black lines 
or lower red lines, would it not, with the simple difference between 
an open and a crossed belt for driving the elevator ? 

Ans. As to thealternative positions shown, they would serve with 
the change in the driving belt mentioned in the question. 

X Int. 48. The specification stating that the apparatus may be 
drawn by horses, one on either side of the fore end of the trough, 
and that they were to be harnessed in shafts or poles there pro- 
vided, would not any skilled or even ordinary mechanic understand 
how to provide shafts or poles to attach the horses in those places 
‘without being further directed ? 

Ans. As to poles I have not now, after careful reading of the 
patent and reflection, been able to determine in what manner suitable 
poles could be provided at these points, if by poles is neant backing de- 
vices, but they are not referred to in the patent as backing devices, but 
something to hitch to: Even when forwardly projecting poles are 
used they are not the parts to which horses are hitched for draft 
purposes, and it is therefore not even certain that the poles men- 
tioned in the patent as being provided at the sides of the front end 

of the trough are poles at all of this description. As to the 
260 = attachment of thills, I think a mechanic would understand 

that laterally projecting bars would be required, and, of 
course, he would understand how thills might be attached to such 
hars, as, for example, in one way as shown in this drawing. He 
might also attach them in other ways than as here shown, and, ifja 
skilled mechanic, would certainly do so, for the attachment here 
shown is, in my judgment, entirely impracticable. To connect thills 
or poles in some way which shall have some one of several different 
modes of operation would fall within the skill of a skilled or even 
ordinary mechanie. 

X Int. 49. Perkins uses the 
“ hitehed,” does he not? 

Ans. I find by reference to the specification that he does. 

X Int. 50. If you was drawing a specification for some improve- 
ment in a eart, and which in no way related to the draft devices, 
would you not think it sufficient in thisrespect to say that the ve- 
hicle was to be drawn by horses harnessed in shafts or poles to be 
there provided, the method of attaching and using poles and shafts 
being so very old that it would be entirely safe to leave this matter 
of harnessing to the skill of the constructor ? 

Ans. I would, because in that case nothing unusual would be in- 
tended relative to the position of the horses or the mode of opera- 
tion of the thilis or pole. 

X Int. 51. You would not think it necessary to state that the 
thills or poles were to be used for backing purposes, would you, if 
they were to be attached to any form of vehicle? 

Ans. No; unless the backing was to be in some way modified by 
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the thills or pole or unless thereby a backing movement might 
261 thereby be given tothe vehicle, which had theretofore not had 

such a movement or to which such a movement had there- 
tofore been given by some other means. 

X Int. 52. Is not the ordinary use of poles and thills for backing 
purposes and for preventing the vehicle from running against the 
horse when you desire to stop ? | 

Ans. Those are among the usual functions of poles and thills, 
another being to guide the vehicle by change in the direction of the 
horse or horses. 

X Int. 53. When a horse is properly harnessed in thills or poles, 
does not such harnessing include hitehing at the front, so that these 
functions may be performed and the thills or tongue kept out of 
contract with the ground ? 

Ans. If the poles meant are of the forwardly projecting kind, 
answering to the tongue of a wagon, the proper harnessing of a 
horse thereto and to thills would involve commonly the forward 
attachment of the horses thereto. Both tongues and thills are, how- 
ever, so secured to the vehicle as not to require vertical support at 
their outer ends by any attachment to the horse. 

X Int. 54. Do not the Defendants’ Exhibits Currier Patent of 
1860 and Mason Patent of 1565 show that duplex poles and a sepa- 
rate pair of thills for each horse were a part of the art as it stood in 
L568 ? 

Ans. Yes. 

X Int. 55. Would a skilled mechanie have any difficulty in 
attaching the Currier poles to the Perkins rake and by hitching 
whiflletrees to the cross-bar shown in the Exhibit Drawing of 
Perkins Patent, as they are hitched to the projecting bars in the 
Kenaga patent, would he not have an operative device so far, at least, 

as the draft devices are concerned ? : 
262 Ans. There is nothing described in the Perkins patent con- 

cerning the frame or other structure that affords any such 
means of attachment for the duplex poles as are shown in the 
Currier patent, and in my judgment it would require something 
more than the skill of a mechanic to so far complete the only vaguely 
inentioned structure of the Perkins patent as to enable the Currier 
poles to be secured thereto. To fasten the poles to the sides of the 
trough as they are fastened to the frame in the Currier patent would 
carry the horses further forward than the position assigned them 
in the Perkins patent, and, besides, such attachment to the trough 
would, for other reasons, be unsuitable. Adding something that 
would be necessary, but which is omitted from the Perkins descrip- 
tion to which to attach the poles and adding also draft bars, which, 
too, are not mentioned in the Perkins patent, and then adding the 
Currier poles would give an operative device, so far as draft pur- 
poses are concerned, 

X Int. 56. As illustrating one form of the machine which Perkins 
proposed to improve, | now show you the hay-loader patent No. 
7277, to B. M. Townsend, dated April 9, 1850, and ask you whether, 
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with this illustration of the prior art, you would have any difficulty 
in understanding the Perkins specification ? 

Ans. I do have the same difficulty I had before. 
patent contains nothing that supplies any of the deficiencies of the 


The Townsend 


Perkins patent. The Perkins patent, however, mentions certain 
parts which are-unlike anything in the Townsend patent, and in 
view of the differences positively suggested by Perkins, the same 
being inconsistent with the Townsend instruction, the omissions of 
the Perkins patent remain equally fatal to it. 

X Int. 157. What do you mean by “ fatal ‘ 

Ans. I mean that the Perkins patent falls so far short of 
describing any complete and practically operative mechan- 
ism that, in ny judgment, it amounts to no description at all. 

X Int. 58. Perkins says: “I employ an elevator consisting of a 
trough-like frame, having, as in an ordinary elevator, pulleys at 
each end of the trough, around which endless chains pass. These 
chains carry cross-laths with teeth upon them which travel along 
the trough. The trough is erected in an inclined position, and with 
its lower end foremost it is drawn over the land. Inelined rake 
teeth are fixed at the front end of the trough, and these points rest 
So far, would there be any difficulty in constructing 
the machine, and could not a skilled mechanic follow the directions 
up to this point? 

Ans. A skilled mechanic could make the matters so far recited. 

X Int. 59. He continues: “The lower end of the trough is sup- 
ported on a caster wheel or wheels, but the main carrying wheels 
of the elevator are underneath the trough and about midway of its 
length.” Would you find any difficulty in adding these features to 
the elevator and rake teeth previously described ? 

Ans. With the expectation of making an operative machine, [ 
should have a fatal difficulty in adding those features without the 
exercise of invention. With the points of the teeth resting on the 
land at some distance in front of the trough, and with those teeth 
“fixed” to the trough, as the patent says thev are, I should be 
utterly at a luss to know how to mount the structure on two sets of 
wheels, one behind the other, and both back of the points of the 

teeth which rest on the land, so as to have a machine that 
264. could be drawn over a ground surface having the usual irreg- 

ularities without plunging the teeth into the ground. The 
Townsend teeth are pivoted to the elevator frame to meet this very 
difficulty, but the Perkins patent says they are “ fixed” to the trough 
and “rest on the land.” 

So far as the question goes, nothing is said about the kind of 
frame-work necessary to support the trough from the caster wheel 
or wheels and from the carrving wheels, but I believe that further 
on in the patent something is said in the most general terms about 
there being a frame. A mechanic in making a frame for such con- 
nection would, in the exercise of mechanical skill only, make a ma- 
chine that would run into the ground. I have myself invented a 
way by which this could be obviated, and that would be by making 
a frame on which both the caster wheels and the carrying wheels 
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would be mounted, the frame having no connection with the front 
end of the trough and the trough being supported at the rear from 
the carrying wheels only, so as to rock on the journals of said carrying 
wheels, and the front end of the trough being supported wholly by 
the teeth, made curved on their under sideso as to slide on the land. 
The teeth, the caster wheels, and the carrying wheels would then all 
three rest constantly on the ground, notwithstanding its uneven- 
ness, and the proper distance would be maintained between the 
pullevs carrying the driving belt in any rocking movement of the 
trough upon the journals of the carrying wheels. In this construc- 
tion also the caster wheel, being always on the ground, could be made 
to serve for steering the machine as suggested in the patent. Some 
such construction as I have above suggested would be necessary to 

make a practically operative machine consistently with the 
265 statements of the Perkins patent, but no such construction, 

and uo other construction that is practical, is described or 
hinted at in said patent. 

[n the construction I bave described, the caster wheel would not 
support the front end of the trough, but the front end of the frame. 
So far as I can see, no construction can be employed in which the 
easter wheel can be used in supporting the front end of the trough 
continually, so that it might serve as a steering device, while fixed 
teeth are employed resting on the ground, as stated in the patent. 

X Int. 60. As you have already stated that you have no practical 
experience with hay-rakes, will you now please answer the previous 
question, leaving out all points of field operation and your own in- 
ventions ” 

Ans. In the first place, I have not stated that I have had no ex- 
perience with hay-rakes, for | have. I would have no difficulty in 
putting a caster wheel under the front end of a trough and none in 
putting carrier wheels under the middle of the trough. 

X Int. 61. Perkins continues: “A frame-work connects these 
wheels with the trough, and from them, by a driving band, rope, or 
chain the endless elevating chains are driven.” Would a skilled 
mechanic have any difficulty in applying or supplying these parts ? 

Ans. A skilled mechanic would quite likely ask what kind of a 
frame was wanted, and if he were aware of the purposes of the ma- 
chine and felt called upon by this description to make a frame that 
would give a working machine I think he would stop right here 
because insufficiently instructed by the specification. 

X Int. 62. The instruction of the specification is as follows : 

266 “The crop, as the machine meets it, raises up inclined teeth, 

and from the top of this incline the elevating chains take the 

crop and carry it to the top of the trough, where it is discharged and 

falls into the cart or wagon which immediately follows the appa- 

ratus.” With this information before him, would he not make a 

frame-work which would put the teeth and elevator into position 

to produce the stated operation or result, if he was a skilled me- 
chanie ? 

Ans. If he were a skilled mechanic only and not an inventor, it 
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is my opinion not only that he would not, but that he could not, 
consistently with the fixed conditions elsewhere set — in the patent. 

X Int. 63. It is your deliberate opinion, is it, that the location and 
position of the teeth and elevator and the positions of the wheels 
all given, that no skilled mechanic could make a frame-work that 
would maintain those positions ? 

Ans. It is my opinion that he could, and that that would be the 
fatal thing about the machine. I don’t believe that a machine hav- 
ing the points of the teeth and the lower points of the two sets of 
wheels all resting in the same horizontal plane or upon the land 
will be a practically operating machine for gathering bay or — the 
steerage of the machine by the intermediate wheels. 

X Int. 64. The points of the teeth in all horse-rakes rest upon the 
ground, do they not? 

* Ans. So far as I know, they do. 

X Int. 65. Does not the Townsend patent aid you in understand- 

ing that one of Perkins’ suggested modifications, where he says: 
“ For the caster wheels may be travelling wheels ”? 

267 Ans. It does not clearly. The Townsend patent shows the 
driving wheel under the front end of the trough and the 

driving wheel under its middle or rearend. It is by no means clear 

to my mind that that is what is meant by the statement of the Per- 

kins’ patent. Possibly, however, it is. 

X Int. 66. In Perkins’ device the apparatus would rock in the 
hubs of the carrying wheels, so that the teeth would go up or down, 
according to the movement or relative position of the caster wheel, 
would it not? 

Ans. They would not if, as the patent states, the points of the 
teeth rest on the land. In that case the caster wheel could not sink 
into a depression beneath it, because the teeth would support the front 
end of the trough. If by any means the teeth could get over or 
plow through an elevation, so that the caster wheel oul ride upon 
it, then the front ends of the teeth would be lifted and the whole 
apparatus, including the caster wheel, would rock on the axle of the 
carrying wheels. 

X Int. 67. Do you not understand that one way of managing or 
guiding the Perkins rake is by the horses, and that the statement 
that “ provision may be made for steering the machine independent 
of the horses by a lever or other steerage appliance” is a second or 
a different way of doing it, if desired ? 

Ans. Perhaps that is the meaning of the specification. 


By consent of counsel the further taking of testimony is adjourned 
until Saturday, October 2nd, 1886, at ten o'clock in the forenoon. 
ALBERT H. ADAMS, 
Notary Public. 


268 SATURDAY, October 2nd, 1886—ten o’clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 


X Int. 68. When the word “ pole” is used in connection with a 
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vehicle or other apparatus to be drawn by horses, is it not invariably 
used in the sense of a draft pole or tongue? 

Ans. That is undoubtedly the common use of the word in such 
connection, but it does not invariably indicate the forwardly pro- 
jecting long poles on opposite sides of which horses are to be hitched. 
I have in my hand some patents relating to this art in which the 
word “ pole” is applied to short draft bars by which one vehicle is 
to be attached to another, and to which, as shown, horses could not 
be harnessed in such a way as to guide the vehicle by such pole. 

X Int. 69. When vou are to determine the character of an instru- 
mentality by its name do you ordinarily resort to obscure patent 
specifications or to the text books to ascertain the character of the 
device called for by the name? 

Ans. I have looked at the patents mentioned to find that the word 
“poles” is not invariably used to designate forwardly projecting 
shafts reaching to the front of the horses and enabling them to guide 
the vehicle. 1 would ordinarily go to a text book rather than to a 
patent if I were in doubt. 

X Int. 70. In making your answer to question 68, to what patents 
did you refer? 

Ans. I then had in my hand the following patents: Patent to 

Willard, No. 69881, which shows a short draw bar, D, having 
269 a hook in its end for connection with the rear of a cart or 

wagon. ‘This draw bar is called a pole in the patent, and is 
apparently not more than, say, about four feet long. Foust patent 
No. 58804, which has a braced draft bar, marked B, projecting a 
short distance in front of the machine frame, and not long enough 
for the attachment of horses in such manner as to enable the horses 
to guide the machine by such draft bar, called a draft pole in the 
patent. I understand that this short draft bar or draft pole B is to 
be attached to the rear of a wagon behind which this hay-loader is 
to be drawn. The H. 8S. Palmer patent, No. 58282, shows a draw 
bar, T, of which the patent says: “ 'T is a tongue or pole, by which 
my improved device is secured or attached to a wagon or cart and 
by which it is guided,” and the drawing shows it extending forward 
only the distance of the elevator which is to deliver the hay into 
the rear end of the wagon or cart. In either of these patents, if 
horses were hitched where the wagon or cart is proposed to be 
hitched it would be at the front ends of these draw bars or poles, 
and said poles would not be effective in guiding the cart after the 
manner of ordinary wagon poles. 

X Int. 71. In these patents or any others have you found a later- 
ally projecting bar, to which thills or whiftletrees could be attached, 
called a pole? 

Ans. | have not. I have made no extended search on this point. 

X Int. 72. Perkins says: “The apparatus may be drawn by 
horses, one on either side of the fore end of the trough.” When 
the horses are so located, leaving out of view the means for harness- 
ing them to the apparatus, would not the rake teeth be between the 
horses ? 

Ans. Not necessarily. 
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270 X Int. 73. Why not? 
Ans. It might be in advance of them, within the terms of 
that statement. 

X Int. 74. The rake teeth are in advance of the fore end of the 
trough, are they not, and if the horses are harnessed to the fore end 
of the trough, how could it be possible that the teeth would not be 
in the space between the horses, the hgrses being hitched “ one on 
either side of the fore end of the trough ?” 

Ans. The question would seem to indicate that the counsel does 
not understand the position of the horses as I understand it or as 
defendants’ drawing represents it. I incline to the belief that Per- 
kins meant the horses to be located at or alongside of the fore end 
of the trough, somewhat as shown in defendants’ drawing. The 
question indicated that the horses may be hitched to the front end 
of the trough, which would bring them further forward and along- 
sidge of the rake. I adinit that the whole matter is very doubtful, 
and that I don’t know for certain from this patent just where the 
horses are located, but still believe the intention to have been to 
place them alongside the front end of the trough, in which case the 
teeth would be in advance of them. 

X Int. 75. Perkins suggests the following modifieation, to wit: 
“Or it may be worked by horses harnessed quite in front of the 
machine, but so far separated from each other as to allow of their 
walking one on either side of-the windrow of hay or corn, which lies 
between them, without trampling upon it.” Even with this modi- 
fication, does he not reserve the space between the horses for the 

rake? : 
271 Ans. He provides a space which may be said to equal the 

length of the rake, but in this case the rake is certainly not 
between them, but in their rear. Strictly, however, it is the width 
of the windrow which determines the width between the horses and 
not the rake, and the rake may actually be partly in line behind 
the horses. ‘The words “quite in front of the rake” may mean 
either wholly in advance or actually in front of the rake, I think. 

X Int. 76. Perkins’ apparatus is for gathering hay instead of for 
straddling windrows, is it not? 

Ans. The last part of the quotation given in the preceding ques- 
tion would seem to indicate the contrary. I understard that Per- 
kins’ machine is for raking hay already gathered into the windrows 
and by travelling lengthwise of the windrows, which are intended to 
be carried up by the elevator and deposited in the cart behind. 

X Int. 77. Is not the handling of a team composed of two horses 
by a single driver the rule and not the exception ? 

Ans. It is and was, except as to this class of long stacker rakes, 
where the rule was the other way, without exception, prior to 
Kenaga’s invention. 

X Int. 78. How wide or about how wide would you make the 
raking part of, the Perkins machine if you was attempting to make 
one wide enough to take up a windrow endwise ? 

Ans. Six or seven feet, | should say. 
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X Int. 79. With that width, separate riders for the horses would 
not be necessary, would they? | 

Ans. Possibly and probably not, if the horses were in front of the 
rake. In other words, the distance alone, I should think, of itself 

calls necessarily for separate riders. If the horses were placed 
272 on opposite sides of the trough, however, it is not apparent 
to me how they could be managed without separate riders. 

X Int. 80. Do not machines like the Perkins and the Townsend 
ordinarily have the capacity for being backed and some kind of an 
arrangement for that purpose ? 

Ans. I cannot say. The Townsend patent has a tongue, ©, to 
which the horses will be harnessed, primarily, [I should say, for 
guiding the vehicle in its forward movement, but to which, of 
course, backing strain can be applied. Two vehicles hitched up 
like the elevator structure and the wagon behind it are not, however, 
a device that can be conveniently backed, or, I should say, that is 
intended to be ordinarily backed. 


By consent of counsel the further taking of testimony is adjourned 
until Monday, Octeber 4th, A. D. 1886, at ten o’clock in the fore- 
noon. 

ALBERT H. ADAMS, 
Notary Public. 


Monpbay, October 4th, A. D. 1886, 
Ten o’clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 


X Int. 81. Referring now to the Carrothers patent, do you not 
find the location of the horses as shown at Fig. 2 to be at the sides 
of the gathering prongs of that machine? 

Ans. I should think the bodies of the horses, if drawn in proper 
place in the thills, would extend back about one-third of the length 
of the cutters P P from the line of their extreme points, or, say, a 
quarter of an inch on the drawing. How far, if at all, the cutters 

P P would project between the bodies of the horses in the 
275 actual machine cannot be determined from the drawing, be- 
cause the latter is clearly out of proper proportion. 

X Int. 82. The hitch shown in the Carrothers patent is what 
would be called a side hitch rather than a front or rear hitch, is it 
not? 

Ans. No; I should not so speak of it. The horses-are in front of 
the machine, the same as horses are generally in front of a wagon. 
They are separated by no greater space also than is frequently seen 
in the case of team wagons, being at the same distance apart as the 
wheels, exactly in front of which they travel, and this distance in a 
corn-harvester will not exceed four feet as to the horses, because 
that is a maximnm distance, as I understand it, between corn rows. 
I mean, of course, the tracks of the horses are, at most, only four 
feet apart, their bodies being less. 
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X Int. 83. You would take it, would you not, that this Carrothers 
machine was managed by a single driver? 

Ans. I would. 

X Int. 84. You have spoken of the knives P P as being vibrating 
cutters. This is a corn-ear stripping machine in which the cutters 
do not vibrate except vertically, is it not? 

Ans. Their vibration is in a vertical direction. 

X Int. 85. In harvesting corn from the stalk after it is grown and 
the ears ripe the stalks are frequently inclined or knocked over by 
storms, so that a wider space would be required in a harvester than 
would be required in a cultivator, would it not? 

Ans. I can’t say as to that positively—as to that at this moment. 
I understand that the horses travel on opposite sides of the 
row of standing corn to be harvested, and that their tracks 
are from three and a half to four feet apart. To make them 
wider, so as to crowd the outer row or rows materially, would, I 
should think, further incline, or tend to further incline, such rows 
and render them unfit for harvesting by the machine. 

X Int. 86. You would understand, would you not, that this Car- 
rothers machine could be backed ? 

Ans. I would. 

X Int. 87. In this machine and in other corn-harvesters shown 
in defendants’ exhibits, taking the average height of grown corn, 
would you not consider cross reins much more in the way than they 
would be in gathering inown hay ? 

Ans. That would depend upon the kind of machine for gathering 
inown hay, possibly. In those hay-rakes in which the horses are 
hitched to an ordinary pole and travel in front of the rake there 
would be no trouble whatever from the use of crossed reins. 

X Int. 88. As corn grown in what is known as the corn belt grows 
from ten to fifteen feet in height, in gathering corn ears froin 
stalks of this height would not the use of cross-reins be practically 
impossible ? 

Aus. It would be necessary, I should say, to split the reins so far 
back that the corn would not strike them unless it had been previ- 
ously topped. 

X Int. 89. In the Carrothers machine all that is operated in 
gathering ears of corn are the knives P P and the elevator in front 
of the box, is it not, the office of the wagon box being simply to 
carry them along after their severance from the stalks ? 

Ans. That is the fact. 
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275 X Int. 90. Is there not in the Carrothers patent shown and 


described a gathering machine having the horses independ- 

ently attached at the ends of the gatherer by projecting draft bars 
and thills attached thereto for hitching the horses forward of such 
bar or bars and so arranged that the machine can be backed ? 

Ans. The terms of the question apply as a very generic descrip- 
tion to the machine shown in the Carrothers patent. 

X Int. 91. For use with such a stacker as is shown in the Bean 
patent, would not the Kenaga poles be a disadvantage ? 
Ans. I see no reason why poles on the rake may not be advan- 


; 
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tangeously used with the Bean stacker or loader. A central way 
would be added for the driver, probably. 

X Int. 92. Would not a Kenaga rake, four or six feet wide, be an 
operative machine for gathering hay from a windrow ? 

Ans. Yes. 

X Int. 93. Could not the Currier and Whitney machines be man. 
aged by a single driver? 

Ans. I know of no reason why they could not. As to the Currier 
patent, it is said to be intended for cutting cotton stubble, though 
entitled corn-harvester. The Whitney patent, as indicated by the 
drawing, is intended to cut full-height stalks. Precisely how the 
team is managed in these machines I do not know; whether by a 
single driver or by a rider on one of the horses, who will be in reach 
of the bridle of the other horse. I understand there was never a 
successful corn-harvester made and their use is so uncommon, being 
practically limited to mere experiments, that | have never seen one 
in operation, though I have drawn the specifications for several of 

such machines. 
276 X Int. 94. Referring now tothe Hudson patent and taking 
the scale for the intermediate teeth to be eight feet, what 
would be the entire length of Hudson’s bars C and what would be 
the length in front of the uprights? 

Ans. Measuring on the certified copy of the Patent Office draw- 
ing, I find that the teeth project in front of the axle nearly three 
inches. If the patent means that they are eight feet long in front 
of the axle, then thcy are ona seale of about three-eighths of an inch 
to the foot. The same scale applied to the lifting poles or bars C C 
would make them ten feet and a third long between extremes and 
six feet long in front of the uprights. Measured in front of the axle. 
they would be about five feet and eight inches long. 

X Int. 95. Taking the same scale for the Kenaga patent, how far 
would the teeth of the Kenaga rake project in front of the rake 
head and how far would the poles project in front? 

Ans. I will state, to begin with, that the drawing of the Kenaga 
rake is not made toa scale or in accurate proportion. There is noth- 
ing in the drawing of the patent that will correetly indicate either 
the length of the teeth or the length of the poles. This drawing 
was made from a small model and without measurements of that. 
the model being used simply as a guide to the eye. 

X Int. 96. Assuming the teeth of the Kenaga rake to be eight 
feet in length, how far would they project in front of the rake head, 
and what would be the length of the poles in front of,the rake head ; 
or, if you prefer, you may take the statement of the Kenaga patent 
for your proportions, that the rakes are about twelve feet long. 

Ans. The length of the teeth I understand to be their 

277 ~— projection in front of the rake head or axle. Assuming them 

to project eight feet in front of the rake head or axle, they 

would be on a scale of a nine-thirty-seconds of an inch to the foot, 

and the poles, measured from the hook to the axle, would be about 
seven feet and a third—rough estimate. 

X Int. 97. Taking the length of the Kenaga rake, the scale would 
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be two feet to the inch, would it not—measuring from wheel to 
wheel ? 

Ans. It would. 

X Int. 98. If you applied draft bars like the draft bars B of the 
Kenaga machine to the Hudson rake, Hudson’s poles would then be 
long enough for tongues or poles, would they not, to be used for 
backing purposes ? 

Ans. Draft bars could be set far enough behind the wheels of the 
Hudson rake to bring the horses’ breasts back of the ends of the 
lifting poles or bars of the Hudson rake, and this condition of such 
supposed use would thereby be produced. 

X Int. 99. Does not Hudson specifically provide for placing the 
front end of the pole in working position by a number of holes, “so 
that the arms can be adjusted, by means of a bolt passing through, 
at any desired height?” 

Ans. He provides for a vertical adjustment of the poles in respect 
to their purpose as devices by which the riders on the horses may 
handle them in their attempts to lift the front ends of the rake teeth 
from the ground. 

X Int. 100. As a matter of fact, does it not depend in the Hudson 
machine upon the points where the horses are hitched behind and 
the holes in which the adjusting pins are placed whether the Hud- 
son poles or arms are too short or too high to be used for backing 
poles ? . 

Ans. It does not. Ina machine constructed with a view 
to the purposes of the Hudson patent with respect to the poles 
or arms C C the lowest adjustment of said poles to bring them in the 
reach of the rider would leave them too high to serve properly as 
backing poles, and the greatest length that would be given them 
for the same purpose would leave them too short in front of the axle 
for proper backing devices. The hitching of the horses farther back- 
ward would not remedy these defects, since it is obvious that the 
poles shortened down to nothing in front of the uprights would not 
serve as media for backing at all, but solely for tipping the rake, 
and the higher the point at which power is applied on the stand- 
ards the greater would be the tendency to tip. It follows from this 
illustration that poles which are both short and high are correspond- 
ingly unfit to receive backing strain. In my judgment, they are 
totally unsuited for backing purposes if made suitable for the pur- 
pose assigned them in the patent. 

X Int. 101. If you placed the Hudson arms in the lowest adjust- 
ing holes of the Hudson patent would not the front ends of the poles 
be lower than the tops of the wheels? 

Ans. Yes; lower than the tops of the wheels shown in the patent 
and a little less than five feet from the surfaca of the ground. 

X Int. 102. If you reduced the diameter of the Hudson wheels to 
two feet, that would carry the arms down half the reduction of the 
wheels, would it not, at the point immediately above them ” 

Ans. It would. 
X. Int. 103. Hudson says: “ Extending across these three uprights 
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there is a bar placed, which not only gives greater strength 
279 to them but also prevents the hay from slipping back over 

the prongs.” For this last purpose stated this bar should 
not be over twelve or fifteen inches above the rake head or axle, 
should it? 

Ans. I should think it might be higher than that without failure 
of its purpose. Long hay does not require much confinement. 

X Int. 104. Ordinarily these bars are located about ten inches 
above the rake head, are they not? 

Ans. I don’t know exactly. 

X Int. 105. Then you do not know how high this bar ought to be 
to practically prevent hay from passing over behind, do you? 

Ans. I don’t know precisely how high it may allowably be, but I 
should think from fifteen to eighteen inches would serve. I should 
sav that a greater space would be permissible over the rake head 
than between the rake teeth, because the axle itself isabove the rake 
teeth and would serve as a stop quite effectively alone. By the scale 
of three-eighths of an inch to the foot the rake teeth are something 
less than a foot apart. | 

X Int. 106. Hudson shows the lower edge of this bar on a line 
with the tops of his wheels, does he not? 

Ans. He does. 

X Int. 107. Do you understand that the Hudson drawing is made 
any more specific in regard to proportions than the Kenaga is ? 

Ans. I don’t suppose it is. 

X Int. 108. Do you understand that the presence or absence of a 
hay-stacker has anything to do with the Kenaga improvement, or 
that the presence of a stacker is necessary to make the Kenaga im- 

provement useful ? 
280 Ans. I understand that the Kenaga improvement is upon 

a class of rakes which are principally used in connection with 
hay-stackers, and that the two machines, when both considered to- 
gether, are parts of the same apparatus, belonging to the modern art 
of hay-stacking. Nevertheless, the Kenaga invention strictly be- 
longs to the rake itself. The Kenaga improvement has a value by 
reason of its use with a stacker, but it also has a value independ- 
ently of the stacker, for the rake may obviously be employed alone, 
provided any farmer has such use for it. 

X Int. 109. In your deposition you have frequently spoken of 
machines belonging to different classes. Is it your opinion or idea 
that classification has anything to do with the devices; and, if so, 
what? 

Ans. It nay have much to do with them, particularly when classi- 
fication is based on differences of construction or in general char- 
acter. ‘Take the ordinary corn-harvester or straddle-row cultivator 
and this long rake for examples of two different classes of machines. 
While two poles placed a foot or two apart may have been used ia 
corn-harvesters or straddle-row cultivators merely to separate the 
horses to the distance between rows and to allow the plants to pass 
back between the horses, I think they afforded no suggestion of 
the possibility of using poles of any kind on opposite ends of a 
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twelve-foot horse-rake, spreading the horses still wider than that, 
and of the possibility of managing the horses in that case by a single 
driver. The wide distinction between these two classes of machines 
and between the methods of their management, which simultane- 
ously obtained and continued for so long a time, makes it clear to 
my mind that the practical application of poles to a horse-rake was 

not an obvious thing. It is further clear to my mind that 
281 what the poles accomplish in the horse-rake that they do not 

accomplish in the corn-harvester makes them practically dif- 
ferent devices in their new position. 

X Int. 110. Given the proposition that a borse-rake or any ve- 
hicle was to be backed by breast straps or breeching of a horse’s 
harness, what other devices than poles or shafts could be selected ? 
And given the further proposition that there was to be a space be- 
tween the horses, either free or occupied by machinery, what other 
devices than the old duplex poles or separated thills could be used 
for carrying out these given purposes ? 

Ans. Answering the first part of the question, the proposition 
would not be the same as to horse-rakes as to other vehicies. Every 
wagon-maker proposes to back a wagon, but only Kenaga proposed 
to back a horse-rake ; but assuming the proposition to back a horse- 
rake, something tnore than the old poles or thills was clearly neces- 
sary to do the work. If poles were used they were to be applied or 
arranged in a new way, by which something more than the mere 
backing of the rake could be accomplished—that is, by which they 
could be made to keep the horses off the rake teeth and in guiding 
them, so that a frvon & driver occupying a new position on these 
rakes would do all that separate riders had previously accomplished. 
The particular arrangement of the poles which Kenaga illustrated 
in his drawings was the upward and outward inclination of such 
poles. If thills were used the poles are to be retained as guiding 
devices to aid in directing the horses, for the reason that thills 
alone are unsuited for this purpose. The foregoing remarks answer 

also the second part of the question as applied to horse-rakes. 
282 X Int. 111. The record defendants’ patent exhibits show, 

do they not, that Kenaga did in fact select old duplex poles 
for accomplishing his backing purposes and suggested old duplex 
thills as the equivalent therefor? 

Ans. In the sense that all poles are the same in being long sticks 
or bars, defendants’ patent exhibits show the poles that Kenaga se- 
lected for his rake; but they do not show in a single instance such 
poles applied to anything in the same way, or wherein they accom- 
plish all of the same results, or wherein they are employed in the 
same combination. As to thills, defendants’ patents also do not 
show them in the same combination or relation with rake teeth in 
which Kenaga employs them, or with the adjunctive device of poles 
by which to aid in guiding the horses and in the use of which poles 
the thills become mere backing devices. As I have before stated, 
both in the prima facie and in this deposition, Kenaga’s proposed 
thills are the equivalents of the stiff poles C C only with respect to 
their backing function. The further functions of his poles, as he 
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shows and describes them, to wit, the guarding and the guiding of 
the horses, are supplied by the poles which are used with the thills 
and to which the horses’ heads are to be hitched. Kenaga, there- 
fore, does not use merely the old poles and thills of the prior art in 
other vehicles and machines. 

X Int. 112. You do not understand, do you, that Kenaga was the 
first to apply poles or thills to a horse-rake so as to require only a 
single driver ? 

Ans. To this class of rakes and for the horses at the ends of it, I 
do. 

X Int. 113. Single poles and thills are common in a large class 

of wire tooth and sulky hay-rakes, are they not? 
283 Ans. Yes; precisely in the same position and performing 
the same functions that they do in a wagon. 

X Int. 114. If a person not understanding the best way of man- 
aging a Kenaga rake should use cross-reins he would not thereby 
change the character of the Kenaga improvement, would he? 

Ans. No; inasmuch as it is what the improvement makes pos- 
sible rather than what may be actually done with it that determines 
its distinctive character. : 

X Int. 115. In the rake suggested in the Kenaga patent as the 
one improved by him you could gather the hay in the field, bring 
the hay to a stacker, and get the rake from under the load and go 
back to the field for a new load, could you not? 

Ans. Yes. | 

X Int. 116. Then is not what you have thought to be a new mode 
of operation in the Kenaga rake simply a different way of handling 
it to produce the old operations ? 

Ans. By the new mode of operation to which I have several 
times referred I have not meant a new mode of doing its work, but 
anew mode of managing the rake, including the management of 
the horses by a single driver in the direction in which the horses 
work in withdrawing the rake from beneath the load and in draw- 
ing it empty across the field. 


Counsel for defendants offers in evidence the patent to B. M. 
Townsend for a hay-loader, dated April 9th, 1850, No. 7277, and re- 
quests the same to be marked “ Defendants’ Exhibit Townsend Pat- 
ent,” and it is so marked. 


2S4 Redirect examination: 


R. D. Int. 117. In X Int. 38 you were asked, “ If a rake should be 
constructed with the Kenaga pole C directly over and in line with 
the outer rake teeth and the front irons ¢ were made longer so that 
their outer ends or hooks would be in the position shown in the 
Kenaga patent would a rake so constructed, in your opinion, contain 
the Kenaga improvements, the other parts of the rake being con- 
strucied as shown in said patent?” I will now ask you to state 
what you understand to be the distance in laterai direction from the 
hooks ¢ to the outside rake teeth of the patent, and state also how 
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far from the outer rake teeth and from the poles the horses would 
be hitched in the construction assumed by said X Int. 38. 

Ans. That X Int. was directed to the drawing of the Kenaga pat- 
ent, looking at which I judged the distance of the horses’ tracks 
from the rake teeth to be about two feet or perhaps a little less. I 


now understand the distance at which the horses’ tracks from the 
rake teeth to be from three feet to three feet and a half. 

R. D. Int. 118. In the construction stated in the X Int. 38, and 
assuming that the ends of the hooks ¢ are within two feet or less of 
the poles, and assuming the poles to be, as there stated, above and 
in line with the rake teeth, would the horses when hitched to the 
hooks be guarded by the poles from being struck by the rake teeth 
or be properly guided, as they are, by the poles of the Kenaga 
patent 

Objected to for the reason that there is nothing in the complain- 
ant’s patent about guarding the horses. 


285 Ans. I believe they would not be. I think such construe- 

tion would be wholly impracticable for that reason. I may 
be wrong in this, not having seen the experiment tried, but, while 
not positive, give that as my confident judgment. 


By consent of counsel the further taking of testimony is adjourned 
until Thursday, October 7th, 1886, at ten o’clock in the forenoon. 
| ALBERT H. ADAMS, 
Notary Public. 


Tnurspay, October 7th, 1886—ten o'clock in the forenoon. 


Met pursuant to adjournment. 

Present as before. 

R. D. Int. 119. If the poles were parallel to and above the rake 
teeth, as assumed in X Int. 38, and the hooks extended far enough 
outwardly to guide the horses andjprevent them being struck by the 
teeth, would you or would you not regard this construction as within 
the Kenaga patent? 

Aus. | would if also the construction referred to enabled the 
horses to back the rake. In that case every function of the poles C 
C of the Kenaga patent would be obtained in the supposed construc- 
tion, and I would not regard the change in form a departure from 
the Kenaga invention. : 

The opinion expressed in the last part of my answer to X Int. 38, 
to the etlect that the construction stated in that question would not 
contain the Kenaga invention, was distinctly based on the belief, also 

there expressed, “ that the devices exactly as mentioned in the 
286 question” would not “serve all the purposes of the Kenaga 

poles C C or be a practical device for this class of rakes.” To 
make myself perfectly clear 1 add that parallel poles directly over 
the outer raketeeth and having lateral arms at their front ends ex- 
tending no farther outward than to the position of the hooks on the 
inclined poles of the Kenaga patent, and supposing said hooks on 
the inclined poles extend out no farther than will keep the horses 
20—3495 
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off the rake by the actual presence of such inclined poles, then the 
parallel poles with correspondingly longer arms will not keep the 
horses off the rake, and the device will therefore not be practical. 
but the supposition of the present question is that the lateral arms 
on the parallel poles are long enough to keep the horses off the rake 
when hitched to said arms by breast straps. This is a very differ. 
ent question, and | unhesitatingly answer that such a construction 
assumed by the very terms of the question to be a practical device 
and to perform all the functions of the Kenaga poles would fall 
within the claim of the Kenaga patent. In this case the breast 
strap guides the horse from both directions and without aid from 
the direct contact of the pole with the horse, while in the use of in- 
clined poles, as shown in the Kenaga patent, the horses would be 
guided by the breast straps only in one direction. This difference I 
would not consider a material one, because the poles in both cases 
ure the agencies for guiding the horses. 

In X interrogatory 41, where the horses were supposed to be held 
by the breast strap at a distance of four feet from the rake teeth by 
poles of the parallel and laterally armed construction, I was not 
asked if that construction would fall within the Kenaga patent, but 

if | had been so asked I should have replied affirmatively, 
29S7 because | believe that four feet is a sufficient distance of the 

horses from the rake to keep them clear of it by that form of 
pole. : 

In keeping with my answer to X Int. 42 I further explain that 
inclined poles will be better than the parallel and armed form to 
keep the horses off the rake when it is desired to limit the distance 
of the horses from the rake to the minimum, because the inclined 
pole, being actually present in the way of the horse, will manifestly 
serve better than the mere connection of the horse by the breast 
strap. 


Counsel for defendants, as iliustrating the runner-rake with which 
the Kenaga rake has been heretofore compared, offers in evidence 
patent No. G667), to J. P. Hunter, for a horse-rake, dated July 16, 
ISG7, and requests the same to be marked “ Defendants’ Exhibit 
Hunter Patent,” and it is so marked. 

Counsel for complainant objects to the introduction of the Hunter 
patent in evidence, as the same bas never been set out in the an- 
swer, hor Is it pretended to have any bearing upon the testimony 
given by this witness in redirect or otherwise. 

MELVILLE E. DAYTON. 

Subscribed and sworn to before me this 7th day of October, A. D. 
1886. 

[SEAL. | ALBERT H. ADAMS, 
Notary Public. 
288 SraTe or ILLINo!s, | _. 
County of Cook, . 
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Cook, in the State aforesaid, do hereby certify that the foregoing dep- 
ositions of Jesse Hudson, John E. Kirk, and Melville E. Dayton 
were taken by and before me at the times and place therein specified, 
pursuant to agreement between the parties; that the parties to the 
said cause were present at the taking of the same—complainant by 
its counsel, Messrs. Peirce & Fisher, and defendants by their coun- 
sel, L. L. Bond, Esq., as therein appears; that before deposing the 
said Jesse Hudson, John E. Kirk,and Melville E. Dayton were each 
by me duly sworn to tel! the truth, the whole trath, and nothing but 
the truth in the cause now pending in the circuit court of the 
United States for the northern district of Illinois wherein The Acme 
Hay Harvester Company is the complainant and Stephen Martin 
et al. are the defendants ; that the depositions of the said Jesse Hud- 
son, John E. Kirk, and Melvelle E. Dayton were reduced to writing 
‘by me from their respective statements and the same duly sub- 
scribed to by them, as therein appears. 

And I do further certify that lam neither attorney nor of counsel 
for any of the parties in said depositions or caption named and am 
in nowise interested in the result of said cause. 

li testtmony whereof I have hereunto set my hand and affixed 
miy notarial seal this seventh day of October, A. D. 1886. 

[ SEAL. | ALBERT H. ADAMS, 
Notary Public. 
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Martin H. Kenaaa, of Momence, Illinois. 
Tlorse Hay-Rake. 


Specification forming part of Letters Patent No. 259,550, dated June 
13, 1882; application filed March 2, 1882. (No model.) 


To all whom it may concern : 

Be it known that I, Martin H. Kenaga, of Momence, in the county 
of Kankakee and State of Illinois, have invented certain new and 
useful improvements in horse hay-rakes for stackers ; and I do hereby 
declare that the following. is a full, clear, and exact description 
thereof, reference being had to the accompanying drawing, and to 
the letters of reference marked thereon, which form a part of this 
specification. 

This invention relates to horse hay rakes or “ sweeps ” of the class 
employed in connection with stackers, and particularly to those 
rakes of this class which are drawn by horses hitched one at each 
end. Heretofore such rakes or sweeps (which are about twelve feet 
long) have been drawn out from beneath the load when delivered to 
the stacker by wheeling the horses about and drawing the rake 
backward. Thus managed, each horse requires a separate rider, 
who must be a boy not so large as to overburden the animal and yet 
old enough to manage the horse intelligently. The difficulty in 
obtaining boys of the proper age for this purpose during the haying 
season is found to be a practically fatal objection to this form of rake. 
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By my invention I seek to do away with the use of riders and to 
enable a single man or boy to manage both horses so attached, such 
person being mounted on the rake or walking behind it. 

To this end my invention consists in providing means at each 
end of the rake whereby the horses there attached may back the 
rake out from under its load, instead of turning around and drawing 
it out. 

In the drawing a rake of the class referred to is shown in top or 
plan view and provided with my improvements. 


(Here follows diagram marked p. 289.) 


A is the cross-head of the rake, having supporting-wheels at its 
opposite ends and duly trussed vertically to give requisite strength. 

3 Bare projecting arms in the usual or any desired form, to the 
outer ends of which the horses are attached. 

CC are stiff poles secured permanently or removably to the ends 
of the rake-head, and, as here arranged, directed forward, upward, 
and outward therefrom, so that the free front end of each is in posi- 
tion to allow the adjacent horse to be hitched thereto by a_breast- 
strap. 

D is a seat for the driver, supported from the rake-head and 
located at the rear of its axis. ‘The horses being hitched to the pro- 
jecting arms B Bb for draft and hitched forward to the poles C C for 
backing, the driver, from his position on the seat D or at a central 
point at the rear of the rake, may direct or back the horses with 
ease. By having the reins split back to a point in convenient reach 
he will be able to back one horse or otherwise manage him inde- 
pendently of the other. Aniron hook,e,extended outward from the 
end of the pole C will give a hitching-point more directly in front of 
the horse. 

If preferred, a pair of thills may be connected with each of the 
arms BB, in which the horse is hitched in the usual way, which 
construction would be the equivalent of that shown in the drawing. 
When thills are used, however, it will be advisable to employ the 
poles B, by which to hitch the horses’ heads as an aid in guiding 
them, in which case said poles may be relatively light. 

The aggregate weight of the rake-teeth E in this form of sweep is 
very considerable, and the driver’s seat, it is found, may be located 
some distance at the rear of the axial support of the rake and be 
sustained therefrom, as shown, without the aid of any third wheel 
or other bearing on the ground. When the rake is loaded the weight 
of the driver so seated is a positive and appreciable advantage, since 
the load bears heavily on the frontend of the rake-teeth, which slide 
on the ground. Carrying the driver in the position indicated on the 
machine described therefore positively lightens the draft on the 
team. 

I claim as my invention— 

In a horse-rake having the horses independently attached at the 
euds of the rake, the projecting draft-bars B B,in combination with 
the projecting poles C C, for hitching the horses forward, whereby 
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— = back the rake from beneath its load, substantially as de- 
scribed. 
In testimony that I claim the foregoing as my invention I affix 
my signature in presence of two witnesses. 
MARTIN H. KENAGA. 
W itnesses : 
M. E. DAYTON. 
W. C. ADAMS. 


291 CompLarnant’s Exnuipit “A.” H. M. Munday, N. P. 


Whereas I, Martin H. Kenaga, of Momence, in the State of IIli- 
nois, did invent certain new and useful improvements iv hay-rakes, 
for which were granted to me letters patent of the United States No. 
259,550, dated June 13th, 1882; and whereas William F. Kenaga, 
of Kankakee, in the county of Kankakee,in the State of Illinois, 
desires to acquire the sole and entire right, title, and interest in and 
to said invention and letters patent: Now, therefore, to all whom it 
may concern, be it known that for and in consideration of the sum 
of one dollar ($1.00) and of other valuable consideration to me in 
hand paid by the said William F. Kenaga, the receipt of which is 
hereby acknowledged, I, the said Martin H. Kenaga, have sold, as- 
signed, and set over, and by these presents do sell, assign, and set 
over, unto the said William F. Kenaga, his heirs and legal repre- 
sentatives, all my right, title, and interest in and to the said inven- 
tion and in and to the said letters patent. 

In witness whereof I have hereunto set my hand and affixed my 
seal, at Kankakee city, this 18th day of December, 1884. 

MARTIN H. KENAGA. [seat] 


Endorsed: Filed Nov. 18, 1887. Wm. H. Bradley, clerk. 


292. CompLarnant’s Exurpir “ B.” H. M. Munday, N. P. 


Know all men by these presents that whereas Martin H. Kenaga, 
of Momence, in the State of Illinois, did invent certain new and 
useful improvements in hay-rakes, for which were granted to him 
letters patent of the United States No. 259,550, dated June 13th, 
1882: and whereas, on the 18th day of December, 1884, the said 
Martin H. Kenaga did, by assignment of that date, sell, assign, trans- 
fer, and convey unto William F. Kenaga, of Kankakee city, Illinois, 
all the right, title, and interest in and to said Invention and in and 
to said letters patent ; 

And whereas said William F. Kenaga has assigned his entire in- 
terest in and to said letters patent to Acme Hay Harvester Company 
of Peoria, Ill. : 

Now, therefore, in consideration of one dollar and other good and 
valuable considerations to us in hand paid, the receipt whereof is 
hereby acknowledged, the said Martin H. Kenaga and William F. 
Kenaga, of Kankakee, do hereby sell, assign, convey, and set over 
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all rights in action acerued by reason of infringement of said letters 
patent which we may have against any persons whomsoever and 
all damages occasioned by reason of infringements of letters 
293 ~~ patent No. 259,550 to the said Acme Hay Harvester Company, 
hereby authorizing and empowering the said Acme Hay 
Harvester Company to bring sult in their own name for all dam- 
ages or profits arising from such infringement. 
In witness whereof we have hereunto set our hands and affixed 
our names this the twenty-eight- (28th) day of January, A. D. 1855. 
WILLIAM F. KENAGA. [seat 
MARTIN TH. KENAGA. Hey 
Witness: 
IH. VAIL. 
JOHN B. LOCKEY. 


Endorsed: Filed Noy. 18, 1887. Wm. H. Bradley, clerk. 


294. CompLariNant’s Exurprr “OC.” EL. M. Munday, N. P. 


Know all men by these presents that whereas Martin H. Kenaga, 
of Momence, in the State of Illinois, did invent certain new and use- 
ful improvements in hay-rakes, for which were granted to him let- 
ters patent of the United States No, 259,550, dated June 13th, 1882 ; 
and whereas, on the 18th day of December, 1854, the said Martin H. 
Kenaga did, by assignment of that date, seil, assign, transfer, and 
convey unto William FI. iKenaga, of Kankakee city, Illinois, all the 
right, title, and interest in and to said invention and in and to said 
letters patent: 

Now, therefore, to all whom it may coneern, be it known that IJ, 
William I. Kenaga, of Kankakee city, Illinois, for and in consider- 
ation of the sum of twenty-five (2,500) hundred dollars and other 
valuable considerations to me in hand paid by Acme Hay Har- 
vester Company of Peoria, Illinois, receipt whereof is hereby ac- 
knowledged, I, the said William IF. Nenaga, have sold, assigned, and 
set over, and by these presents do sell, assign, and set over, unto 
suid Acme Hay Harvester Company (a corporation existing under 

and by virtue of the laws of the State of Illinois), their sue- 
295 cessors or assigns, all the right, title, and interest in and to 

said invention and in and tosaid letters patent, hereby grant- 
ing unto said Acme Hay Harvester Company all the right, title, and 
interest whieh IT may have acquired in said invention and_ letters 
patent under and by virtue of the aforementioned assigninent from 
the said Martin H. Kenaga. 

In witness whereof IT have hereunto set my hand and affixed my 
seal, at Kankakee city, State of [llinois, this the twenty-eighth (28th) 
day of January, A. D. 1885. 

WILLIAM FF. KENAGA. [seat] 

Witness : 

Kk. H. VAIL, of Kankakee, Il. 
JOHN B. LOCKLEY, of Kankakee, [71. 


Endorsed: Filed Noy. 18, 1887. Wm. H. Bradley, clerk. 
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296 CoMPLAINANT’s Exurpir Hupson ORIGINAL DRAWING. 
A. H. A., N. P. 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this oftice of the drawing in the matter of the letters patent granted 
Jesse Hudson September 14, 1869, No. 94859, for improvement in 
hay-rake. 

In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
[seav.] this 11th day of August, in the year of our Lord one thou- 

; sand eight hundred and eighty-six, and of the Independence 

of the United States the one hundred and eleventh. 


M. V. MONTGOMERY, 
Commissioner. 


(Endorsed :) Filed Nov. 18, 1887. Wm. H. Bradley, clerk. 


(Here follows diagram marked p. 297.) 


298 Circuit Court of the United States, Northern District of 
Illinois. 


THe Acme Hay HARVESTER COMPANY 
Us. In Equity. 
STEPHEN MARTIN et als. 


At Chicago, Illinois, on this the nineteenth day of May, A. D. 1886, 
before Albert H. Adams, notary public. 

Present: Peirce & Fisher, for complainant; L. L. Bond, Esq., for 
defendants. 

At two o'clock in the afternoon, pursuant to agreement, the par- 
ties to the said cause, by their counsel, as above, met at the office of 
Messrs. West & Bond, rooms 50 to 54, No. 204 Dearborn street, Chi- 
cago, Illinois, where the following proceedings were had: 

Counsel for defendants offers in evidence a certified copy of letters 
patent of the United States No. —, dated February 27, 1527, granted 
to Moses Pennock and Samuel Pennock for improvement in hay and 
grain horse-rake,and the same is marked “ Defendants’ Exhibit Pen- 

nock Patent.” 
299 Also copies of the specifications and drawings of the follow- 
ing letters patent of the United States: 

Letlers patent No. 5587, dated May 16, 1848, to W. W. Baldwin 
and A.8. Lyman for improvement in horse-rakes, and the same is 
marked “ Defendants’ Exhibit Baldwin and Lyman Patent.” 

Letters patent No. 1440¥, dated March 11, 1856,to B. T. Roney 
for improvement in grain and grass harvesters, and the same 1 
marked “ Defendants’ Exhibit Roney Patent.” 
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Letters patent No. 27352, dated March 6, 1860, to B. T. Currier 
for improvement in machines for cutting up cotton plants, and the 
same is marked “ Defendants’ Exhibit Currier Patent.” 

Letters patent No. 47211, dated April 11, 1865, to Lewis W. Mason 
for improvement in carriages, and the same is marked “ Defendants’ 
Exhibit Mason Patent.” 

Letters patent No. 55672, dated June 19, 1866, to Jacob King for 
improvement in horse-rakes, and the same is marked “ Defendants’ 
Exhibit King Patent.’ 

Letters patent No. 79284, dated June 23, 1868, to Frank Wicks for 
improvement in horse- rakes, and the same is marked “ Defendants’ 
Exhibit Wicks Patent.” 

Letters patent No. 89160, dated April 20, 1869, to G. W. Middle- 
colf, assignor, ete., for improvement in horse-rakes, and the same is 
marked “ Defendants’ Exhibit Middlecoff Patent.” 

Letters patent No. 94589, dated September 14, 1869, to Jesse Hud- 
son for improvement in horse-rakes, and the same is marked “ De- 
fendants’ Exhibit Hudson Patent.” 

Letters patent No. 103,362, dated May 24, 1870, to Samuel 
900 ~=Patton, assignof, ete., for improvement in combined corn har- 
vester and husker, and the same is marked “ Defendants’ Ex- 

hibit Patton Patent.” 

Letters patent No. 120,688, dated November 7, 1871, to John H. 
Whitney, assignor, etc., for improvement in corn-harvesters, and the 
same is marked “ Defendants’ Exhibit Whitney Patent.” 

Letters patent No. 134,251, dated December 24, 1872, to James 
Carrothers and Williamson Carrothers for improvement in corn-har- 
vesters, and the same is marked “ Defendants’ Exhibit Carrothers 
Patent.” | 

Letters patent No. 140,671, dated July 8, 1873, to Jacob H. Bean 
for improvement in horse hay-rakes, and the same is marked “ De- 
fendants’ Exhibit Bean Patent.” 

Letters patent No. 152,174, dated June 16, 1874, to John Rumrill 
for improvement in horse hay-rakes, and the same is marked “ De- 
fendants’ ExhibitjRumrill Patent.” 

Letters patent Nu. 66186, dated June 25, 1867, to John F. Swin- 
nerton for improvement in horse-rakes, and the same is marked 
“ Defendants’ Exhibit Swinnerton Patent.” 

Letters patent reissue No. 1511, dated July 14,1865, to F. F. Fow- 
ler for improvement in machines for gathering hay, and the same 
is marked “ Defendants’ Exhibit Fowler Patent.” 

Letters patent No. 75450, dated March 10, 1568, to W. T. Nichols 
for improvement in hay rakes and loaders, and the same is marked 
* Defendants’ Exhibit Nichols Patent.” ° 

Letters patent No. 288,514, dated November 15, 1888, to 
301 Joseph Dain, Jr., for improvement in horse hay-rakes, and 
the same is marked “ Defendants’ Exhibit J. Dain Patent.” 

Counsel for the complainant objects to the introduction of all the 
foregoing exhibits except the following, to wit, Exhibit King Pat- 
et, ‘Exhibit Hudson Patent, and Exhibit Rumrill Patent, because 
the same have not been set out in the answer, and the counsel had 
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no notice thereof, or that the same would be relied upon until now 
produced. 


Witt1am S. Bares, a witness produced on the part of the de- 
fendants, being first duly sworn, deposes and says, In answer to in- 
terrogatories to him propounded by L. L. Bonp, Esq., as follows: 


Int. 1. State your name, age, residence, and occupation. 

A. William S. Bates; age, 34 years; residence, Chicago, [llinois ; 
occupation, civil and mechanical engineer. 

Int. 2. What opportunities have you had for becoming familiar 
with patents, patented improvements, and machinery generally, and 
what opportunity have you had for becoming familiar with horse- 
rakes and other machinery for harvesting hay? And state whether 
or not you have been heretofore called to testify as an expert in pat- 
ent causes. 

A. My profession brings me in daily contact with mechanical de- 
vices and machinery of various kinds. For several years I was en- 
gaged as a solicitor of patents and became familiar with patents and 
patented improvements in general. During the last eight or nine 
years I have been frequently called upon to testify as an expert 

in patent cases. I have had occasion at different times to 
302. examine the United States patents for horse-rakes and other 

hay-harvesting machinery, and have testified in two or three 
patent cases involving such machines. I have also constructed 
horse-rakes in the shops and have operated them in the field. 

Int. 3. Have you examined the specification and drawing of the 
Complainant’s Kenaga Patent No. 259,550, dated June 13, 1882, and 
do you understand the same? 

A. I have examined it and believe I understand the same. 

Int. 4. What alleged invention or improvement do you find set 
forth and described and claimed in the complainant’s Kenaga 
patent? 

A. The invention is stated in the patent to relate to horse hay- 
rakes of the class in which the horses are hitched, one at each side 
of the machine, to projecting draft bars. To overcome certain ob- 
jections which he sets forth the patentee adds to the rakes of the 
class named a couple of stiff poles, one at each side of the machine, 
which poles project outward toward the heads of the horses so that 
the horses may be attached to them to back the machine when de- 
sired. It is the combination of these stiff poles with the draft bars 
which I understand to be the improvement specified in the claim of 
the patent. The patentee states in his specification that instead of 
the poles thills may be used, the thills being the equivalent of the 
poles. As I understand the specification, there is nothing peculiar 
about these thills or poles except their application to this particular 
machine. ‘They are the ordinary devices to which the horses are 
hitched forward for backing the wagon or other machine to which 

they are hitched and for guiding the animals. 
303 Int. 5. Have you examined the several patent specifications 
and drawings exhibited in this cause by the defendants, to 
wit, Pennock patent, Lyman and Baldwin patent, Roney patent, 
21—345 
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Currier patent, Mason patent, King patent, Wicks patent, Middlecoff 
patent, Hudson pateut, Patton patent, Whitney patent, Carrothers 
patent, Bean patent, Rumrill patent, Swinnerton patent, Nichols 
patent, and Fowler patent, and do you understand the construction 
and operation of the several devices shown and described in said 
patents ? : 

A. I have examined said patents and believe I understand the de- 
vices shown and described in them. 

Int. 6. State what devices you find shown and described in the 
several patents mentioned in the preceding question having partic- 
ular reference to such parts or combinations of parts as may havea 
bearing upon the alleged improvement described and claimed in 
the complainant’s Kenaga patent. 

A. The Pennock patent of 1827 shows and describes a horse-rake 
of substantially the form set forth in the complainant’s patent. If 
a pair of ordinary thiils were attached at each side of the Pennock 
patent that patent would have exactly the complainant's structure. 
The Pennock patent shows two poles projecting forward, one at each 
side of the rake, which, if made a little longer, could be used to hitch 
the horses to, so that the machine could be backed when desired 
just as the complainant’s machine is. Any ordinary mechanic could 
attach the thills to this machine or lengthen out the poles without 
the exercise of invention. 

The Lyman and Baldwin patent of 1848 shows and describes a rake 
like that of the complainant’s patent, except that the horses are be- 

hind the teeth instead of at the side of them. In this patent 
304 there is a pole which extends forward and has the horses 

hitehed to it, so that they can back the machine in the usual 
way. ‘This Lyman and Baldwin machine could be used to gather 
hay and deliver it to the stacker, and when delivered the rake could 
be backed out from the load exactly as stated in the complainant’s 
patent. 

The Roney patent represents a mowing-machine to which the 
horses are hitched one at each side. The sidés of the machine ex- 
tending forward are in effect tongues, to which the horses can be 
hitched forward, so as to back the machine when desired. This 
Roney machine has projecting arms or draft bars, and it has the 
projecting poles composed of the sides of the machine, and therefore 
it has the complainant’s combination. All that is necessary in the 
Roney machine is to change the points or teeth of the finger bar 
into rake teeth, and we will havea rake of the same class as com- 
plainant’s, containing complainant’s combination and operating in 
the same manner. ' 

The Currier patent shows and describes a corn-harvester in which 
the horses are hitched, one at each side, to projecting draft bars, and 
in which there are two stiff poles, one on each side of the machine, 
which poles project forward, upward, and outward, so that the free 
front end of each is in position to allow the adjacent horse to be 
hitched thereto. This is exactly the complainant’s combination 
applied to a corn-harvester instead of to a hay harvester or rake. 
Any mechanic could without invention have taken this combination 
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from the Currier patent and applied it to one of the existing rakes 
at the date of the Kenaga invention. 

The Mason patent of 1865 shows and describes two sets of thills 

so arranged that two horses may be hitched in them side by 
305 = side. These thills might be applied to the Pennock or some 

other of the well-known rakes which“existed at the time of 
the Kenaga invention, and this could be done by any mechanic 
without invention, and when done it would constitute the machine 
of the complainant’s patent in the modified form suggested in the 
specification. 

The King patent of 1866 shows and describes a horse-rake in 
which the horses are hitched one at each side of the machine. If 
the thills of the Mason patent or the poles of the Currier patent were 
applied to this machine, as they could be by any. mechanic without 
invention, we would have the complainant’s patent machine. 

The Wicks patent snows and describes a horse-rake having a pole 
to which the horses are hitched. This machine can be used to 
gather a rake fuil of hay to deliver to the stacker, and the machine 
can then be backed out from under its load, just as the complain- 
ant’s machine is. 

The Middlecoff patent of 1869 shows and describes a horse-rake 
for gathering hay and delivering it to the stack. The horses are 
hitched one at each side of this machine, and it is only necessary to 
apply to it the thills of the Mason patent or the poles or draft ar- 
rangement of the Currier patent to convert it Into the machine 
described and claimed in the complainant’s patent. Any mechanic 
could make this application without invention, and it is the first 
thing he would think of if he wanted to back his rake out from under 
its load or to arrange it so that the horses could be managed by a 
single man or boy. 


By agreement the further taking of testimony is adjourned until 
Thursday, May 20, 1886, at ten o’clock in the forenoon. 
ALBERT H. ADAMS, 
Notary Public. 


306 Tuurspay, May 20, 1886—ten o'clock in the forenoon. 


Met pursuant to adjournment. 
Present as before. 


Witness resumes answer to Int. 6, and continues as follows: 

The Hudson patent of 1869 shows and describes a horse-rake of 
the same class as the complainant’s. In this patent the draft bars, 
to which the horses are hitched, are formed by extensions of the 
axle outside of the wheels. At each side of the rake there is also a 
pole which extends forward near the horses’ heads. Tie horses 
could be hitehed to the forward ends of these poles and then could 
back the machine, and one man could manage both horses. With 
the horses hitched to the front ends of these poles the Hudson ma- 
chine would contain the combination of the complainant’s patent. 
Any ordinary farmer’s boy would hitch the horses in this way with- 
out invention, and I have no doubt it has frequently been done. 
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The Patton patent of 1870 shows and describes a corn-harvester 
having a pair of thills at each side of the machine. If the operative 
parts of the machine were rake teeth for harvesting hay, instead of 
a mechanism for harvesting corn, this Patton machine would be 
exactly the complainant’s patent machine in the modified form sug- 
gested by this specification. Any mechanic could make this change 
in the Patton machine without invention, and any mechanic could 
take Patton’s thills and apply them to the Hudson or the Pennock 
or some of the other old rakes and thus produce the machine of 
complainant’s patent without Invention. 

The Whitney patent of 1871 shows and describes a corn-harvester 
in which the horses are hitched. one at each side of the machine, 

to suitable draft bars. At each side of the machine there is 
307 =a pole extending forward and outward, to which the front end 

of the horse is hitched. This enables the horses to back 
the machine and enables one man to manage both horses. Any 
mechanic could substitute haying mechanism for the corn-harvesting 
mechanism and thus produce the machine of complainaut’s patent 
without invention. 7 

The Carrothers patent of 1872 shows and describes a corn-har- 
vester having a pair of thills at each side of the machine and a 
series of teeth in the space between them. These teeth could be ar- 
ranged to gather hay and deliver it to the stacker, and the machine 
would then be exactly the machine of complainant’s patent. 

The Bean patent of 1873 shows and describes a horse-rake of the 
class set forth in cowmplainant’s patent. Any mechanie could, with- 
out invention, apply to this Bean machine the separate poles of the 
Currier or the Whitney patents or the separate thills of the Mason, 
the Patton, or the Carrothers patents, thus producing exactly the 
machine of the complainant’s patent. He could do this without in- 
vention, because neither the poles or thills nor the rake have to be 
changed at all to adapt them to each other, and because the fune-' 
tions and operation of these parts is exactly the same in their new 
position that they were before. 

The Rumrill patent of 1874 shows and describes a similar machine 
to that of the Bean patent, and the same remarks apply to it as to 
the Bean. : 

The Swinnerton patent of 1867, the Nichols patent of 1868, and 
the Fowler reissue patent of 1863 all show horse-rakes provided with 
a single pole each, which enables the team to back the machine as 
desired, and which enables one person to guide the horses. If it 

were desired to hiteh the horses at opposite sides of the ma- 
308 chine instead of having them both together at the middle it 

could easily be done by applying the Currier or other sepa- 
rate poles in the manner that they are used in the Currier machine, 
and it would require no invention to do this. 

Int. 7. Have you examined and do you understand the construe- 
tion and operation of the model “ Complainant’s Exhibit Defendants’ 
Rake ”? | 

A. I have examined and believe I understand it. 

Int. 8. Please compare the rake shown in said model with the ma- 
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chine shown and described in complainant’s Kenaga patent and 
state wherein, if at all, the defendants’ rake differs in construction 
or operation from the patented one, and state whether or not, in 
your opinion, the rake shown in said model embodies, in substance 
or in form, the improvement claimed in and by complainant’s said 
patent, and give your reasons for any opinion you may express. 
A. The defendants’ rake is one of the well-known kind referred to 
in complainant’s specification as having been in use before for the pur- 
ose of gathering hay and delivering it to the stacker. To this well- 
monte rake the defendant has added a device for hitching the front 
end of the horseto. This device consists of a pole loosely hinged by a 
snipe-bill joint to the upper beam of the rake and connected by a brace 
bar with the draft bar of the machine. This arrangement permits 
the machine to be backed without raising the teeth off of the ground 
and permits the teeth to be raised off of the ground without chuck- 


‘ing the horse under the chin. This construction differs from the 


complainant’s in the following particulars : 
In the complainant’s patent the machine has at each side 
a stiff pole to hiteh the horses to in front. These poles 
30 are rigidly secured to the rake head. The result of this 
construction is that when the team is backed the teeth 
of the rake are raised off the ground, and the tendency is to 
curry the load back with the rake instead of backing the rake from 
under it,and when it is desired to raise the rake teeth off the ground 
in going from the stack to the field the poles will be raised up under 
the horses’ chins, and their weight will oppose the raising of the 
teeth, and in any case it will be impossible to raise the teeth more 
than a very little off the ground. As a consequence, it would be 
impossible to do the same amount of work In a day with the rake 
of complainant’s patent that could be done with the old-style rakes, 
on which it is supposed to be an improvement. With the old-style 
rakes when the load is brought to the stacker the horses can be 
swung around, drawing the rake away from the load and taking it 
back to the field on a trot, whilst with the complainant’s patent rake 
the rake must first be backed away from the load. .The load must 
sometimes be held while the rake is backing away from it. The rake 
must then be turned around, and, owing to the impossibility of rais- 
ing the teeth any distance from the ground, must proceed slowly 
back to the field. 

The defendants’ rake, owing to the differences in construction be- 
tween it and the complainant’s, can be worked more rapidly. 

There being no lifting tendency on the teeth when backing, they 
will draw out from under the load with certainty, and there will be 
a gain in speed on this account. As there is no stiff tongue to be 
raised up when the teeth are lifted from the ground, the teeth can be 
raised well up, so that the rake can be turned more rapidly and can 

be taken back to the field on a trot, and there will be a gain in 
310 speed over the complainant's in this respect. As rapidity of 
work is an important elemeut in hay-harvesiing, the machine 
of the complainant’s patent must be considered a step backward in 
the art. The defendants’ machine, on the contrary, being equally 
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rapid with the older machines end more convenient to use, is a step 
forward. 

If the complainant’s patent be construed to cover any combina- 
tion of two poles and two draft bars in a horse-rake, then, of course, 
it would cover defendants’ construction, but if it be limited to stiff 
poles or to the particular poles which it shows and describes, then it 
clearly does not include the defendants’ machine. 


Cross-examination by J. H. Prerce: 


C. Int. 9. When and where and what kind of horse hay-rakes have 
you constructed ” 

A. They were wire-tooth rakes, I have made them in different 
places; the first about six years ago. 

C. Int.10. What do you mean by a wire-tooth rake? 

A. I mean a sulky-rake, having curved teeth made of steel wire. 
They are used for gathering hay into windrows. 

(. Int. 11. In what general direction do the teeth of such rake 
stand when mounted in position for raking—that is, are they ver- 
tical or horizontal ? : 

A. Hardly either. They are curved approximately to a semi- 
circle, with the concavity forwards, the points to the ground, and 
the butts above the points. ‘The butts are secured to an axle-tree 
or a rake head. : 

(. Int. 12. Are these wire-tooth rakes you have mentioned the 
only kind of hay-rake you have ever made? 

A. Yes, sir’. 

C. Int. 15. How many of them have you ever made? 
oll A. From the raw material, | have made only three or four ; 
but I have set up others for experimental purposes. 

(. Int. 14. About how many others have you so set up? 

A. I don’t know; not over half a dozen. 

C. Int. 15. What provision, if any, was made in these rakes for 
hitching the horse thereto ? 

A. They were hitched between thills or shafts in the ordinary 
manner. : 

C. Int. 16. When the horses were hitched in position what rela- 
tion did they bear to the rake teeth ” 

A. They were in front of them. 

C. Int. 17. Please state what kinds of hay-rake you have ever 
operated in the field. 

A. The saine kind—wire tooth—which I bave above referred to, 

C. Int. 18. Did you ever use such rake as you have mentioned in 
loading lay onto a ricker or stacker? 

A. I never did. 

C. Int. 19. Could such rakes be so used ? 

A. Yes, sir; they could. 

C. Int. 20. Please explain how. 

A. By filling them with hay in the usual manner, and then ear- 
rying such hay up onto the platform of the stacker, backing the 

rake off, and leaving it there. 
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C. Int. 21. The horses being in advance of the rake as it was 
drawn to the ricker platform, how would you manage the horses 
when they reached the ricker and yet secure the delivery of the load 
onto the ricker platform ? 

A. The horses could travel right over the platform, where 
312 the platform was made of slats, like that of the Hill patent. 
If the platform were made of teeth he would have to switch 

the horses off sideways on the platform. 

©. Int. 22. Having regard to the manner in which the shafts or 
thills are connected to the body of the rake on the wire-tooth -rakes 
you have mentioned, explain how the horses could be switched off, 
as you have mentioned, when the ricker platform is reached, and 
the load be vet advanced onto that platform to be elevated. 

‘A. The horses could advance over the teeth of the platform to the 
head of the same, and then be turned sideways, taking the rake over 
the teeth and off of the platform at oneside. I don’t say this would 
be a very good plan, but it could be done. The best way would be 
to use a Hill platform and drive right over it. 


By agreement of counsel, the further cross-examination of the 
witness is pdstponed to enable Joseph Dain, Jr., to testify before 
leaving. 


Pursuant to agreement between counsel, the further cross-exami- 
nation of the witness, WILLIAM 8S. Bares, resumed: 


C. Int. 23. Examine the “Complainant’s Kirk Exhibit E,” and 
state whether, in your opinion, the wire-tooth rake above referred 
to could practically be driven onto and off from the ricker shown in 
said exhibit in the manner you have already detailed. 

A. If the elevating or pitcher teeth in Kirk Exhibit E were lon 
enough the wire-tooth rake could be driven so as to bring its va 
onto those teeth and then backed off again; but it might also be 
driven up onto the elevator teeth and switched off sideways, and be 
operated in that way. I would net advise using it in that way, 

however, as there would be danger of breaking or injuring 
313 the elevator teeth of the stacker by the wheel of the rake run- 
ning over them or catching between them. 

C. Int. 24. Would there be any danger of breaking the ricker 
teeth by the horses stepping on them as they advanced ? 

A. There might be, but the horse would soon learn to step between 
them, and a great many horses would know enough to do so from 
the start. 

C. Int. 25. Asa matter of every-day farmer’s practice, do you wish 
to be understood, then, as stating that this mode of loading a ricker 
by the use of a wire-tooth rake, with the horses hitched in advance 
thereof, would be deliberately adopted by him as suitable to the 
purpose ? 

A. I hardly think it would. He would be more likely to get a 
very wide rake and use two horses with it, hitching them at the 
sides so as to keep them off the stacker teeth. The manner | have 
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described would be possible, however, but it would be too slow a 
method. 

C. Int. 26. Suppose the stacker to be half filled, does it occur to 
you that the horses could advance over the load thereon, so as to 
bring the rake load in position for deposit ? 

A. No; they could not. For that reason it would be necessary to 
elevate small portions at a time. 

C. Int. 27. Assuming the rake load to be deposited on the ricker 
as if in a windrow, do you think the horses could be backed off over 
such Joad, as a matter of common practice, without dragging it 
from the rake? 

A. It would be difficult in a stacker like that shown in Kirk Ex- 
hibit I, but there are stackers in which the rake could be driven 
right on over the platform, leaving the load on the platform in the 

ordinary manner in which such rakes deposit their load. 
ol4 C. Int. 28. These wire-tooth rakes you have been consid- 

ering are for one or two horses, are they not, the same begin 
located at about the central portion of the rake head and in advance 
thereof? 

A. Yes, sir. 

C. Int. 29. Have you ever operated a drag rake in which the 
horses were located one at each side of the rake? 

A. No, sir. 

C. Int. 30. Have you ever seen one operated ? 

A. I don’t think I have. 

C. Int. 31. Refer to the Defendants’ Exhibits King Patent and 
Bean Patent and say whether or not they are fair illustrations of 
the prior art in the class of sweep-rakes having side-draft attach- 
ment, as mentioned in lines 12 to 52, column 1 of the printed speci- 
fication of the Kenaga patent. 

A. So far as they go they are. I should say, however, that the 
drawing of the Kenaga patent itself was the fairest illustration. 
Imagine the poles CC to be omitted, and the Kenaga drawing shows 
exactly the class of rakes known to the art at the date of Kenaga’s 
invention. At least the specification so states in the lines referred 
to and line 37 to 40. 
 C. Int. 32. [Is it not true that in these prior drag-rakes, having 
side-draft attachment, the load was usually discharged by wheeling 
the horses about and withdrawing the rake from under the load, as 
defined in the lines of the Kenaga patent referred to in my last 
question ? 

A. That was the usual way of discharging the rake; bat some of 
the prior patents show rakes which could be discharged either that 

way or by backing the rake, the Hudson patent, in particu- 
315 lar, being one of this kind. Most of the prior rakes could 

be discharged by backing them by simply adding to them 
the old and well-known thills and poles in the old and well-known 
manner. | 

C. Int. 33. Refer tothe Exhibit King Patent and say whether the 
rake there shown was not to be unloaded by reversing the position 
of the horses, as indicated in the last question. 
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A. It is so described in the patent; but if the farmer took the 
thills or poles off a couple of his wagons and put them onto the 
rake it would be possible to discharge it by backing it from under 
the load. 

C. Int. 34. Refer to the Exhibit Hudson Patent and say whether 
the rake there shown was not to be discharged of its load by turn- 
ing the horses about and dragging the rake backward. 

A. Yes; that is the statement of the specification ; but by hiteh- 
ing the horses to the front ends of the poles C the rake could be 
backed from its load instead of being worked the other way. 

C. Int. 35. The mode of operation in unloading the rake, as de- 
scribed in the King patent and Hudson patent, fairly illustrates, 
then, what Kenaga defines to be the prior art, in lines 12 to 32 of 
his patent specification ? 

A. Yes, sir. 


Cross-examination continued by G. P. FisHer: 


C. Int. 836. Would it make any material difference, in the opera- 
tion of the poles in the Kenaga patent, if the rear ends of these poles 
were located at a short distance from the rake head instead of im- 
mediately at the ends, provided the outer ends of tie poles extended 
to about the same position as that shown in the patent? 

A. I don’t think it would. 
316 C. Int. 37. Would it make any material difference, in the 
operation of the Kenaga rakes, if the position of the poles 
was changed, as indicated in the preceding question, and if brace 
bars were extended from the extreme ends of the rake head to about 
a central point of the poles ? 

A. If no other change were made it would not. 

C. Int. 38. Would it, in your judgment, require the exercise of 
invention upon the part of a skilled mechanic to make either of the 
changes indicated in the last two questions ? 

A. As I understand the construction indicated, what you call a 
“brace bar” is an entirely unnecessary and inoperative addition, 
and, as invention is necessarily accompanied by the accomplish- 
ment of some desired purpose, there certainly would be no invention 
in adopting the constructions suggested in the question. If, how- 
ever, the new construction—namely, the addition ef a brace—was 
beneficially operative, there might or might not be invention re- 
quired for its adoption. 

C. Int. 39. In the operation of backing the rake made in accord- 
ance with defendants’ model is it not necessary that the projecting 
poles shall be formed of stiff material so that they will not bend ? 

A. Certainly. 

C. Int. 40. In the operation of such rakes is it not also necessary 
that the poles should be stiff, as against movement in a lateral di- 
rection ? 

A. It is desirable, but is not necessary. The poles must be of stiff 
material, however. 

C. Int. 41. If the poles in defendants’ model were so connected to 
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the rake as to permit them to yield freely in a lateral direction, 
would such poles be practically operative for the purpose of backing 
and wheeling the rake? 
O17 A. Yes, sir. 
©. Int. 42. As regards any lateral movement, are not the 
poles in defendants’ model rigidly connected to the rake head ? 

A. They are—that is, to the rake head and draft bar. 

C. Int. 43. Please describe the operation of a rake made in ac- 
cordance with the Kenaga patent in backing the rake from beneath 
the load. 

A. The horses simply pull back upon the hooks ¢. This backs 
the rake. 

C. Int. 44. Please describe the operation of a rake made in ac- 
cordance with defendants’ model when backing from beneath its 
load. 

A. There is ro particular operation about it. The horses pull 
back upon the ends of the poles and the rake moves backward. 

C. Int. 45. Am I to understand, therefore, that in backing a rake 
made in accordance with the defendants’ model and a rake made 
in accordance with the Kenaga patent the operation of the poles is 
the same? 

A. The poles force the rake backward in both cases, just as any 
wagon pole does, and justas the poles in the Hudson, Whitney, and 
Currier patents force their machines back. 

C. Int. 46. Is the operation of the poles, in the two forms of rakes 
referred to in the preceding question, the same in wheeling or turn- 
ing the rake? 

A. The poles have nothing to do with turning the rake. The rake 
is turned by making one horse move faster than the other. 

C. Int. 47. Am [| to understand, therefore, that so far as the opera- 
tion of turning the rake is concerned the poles have no useful fune- 

tions whatever’? 
d1S A. None whatever, except as fenders to keep the horses off 
the teeth in the defendants’ machine and possibly off the 
wheels in the Kenaga. 

C. Int. 48. Please explain where there is a difference in the mode 
of operation of the poles of a rake made in accordance with defend- 
aunts’ model and a rake made in accordance with the Kenaga patent. 

A. In backing the Kenaga rake the tendeney will be to raise the 
teeth, whilst in the defendants’ rake there is no such tendency. In 
the Kenaga rake the poles prevent raising the teeth off the ground 
to any extent when the rake is noving forward, owing to the weight 
of the poles and the fact that they would strike the horses under 
their chins, whilst in defendants’ rake there is no such resistance 
and the teeth may be raised to a considerable extent. 

C. Int. 49. Does not the Kenaga patent state that the horses are 
to be hitched to the poles by means of breast straps ? 

A. Yes, sir. 

C. Int. 50. Will not such breast straps permit the teeth of the 
— to be raised from off the ground when the rake is moving for- 
ward ? 
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A. Yes. 
C. Int. 51. If the outer ends of the poles in the Kenaga po 
( 


were sufficiently high with respect to the horses’ breasts, would not 
the tendency in backing the rake from beneath the load be to de- 
press the points of the rake teeth ? 

A. Yes; if the ends of the poles are high enough, but they would 
have to be up on a level with the horse’s nose, or higher, to have that 

effect. 
319 C. Int. 52. If the ends of the poles in the Kenaga patent 

were below the horses’ noses some distance, and at such point 
that in the backing operation the breast straps should be about hori- 
zontal or inclining somewhat downwardly in a backward direction, 
would not the tendency be to retain the points of the rake teeth upon 
the ground ? 

A. It might or might not. In order that there be that tendency, 
the line of direction of the strain on the end of the pole must fall 
below the line of the pole. 

C. Int. 53. If the line of the direction of the strain is substantially 
the same as the direction of the pole, would not the tendency be, 
when backing the rake, to retain the teeth upon the ground ? 

A. No, sir; [am speaking of the Kenaga rake, of course. 

C. Int. 54. Why not? 

A. Because the pole is connected directly to the axle, or above it. 

C. Int. 55. Whenever the front ends of the poles in the Kenaga 
construction are so high that in the backing operation the strain of 
the breast straps tends to depress the poles, will there not also be a 
corresponding depression of the rake teeth ? 

A. Certainly. 

C. Int. 56. Will these conditions not exist when the outer ends of 
the poles are above the breast straps? 

A. Generally speaking, they would; but the pole might be so 
long that they would not. 

C. Int. 57. Is it not a fact, therefore, that if the outer ends of the 
poles in the Kenaga construction extend to a proper distance in 
front of the horse and to the height of the breast strap, the tend- 
ency in the backing operation will be to move the rake teeth witi- 
out lifting ? 

A. Yes; that is substantially correct. 
320 C. Int. 58. Does the Kenaga patent require that the outer 
ends of the poles shall occupy any precise height? 

A. No, there is nothing said about it. 

C. Int. 59. In the operation of backing a rake made in accordance 
with the Kenaga patent, from beneath its load, would not the 
weight of the load be such as to allow the rake to move backward 
Without elevating the teeth, even if the outer ends of the poles were 
somewhat below the level of the breast straps ? 

A. Yes, in most cases it would. 


By agreement of counsel, the further taking of testimony is ad- 
journed until Thursday, May 27, A. D. 1886, at ten o'clock a. m. 
ALBERT H. ADAMS, 
Notary Public. 
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Tuurspay, May 27, A. D. 1886—ten o’clock a. m. 
Met pursuant to adjournment. 


Present as before for defendants; G. P. Fisher, Esq., for com- 
plainant. 


C. Int. 60. If the poles in a rake made in substantial accordance 
with the Kenaga patent have their outer ends projecting a sufficient 
distance in front of the horse and at a proper-height with respect to 
the breast-straps, could not the rake teeth be sufficiently elevated to 
permit the rake to be drawn from the stacker back into the field 
without serious difficulty ? 

A. Certainly; but if arranged at a proper height for that purpose 
they would necessarily be low, and there would be a strong upward 
pull on the teeth in backing. 

C. Int. 61. If the outer ends of the poles in such form of rake were 
at a sufficient distance in front of the horse and at a proper height 

with respect to the breast straps to permit the teeth to be prop- 
321 ~~ erly elevated in going back into the field, might not the rake 

be backed from beneath the load of ordinary weight without 
elevating the rake teeth ” 

A. It would depend somewhat on the relative weight of the load 
and resistance of the rake to backing. I am speaking of poles just 
as shown in the Kenaga patent, in which it is necessary to keep the 
end of the pole down, so that it or the strap will not strike the horse 
in the nose. By plecing the pole at the side of the horse, as shown 
in the Hudson patent and in the lithograph, whieh I now hold in 
my hand, the teeth could be properly elevated and also the rake be 
backed without raising the teeth. 


(Counsel for defendants offers in evidence lithograph referred to 
by the witness, and the same is marked “ Defendants’ Exhibit Acme 
Lithograph, 1886.”) 


C. Int. 62. What changes would it be necessary to make in the 
poles of the Kenaga patent in order that the rake could be success- 
fully operated in backing the rake from beneath the load and in 
elevating the teeth to go back into the field ? 

A. I would either make hinged poles of them, as in the defend- 
ants’ machine, or arrange them alongside the horse, as in the Hud- 
son patent and Acme lithograph machine. 

C. Int. 63. If the poles in the Kenega patent were arranged as you 
have indicated in your last answer the rake would be a decided 
improvement, would it not, over a drag-rake like it in all partieu- 
lars except with the poles omitted therefrom ? 

A. It would be an improvement. 

C. Int. 64. Do you find in the specification of the Kenaga patent 

or in the claim at the end of such specification any statement 
322 that the invention there shown is restricted to a rake in which 
the poles are extended to any particular degree in outward 
direction or to any particular height ? 
A. Only the statement that the “free front end of each is in po- 
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sition to allow the adjacent horse to be hitched thereto by a breast 
strap.” 

C. Int. 65. Do you find any statement in the specification or claim 
of the Kenega patent that the “iron hooks ¢” must in all cases be 
em ployed ? 

A. No. 

C. Int. 66. Would it, in your judgment, require the exercise of 
invention upon the part of a skilled mechanic to omit the iron hooks 
from the ends of the pole and employ instead thereof the ordinary 
= for connecting the breast strap of a horse to the wagon pole? 

. It would not, and that is why I have stated in a former an- 
swer thet the Hudson patent contained the improvements set forth 
and claimed in the Kenega patent. The Acme lithograph is a very 
fair illustration of the Hudson machine, with the horses hitched to 
the pole in front. 

C. Int. 67. In your judgment, therefore, the rake shown in the Ex- 
hibit Aeme Lithograph is not a material departure from the Kenaga 
patent so far as the poles and their manner of connection to the 
rake head and the horses 1s concerned 7 

A. No; neither the lithograph or the Hudson patent, unless the 
court should see fit to limit the Kenaga patent to the exact form 
—_ 

. Int. 68. As compared with a drag-rake of the old construction 
ai. ho projecting poles, what would be the capacity for a day's 
work of a machine made like the rake shown in “ Defendants’ Ex- 

hibit Aeme Lithograph ” ? 
323 A. I should tinink it would be about the same or very 
nearly so. By a drag-rake of the old construction I assu.ne 
you to mean a rake like the Kenaga, with the poles omitted. 

C. Int. 69. Is there not a material advantage obtained by provid- 
ing the old form of drag-rake with means whereby it ean be backed 
from beneath the load, and also to avoid obstructions in the field ? 

> Yes; there is an advantage in those respects. 

"Int. 70. With the old form of drag-rake, in which two riders 
were employed, would there not be great difficulty in getting the 
rake load onto the ricker” 

A. Not that I kuow of. I don’t see that there would be. Of 
course the machine can be handled a little better where both horses 
are managed by a single person. 

C. Int. 71. In the old form of drag-rake, wherein two riders were 
einployed, would there not be considerable danger of breaking the 
teeth of the rake or of the platform when the riders advanced the 
rake onto the platform or turned the horses to withdraw it there- 
from ” 

A. That would occur sometiwnes when the bovs were careless. 

C. Int. 72. Is not this difficulty overcome by providing means for 
attaching the horses to poles at the sides of the rake? 

A. It lessens it by bringing both horses under one control, but if 
the one operator were careless he could break the teeth as well as the 
two boys. 
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C. Int. 73. Please explain how the horses are attached to the rake 
shown in Defendants’ Exhibit Pennock Patent. — 
324 A. The horses are hitched to whiffletrees, which are con- 
nected to the hooks g q and in front of the end teeth of the 
rake, one at each side. 

C. Int. 74. Do you find in the specification or drawing of the Pen- 
nock patent any means provided whereby the horses may back the 
rake out from beneath its load? 

A. No; there is another arrangement for discharging the load, 
but the rake could be easily arranged to back out from the load by 
either adding a pairof tongues or thills taken from the farm wagons 
or by extending the bars g farther forward to hitch the front end of 
the horse to. 

C. Int. 75. Please describe how the load is to be discharged from 
the Pennock rake. 

A. The arrangement shown in the patent consists of a gauge- 
board extending across the teeth from side to side of the machine. 
This board is worked back by the gathering hay and friction on the 
ground towards the base of the teeth. The board and the rake are 
connected to the draft by eveners, and when it is desired to discharge 
the load the operator presses the rake head against the ground and 
ases the board from it and the horses draw the board to the front of 
the teeth, thus pulling the load off. 

C. Int. 76. If a pair of tongues or thills were placed upon the Pen- 
nock rake, as indicated by you in C. Int. 74, they would be attached 
in front of the rake teeth, would they pot? 

A. I should prefer to attach them to the bars g, which are con- 
nected back of the rake teeth. ) 

C. Int. 77. If such attachment were made the horses would be in 
front of the rake teeth, would they not? 

A. In front of the end teeth; yes. 
O25 C. Int. 78. Would a rake made in aceordance with the Pen- 
nock patent be capable of successful operation in loading hay 
onto a ricker? 

A. Yes; I think it would. 

C. Int. 79. Please explain in what manner it could be operated for 
such purpose. , 

A. | would make it of such dimension that the ricker platform 
would fit in between the bars g; then I would cut off the teeth out- 
side of the bars g and operate the machine just exactly as the Kenaga 
machine operates. If the machine were to be used with a ricker of 
the style shown in the Hill patent of 1875 it could be used just as it 
is by driving the whole concern onto and over the platform. 

C. Int. 80. Assuming the construction to be that indicated in the 
drawings and specifications of the Pennock patent, explain how it 
would be possible to operate the Pennock machine just exactly as 
the Kenaga machine operates. : 

A. My former answer referred to getting the hay onto the plat- 
form, in doing which the operation of the two machines would be 
identical. ‘To get the rake clear of the load, with the ordinary 
toothed platform, the best plan would be for the operator to pull it 
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back or else put on poles for the horses to back it off; but with the 
Hill style of platform it could be driven right over the load and 
turned and moved off when the load was raised. 

C. Int. 81. How are the short poles g attached to the rake head in 
the Pennock patent? 

A. Apparently by a staple passing through an eye at the end of 
the pole. 

C. Int. 82. These short poles of the Pennock patent are therefore 

freely movable in a lateral direction, are they not? 
326 A. I think not. There are either two staples to each pole, 
one on each side, or one long staple. The drawing is not 
perfectly clear upon this point. The specification says, “On the 
anterior edge of the upper side of the rake head, at equal distavces 
from the ends, are attached, by means of strong hooks and eyes, 
two shafts about three feet long.” 

C. Int. 83. Is it not a fact that the drawing of the Pennock patent 
shows the short shafts g provided with hooks and the rake head 
provided with eyes or staples with which such hooks engage? 

A. Not distinetly. That may be the construction, or it may be 
that the hooks are on the rake head and the eves on the shafts. 

C. Int. 84. If the eyes or staples on the rake head in the Pennock 
patent extend in the direction of its length and the hooks on the 
shafts or bars g had their free ends pointing in a forward direction 
would not a backward pressure upon these shafts force the hooks 
from out the eyes and so detach the shafts? 

A. Yes; unless they were snap hooks or something of that sort. 

(’. Int. 85. Is there anything in the specification of the Pennock 
patent which would suggest the desirability of extending the poles 
g to a greater extent than there shown? 

A. No, sir. 

C. Int. 86. Please explain how thills would be attached to the 
rake shown in the Pennock patent. 

A. They could be attached in any ordinary manner to the bars 
g or to the rake head. 

C. Int. 87. How could thills be attached to the bars g and to the 

rake head ? 
027 A. With serews, bolts, nails, or hinges, or any other fasten- 
ing device. 

C. Int. 88. Do not thills usually have two points of attachment? 

A. Commonly they do, though sometimes, as in certain one-horse 
mowers, the shafts are brought together behind into a single bar. 

C. Int. 89. Please explain how the rear bars of the thills would be 
connected to the front ends of the short shaft g. 

A. They could be placed above or below or beside the bars g and 
bolted through. 

C. Int. 90. With a single bolt” 

A. Yes; or more, as desired. 

C. Int. 91. Would not a single bolt allow the thills to move 
laterally ? | 

A. Either laterally or vertically, according as they were secured 
to the side or to the top and bottom of the bar g. 
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Int. 92. Explain how you would attach thills to the rake 
head. 

A. By the ordinary thill coupling or by any other common fasten- 
ing. 

C. Int. 93. At what point of the rake heads would you attach 
— ? 

To the top, near the ends. 

es 94. Would it not be necessary in so attaching the thills to 
the Pennock machine to provide draft bars or remove some of the 
or teeth ? 

It might be desirable , though the thills could be made long 
ve to reach over the teeth, so that the horse would not step on 

them, 
328 C. Int. 95. Does the Lyman & Baldwin patent show a 
drag-rake, as this term is commonly employed in the art? 

A. No, hardly ; though it shows a combination of a similar rake, 
a hay-loader, and a wagon. 

C. Int. 96. In your direct examination you state that “the Lyman 
& Baldwin patent describes a rake like that of complainant’s pat- 
ent.” is it not a fact that the Lyman & Baldwin patent shows two 

rakes adapted to work alternately ? 

A. Yes: but the specification states that one may be used alone. 

©. Int. 97. Having reference io the purpose and mode of opera- 
tion of the Lyman & Baldwin rake, should not the lower rake teeth 
be short as compared to the teeth of the rake designed to operate in 
— tion with a hay rake? 

_ L think not. I don’t see why they should be. 

’. Int.9S. Referring to the drawing of the Lyman & Baldwin 
ie-stng are not the teeth of the inside rake about the same propor- 
tion as those of the outside rake? 

A. They appear to be a little shorter. 

C. Int. 99. About what is the length of the teeth in a drag-rake of 
the class shown in the Kenaga patent? 

A. From six to eight feet. 

C. Int. 100. Having reference to the other parts of the structure 
of the Lyman & Baldwin rake, about how long would you say the 
wr teeth to be? 

Two or three feet. 
con 101. Is the pole in the L yman & Baldwin patent to which 
oe horses are hitched connected to the rake head? 

A. Apparently it is connected to the axle of the wagon and not 

to the rake head. 
O29 C. int. 102. In using the Lyman & Baldwin machine for 
the purpose of conveying hay to a ricker platform it would 
be necessary, Would it not, to dispense with the main features of such 
construction and reorganize the hay-loader” 

A. It would not be necessary to change the Lyman & Baldwin 
machine. It can be used with the ordinary hay-rickers. It might 
be desirable, however, to omit some of the parts shown and described 
in the patent simply to have them out of the way and get rid of 
their weight. 
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C. Int. 103. Would it not be necessary to retain the wagon 
bottom ? 

A. Such portion of it as is necessary to connect the tongue with 
the — head, unless the tongue were fastened directly to the rake 
head. 

C. Int. 104. Would it be practical to use the Lyman & Baldwin 
machine for the purpose of loading hay onto a ricker platform, and 
what would its capacity for a day’s work be as compared with the 
ordinary drag-rake, assuming the various parts of the Lyman & 
Baldwin machine to be constructed in accordance with the specifi- 
cation and drawings of the patent? 

A. It would be possible to use it, but its capacity fora day’s work 
would be less. 

C. Int. 105. As compared with the ordinary drag-rake the use of 
the Lyinan & Baldwin machine for the purpose of loading hay onto 
a ricker would not be desirable, would it? 

A. I should prefer the drag-rake. 

C. Int. 106. Does Defendants’ Exhibit Roney Patent show any 
means for raking hay? 

A. No, sir; that is a mowing machine. 
330 C. Int. 107. If rake teeth were substituted for the finger 
bar would not such substitution utterly destroy the Roney 
machine ? 

A. It would destroy its purpose for cutting grass or grain, but 
would enable its use for the purpose of raking hay. 

C. Int. 108. Please explain how rake teeth could be attached to 
the Roney machine in order to make it practically operative for the 
purpose of loading hay onto a ricker platform. 


(Question objected to, for the reason that the question is limited 
to one special form of stackers, while the complainant’s patent is not 
so limited, but includes stackers of all varieties, a large number of 
which have no platforms.) 


A. Simply attach the teeth in the place of the fingers on the 
finger bar. 

C. Int. 109. Would it not be necessary to provide some means for 
preventing the bay from passing over the rear ends of the teeth ; 
also to incline the teeth in a different direction from the finger bar; 
also to do away with a large part of the structure that is employed 
for driving the cutter bar’ 

A. It would be necessary to provide a board or something to keep 


‘the hay from passing over the back ends of the teeth. The rake 


teeth might or might not be inclined in a different way from the 
fingers. They should incline downwardly, so as to bring the points 
to the ground. It would probably be a good thing to remove the 
mechanism that drives the cutter bar, but the machine would oper- 
ate all right without removing It. 
C. Int. 110. Assuming that the only change made in the Roney 
machine was the substitution of rake teeth for the finger 
331 bar, would such machine then be capable of successful opera- 
tion as a hay-rake as compared with the old form of drag- 
23—345 
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rake, in which the horses were hitched at the ends of the machine, 
but were not attached to poles? 

A. Yes, sir; of course it would not be as rapid in its working as 
the old drag-rake, because it isa heavier machine. It would possess 
one advantage over the old drag-rake—it could Le backed away from 
an obstruction. | 3 

C. Int. 111. Assuming that no other changes were made, would 


the capacity of the Roney machine be equal to that of the ordinary 


drag-rake, and would not the weight of the structure, the fact that 
the hay could pass off the rear ends of the rake teeth, and the fact 
that there would be a constant working of the gear-wheels all pre- 
vent the sale of such a structure or its adoption for raking hay 
where the old form of drag-rake could be obtained ? 

A. Its capacity would not be as great as the old drag-rake, and the 
reasons mentioned in the question would affect its general adoption, 
because it would make it more costly and cumbersome. A great 
many parts could be omitted, however, and would be when the ma- 
chine was used for raking. 

C. Int. 112. If such parts were not omitted would not the objections 
mentioned absolutely prevent the adoption of such a machine, in 
your judgment? 

A. I don’'tknow. The farmers might prefer using this machine, 
which would do for both mowing and raking, to buy‘ng two separate 
machines for those purposes. 

C. Int. 115. Do vou find any statement in the Roney patent that 
would in anywise suggest to a skilled mechanic the advantage of 
using rake teeth instead of the fiuger bar in such a structure? 

A. I do not. 
Jo2 C. int. 114. In the Defendants’ Exhibit Currier Putent is 
there shown or described any machine capable of raking hay 
without eatirely changing the purposes of such machine? 

A. The machine being a corn-harvester or machine for cutting 
and uprooting cotton stubble, it would, of course, entirely change 
its purposes to adapt it for raking hay. 

C. Int. 115. Is there any suggestion in the Currier specification 
which would lead a skilled mechanic familiar therewith to employ 
any features of such machine in a horse hay-rake ? 

A. No; suggestions are not necessary. The mechanie would 
know enough to do it without suggestions. 

C. Int. 116. Is there any special advantage to be obtained from 
backing the machine shown in the Currier patent? 

A. ‘There may be when it runs into an obstruction or gets into a 
corner where there is not room to turn it. , 

C. Int. 1i7. Please state whether in the Currier patent there is 
any statement that the horses are to be attached to the projecting 
shafts G. 

A. There is no direct statement to that effect, but that is the ob- 
vious intention. In fact, it is a necessity, the machine being a sulky 
or two-wheeled machine. 

C. Int. 118. Is it necessary to the successful operation of a two- 
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wheeled machine having projecting bars or poles that the horses 
should be attached to the ends of such poles ; if so, why? 

A. It is necessary in order to keep those poles off the ground, 
especially where downwardly projecting parts of the machine act 
upon a stubble whose resistance tends to depress the poles. 

C. Int. 119. What is the object in separating the horses in 
the Currier machine and at what distance should they be 
separated to accomplish the purposes of the Currier invention ? 

A. The object is to take in the crop between the horses, just as is 
the case in the Kenaga and similar rakes. The distance apart of 
the horses in harvesting cornshould be about four feet, which is some- 
what less than is desirable in harvesting hay. Cotton, I presume, is 
similar to corn. 

C. Int. 120. Is there any statement in the Defendants’ Exhibit 
Mason Patent tending to indicate that the device there shown is de- 
sighed to be applied to a drag-rake ? 

A. No, sir. 

C. Int. 121. Please state how these thills might be applied to the 
Pennock patent, stating particularly how and at what points the at- 
tachment will be effectual. 

A. They might be attached to the rake head by means of the 
curved arms H | in any ordinary manner, such as by the ordinary 
thill coupling, or the arms H I might be attached to the bars g g of 
the Pennock patent, if the distance between them were right, or the 
thills might be separated to make the distance right. 

C. Int. 122. Would it not destroy the purpose of the Mason inven- 
tion to separate the thills? 

A. I don’t see that it would. By “separate” I meant to place 
them further apart, but still joined. 

©, Int. 123. If the thills of the Mason patent were applied to the 
rake of the Pennock patent in the manner suggested by you, would 
the machine so produced be as practically successful a machine for 
the purpose of loading hay upon a ricker platform as the ordinary 
drag-rake ? 

A. I think it would. 
©. Int. 124. If the thills were attached to the Pennock ma- 


chine in the manner suggested by you the horses would be 
in front of the rake-teeth, would they not? 

A. In front of some of them; but when the thills were separated 
as I suggested there would bea clear space between the horses in 
front of the teeth. 

C. Int. 125. In the rakes shown in Defendants’ Exhibit King Pat- 
ent the horses are to be attached to pivoted bars and to be reversed 
to draw the rake backward, are they not? 

A. That is the intention. 

C. Int. 126. 1f the thills of the Mason patent were applied to the 
rakes shown in the King patent, would not the horses in backing 
elevate the rake teeth from the ground ? 

A. That would depend on how the thills were applied. If applied 
to the rake head by the ordinary thill coupling they would not raise 


the teeth. 
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©. Int. 127. If poles or shafts such as are shown in the Currier 
patent were attached to the King rake in the manner shown in the 
Currier patent, would it not be necessary to extend said poles or 
shafts in an upward direction ? 

A. If attached directly to the rake head it would be. If attached 
to the swinging frame or to the upper cross-bar above the axle rake 
head they would not necessarily extend upward. 

C. Int. 128. Would not the attachment of poles or thills to the 
King rake totally destroy the purposes of the King invention ? 

A. No; I think not. 
O00 C. Int. 129. Is not the swinging frame K of the King patent 
a material element of the King invention”? 

A. It is; but the purpose of the invention is to colleet hay from 

different parts of the meadow and convey it to some given point. 


By agreement of counsel, the furtier taking of testimony is ad- 
journed until Friday, May 28, A. D. 1886, at ten o’cloek a. m. 
ALBERT H. ADAMS, 
Notary Public. 


Kripay, May 28, A. D. 1886—ten v’clock a. m. 


Met pursuant to adjournment. 
Present as before. 


C. Int. 130. If the horses were attached by thills to the swinging 
frame WK of the King patent, would not such thills be freely mova- 
ble in a lateral direction, with respect to the rake head, and would 
it not be necessary, therefore, to employ separate riders for the horses, 
as in the old forin of drag-rake? 

A. The thills would be laterally movable, and it would not be 
necessary to employ separate riders. One man could manage both 
horses, and the rake could be backed away from its load or from an 
obstruction. 

C. Int. 151. If thills were attached to the swinging frame K of 
the King patent in the manner suggested by you, would the machine 
so modified make as practically suecesstul machine, for the purposes 
of loading hay onto a ricker platform, as the ordinary drag-rake? 

A. If he would cut off the second set of teeth at the back of the 
rake head, so as to make it single acting, it would be better than the 

old drag-rake, because it could be backed away from its load 
336 or an obstruction, and the horses could be swung around and 

draw it backward at a rapid pace to and from and over the 
field. 

C. Int. 152. In your judgment, therefore, it is not necessary to the 
success of the King rake, modified by the connection of thills to 
the swinging frames, that the frames should be guarded against 
movement in a lateral direction ? 

A. It is not. 

C. Int. 1383. At what point of the swinging frarhes would the thills 
be attached in modifying the machine of the King patent as sug- 
gested by you? 

A. They would be connected to the front and rear uprights of 
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Jurrier the frame, at whatever height was suitable. They might be con- 
inthe | nected to the laterals /’ if they were at the right height. 
oles or C. Int. 134. If thills were attached to the machine of the King 
patent, would it not destroy the mode of operation of such machine 
tached as defined in the patent ? 
le rake ' A. No, sir. It could be operated in the same way. The only 
, operation described in the patent is for discharging the load. “ The 
to the horses are turned around and the rake drawn from beneath the hay.” 
: This could still be done when thills were used or the rake could be 
| backed from beneath the hay, as preferred. 
patent C. Int. 135. For purposes of practical field operation would it 

} not be necessary to employ separate riders for the horses in order to 
* from | turn them about in the manner defined in the patent, even if thills 
int. | were employed ? 
is ad- At No, sir. The horses could be turned in both manners by one 

man at the center of the rake. 
| C. Int. 136. Would this be a practical way of operating the King 
hlic. rake with the suggested modification ? 
A. I think it would. 
‘m. 337 (. Int. 137. Please explain the position of the driver of the 
King rake as modified during the operation of turning the 
horses about. 

: A. The best place for him would be on a pivoted seat at about the 
iging middle of the bar G, though he might stand on the ground just be- 
ova- hind the rake or on the rake head itself. 
vould , ©. Int. 138. In your judgment would this be a practical way of 
Orses, operating the King rake as modified ? 

A. It would. 
ont be | C. Int. 139. In your judgment could the ordinary field hand from 
both ; a position on the rake at the same time manage both horses in the 
man turning operation ? 

: i A. If he could manage horses at ail he could. 

K of C. Int. 140. Would the rake shown in Defendants’ Exhibit Wicks 
hine : Patent be practically operative for delivering hay on a ricker plat- 
LOSES form ? 
ake ? : A. On some kinds of platforms it would be. 
the C. Int. 141. Please explain the manner of: operating the Wicks 
ithe rake for the purpose of loading hay upon a ricker platform. 
load | A. With a slat platform the rake could convey its load right up 
and : onto the platform and dump it there and pass on over it, and when 
the | the platform was raised to elevate the hay the rake could be driven 
: out from under it. In a platform composed of teeth the same thing 
» the could be done, unless there was a raised head at the back that the 
3 to team could not get over. 
inst C. Int. 142. It would be necessary, would it not, in the use of the 
Wicks machine for delivering hay to a ricker platform that the 
horse should pass onto and over the platform ? 
ills 308 A. Yes, sir; generally speaking. They might in some 
ug- cases be backed off without passing entirely over the plat- 
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C. Int. 143. With ricker platforms having raised heads at the back 
the Wicks machine would not be practically operative, would it? 

A. It could be worked. It would hardly be practically operative. 

©. Int. 144. The mode of operation of the Wicks machine is to 
turn over or revolve the rake teeth, is it not? 

A. Yes, sir; that is the way it dumps its gathered load. 

C. Int. 145. Referring to the Defendants’ Exhibit Fowler Patent, 
would not the same remarks made by vou with respect to the ma- 
chine described in the Defendants’ Exhibit Wicks Patent apply also 
to the machine of the Fowler patent”? 

A. Yes; they would. 

C. Int. 146. Would it not be necessary to extend laterally the rake 
Dee of the machine shown in the Defendants’ Exhibit Middlecoff 
Patent in order to permit the attachment of thills to such rake ? 

A. No. Thills could be attached just as the ropes M L are and 
made long enough to have the horse in the same position as with 
the ropes. I refer to thills which are brought together into a single 
bar behind. With ordinary wagon thills it would be necessary to 
extend the rake head or the bar A outa little. The thills of the 
Mason patent would not require this. Poles could be attached with- 
out extending the rake head—such poles as those of the Currier 
patent. 

C. Int. 147. If the thills of the Mason patent were attached to the 
Middlecoff machine the horses would be in front of the reke teeth, 

would they not? 
33! A. Not necessarily ; of course the cross-bar E in the Ma- 
son patent would have to be made long enough to reach 
across the rake so that the connections H and I would come at the 
= of the bar A of the Middlecoff drawing. 

'. Int. 148. If poles were attached to the ends of the Middlecoff 
Fee would it not be necessary to mount the machine on wheels 
in order to permit it to be successfully backed from beneath its load ? 

A. On wheels or runners; but this could be done by any farm 
boy. 

C. Int. 149. If poles were attached to the Middlecoff machine at 
what point and in what manner would such attachment be made? 

A. They could be attached to the rake head B and the end stand- 
ard f and to the brace D. 

C. Int. 150. If the poles were so attached would not the horses in 
the backing operation elevate the rake teeth? 

It would depend on the height of the end of the pole. If the 
poles were arranged like those of ‘the Acme lithograph I don't think 
_ teeth a E be raised. 

’. Int. If poles or thills were attached to the rake, shown in 
the Defend: lol Exhibit Bean Patent, would it not be necessary aiso 
to provide means whereby the load should be pushed off the rake 
teeth after the machine was driven onto a ricker platform ? 

A. The Bean machine could then be backed from under the load. 
Of course it woutd be desirable to have something to keep the hay 
from going back with the rake, such as barbs on the front of the 
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platform. Such barbs are frequently employed on the points of rake 
teeth. 
JAO C. Int. 152. It would be necessary to make some such pro- 
vision, would it not, in order to render the Bean machine 
successfully operative for loading onto a ricker platform ? 
A. No; not necessary; but it would be necessary to make it leave 
its entire load and not spill some of it over the ground. 
©. Int. 153. If rake teeth were applied to the machine of the De- 
fendants’ Exhibit Patton Patent it would entirely destroy the pur- 
poses for which such mnachine was devised, would it not? 
A. The Patton being a corn-harvester, it certainly would. 
C. Int. 154. If rake teeth were applied to the Patton machine in 
what manner would they be attached thereto? 
A. They might be attached to the lower front end of the frame O 
in the same manner that they are attached to anything else. 
C. Int. 155. Would they not then project so far forward as to in- 


terfere with the horses ? 


A. It would depend on their length. 
C. Int. 156. If the teeth were long enough to accumulate a load 


_ of any considerable size for deposit upon a ricker platform such in- 


terference would oecur, would it not? 
A. It probably would; but in that case the rake teeth could be 


attached to the axle or some part of the fratne farther back or the 
thills could be lengthened out so as to have the horses farther for- 
ward. 

C. Int. 157. If rake teeth were applied to the Patton machine in 
the manner suggested it would be necessary, would it not, for the 
horses to pass onto the ricker piatform in order to deposit the load ? 

A. They might do that or they might be set a little 
341 farther apart; as shown in the drawing they are about four 
feet apart. 

C. Int. 158. If no further changes were made in the Patton ma- 
chine than to apply the rake teeth thereto would such modified 
machine, in your Judgment, be as practically successful or desirable 
as the ordinary drag-rake for the purpose of loading hay onto a 
ricker platform ? 

(Objected to for the reason that no hay-rake is limited in its use to 
a ricker platform.) 


A. It would be as successful; but, being more ponderous, not quite 
as desirable. If built lighter, the superfluous material being left off, 
it would be just as desirable. 

C. Int. 159. If no other changes were nade in the Patton machine 
than the substitution of rake teeth in the manner suggested by you 
would the capacity of the rake be as great as that of the ordinary 
drag-rake, and would it be practical to load with such modified ma- 
chine onto a ricker platforin having raised portions at the back ? 

A. If the proportions of the machine were exactly those of the 
drawing of the Patton patent it would not, but with slight changes 


in the proportions it would. 
C. Int. 160. If rake teeth were substituted for the cutting knives, 
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A. If the horse turned a little sideways he could strike the end of 
va arm. 

’. Int. 178. Could this be possible if the ends of the arms C ex- 
te nded as far forward and as high as the horse’s shoulder ? 

~ I think it would be possible. 

_ Int. 179. From an examination of the specification and draw- 
‘ie of the Hudson patent how long would you say the projecting 
arins to be? 

A. I should think, altogether, eleven or twelve feet. I base this 
estimate on the statement of the specification, that the wheels are 
fifteen feet apart and the prongs eight feet long. 

C. Int. 1S Referring to the purposes of the Hudson invention, 
in what way do you understand that the horses would be attached 
to the rake ? 

A. They are to be hitehed to shackles on the outer ends of the 
wheel spindles, presumably by the use of single-trees, though the 
patent does not mention the latter. 

C. Int. 151. Assuming the horses to be attached by single-trees to 
the links on the ends of the axles in the Hudson machine, would it 
be practical'y possibie to attach the horses by their breast straps to 

rae ends of the projecting arms C ? 
346 A. I don't know about breast straps, but they could be at- 
tached by means of short chains in the manner shown in the 
— lithogragh. 

Int. LS2. How long should such Pern be, assuming that the 
i of the bars extend forward to the front of the horses’ breasts ? 

A. They might be quite short in that case; say eighteen inches 
long. : 
Int. 185. Would it not be necessary to modify the arms C of 
ri Hudson machine by providing them with means whereby the 
ch: ree could be connected thereto ? 

It would be convenient to havea staple or loop or hook at the 
en of the arms. ‘That could easily be put on. 

. Int. 154. In attaching the horses to the Hudson machine by 
oe trees would not some provision be necessary in order to pre- 
— the single-trees interfering with the wheelsof the machine? 

I have “supposed, i in the last three answers, that the single-trees 
were in front of the wheels, being conneeted by chains with the 
shackles on the axles. 

C. Int. 185. About what would you say}would be the distance in a 
machine built in accordance with the Hudson patent between the 
forward ends of the arms C and a vertieal line bisecting said arms 
from the front edge of the wheels ? 

A. Such a line would just about bisect the arms, and that would 
leave about five and a half feet from the line to the forward end of 
er arm. 

. Int. 186. Would it not be necessary to attach the single-trees 
so ‘that they would be held a slight distance in front of the 

wheels ? 
347 A. Yes; an inch or two. That would leave over five feet 
at the end of the bar, which would be sufficient to contain a 
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C. Int. 187. Assuming the horses to be connected by single-trees 
and by short chains to the arms C of the Hudson machine, and 
assuming the length of these arms to be as you have stated, would 
there not be constant danger of the horses interfering with the 
wheels in the operation of backing the rake? 

A. No; I think not. The horses might have to back a little side- 
wavs to avoid the wheel, but they would do that naturally, anyhow, 
owing to the end of the pole C being at one side and not square in 
front. 

C. Int. 188. Assuming that the single-trees were connected so as 
to be, as you have stated, no more than an inch or two from the 
wheels, and assuming that short chains were employed for connect- 
ing the horses to the ends of the arms C, would not the horses, in 
backing, be in constant danger of striking the wheels of the ma- 
chine? . 

A. They would be in some danger, of course. 

C. Int. 189. For the purposes and under ordinary conditions of 
field operation would not this be a serious odjection to the use of 
such machine ? 

A. I think not. I have seen horses in an omnibus hitched just 
as close to the wheel, and it did not seem to trouble them in back- 
lng. : 

C. Int. 190. Assuming the horses to be connected to the arms C 
of the Hudson machine by eighteen-inch chains, as suggested by 
you, and assuming that the single-trees were but. an inch or so in 
front of the wheel, would not the horses, in the backing operation, 
strike the wheels before the breast chains were tightened ? 

A. 1 don’t remember what the exact length of a horse is. 
[t would depend upon that. If it were found that he did 
strike the wheel it would be a very simple matter to hitch him up 
closer in front, and, if necessary, the arms could be very easily 
lengthened six inches or a foot to keep lim clear of the wheel. As 
shown in the patent drawing the arms, I think, are long enough. 
Another way would be to lengthen out the axle, as shown in the 
Bean patent, so that the single-tree could be drawn farther back. 

©. Int. 191. Would it not, in your judgment, materially improve 
the Hudson machine to lengthen the arms C and to extend the axles 
in a lateral direction ? 

A. Yes; it would improve the machine. 

C. Int. 192. Assuming the length of the arms of the Hudson 
machine to be as stated by you, and assuming the horses to be at- 
tached by chains thereto, would not the rake teeth be elevated in the 
operation of backing the machine unless the rear ends of the -bars 
were attached at a lower point than shown in the Hudson draw- 
ing ? ‘ 

A. On the contrary, the teeth would be depressed, owing to the 
pull being somewhat downward on the end of the arm. 

C. Int. 193. Do you find in either of the defendants’ patent ex- 
hibits any construction in which the horses are attached at the sides 
of the rake and are controlled by a single driver? 

A. In the King, the Middlecoff, the Hudson, and the Bean the 
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horses are hitched at the side of the rake. It does not appear 
whether they are controlled by a single driver, but they evidently 
could be in some of these machines. The Acme lithograph shows 
how both horses are controlled by a single driver in a machine like 
the Hudson. Some of the other patents show constructions in 
which the horses are attached at the sides of the machine so 
349 as to be controlled by a single driver, in exactly the same 
manner as in the Aeme lithograph and in the Kenaga pat- 
ent. These other machines are corn-harvesters instead of rakes. 

C. Int. 194. In the Hudson and King patents is it not stated that 
the horses are to be turned about to withdraw the rake from its load, 
just as in the old form of drag-rake? 

A. They say nothing about the old form of drag-rake; otherwise 
you are correct. 

C. Int. 195. Is it not a fact that it was deemed necessary in the old 
form of drag-rake to employ separate riders for the horses, and does 
not the Hudson patent state that there should be a rider upon each 
horse ? 

A. Yes,sir. By “drag-rake” I suppose you mean what Kenaga 
calls “sweeps” in his patent. 

C. Int. 196. Would there not be serious difficulty on the part of a 
single driver in controlling horses hitehed at the end of a rake like 
the Hudson or King rake unless the horses were connected to poles 
projecting in a forward direction ? 

A. If the horses were free, of course they would be likely to get 
mixed up and turned around. : 

C. Int. 197. In the corn-harvester patents referred to by you in 
your answer to C. Int. 193 the horses are only separated the distance 
between the rows of corn, are they not? : 

A. Yes. 

C. Int. 19S. Without practical test being made would not there 
exist reason for doubting that two horses connected so far apart as 
the ends of the ordinary sweep could be practically controlled by a 
single driver”? , 

A. No, sir; I think not. 


300 By agreement of connsel the further taking of testimony is 
adjourned until Saturday, May 29, A. D. 1886, at ten o’clock 
a.m. 
ALBERT H. ADAMS, 
Notary Public. 


SATURDAY, May 29, A. D. 1886—ten o’clock a. m. 
Met pursuant to adjournment. 


Present as before. 


C. Int. 199. If thills were employed in the constrution shown iu 
the Kenaga patent would it not be necessary, in order to produce a 
practically successful machine, that poles should also be provided 
for the purpose of guiding the horses ? 

A. Lthink not. My opinion.is substantiated by the Kenaga speci- 
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fication, which suggests their use as a convenience, but not as a ne- 
cessity. 

C. Int. 200. Would it not be a decided advantage to employ poles 
in connection with the thills? 

A. I think not; I don’t see how it would be. 

C. Int. 201. Unless poles were so employed would there not be 
danger of the horses breaking the thills in the operation of backing 
or turning or wheeling the rake? 

A. No more than there is of breaking the poles when they are used 
instead of thills. 


Redirect examination: 


R. D. Int. 202. For what purpose, if any, is lateral rigidity of the 
pole useful or desirable in the complainant’s or in the defendants’ 
rakes? = * 

A. It keeps the horses from getting on the rake teeth. 
slightly lessens the effort of backing. 

R. D. Int. 203. So far as keeping the horses off the rake is 
concerned, what advautage, if any, does the rake of the Ke- 
naga patent possess over those of the Hudson and Rumrill 
patents ? 

A. None whatever. 

R. D. Int. 204. In your cross-examination you have several times 
mentioned the Hill stacker or ricker. Please look at Complainant’s 
Exhibit Kirk Drag Rake and say whether or not the cut or picture 
in said exhibit shows the stacker or ricker so referred to by you. 

A. It does. 


Recross-examination: 


It also 


ool 


R. C. 205. If no change whatever were made in the machine 
shown in the Defendants’ Exhibit Rumrill Patent, would there not 
be danger of the horses getting their front feet on the rake teeth, 
particularly if attempt were made to control the horses by a single 
driver”? 

A. If the teeth were seven or eight feet long, as in many of these 
rakes, there would not be. If, however, the teeth were only two or 
three feet long, the horses could get onto them. 

R. C. 206. Assuming the teeth of the Rumrill patent to be eight 
feet long, and assuming the horses to be hitched in front of the 
wheels to the rope shown in the patent drawing, how far forward 
and how high, with respect to the body of the horse, would the front 
portions of the rods F extend? 

A. The rods would extend clear to the front end of the horse, and 
would be from two to two and a half feet high at that point. 

R. C. 207. Please designate, by a pencil mark on the drawing of 
the Rumrill patent, the point referred to by you in your last an- 

swer. 
352 A. I have marked Fig. 1 with a mark which | have 
marked P. M. The horses’ front legs would be at or back of 
this mark. 
R. C. 208. Assuming the rake teeth of the Rumrill machine to be 
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eight feet long, what would be the distance between that part of the 
rods marked by you with the line P. M. and the part of the rods 
directly above the front of the wheels? 

A. I assumed the horse to be about five feet long, and I allowed 
that space from the front of the wheel to the line P. M. 

R. ©. 209. If no change were made in the Rumrill machine, and 
if horses were connected to the rods F, would the rake teeth not be 
elevated in case attempt were made to back the machine ? 

A. If the third wheel H permitted the rake teeth to raise they 
probably would be elevated. 

R. C. 210. Would not the plates G of the Rumrill patent prevent 
the rake from being backed from beneath its load ” 


A. Yes; I should think they would. 


Counsel for defendants offers in evidence the provisional English 
patent No. 2756, of 1868, to Thomas Perkins, for improvements in 
elevators or apparatus to raise agricultural produce onto carts or 
stacks, dated September 4, 1868, and the same is marked “ Defend- 
ants’ Exhibit Perkins Patent.” 

For the purpose of illustrating the art in relation to stackers 
counsel for defendants offers in evidence specifications and drawings 
of United States patents as follows, to wit: 

No. 19087, granted to J. H. Gill, for a hay elevator, dated Janu- 
ary 12, 1858, and the same is marked “ Defendants’ Exhibit Gill 

Patent.” 
300 Also No. 44761, to F. Wicks, for a derrick, dated October 
Is, 1864, and the same is marked “* Defendants’ Exhibit 
Wicks Stacker Patent.” 

Also No. 54213, to C. Rundell, for a hay-stacker, dated April 24, 
1866, and the same is marked “ Defendants’ Exhibit Rundell 
Patent.” 


Examination of witness continued on matters set up in amended 
auswer. 


Int. 208. Have you examined and do you understand Defendants’ 
Exhibit Perkins Patent, and have you had any drawing or draw- 
ings made to show the structure described in said provisional 
patent; and, if so, will you produce the same ? 

A. I have examined and do understand the Perkins English 
patent. I have had a drawing made to show the structure described 
for gathering and elevating cut crops from the ground. This draw- 
ing | now produce. 


Counsel for defendants offers in evidence the drawing referred to 
by the witness, and the s sume is marked “ Defendants’: Exhibit 
Drawing of Perkins Patent.” 


Int. 209. Would a mechanic skilled in the art have any difficulty 
in constructing the apparatus described in said Perkins patent for 
gathering cut crops from the Perkins specification ? 

A. No, sir; none whatever. The description is very clear. 

Int. 210. State whether or not you find embodied in the Perkins 
rake, either in substance or in forta, the combination claimed in the 
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complainant’s Kenaga patent, and give your reasons for any opinion 
you may express. . 
A. I do find in the Perkins rake exactly the combination 
354 = set forth and claimed in the complainant’s Kenaga patent. 
The Perkins patent describes and the drawing which I have 
made from it shows a rake for gathering hay, which rake has two 
horses, one attached at each side or each end of it. The horses are 
harnessed between thills, or the patent states they may be harnessed 
to poles. Consequently, both horses can be managed by one and 
the same person, and they can back the rake, when desired, either 
away from an obstruction or from under its load. The Perkins 
rake carries its elevator with it, but it obviously could be used with- 
out the elevator to collect the hay and convey it to a ricker plat- 
form or a stacker, just as the Kenaga rake does. The Perkins patent 
dves not particularly describe projecting draft bars; but as draft 
bars are not new devices, and as their presence is evidently necessary 
and intended for the attachment of the thills and of the horses, the 
Perkins patent therefore sets forth the combination in a horse rake, 
having the. horses independently attached at the ends of the rake, of 
projecting draft bars and projecting poles or their equivalents— 
thills—exactly as claimed in the Kenaga patent. 

Int. 211. If you were to apply poles to the Perkins rake, what 
kind of poles would you select under the statement that the appa- 
ratus was to be drawn “ by horses, one on either side of the fore end 
of the trough,” and how weuld you apply them ? 

A. I should take poles which were adapted for one horse; such, 
for example, as those shown in the Currier.patent. I should at- 
tach these poles probably to the sides of the frame of the machine 
by bolts or other fastenings, so that the horse could be placed beside 
the pole and be hitched to it forward. I should, of course, use 

a pole at each side of the machine, one for each horse. 
300 Int. 212. With how much greater facility, if any, can the 
Kenaga rake be backed or turned than the Perkins appa- 
ratus? 

A. Not with any, that I can see. 

Int. 213. How, if at all, would it change the character, construc- 
tion, or use of the combination of parts claimed in the complainant’s 
patent if the Kenaga rake was placed in front of and attached to an 
elevating apparatus ? 

A. Not at all. The combination would still be there, and would 
operate in exactly the same way and accomplish the same purposes 
as before. 


Cross-examination: 


C. Int. 214. Please state what you understand to be the purposes of 
the apparatus sought to be described in the Defendants’ Exhibit 
Perkins Patent. 

A. There are two parts to the Perkins patent. The apparatus 
which we have been considering is described in the second part, and 
is for the purpose of gathering a cut crop—such as hay—from the 
ground, delivering it to an elevator, and raising it onto a wagon. 


192 THE ACME HAY HARVESTER CO. VS. 


The apparatus described in the first part is for ranning a threshing- 
machine elevator. 

C. Int. 215. Is the apparatus described in the first part of the 
Perkins patent set out in such clear and exact terms as to enable 
any one to construct and operate a machine therefrom ? 


(Objected to as immaterial.) 


A. It is rather a suggestion than anything else; but tlie second 
part is quite clear. 

C. Int. 216. Would it be possibie to make a drawing of the appa- 
ratus described in the first part of the Perkins specification ? 


(Objected to as immaterial.) 


306 A. I presume it would if the draughtsman had the appa- 
ratus before him. The description in the first part is hardly 
clear enough to make a complete drawing from. 

C. Int. 217. The apparatus stated by you as described in the sec- 
ond part of the Perkins patent and illustrated in the drawing “ De- 
fendants’ Exhibit Drawing of Perkins Patent” belongs to the class 
commonly designated in the art as “ hay-loaders,” does it not? 

A. Yes; of hay loaders or stackers. 

C. int. 218. Are you familiar with this class of apparatus? 

A. Somewhat. 

C. Int. 219. State what opportunities you have had and in what 
way you have familiarized yourself with this class of apparatus. 

A. I have had occasion once or twice to examine the various pat- 
ents issued in the United States for such apparatus. 

C. Int. 220. State when and for what purposes such examinations 
were made by you. 

A. | had oceasion a few days ago to examine quite a number of 
such patents and to testify regarding some of them in a suit by this 
same complainant against Rhea, in which suit the same counsel 
were present as in this suit. Just when I first had occasion to ex- 
amine such patents I don’t remember. 

C. Int. 221. Did you ever see or operate a machine of this general 
class ? , 


(Objecited to for the reason that this ground has already been 
elaborately plowed over.) 


A. I never operated a loader; don’t know whether I ever saw one 

operating or not. I have seen a good many models of them, 

357 and I have operated a good many gatherers. I have fre- 

quently seen elevators of different kinds in operation—ele- 
vating straw, ice, beer barrels, drain tiles, and other things. 

C. Int. 222. Did you ever see or operate a hay-loader in which the 
cut hay was caught by rake teeth as the machine moved over the 
ground and carried from such teeth to a receptacle, such as a cart, 
by conveyor belis or a similar mechanism ? 

A. I have seen such elevators on grain-binders for taking the cut 
grain up over the driving wheel to the binding apparatus. I don’t 
remember ever seeing such a machine elevating hay onto a wagon, 
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C. Int. 223. Does the Perkins drawing show a trough-like frame ? 

A. Yes, sir. 

C. Int. 224. Is there any bottom to the frame shown in such draw- 
ing ? 

A. It was intended to have a bottom. The parts which show 
through should have been in dotted lines instead of full lines. 

C. Int. 225. Please explain how the hay is received by the machine 
shown in the Perkins drawing and how it will be delivered thereby 
to the cart. 

A. The hay is gathered up by the rake teeth and is caught by the 
teeth upon the cross-laths, carried up the inclined trough, and falls 
off the top of the trough where the belts pass around the pulleys. 
The hay, of course, is above the cross-laths in the trough. 

C. Int. 226. Has the bottom of the trough any useful function 
when the conveyor belts are arranged to travel in the manner shown 
in the Perkins drawing ? 


(Objected to for the reason that the question assumes that “ the 
trough-like frame” has a bottom.) 


308 A. Unless the cross-laths are very close together a bottom 
is desirable to prevent hay from falling through. 
C, Int. 227. If the laths or slats shown in the Perkins drawing are 
not very close together would the bottom of the frame then have any 
useful functions ? 


(Same objection as before.) 


A. Yes; unless the cross-laths are very close together a bottom is 
desirable to prevent hay from falling through. The hay would rest 
on the bottom and be moved upward by the cross-laths and belts. 

C. Int. 229. Would not the bay falling upon the inclined bottom 
be moved downward by the cross-slats and belts ? 

A. Certainly not. The slats are moved upwards by the belts and 
move the hay with it. 

C. Int. 230. Is the lower end of the trough-like frame’ provided 
with a board or cross-piece extending from side to side of the frame? 

A. It may be if desired. The drawing doesn’t seem to show any 
except what is formed by the bottom. 

C. Int. 231. If no end piece were provided would the operation be 
as you have described in your last four answers? 

A. Exactly the same, except the slats would have to be close to- 
gether to prevent the hay ranning through between them. 

C. Int. 232. If the slats were at considerable distance apart so as 
to permit the hay to fall between them and the frame were not pro- 
vided with an end board at its lower end extending between the sides 
at such points vertically or substantially so, would the bottom of such 
frame then have any useful functions” 


309 (Objected to for the reason that the question assumes an 
iin possible construction and has no reference to anything in- 
troduced by defendants.) 


A. When the slats are at some distance apart the bottom of the 
25—345 
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trough prevents some hay from falling between the slats to the 
ground, and it has a useful function to that extent. The presence 
or absence of an end board would have no effect unless it diverted 
the hay in some way. 

©. Int. 233. If no end board were provided, the slats being at con- 
siderable distance apart, would not the hay fall from the lower open 
end of the frame onto the ground ? 

A. Some of it might; probably would. 

C. Int. 234. If the slats were close together, as shown in the Per- 
kins drawing, would it be necessary to have a bottom for the in- 
clined frame? 

A. No; I should think not. 

©. Int. 235. If the rope marked “A” in the Perkins drawing 
were not crossed as there shown the inclined rake teeth might be 
placed at the extreme lower edge of the bottom of the trough, 
inight they not, without in anywise impairing the operation of the 
machine ? - 

A. In that case it would be necessary to have both sections of the 
belt of slats above the bottom and the trough, so that the hay would 


be elevated between the slats and the bottom, and in that case the ~ 


placing of the teeth as stated would not impair the operation of the 
machine. 

As shown in the drawing, the bottom of the trough, when there 
is one, is to be between the two lines of the slat belt. 

©. Int. 286. Do you find in the specification of the Perkins 
360 patent any statement indicating the location of the bottom of 
the trough, whether between the slats or below them ? 

A. The specification doesn’t state. 

C. Int. 257. If both sections of the slat belts were above the bot- 
tom of the trough, as indicated in your answer to C. Int. 235, and 
if the teeth were placed at the extreme lower edge of such bottom, 
would not such teeth then be made very much shorter than those 
shown in the Perkins drawing ? 

A. Yes; they would be made shorter. 

©. Int. 235. | have placed upon the Perkins drawing the rake 
teeth, drawn in red ink and marked * B.” T now ask you if the ma- 
chine as thus modified, it being assumed also that the slat belts are 
above the bottom of the trough, as indicated in your answer to C. 
Int. 255, is not clearly within the language of the Perkins descrip- 
tion. 

A. Yes. 

C. Lut. 239. In the operation of the machine shown in the Perkins 
drawing the sole function of the rake teeth is to deliver the hay to 
the carrier slats, is it not? 

A. Their main function is to gather the hay. The delivery of it 
to the carrier slats is merely a secondary consideration. 

©. Int. 240. The purpose of the rake teeth in gathering the hay is 
simply to deliver it to the carrier slats, is it not? 

A. Yes; to deliver it to the elevator. The same is true of the 
Kenaga and a good many of the other rakes before us, except that 
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in one the elevator goes along with the teeth and in the other it 
doesn’t. 
©. Int. 241. In the machine shown by the Perkins draw- 
361 ing or in machines working upon this principle the hay is 
carried from the top of the inclined teeth as fast as it accumu- 
lates thereon, is it not ? 

A. Yes. 

C. Int. 242. In this class of machines cannot the rake teeth be 
made very short? : 

A. Sometitmes. 

C. Int. 243. Is it necessary that the teeth should be of such length 
as to accumulate the hay thereon ? 

A. No; but it would require no invention to make them of such 
length if it were desired to accumulate hay on them. 

C. Int. 244. If the machine shown by the Perkins drawing were 
provided with rake teeth in the position indicated in red ink and 
by the letter B would such machine make a practically successful 
machine for the purpose of conveying bay to a stacker in the man- 
ner of the Kenaga rake? : 

A. With short teeth it would necessarily convey only small quan- 
tities at a time; otherwise it would be successful. 


By agreement of counsel the further taking of testimony is ad- 
journed until Monday, May 31, A. D. 1886, at ten o’clock a. m. 


ALBERT H. ADAMS, 
Notary Public. 


Monpay, May 31, A. D. 1886—+ten o'clock a. m. 


Met pursuant to adjournment. 
Present as before. 


C. Int. 245. Would a machine of the construction indicated in 
the last preceding question make as practically successful a machine 
for the purpose of conveying hay to a stacker as the old form of 
drag-rake or sweep ? 

A. It would operate as successfully, but would spre, 
362 be slower, unless the elevator were left off, in which case, if 
the rake were of the same size as the old drag-rake, I think 

it would do just as much work. 

C. Int. 246. If the rake teeth were made simply of the relative 
lengths shown by the red lines on the Perkins drawing and with 
regard simply to their use in connection with the carrier slats would 
not such machine be inferior to the ordinary sweep or drag-rake for 
the purpose of conveying bay to a stacker? 

A. For the reason that it would carry a smaller load it would be 
inferior, because it would take longer to harvest a given amount of 
hay. For this same reason the Kenaga rake is inferior to the ordi- 
nary rake, namely, that it cannot be worked so rapidly. Site 

C. Int. 247. In order to render the machine shown in the Perkins 
drawing as practically and commercially successful for the purpose 
of conveying hay to a stacker as the old form of drag-rake or sweep 


196 THE ACME HAY HARVESTEK CO. VS. 


would it not be necessary to lengthen the teeth of the rake and to 
remove the inclined trough and conveyor slat and chains? 


(Objected to for the reason that there is no standard for determin- 
ing the length of the teeth, and for the further reason that the 
questions of “ better or worse” and “ proportions” are immaterial 
questions in patent law.) 


A. Those changes would be desirable, certainly; and in order 
that the Perkins machine compete on the market with the old sweep 
or drag-rake they would certainly be necessary. The rake, how- 
ever, would operate successfully without those changes. 

C. Int. 248. If the draft bars of the Perkins drawing were attached 
to the fore end of the frame-work immediately behind the castor 

wheel and if the shafts were connected thereto in such man- 
363 ner as to permit them to move freely in a lateral direction 

would not the machine, so modified, fall within the deser:p- 
tion of the Perkins patent ? 

A. I think it would, and in that case the horses would be along- 
side of the teeth, just as they are in the complainant’s rake. In 
building a rake, however, from the Perkins description I should 
connect the shafts or poles so as to be immovable in a lateral direc- 
tion, as that is the ordinary way of connecting those devices and 
has been for at least twenty years, to my certain knowledge. 

C. Int. 249. The Perkins drawing shows laterally projecting bars, 
to which the thills are attached. Does the Perkins description men- 
tion any such bars ” 

A. The Perkins specification does not specifically mention such 
bars, but they were known in the prior art, being shown in some 
of the prior patents and admitted in the complainant’s patent to be 
old, and therefore I put them in. 

C. Int. 250. If poles were projected laterally from the fore end of 
the frame-work of the Perkins drawing and horses were hitched 
thereto by single-trees, would not such modified construction fall 
within the description of the Perkins patent ? 

A. IL hardly think so. In such an arrangement the projecting 
devices would be called bars or beams and not poles. The patent 
says the horses are hitched in shafts or to poles, which implies that 
the poles take the place of the shafts and extend forward alongside 
of the horses. 

C. Int. 251. If poles were attached to extend forwardly from the 
ends of the frame-work in the Perkins drawing, would it not be nee- 
essary that laterally projecting poles or bars should also be pro- 

vided, to which the horses might be hitched ? 
364 A. Yes; or some substitute for them. The traces might 
be brought together behind and attached to the side of the 
frame, but that would be an unmechanical arrangement, and the 
ordinary mechanic or farmer would probably add the bars, espe- 
cially as he would be familiar with such bars from his knowledge of 
the art. 

C. Int. 252. If poles were attached to the front end of the frame- 

work of the Perkins drawing in such manner as to be freely movable 
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in a lateral direction, would not such construction fall within the 
terms of the Perkins description ? 

A. Yes; but the most natural way would be to make them im- 
movable laterally, as that was the commonest way of using poles at 
that time. 

C. Int. 253. If shafts such as are shown in Defendants’ Exhibit 
Pennock Patent were attached to the fore end of the frame-work in 
the Perkins drawing, would not such construction fall within the 
terms of the Perkins description ? 


(Objected to, for the reason that the Pennock drawing does not 
show any shafts at all.) 


A. No, sir. Perkins shafts are such that the horses are harnessed 
in them. There are no shafts.in the Pennock patent in which 
horses can be harnessed. 

.C. Int. 254. If short poles were projected forward from the ends 
of the machine shown in the Perkins drawing and provided with 
means at their ends for hitching the single-trees of the horses 
thereto, would not such construction fall within the terms of the 
Perkins description ? 

A. Perkins’ description isin language broad enough to cover such 

construction, but I think it should be construed in the light 
365 of what was common at that time and held to mean the ordi- 

nary devices of the time and not some ingenious arrangement 
of subsequent times. 

C. Int. 255. In this class of machines at the date of the Perkins 
patent was it not common to hitch the horses to the machine with- 
out providing any means whereby the machine could be backed ? 

A. Yes, sir; and so also it was common to provide such means. 


WM. S. BATES. 


Joseru Darn, Jr., a witness produced on the part of defendants, 
being first duly sworn, deposes and says, in answer to interrogatories 
to him propounded by L. L. Bonn, Esq., as follows - 


Int. 1. What is your name, age, residence, and occupation ? 

A. Joseph Dain, Jr.; age, 27 years; residence, Kansas City, Jack- 
son county, Missouri, and occupation, traveling salesman. 

Int. 2. Do you know the defendants in this cause; the kind of 
hay-rakes they are selling, and by whom the rakes complained of 
were manufactured? If so, state fully as to the points inquired 
after. 

A. Ido not. I know of them, but am not personally acquainted 
with them. I know they handle the rakes, and I know by whom 
the rakes complained of are manufactured. They were made by 
Trumbull, Reynolds & Allen, of Kansas City, Missouri. 

Int. 3. Look at the patent now shown you, to wit, patent No. 
288,314, to Joseph Dain, Jr., for horse hay-rakes, dated November 13, 
1883, and marked “ Defendants’ Exhibit Dain Patent,” and state 

whether or not you are the patentee mentioned in said patent, 
366 and whether Trumbull, Reynolds & Allen have the right to 
use said patent in manufacturing rakes. 
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A. I am the patentee named in that patent, and Trumbull, Rey- 
nolds & Allen have the right to manufacture under the same. 

Int. 4. Are you sufficiently familiar with patent specifications and 
drawings in horse-rakes to understand the rakes shown and de- 
scribed in such patents? 

A. Iam. 

Int. 5. Have you read and do you understand the complainant’s 
Kenaga patent? 

A. I have and do. 

Int. 6. Please explain the differences in construction and opera- 
tion between the rake shown in the complainant’s patent and the 
rake illustrated by the model “Complainant’s Exhibit Defendants’ 
Rake,” and what practical differences, if any, there are between the 
two rakes in field use. 

A. The body of the rakes are constructed substantially the same ; 
also the devices to which the horses are hitched by their single-trees. 
In the Kenaga rake the tongues or poles to which the horses’ breast 
straps are attached are made of one piece of timber, and at the rear 
ends are rigidly bolted to the outer side of the rake head. To the 
forward end of this stiff pole is connected a casting, projecting out 
in front of the horse, to which his breast strap is attached. In the 
model shown these tongues are made in two pieces, one hinged to 
tlhe top cross-bar of the rake, about one-fourth of the distance from 
the end, and the other hinged to the draft bar inside of the head of 
the rake, and they are rigidly connectel together at about one- 

fourth the distance from the front end of the first-mentioned 
367 hinged bar. A ring or clevis is provided at the outer free end 
of this bar, to which the horse’s breast strap may be attached. 

The difference in the operation is that in the Kenaga patent, the 
tongue being rigid and not allowed a free movement at its forward 
end, it necessarily rises and falls with the undulations of the ground 
with the points of the rake teeth and not with the horse. 

In the model shown the tongues, having a free up-and-down move- 
ment, are allowed to move with the horse independent of the rake 
teeth, and as the rake teeth drop into a dead furrow or hollow the 
tongues do not pull down on the horses’ necks, as in the Kenaga de- 
vice, nor do they strike under his neck as the teeth pass over an ob- 
struction. Inthe Kenaga rake the teeth continually ran on the 
ground, either in raking or when going back after a load, while in 
the model shown, by the tongues being hinged, the rake teeth may 
be raised clear of the ground and not in any way affect the forward 
ends of the tongue. In the Kenaga device if the teeth were raised it 
would necessarily raise the ends of the tongues up against the horse’s 
neck. The bars which form the tongue in the model shown, form- 
ing braces for each other and connected to the rake at a constder- 
able distance apart at their rear ends, are much lighter and stronger 
than if made all in one piece, and have only one point of attach- 
ment to the rake head, as shown in the Kenaga patent. 

Int. 7. State whether or not the loops or staples through which 
the braces of the hinged poles pass are so constructed that the braces 
may be drawn up tight against or in contact with the upper cross- 
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bar of the rake head ; and, if not, state how they are made and for 
what purpose they are used. 
368 A. In the model shown the staples are made so they could 
be drawn up against the upper bar; but in the rakes as man- 
ufactured they are not made so they can be drawn up; neither 
would it work properly if drawn up, as it would throw the ends of 
the tongues too high for attachment to the horses’ breast strap ; 
neither would we have the advantage of the raising of the points of 
the teeth, as the tongues would hold them down. The purpose of 
the staples is to hold the rake from tipping over backwards after it 
has been raised a sufficient distance to clear the teeth of the ground 
or obstructions and enable it to be balanced entirely on the two 
wheels. ; 

Int. 8. Among dealers and manufacturers of agricultural imple- 
nents, including horse-rakes, what would be understood by the ex- 
pression “ stiff poles secured permanently or removably to the ends 
of the rake head,” or what is understood by the term “ stiff poles ”? 

A. They would understand that it was one bar fastened to the 
side of the rake head in such manner that it would not move in any 
direction other than that secured in, but could be, if desired, de- 
tached from the rake entirely. 

Int. 9. What experience, if any, have you had which would en- 
able vou to estimate or determine the raking capacity of the several 
varieties of this class of rakes, including those where the rake is 
drawn backwards by turning the horses around ? 

A. [ have had considerable experience with this class of rakes, 
and have for over five years been in the field during: a greater part 
of the harvest working and experimenting with rakes of this class. 

Int. 10. What, in your judgment, is the difference in raking 

capacity between the sweep--rakes which were used by turning 
369 the horses around to unload and to load after ve have been 

drawn backwards and the Kenaga rake, and also between 
the Kenaga rake and the defendants’ rake, if there is any difference 
in such capacity, understanding that all of the rakes are to be used 
under like circumstances ? 

A. The rakes being of the same size, I don’t think there would be 
much difference in the capacity, if any, as the horses can be turned 
around and pull the rake from under its load and go back into the 
field after another load without any other stops and without any 
danger of the teeth running into the ground or obstructions as they 
are pulled backward, no matter how fast the horses might travel as 
the rake is pulled backward, while with the Kenaga or rakes of that 
cluss the horses must first back the rake from under its load, then 
turn the horses around with the rake before starting back after another 
load, and this same turning operation must again be repeated when 
it is desired to reload the rakes. The difference in the rake shown 
in the model and the Kenaga rake or the other rakes mentioned, 
when the borses are backed from under the loads, then by the driver 
moving back on the seat bar, lifts the points of the teeth clear of 
the ground, and by the tongues being hinged to the rake allow the 
teeth to raise sufficiently high to pass over any obstructions, and 
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thus to pull much lighter and not wear the points of the teeth, as 
would be the case in the Kenaga device, where the tongues are bolted 
rigid, or even in the rake that is pulled backward. 
Int. 11. In the specification of the Kenaga patent it is stated that 
“an iron hook, ¢, extended outward from the end of the pole C will 
give a hitching point more directly in front of the horse.” 
370 State whether or not such front iron ¢ is applied to the rake 
poles by any one within your knowledge; and, if not, state 
how the horse is connected with the front end of the pole. 
A. They are not applied to any of the rakes or poles, to the best 
of my knowledge, and the horses are attached to the end of the bar, 
without the use of this iron, by a ring fastened directly to the end 


of the wooden bar, which is fastened to the horse’s breast strap by 


means of another strap or chain. 

Int. 12. Please look at Defendants’ Exhibit Hudson Patent and 
state whether or not the poles there shown, under the proportion 
stated in the specification, would be of sufficient length to connect 
the horses with them by ring and strap, as mentioned in your last 
answer. : 

A. The specification states that the teeth are about eight feet long 
and the drawings show that these poles, marked C, are full as long 
as the teeth, while the attachment for the horse’s single-tree is on 
the outer end of the axle at the rear end of the teeth; it would ailow 
a horse being hitched by his breast-strap ring and extra strap, as 
spoken of in the last answer, as the ordinary thills in a buggy or 
wagon are only about six feet long from the single-tree to their for- 
ward ends. : 

Int. 13. Would they still be long enough if a section of chain was 
connected with the hitching rings or clevises, so as to permit the 
whiftletrees or single-trees to come in front of the wheels? 

A. The wheel, as shown in the drawings, is considerably larger 
than the wheels used on rakes of this class, as with this length tooth 
the rake would not work well if raised higher than eight or ten 
inches off the ground at its rear end. In this case the whiffletree, 

pulling from the center of the wheel, would either have to be 
371 set out to one side far enough to miss the wheel or far enough 

uhead. In the first case the tongue would be long enough 
and make as good a hitch as shown in the Kenaga rake; in the 
latter case the tongue would necessarily have to be made as much 
longer as half the size of the wheel, which would be about ten inches. 
With either of these changes the tongue would be long enough for 
the ordinary horse. 

Int. 14. State, if you know, the diameter of the wheels used by 
the complainant and by the defendants, as their rakes are manufact- 
ured. : 

A. In the complainant’s rake they use a wheel about ten or twelve 
inches. The wheels in the defendants’ rake are from twenty to 
twenty-two inches. 
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Cross-examination by G. P. Fisner: 


C. Int. 15. Are you in the employ of Messrs. Trumbull, Reynolds 
& Allen? 

A. Part of my time. 

C. Int. 16. By whom are you employed when not employed by 
such firm ? 

A. No one; I am working for myself. 

C. Int. 17. Do you receive a royalty from Messrs. Trumbull, Rey- 
nolds & Allen under your patent No. 288,314? 

A. I do not. : 

C. Int. 18. Is there any understanding or expectation upon your 
part that a royalty will be paid you if a rake made in accordance 
with your said patent should escape infringement of the Kenaga 
patent or in event the Kenaga patent should be held invalid by 
the courts? 

A. I have no understanding with any one that I will receive any 

royalty, whether the Kenaga patent be sustained or not. 
O12 C. Int. 19. What understanding, if any, exists between you 
and Messrs. Trumbull, Reynolds & Allen or the T., R. & A. 
Manufacturing Company with regard to the manufacture of rakes 
under your patent? 

A. The understanding is that they may make all the rakes they 
choose without paying royalty. | 

C. Int. 20. Have you ever licensed any one other than Trumbull, 
Reynolds & Allen under your before-mentioned patent? 

A. I have not. 

C. Int. 21. In your judgment, cannot a successfully operating rake 
be made in accordance with the Kenaga patent by one skilled in 
that particular art? 

A. One serious objection might be raised to the rakes, as the points 
of the teeth cannot be gotten off the ground. Aside from this, the 
rake would work. 

C. Int. 22. This objection which you have noted was common to 
all drag or side-draft rakes at the date of the Kenaga patent, was it 
not? 

A. This was common to all rakes of this class, with the exception 
of the Hudson rake, who hitched the horses at the side and pro- 
vided that a bar might be used, whereby the points of the teeth 
could be lifted’ over obstructions or clear of the ground. 

C. Int. 23. Please refer to the Hudson patent and specify the bars 
which you mean in your last answer. 

(Witness refers to patent No. 94889.) 


A. The bars C are arranged so that they may be adjusted high or 
low, at their points, to any desired height. 
C. Int. 24. For what purpose will such adjustment be made? 
A. To make it convenient for the boy sitting on the horse to 
reach. 
379 C. Int. 25. About how high, with respect to the back of the 
horse, would you say these bars should be placed, in accord- 
ance with the Hudson patent? a 
26—345 


: See ee ee PM tet > 
J # etal kg 
‘ ea 
: ‘ 
+ 
201 ; 
ai 

® 


riba aliane set 5a 


" Ss * % * 
enc mA Ai aOR at, i AE POE Reps oe dag Mah oA 


29 ane A 


# 
‘eottns ae pmeee aenaea ee 
* 


. 
: 
: 
; 
I 
4 
: 


202 THE ACME HAY HARVESTER CO. VS. 


A. I should say about half way up its side. 

©. Int. 26. About how far forward, with respect to the body of the 
horse, do you think it would be necessary or desirable to extend the 
ends of these bars in order to accomplish their purpose in the pat- 
ented structure ? 

A. It would be necessary and desirable that this bar C in the 
Hudson patent should extend far enough forward to pass the horse’s 
shoulder, in order that the end of the bar C, in turning the rake, 
would not in any way injure or run into his side. 

C. Int. 27. If, therefore, as one skilled in the art, you were to build 
a machine in accordance with the Hudson patent, and to accom- 
plish the purposes of this patent, you would extend the bar C about 
as far forward as the front of the horse’s shoulder, would you not? 

A. I would extend it at least this far forward, but, as the specifi- 
cations speak of the teeth being about eight feet long, the drawings 
would show the bars C to be even longer than to pass the horse’s 
shoulder. 

C. Int. 28. Do I understand you to mean that there is a distance 
of more than eight feet between the forward ends of the bar C, as 
shown in Fig. 2 of the Hudson drawing, and a vertical line bisect- 
ing said bars from the links on the ends of the axle? 

A. It would show in the drawings of Figs. 1 and 2 both that what- 
ever distance the teeth projected forward of the axle the bars C in 
figure 1 and figure 2 would extend the same distance, and, as the 

teeth extend some back of the center of the axle to which 
374 ~~ the links are attached, the distance between the link and the 
forward end of the bar C would not be quite eight feet. 

C. Int. 29. Having respect simply to the purposes of the Hudson 
patent, would not a skilled mechanic, in your judgment, in con- 
structing a machine in accordance therewith, make the bars C sim- 
ply long enough to be conveniently grasped by the riders of the 
horses, particularly in view of the fact that no exact dimensions for 
such bars are prescribed ? 

A. As the dimensions are not spoken of, only taken in relation to 
the dimensions given for the teeth and in connection with the draw- 
ings, he would undoubtedly make the bar C extend to the points of 
the teeth. 

C. Tut. 30. You think, therefore, he would be guided in making 
these bars rather by the length prescribed for the teeth than by the 
purpose which the bars are to accomplish, do you? 

A. If he was to make the teeth longer or shorter he would un- 
doubtedly know that that would not make any difference to the 
length of the bars C, but as the specifications say about eight feet 
and the bars C show in the drawings to extend as far forward as the 
points of the teeth, if le shortened or lengthened the teeth he would 
not in any way change the bar. 

C. Int. 31. You think, therefore, do you not, that he would be 
guided in constructing these bars by the office which they were to 
perform, and not by the length prescribed for the teeth, inasmuch 
“ it — no diflerence whether the bars be longer or shorter than 
the teeth % 


STEPHEN MARTIN ET AL. 203 


A. The teeth would be a material guide in constructing these 
bars C, as they give, by referring to the specifications and drawings, 
the distance that their points should extend forward of the 
375 axle; but if he made the teeth longer than eight feet he 
would know that that had no effect on the length of the bar, 
; neither would it if he made the teeth shorter than eight feet. 
» a C. Int. 32. By thus adopting eight feet as a length for the bars 
and retaining such length, whether the teeth be lengthened or short- 
ened, he would be guided by the office which these bars were to per- 
form, would he not? 

A. He would not know just what length it required these bars 
C to be before trying the device, unless he was guided by the specifi- 
cations and drawings. 

: C. Int. 33. Referring to the purposes of the Hudson invention, 
in what way do you understand that the horses would be attached 
thereto ? 

A. The horses would be independently hitched at the side of the 
rake by single-trees to the loops or links on the end of the axle out- 
side of the wheels. 

C. Int. 34. Would not some provision be made in order to prevent 
the single-tree interfering with the wheel of the machine? 

A. Unless the single-tree was attached forward of the wheel by 
means of chain or other suitable device, it would be necessary to 
extend the axles out past the wheel far enough to allow the single- 
f ' tree to be attached close up to the axle, but clear of the wheel, as 

shown in the Carrothers patent, the Currier patent, and the Roney 
patent. 


By agreement of counsel the further taking of testimony is ad- 
journed until Friday, May 21, A. D. 1886, at ten o’clock a. m. 
ALBERT H. ADAMS, 
Notary Public. 


376 Fripay, May 21, A. D. 1886. 


Met pursuant to adjournment. 
Present as before. 


C. Int. 35. Having respect to the objects of the Hudson invention, 
the ordinary purchaser of the Hudson machine would attach the 
horses thereto by single-trees and chains, would he not? 


A. Yes. 
4 C. Int. 36. Assuming the horses to be attached by single-trees and 
” chains to the ends of the axle in the Hudson machine, and assum- 
ing the dimensions of the bars C and of the rake teeth to be as you 


have stated, would it be practical or possible to attach the horses by 
their breast straps to such bars? a 

A. Assuming the dimensions as stated in the specification and 
drawings, it would be possible to hitch the average horse to the bars 
C by their breast straps, especially if the irons shown, marked ¢, on 
the ends of the poles C of the Kenaga patent, which are not claimed 
therein nor are thev used on their machines, were used on the ends 


* 


, of these bars © of the Hudson patent. 
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C. Int. 37. About what would you say would be the distance, in 
a machine built in accordance with the Hudson patent, between the 
forward ends of the bars C and the vertical line bisecting said bars 
from the front edge of the wheels? 

A. I would suppose the distance from the forward end of the bar 
C back to the wheel to be about five feet, as the wheels shown in the 
Hudson patent are much larger than used in the Kenaga patent or 
in the manufacture of the Kenaga rakes. 

C. Int. 38. Assuming the distance from the front ends of the bars 

C to the front of the wheels in the Hudson machine to be 
8377 five feet, and assuming the horses to be connected by single- 

trees and chains to the ends of the axle, please state how far, 
with respect to the body of the horse, the bars C would extend. 

A. They would extend at least as far forward as the horse’s breast 
if the single-tree was hitched close to the front edge of the. wheel. 

C. Int. 39. Would it be practical to connect the single-tree so that 
it should come very close to the wheel ? 

A. Yes; so long as it did not touch the wheel. 

C. Int. 40. Would it be practical, in your judgment, to connect the 
horses by chains and single-trees to the Hudson machine, and to 
connect them also by breast straps to the bars C, if the front of these 
bars were of no greater distance than five feet from the front of the 
wheels ? 

A. It would be. 

C. Int. 41. Would it not be necessary to extend these bars in some 
manner, either forwardly or laterally ? 

A. The horses could be practicably hitched to this rake, in the 
manner spoken of in the preceding question, without the use of any 
other device or extensions. 

C. Int. 42. What do you mean by the expression “ practicably 
hitched,” in your last answer ” 

A. I mean that the horses could be hitched to the rake by any 
one who knew how to hitch up a horse,so that the rake would 
operate. 

C. Int. 43. Operate for what purpose and in what manner? 

A. For the purpose of raking hay from the field to a stack or 
ricker. 

C. Int. 44. Assuming the horses to be attached to the Hud- 

378 son machine, in the manner last referred to by you, please 

define how the load of hay could be deposited upon a ricker 
platform and the machine backed therefrom. 

A. By the single-trees being held off the horse’s heels by the use 
of hip straps, such as are used in plowing, harrowing, ete. The 
horse would be allowed to move back some distanee and thus tighten 
his breast straps, which, being attached to a ring or otherwise &t the 
forward end of the bar C, could back the rake from beneath its load. 

C. Int. 45. In backing the horses when so attached to the Hudson 
machine would there not be danger of their legs striking the wheels 
before the breast straps became taut ? 

A. There would be, unless the horse would back straight; so also 
there would be in the Kenaga device. 
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C. Int. 46. Do you think it would be practical to connect the horses 
by single-trees and chains to the links on the ends of the axles in 
the Hudson machine, and by breast straps to the poles C, and under 
the ordinary conditions of field operations to satisfactorily work such 
a so that the horses could back the rake from beneath the 
oad ? 

A. There might be some objection, as the horse in backing might 
sometimes strike the wheel ; but by extending the axles a little fur- 
ther out from the wheels it would satisfactorily operate. 

C. Int. 47. Is it not your judgment that without so extending the 
axle a Hudson machine, when the horses were connected thereto in 
the manner before detined, would, under ordinary conditions of field 
operations, be impracticable for general use ? 

A. There would be objections to it, as in backing, if the 
379 horses were to swing their hind feet in towards the it they 
would strike against the wheels. 
‘C. Int. 48. In your judgment, would not such objections be fatal 
to the introduction of such machines to the trade? 

A. It would not entirely destroy the usefulness of the rake. 

C. Int. 49. (Question repeated.) 

A. No, sir; it would not. 

C. Int. 50. In your judgment, would it be any material advantage 
in the operation of the Hudson machine to connect the horses by 
breast straps to the poles C? 

A. I consider it would. 

C. Int. 52. Would such be your judgment if the horses were also 
connected by chains and single-trees to links on the ends of the axle 
and if the poles C did not extend beyond the horses’ breasts ? 

A. It would be. 

C. Int. 53. How do you reconcile your last answer with your an- 
swer to C. Int. 47? 

A. I consider it would be a practical machine, but would, as I 
have stated before, without any modifications, have the objection of 
the hurses’ heels striking against the wheels if they should swing in 
next to the rake in backing up. 

C. Int. 54. Would there not be constant danger of the horses 
swinging against the wheels of the machine under ordinary condi- 
tions of field operation when backing the machine? 

A. There would be, unless the horses were carefully handled. 

C. Int. 55. If the ordinary field hands were employed in 
380 handling the horses would not the danger of the horses back- 
ing against the wheels be a very serious objection to the use 

of the Hudson machine in the manner suggested by you? 

A. I don’t consider it would be very serious, as, in case the horse 
did touch the wheel merely in backing, it would not necessarily in- 
jure him, as the wheels would be revolving backward as he moved 
backward. 7 

C. Int. 56. Would it not, in your judgment, be a material im- 
provement upon the Hudson machine to provide the same with 
draft bars extending a distance beyond the wheels or to extend the 
axles at a sufficient distance beyond the wheels to prevent the horses 
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striking the wheels in the backing operation, assuming the horses 
to be connected by breast straps to the poles C in the manner de- 
scribed by you? 

A. I consider it would be an improvement to extend the connec- 
tion for the horse by a single-tree far enough past the wheel to ad- 
mit of his backing without coming in contact with the wheel, as 
shown in the Bean patent, Fig. 4 of the drawings. 

C. Int. 57. Would an extension of the axle of the Hudson patent 
in the manner shown in the Bean patent and to the extent there 
shown be sufficient for such purpose” 

A. As the teeth, in rakes of this class, are placed about twelve 
inches apart, and taken in connection with the drawings, the exten- 
sion of the axle, Fig. 4, Bean patent, would be something over 
twelve inches, and would thus give sufficient room. This would be 
from the outer end of the hub of the wheel, which, in the drawing, 
extends some further out than the rim of said wheel. 

(. Int. 58. In the Bean patent it is stated that “the gud- 

381 geons B B! project some distance bevond the hubs of the 
ground wheels so as to afford room for attachment of the 

ropes or chains D [)', to whose ends are secured the single-trees d d'.” 
How far, in vour judgment, would it be necessary to extend these 
gudgeons in order to accomplish their function in the Bean patent? 

A. It would not be necessary to extend them more than suf- 
ficiently far to insure the ropes or chains rubbing against the rim 
of the wheel as the horses would vary in going over the ground. 

C. Int. 59. Would not the ordinary mechanic in constructing the 
Bean machine extend the gudgeons Bb Bb! simply a sufficient distance 
to permit them to accomplish the function stated for them in the 
patent? 

A. As I stated in the last answer, and the mechanic not taking 
into consideration Fig. 4 of the drawings, he would only extend 
them to admit of the vibrations of the rope or chain or of its being 
drawn at different angles from the wheel without touching its rim. 

C. Int. 60. How far should the ends of the axles of the Hudson 
machine be extended in order to avoid the danger of the horses 
backing upon the wheels, assuming that the horses were connected 
by their breast straps to the poles C of the Hudson patent ? 

A. As they are already extended a short distance outside the 
wheels, it would only be necessary for them to be extended about 
twelve inches in order to insure the horses’ heels not touching them. 

C. Int. 61. Ifthe horses were attached by single-trees to the ends 
of extensions of the axle of the Hudson machine of the length you 
have just mentioned, how far would the center of the whiffletree be 

from the projecting poles C of the patent? 

382 A. I would judge it would be about twenty-two inches. 

C. Int. 62. Assuming the horses to be connected to the Hud- 
son machine by single-trees and chains to the ends of the axles and 
by breast straps to the projecting poles or arms C, please describe 
the operation of backing the horses. / 

A. As the breast straps would be connected to the forward ends 
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of the poles C and the horses were moved backwards, and as this form 
of rake backs very easily, it would necessarily back. 

C. Int. 63. You will observe that the poles or arms C of the Hud- 
son patent are connected to the tops of the uprights. In the back- 
ing operation would not the backward movement of these poles ele- 
vate the rake teeth to a considerable extent and hold them elevated 
so Jong as the backing was continued ? 

A. First, in backing the Hudson rake with the horses hitched to 
the forward end of the bars C by their breast straps the fact of their 
being connected to upright bars at their rear ends would not havea 
tendency to raise the points of the teeth off the ground, as the line 
of draft would be directly communicated from the forward point 
of this bar C to the axle, or resistance, substantially the same as 
the draft would be applied to the Kenaga device; second, as the 
hay would be on the points of the teeth, it could not raise until 
backed out from under its load, even if it might have this tendency. 

C. Int. 64. In your judgment, therefore, it would make no differ- 
ence, so far as the elevation of the teeth are concerned, whether the 
rear ends of the poles C in the Hudson patent are connected to the 

tops of the uprights or to the rake heads? 
383 A. It would make no difference, in my judgment, how 
high or low the rear ends of these bars C might be connected 
to the head of the rake, so long as their forward ends were free for 
the attachment of the horse’s breast strap at a convenient height. 

C. Int. 65. Assuming the ends of the axle of the Hudson machine 
to be extended in the manner referred to by you, and assuming the 
horses to be attached to such extensions and by breast straps to the 
projecting arms C, would it not be necessary to extend the forward 
ends of these arms in an outward direction from the rake head? 

A. It would not be necessary any more than where a horse is at- 
tached to a bus or wagon by means of chains or straps directly to 
the end of the pole without the use of a neck yoke or extension out- 
wardly. 

©. Int. 66. About how long is the ordinary wagon or bus pole ? 

A. Measuring from the single-tree forward to the end of the pole, 
a would measure from seven to eight feet. 

. Int. 67. Assuming the arms C in the Hudson machine as ex- 
alien about five feet in front of the wheels, and assuming the 
horses to be attached to the links on the ends of the axles by chains 
and single-trees, would it not be necessary to extend the arms C in 
an outward direction in order to enable the horse to back the ma- 
chine? 

A. As the bars C would be sufficiently long to come as far for- 
ward as the horse’s breast they could be attached by means ofa 
short strap or chain to his. breast strap or collar. 

C. Int. 68. Would not the horses in so backing as to avoid the 

wheels wrench or break off the bars? 
054 A. They would be no more liable to break or wrench by a 
side or outward strain any more than if they had outward 


extensions. 
C. Int. 69. If the bars C of the Hudson machine extended no 
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further forward than the horses’ breasts and were connected, as you 
suggest, by short breast straps to the collars would not the horses in 
a forward movement tend to thrust the maaan of the rake teeth into 
the ground ? 

A. They would not, as they would be or could be, by the adjust- 
ment shown in the drawings, on about a level with the horses’ breasts 
and would have no effect whatever on the points of the teeth. 

C. Int. 70. In operating the Hudson machine the horses are to 
have independent riders, are they not? 

- Y cs, e 

'. Int. 71. The legs of the riders would come between the bindies 
of the ao and the projecting arms, would they not ? 

A. They would. 

C. Int. 72. In reversing the direction of travel of the Hudson ma- 
chine the riders would wheel the horses in an outward direction, 
would they not? 

Yes. 

'. Int. 73. Having consideration for the purposes of the Hudson 
oa ation, de you find in the Hudson patent any suggestion which 
would incline a skilled mechanic when constructing a machine in 
accordance with said patent to provide the projecting bars with any 
means whereby breast straps may be attached thereto ? 

A. I do not. 

C. Int. 74. From an examination of the Kenaga patent 

885 what kind of pole do you find to be there defined as neces- 

sary In constructing a rake in accordance with Kenaga’s in- 
vention ? | 

A. If poles are used they are described in the Kenaga patent as 
being stiff and secured permanently or removably to the ends of the 
rake head. 

C. Int. 75. What do you understand to be the object in the con- 
structions defined in the Kenaga patent of attaching the poles at the 
end of the rake bead ” 

A. In order that the horses may be hitched by the side and close 
to them, similar to that shown in the Hudson patent. 

C. Int. 76. Do you mean to infer by this last answer that the pur- 
poses of the poles in the two patents are the same ? 

A. By attaching the horse’s breast strap to the end of the poles in 
both the Kenaga and Hudson patents their purposes would be the 
same. 

C. Int. 77. Considering the specifications of these two patents, do 
you find the purposes of the poles as defined therein to be the same ? 

A. I do not. 

C. Int. 78. Would it make any material difference in the opera- 
tion of the poles in the Kenaga patent if the rear ends of the poles 
were attached at some distance, say from one to three feet, from the 
ends of the rake head, the outer ends of such poles extended in a 
forward and outward direction, as at present ? 

A. They would necessarily have to be made longer and stronger, 
as the backing of the rake would have a greater tendency to break 
them. Aside | from this, if attached in the same manner as shown 
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in the Kenaga device, it would make no material difference, only 
that as the rear end is connected close to the teeth and being 

386 in the body of the rake it would not allow it to take its load 
freely, and the hay would wedge between the tongue and 

teeth and would not of its own accord be unloaded when backing. 

C. Int. 79. In your judgment, however, and having reference to 
the purposes of the Kenaga invention, would not poles, extend- 
ing from a slight distance, say one to three feet, from the ends of the 
rake head toa position about the same as the front ends of the poles 
in the Kenaga patent be the mere mechanical equivalents of poles 
connected directly at the ends of the rake head, as in such patent? 

A. In making this change and attaching the tongue rigidly to the 
rake head, as stated in the Kenaga patent, it would merely be the 
equivalent of the device shown to rigidly attach it at a point a short 
distance from the end of the rake or the distances spoken of in the 
question, but would not in this manner operate satisfactorily with- 
out materially lessening the capacity of the rake and carrying at all 
times a considerable amount of hay under each tongue. 

C. Int. 80. Referring to defendants’ model, are not the tongues 
formed of sufficient thickness to render them stiff, and is such not 
also the case with defendants’ rakes ” 

A. The bars or tongues are nade practicably stiff from one end to 
the other, but are not connected rigidly to the rake; therefore 
neither in their operation or at any other time are they a stiff tongue, 
only in one direction, that being sideways. 

C. Int. 81. In the operation of backing a rake made in accordance 
with the Kenaga patent or in accordance with the defendants’ model 

do the poles yield in a lateral direction ? 
387 A. No; they only yield what little the timber will spring. 
C. Int. 82. It is necessary, is it not, in both constructions 
that the poles should be stiff against lateral movement both in the 
backing and wheeling or turning operations? 

A. It would be necessary that they should not have any lateral 
lay or give, or at least but little. ‘The same would apply in the 
Hotes patent if breast straps were attached to the forward ends of 
the poles C, which have no lateral give. 

C. Int. 83. As regards lateral movement, are not the rear ends of 
the pules in the defendants’ model rigidly corinected to the rake? 

A. Laterally they are rigid ; even more so by means of their braces 
than the Kenaga or Hudson device. 

C. Int. 84. Would it make any material difference if the tongues 
and brace bars in the defendants’ model were brought nearer to- 
gether at their rear ends, say one-half or one-third their present 
distance ? 

A. It would make them very much weaker, as their points of con- 
nection to the rake would be so close together it would necessitate 
their being made very much stronger, while as ai present they are 
made :nuch lighter at their rear ends than at their points or forward 
ends, and still are sufficiently strong. 

C. Int. 85. Would it make any difference in the principle of op- 
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eration whether the rear ends of the tongues and brace bars be close 


together or far apart? 

A. As the tongues or bars are pivoted to the rake head they 
must necessarily, by means of their braces, be connected at a con- 
siderable distance apart or they would not resist the lateral 

strain. 
388 C. Int. 86. The object, therefore, in connecting at a distance 
apart is simply to make them rigid in a lateral direction, is it 
not? And is it not simply necessary to connect them ata slight 
distance apart ? 

A. As the brace to the tongue extends back to the rear cross-bar 
of the rake, and the bar being connected a considerable distance 
above and in front of this cross-bar, there would necessarily have to 
be a considerable distance between their points of attachment in 
order to make them laterally stiff enough. 

C. Int. 87. Referring to the Dain patent, No. 288,514, I will ask 
you whether it would be a departure in principle of construction 


from the form there shown if the brace bars and tongues were but 


half their distance apart at their rear ends. 

A. If the rake was constructed so that the upper cross-bar, to which 
these bars are hinged in the Dain patent, was sufficiently strength- 
ened at the points nearer together to where you expected to pivot 
the bars, the same as they are supported ana strengthened as shown 
in the Dain patent, the principle would be the same. 

C. Int. 88. Referring to the Dain patent and to the defendants’ 
model, is it a matter of material difference whether the braces be 
upon the outside or inside of the poles ” 

A. The difference would be that the poles would be easier broken 
by lateral strain at its point of comnection with the brace if it were 
upon the inside. | 

C. Int. 89. So long, however, as the braces were sufficiently strong 
to guard against lateral movement there would not be any differ- 
ence in principle or operation, would there? 

A. No, sir. 
389 C. Int. 90. Please describe the mode of operation of backing 
a rake inmade in accordance with defendants’ model after the 
rake teeth have passed between the prongs of the stacker platform. 

A. The operation of-backing from beneath the load or away from 
the stacker would be the same as in backing the rake at any other 
time, which would be accomplished by means of the horses’ breast 
straps being attached to the forward ends, the same as it would be 


accomplished by attaching the breast straps to the forward ends of 


rs bars C of the Hudson patent. 

Int. 91. Deseribe the mode of operation of a rake built in ac- 
thee coma with defendants’ model when such rake is being turned to 
go from the stacker back into the field, pointing out particularly 
the action of the poles upon each of the horses at all times. 

A. In turning the rake the driver or rider, as the case may be, 


would hold one horse back and let the other one move forward, and 


by doing this the rake is turned as may be desired. 
C, Int. 92. Are the horses not connected by hitch straps to the 
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outer portion of the poles in the operation of machines made in ac- 
cordance with defendants’ model ? 

A. They are not. 

C. Int. 95. In what direction is the strain thrown upon the poles 
or either of them in the operation of turning a rake like defendants’ 
model ? 

A. The turning of the rake is not done nor can it be practicably 
done by the use of the tongues, as the rake teeth being of such a length 
and so many of them that the friction upon the ground at their 
points would be so great that it would be very difficult, if at all ac- 

complished, by the ends of these tongues; but as one horse 
O90 ~=~=—o moves forward and the other one is held back, the horse that 

is moving forward will turn the rake teeth upon the ground 
to any desired position by means of lis attachment to the single- 
tree, as is shown in the Bean and Hudson patents, independent of 
these tongues. 

C. Int. 94. Please deseribe the operation of a rake made in ac- 
cordance with the Kenaga patent when in the act of backing the 
rake and when its teeth are between che teeth of the ricker plat- 
form. 

A. The operation of backing the Kenaga rake from between or 
beneath the teeth of the ricker platform would be accomplished the 
same as at any other time, which would be by attaching the horses, 
by their breast straps, to the forward ends of the poles C, the same 
as it would be in the Hudson patent if the same harness attach- 
ments were used. . 

C. Int. 95. Would it not also be necessary to provide some means 
of attaching the breast straps to the poles of the Hudson machine? 

A. It would be necessary to bore a hole through the end of the 
bar or put in a staple, to which the breast strap may be attached. 

C. Int. 96. In the operation of backing a rake made in accord- 
ance with defendants’ model and a rake made in accordance with 
the Kenaga patent, do not the poles perform the same function so 
far as enabling the horse to back the rake from beneath the load ? 

A. As the tongues are hinged at their rear ends to the rake in the 
defendants’ model, when the horse is backing the tongues will con- 
form freely to the height of the horse, and to the height of whatever 
his attachments may be, and not draw up or down on his neck, as 

would be the case in the Kenaga or Hudson device. 
oo | C. Int. 97. Do not the poles in a rake made in accordance 
with defendants’ model accomplish all the functions of the 
poles in the Kenaga patent in the operation of backing a rake? 

A. With the above-mentioned differences, as in the last answer, 
they do. 

C. Int. 98. Do you regard the use of thills as a substitute equiva- 
lent for poles in the construction defined in the Kenaga patent? 

A. I think it would require a little invention to substitute thills 
for the poles, as it would require the rake to be constructed differ- 
ently at its ends in order to find place for attachment; and these 
differences are not mentioned in the Kenaga patent, but by referring 
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to the J. & W. Carrothers patent it could be seen how this might be 
aceom plished. 

C. Int. 99. What advantages has a rake made in accordance with 
defendants’ model over the old form of drag-rake, wherein the horses 
are connected at the ends of the axles and are reversed in the op- 
eration of drawing the rake from beneath its load ? 

A. In constructing a drag-rake they have for years been used 
with a projecting bar outside of the head of the rake a sufh- 
cient distance to allow the horses to be hitched directly back to the 
bar by a single-tree and still be outside of the wheel. The wheels 
very often, however, were placed beneath or in the body of the rake, 
and overcome the objections of having them on the ends of the 
rake, similar to those shown in defendants’ rake. The advantages 
are, in constructing a rake like defendants’ model over the old form 
of drag-rakes just mentioned, that 7m defendants’ rake, by means of 

the hinged tongues, admits of provision being made whereby 
392 =the rake teeth may be elevated clear of the ground and ob- 


structions, and not in any way atfeect the position or working: 


of the tongues, and not be allowed to tip too far backward. By this 
construction of tongue they will not in any way interfere with the 
rake teeth passing over rough and uneven ground while raking, nor 
destroy the free movements of the points of the teeth, which would 
be the case if a stiff tongue were used, as in passing over obstruc- 
tions the teeth could not be raised sufficiently high to clear without 
raising this stiff tongue up under the horse’s neck at its outward 
extension or casting ate. Then, if the teeth would drop into a dead 
furrow or hollow or the horse would be passing over a knoll the 
teeth would be raised clear of the ground or pull down on the horse’s 
neck. 

C. Int. 100. Have you enumerated all of the advantages possessed 
by a rake made like defendauts’ model over the old style of drag- 
rake? 

A. In the defendants’ rake by the use of these hinged bars or 
tongues it enables the horses to back the rake when desired or 
when unloading, while with the drag-rake the horses are turned 
around and pull the rake backward, and if it were not possible to 
raise the points of the teeth off of the ground, as provided in the de- 
fendants’ model, it would be better that the rake in cither case 
should be drawn backward in going back into the field after another 
load. As rakes of this class are only used on large fields, they 
usually have to travel a considerable distance to get another load, 
while if the points of the teeth were always on the ground, as ina 
common drag-rake, if they were always moved forward, it would be 
necessary that they should be taken back very slow or at about the 

sume speed as when raking, while in the defendants’ rake, 
3993 when backed from under its load, the driver moves back on 
the seat bar and his weight elevates the points of the teeth 
clear of the ground, and he may drive back into the field as fast as 
he chooses without any danger of the teeth running into the ground. 
Aside from this, and the fact that one man ean handle the horses 


— 


me ing 


~— 


STEPHEN MARTIN ET AL. 213 


instead of two boys, there would not be any material difference in 
the raking capacity of the two rakes, if both of the same dimensions. 

C. Int. 101. Do I understand you to mean that if the old drag- 
rake, such as you have described, with draft bars projecting from 
the ends thereof, should be provided with poles, after the manner of 
the Kenaga patent, that such old form of rake wou!d not be im- 
proved alt ws ? 

A. Inasmuch as it is provided so one man can handle the horses, 
instead of two boys, this much of it would be some advantage, but 
would not add much, if any, to the capacity, as it could not go back 
into the field as fast as the old form of drag-rake, as the teeth 
would necessarily run into obstructions, and it also requires longer 
to back from beneath the load a sufficient distance for the horses 
to turn without cramping the hay and then turn clear around, 
which operation would have to be, as far as turning is concerned, 
repeated when wishing to gather another load or come back toward 
the stacker, while with the common drag-rake the horses are turned 
straight around and go back into the field without any other 
stops. 

C. Int. 102. In the operation of the old form of drag-rake it was 
necessary, was it not, to reverse the horses and draw back the rake 
when a serious obstruction was presented to the points of the 
teeth ? 

A. This would be the case. So also it would be with either form 

if the obstruction was a very serious one and the teeth would 
394 run into it any censiderable distance, which would be the 

case if driving very fast. This is not common with any of 
the rakes, as the ground is usually level enough, so that the teeth 
will, by their being slanted from the under side, pass over most of 
the obstructions, but in ease the obstruction was not serious or the 
teeth did not become very tight the rake having the stiff tongues 
could back up, then turn, and pass the obstruction. 

C. Int. 103. Is it not, therefore, a material advantage in having 
the rake provided with means whereby it could be backed to avoid 
obstructions ? 

A. It is an advantage in that case. 

C. Int. 104. Will you please examine the circular now handed you 
and marked “Complainant’s Exhibit Kirk Exhibit D,” and state, 
if you know, whether the statements upon the page “A” and be- 
tween the points marked with a cross are true as regards those re- 
ferred to? 

A. With reference to the rake shown in the cut down at the right- 
hand lower corner of the wood cut, on the said circular marked 
“Kirk Exhibit D,” the reading on page marked “A,” between the 
crosses on said page of the circular, are true. 

©. Int. 105. In the rake to which such statements refer, state, if 
vou know, whether the projecting poles are rigidly attached to the 
rake heads, so as to be incapable of movement in an independent 
vertical direction or connected thereto by hinges permitting vertical 
movement with respect to the rake bottom. 
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A. They were connected to the rake head by hinges and did have 
an independent vertical movement with reference to the rake body. 
C. Int. 106. With the old form of drag-rake, to which you 
595 ~=— have referred and in which two riders were employed, was 
there not great difficulty experienced in getting the rake load 

onto the ricker ? 

A. There was considerable difficulty when the boys first started 
to work the rake until they had learned how to handle the horses ; 
so also there would be with one person handling both horses; but in 
either case these objections would soon be overcome, especially in tie 
‘ase where the tongues were used. 

C. Int. 107. With independent riders was there not constant danger 
in the old form of drag-rake of breaking the teeth of the rake or the 
platform when the riders turned the horses to withdraw the rake or 
when the riders advanced the rake into the platform ? 

A. There is considerable danger of this, and it often happens ; 
more especially, however, when first starting. 

C. Int. 108. Do you not have constant difficulty when selling rakes 
to the trade or the farmers who have had no experience with drag- 
rakes having projecting poles at their ends in convincing them that 
it is practicable to hitch two horses at the ends of the rakes and sue- 
cessfully control them by a single driver ? 

A. At first mentioning it they doubt that it could be done, but 
after explaining it to them, and knowing that the common drag- 
rakes were guided by one horse moving faster than the other, then 
they understand how it could operate. I mean where each horse 
lias a separate driver, as is the case with the drag-rake. 

C. Int. 109. Is it not a fact that since the introduction of the first 
rakes having projecting poles at their ends and draft bars that such 
forms of rakes have very largely superseded the old form of drag- 
rake? 

A. It is. 
396 C. Int. 110. As the owner of the Dain patent No. 285,514, 
is it not to your interest to have the Kenaga patent declared 
invalid by the courts ? i 

A. I have no control over the Dain patent; personally it is of no 
interest to me. 

C. Int. 111. Who owns the entire interest in such patent ? 

A. Trumbull, Reynolds & Allen own the exclusive right to man- 
ufacture and sell all the rakes they choose under said patent. 

C. Int. 112. Have you been paid the full consideration for which 
you transferred the said exclusive right to Trumbull, Reynolds & 
Allen ? 

A. I have. 

C. Int. 115. Has not the sale by Trumbull, Reynolds & Allen of 
hay-rakes like defendants’ model largely increased their sale of their 
stackers ? 


(Objected to, for the reason that sale of stackers has nothing to 
do with this suit.) 
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A. It would be hard for me to tell, as I do not keep the books or 
have anything to do with them. 
C. Int. 114. Do you not believe such to be the fact ? 


(Same objection.) 


A. So far as the sale of the stacker is concerned, to the best of my 
knowledge, we did not sell more than a hundred more last year 
than the year before. The rake shown in the model was only made 
last vear. 

C. Int. 115. Do you not receive a royalty upon the stackers man- 
ufactured by Trumbull, Reynolds & Allen, and is it not therefore to 
your interest to increase the sales of such stackers? 

A. I do receive a royalty on the stackers only. The rake does 

not make me any money one way ortheother. These stackers 
397 ~— are used with all forms of rake, including complainant’s com- 

» mon drag-rakes and rakes that the farmers themselves build. 

C. Int. 116. State, if you know, what business relations exist be- 
tween the defendants herein and the firm of Trumbull, Reynolds & 
Allen or the T., Ru& A. Manufacturing Company. 

A. No other relations that I am aware of than that the defend- 
ants are the agents of said firm or company for Peoria, Illinois, and 
Vicinity. 

C. Int. 117. At whose request and at whose expense are you in 
attendance here as a witness ? 

A. At the request of Messrs. West & Bond and at the expense of 
T., R. & A. Manufacturing Company of Kansas City, Missouri. 

C. Int. 118. Is the T., R. & A. Manufacturing Company bearing 
the expense of this litigation ? 

A. I think they are. That is my understanding. 


Redirect : 


R. D. 119. You spoke of the hay being liable to wedge under the 
arms or tongues of the Kenaga rake if their attachment should be 
made over in the body of the rake. Is there the same liability in 
the defendants’ rake; and, if not, why not? 

A. There is not, as the attachment of the tongues to the rake are 
about fourteen inches above the teeth, and, the tongue being hinged, 
when the horse would back their ends would be raised slightly and 
thus loosen the load. 

R. D. 120. In C. Int. 99 you stated that hitching bars projecting 
beyond the wheels at the ends of a rake were old. State whether or 
not they were old in the form shown in the complainant’s Kenaga 
patent. ' 


(Question objected to as not properly relating to any matters 
brought out on cross-examination.) 


398 A. They were. 

R. D. 121. State whether or not the trade in hay-stackers 
has increased beyond what it would naturally increase or ought to 
increase under the commercial efforts made to keep them on the 
market and sell them. 
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A. I don’t think it has. 


Recross: 


R. C. 122. Is it not a fact that objection has been made to rakes 
like defendants’ mode! because the extension of the projecting poles 
across the teeth interfered with the capacity of the rake’ 

A. Not to my knowledge by any one using them, but may have 
been made by parties interested in other rakes. 

R. C. 123. Has not such objection been reported to you by your 
agents? 

A. Not on the rake made in accordance with the defendants’ 
model, but I believe such objections were made to the rakes made 
like the ones shown in “ Complainant’s Exhibit Kirk Exhibit D,” 
but don’t remember by whom. We have obviated this objection by 
raising the tongues at their rear ends about two inches higher. 


JOSEPH DAIN, Jr. 


By agreement of counsel the further taking of testimony is ad- 
journed until Tuesday, May 25, 1586, at ten o’cldck a. m. 
ALBERT, H. ADAMS, 
Notary Public. 


399 Turspay, May 25, 1886—ten o’clock a. m. 
Met pursuant to adjournment. 
Present as before. 
By agreement of counsel the further taking of testimony is ad- 
journed until Wednesday, May 26, A. D. 1586. at ten o'clock a. m. 
ALBERT H. ADAMS, 
Notary Public. 


Wepnespay, May 26, A. D. 1886—ten o’clock a. m. 
Met pursuant to adjournment. 
Present as before. 
Note.—Under this date the cross-examination of the witness, W. 
S. Bates, was taken up and proceeded with, as will be seen by refer- 
ence to deposition of said Bates. 


STATE OF ILLINOIS, |. 
County of Cook, eae 


[, Albert H. Adams, a notary public in and for the county of 
Cook, in the State of [llinois, do hereby certify that the foregoing dep- 
ositions of William 5. Bates and Joseph Dain, Jr., were taken before 
me at the times and place therein specified, pursuant to agreement; 
that the parties to the said cause were present at the taking of the 
same—complainant by its attorneys, Pierce & Fisher, and defendants 
by their attorney, L. L. Bond, Esq.—as therein appears ; that before 
depusing the said William S. Bates and Joseph Dain, Jr., were each 
by me first duly sworn to tell the truth, the whole truth, and nothing 
but the truth in the cause now pending in the circuit court of the 
United States tor the northern district of Illinois, wherein The Acme 
Hay Harvester Company is the complainant and Stephen Martin 
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et al. are the defendants; that the said depositions were reduced to 
writing from the statements of said William S. Bates and 

400 Joseph Dain, Jr., and the same duly subscribed by them, as 
therein appears. 

And I do further certify that lam neither attorney nor of counsel 
for any of the parties in said depositions or caption named and am 
in nowise interested in the result of said cause. 

In testimony whereof | have hereunto set my hand and affixed 
my notarial seal this thirty-first day of May, A. D. 1886. 

ALBERT H. ADAMS, 


[SEAL. | Notary Public. 
401 DereNDANTs’ Exuipir Pennock Parent. A. H. A., N. P. 
. DEPARTMENT OF THE INTERIOR, 


Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the reeords 
of this office of letters patent granted Moses Pennock and Samuel 
Pennock, February 17, 1827, for improvement in the hay and grain 
horse-rake. | 

In testimony whereof I, M. V. Montgomery, Commissioner of 

Patents, have caused the seal of the Patent Office to be 
[seav.] affixed this llth day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 
Commissioner. 


402 UNITED STATES OF AMERICA: 
To all to whom these letters patent shall come: 


Whereas Moses Pennock and Samuel Pennock, citizens of the 
United States, havealleged that they have invented a new and useful 
imiprovement in the hay and grain horse-rake, which improvement 
they state has not been known or used before theirapplication ; hath 
attirmed that they do verily believe that they are the true inventors 
or discoverers of the said improvement ; bave paid into the Treasury 
of the United States the sum of thirty dollars, delivered a receipt 
far the same, and presented a petition to the Secretary of State sig- 
nifying a desire of obtaining an exclusive property in the said im- 
provement and praying that a patent may be granted for that pur- 
pose. 

These are, therefore, to grant, according to law, to the said Moses 
Pennock and Samuel Pennock, their heirs, administrators, or as- 
signs, for the terin of fourteen years from the seventeenth day of 
February, one thousand eight buudred and twenty-seven, the full 
aud exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said improvement, a description 
whereof is given in the words of the said Moses Pennock and Samuel 
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a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the United States to be hereunto affixed. 

Given under my hand, at the city of Washington, this seventeenth 
day of February, in the year of our Lord one thousand eight hun- 
dred and twenty-seven, and of the Independence of the United States 
of America the fifty-first. 

[SKAL. | J. Q. ADAMS. 


By the President: 


H. CLAY, 
Secretary of State. 


403 Ciry or Wasuinaton, To wit: 


I do hereby certify that the foregoing letters patent were delivered 


to me on the seventeenth day of February, in the year of our Lord 
one thousand eight hundred and twenty-seven, to be examined ; 
that 1 have examined the same and find them conformable to law, 
and | do hereby return the same to the secretary of state within fif- 
teen days from the date aforesaid, to wit, on this seventeenth day of 
February, in the year aforesaid. 

WM. WIRT, 


Attorney General of the United States. 


(Here follows diagram marked p. 4033.) 


404 Moses Pennock and Samuel Penneck Letters Patent. 


The schedule referred to in these Jetters patent and making part of’ 


the same, containing a description in the words of the said Moses 
Pennock and Samuel Pennock themselves of their improveme*t 
in the hay and grain horse-rake. 


The instrument, as now improved, called the self-discharging hay 
and grain horse-rake consists of the following parts, which, as far as 
to the specification, is considered as belonging to the public, but 
which was necessary to be described the better to understand the 
specification of the improvement hereinafter specified : 

A long beam lying in a horizontal position, the dimensions of 
which may be varied at the option of the maker, but usually nine 
or ten feet in length and about three inches square, compasses the 
head of the self-discharging hay and grain horse-rake. 

From the anterior side of the rake head projects a row of pointed 
teeth about two feet in length,which may be made of iron or wood. 

At equal distance from the ends and on the inferior side of the 
rake head and attached two pieces of timber, which may be three 


Pennock themselves in the schedule hereto annexed and is made 
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and a half or four inches broad and about two inches thick, and 
which project about ten or eleven inches backwards from the rake 
head. 

The posterior ends of these pieces are mortised in such a manner 
as to admit the revolution of two small wheels about six inches in 

diameter, which are placed near the ends of these pieces, and 
405 the axles of which pass through the jaws of the mortise near 
their outward extremities. 

Two handles of a convenient length for guiding the instrument 
are inserted in the head and are joined by a round passing through 
them near the superior extremities. The round may be held in the 
hands. When the machine isin use, on the anterior edge of the upper 
side of the rake head, at equal distances from the ends, are attached, 
by means of strong hooks and eyes, two shafts about three feet long 
and of convenient thickness, with broad bases curved towards the 
posterior ends and the anterior ends mortised horizontally. 

» Specification.—The discharger is a frame-work composed of sev- 
eral pieces—a piece of lath or scantling—the dimensions of which 
may be varied, but usually about one inch and a quarter in thick- 
ness and two inches anda half in breadth; lying horizontally on the 
ground, parallel and about square in length to the head of the rake, 
is connected to a piece of about equal dimensions by means of sev- 
eral studs, one near each end, another near the middle of the pieces. 

These pieces are placed at the distance of about two or two and a 
half inches apart, more or less, according to the size of the teeth. The 
studs passing several inches through the upper piece becoine in con- 
tinuation tenons, to which is fastened a board from half an inch to 
an inch in thickness, varying in breadth from four tosix inches and 
equaling in length the pieces of scantling. This board is made nar- 
rower in those parts over which the shafts are to work, and its edge 
is placed towards the pieces of scantling below its broad side, lying 
in the same plane with their anterior edges or sides. It is designed 
to assist in preventing the hay or grain gathered by the teeth from 

falling over the head, as well as to aid in removing the mass 
406 collected upon the teeth of the rake. ‘To the superior side of 

the upper piece of scantling and at equal distances from the 
ends are attached two strips of wood, the dimensions of which may 
be two inches in breadth by one inch in thickness, and which extend 
about twenty-nine or thirty inches, more or less, in a posterior direc- 
tion and form slides. ‘These slides pass through two staples driven 
into the head of the rake opposite to! the places where they are at- 
tached to the seantling. 

Through the posterior end of each slidea bolt is driven to prevent 
the slide from slipping entirely through the staple and to keep the 
discharges from being drawn entirely beyond the teeth. Connected 
with the anterior ends of the shafts by means of a hinge are two 
evers about two feet in length. At the other ends of these levers are 

ttached two chains or ropes about twenty-eight or twenty-nine 
nches in length, which pass through holes in the outward extremi- 
ies of the board before meniioned and are connected to the upper 
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piece of scantling. To the middie of each lever is fastened a hook to 
which the horse that is to draw the machine is geared. 
MOSES PENNOCK. 
SAMUEL PENNOCK. 
Witnesses : 
JOSHUA TAYLOR. 
THOMAS TAYLOR. 


Patented Feb’y 17th, 1827. 
Ex.: BE. L. L.; K. E. 


Endorsed: Filed Nov. 18, 1887. Wm. H. Bradley, clerk. 


408 Unitep Sratres Patent OFFIce. 
W. W. Batpwin and A. S. Lyman, of Philadelphia, Pennsylvania. 
Improvement in Ilorse- Rakes. 


Specification forming part of Letters Patent No. 5587, dated May 
16, 1548. 


To all whom it may concern : 


je it known that we, M. W. Baldwin and A. S. Lyman, of the 
city and county of Philadelphia, in the State of Pennsylvania, have 
invented a new and usefel horse-rake for raking and loading hay, 
&e.; and we do hereby declare that the following is a full, clear, and 
exact description of the principle or character which distinguishes 
it from all other things before known, and of the manner of mak- 
ing, constructing, and using the same, reference being had to the 
accompanying drawings, making part of this specification, in 
which— 


(Here follows diagram marked p. 407.) 


Figure 1 is a plan of the rakes attached to a hay-wagon; Fig. 2, 
an elevation of the same, and Fig. 5 a cross vertical section taken at 
the line X X of Fig. 1. 

The same letters indicate like parts in all the figures. 

The nature of our invention consists in raking the hay by means 
of two rakes attached each to the forward part of an appropriate 
frame jointed to the forward part of a hay cart or wagon, one frame 
being shorter than the other, that the rake which it carries may 
clear and work within the other, so that as soon as one is filled it 
shall be elevated to deposit the hay in the wagon, the other in the 
meantime receiving the charge, and vice versa, the rakes being 
operated during the forward movement of the wagon by means of 
ropes operated by the attendant or by the rotation of the wagon- 
wheels. 

In the accompanying drawings, a represents a four-wheeled wagon, 
of the usual construction, for gathering hay, to the forward part of 
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which is connected a vertical frame, 6, by means of a screw-bolt, c. 
To the upper part of this frame is jointed a frame, d, made of suffi- 
cient length to reach the upper edge of the hay-box of the wagon, 
and to swing, when moved up and down, clear of the horses, that 
are harnessed to the tongue e of the wageun in the usual man- 
ner. The forward part of this frame carries a rake, f, consisting of 
a series of teeth, g, projecting from the forward edge of a straight 
beam or shaft, h, having journals at each end that turn in the side 
pieces of the frame d. The beam of this rake is flat, and each of the 
side pieces of the frame is provided with a flange, 7, on which the 
flat face of this beam rests, to prevent the rake from turning only 
so far as to bring the teeth to a horizontal position when the frame 
is let down, their weight always insuring this, and one corner of 
the beam is rounded to permit the rake to make a quarter-revolution 
backward when the frame is thrown up against the front of the 
hay-box, the weight of the hay resting against pins or arms ) 7 7, that 
project from the beam of the rakeand at rightangles with the teeth, 
these pins or arms having the effect, also, to retain the hay as the 
rake is moved forward to receive its load. Another frame, d’, similar 
in every respect to the one just described, except that it is wide 
enough to play freely outside of it and long enough to work clear of 
the first rake, is jointed or hinged to the lower edge of the frame 5, 
and this second frame is provided, in like manner, with a rake of 
similar construction, and operated and connected in the same way. 
‘To the forward end of each of these frames there are two ropes, k k 
kK’ k’, attached one at each side, which pass up through guides ie’ 
at the top and forward part of the hay-box, and from these guides 
the ropes pass down in front of and under the wagon, the two for 
each frame being united in one, and these attached each to a hand- 
lever, mm’, wade with one end sharp to penetrate the earth with 
facility, the ropes being attached to them near to the sharp end, so 
that the attendant ean have a strong purchase when the sharp end 
is struck into the ground, and thus enable the forward motion of 
the wagon to elevate either of the frames with the rake charged with 
hay, and thus discharge it into the hay-box. When discharged the 
attendant liberates the lever, which is drawn out of the ground to 
permit the frame to descend as the attendant strikes the other lever 
in the ground to elevate the other frame and rake, which in the 
meantime has received its charge of hay. In this way the rakes 
are aiternately charged, elevated, and discharged, and again let down 
by the attendant alternately operating the levers attached to the 
ropes. 

The frame b, to which the rake-frames are jointed, being connected 
with the forward partof the wagon by a longitudinal bolt, ¢, permits 
the rake-frames to vibrate and adapt themselves to the lateral un- 
dulations of the surface of the ground, while the joints on which they 
turn, to admit of their being elevated, permit of their following the 
direct undulations. 

The rake-frames, it will be seen, are to be made of sufficient 
409 length to swing clear of the horses, the height of the hay-box 
of the wagon admitting of this. 
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It will be obvious from the foregoing that the rake-frames, instead 
of being jointed to the vibrating frame 4, may be jointed or hinged 
directly to the forward part of the wagon, taking care to make the 
joints of attachment of the shorter one higher than for the other, that 
when thrown up the rake may pass clear of the upper edge of the 
hay-box ; and that the rake-frames, instead of being operated by the 
hand-levers, may be lifted and let down by the turning of the wagon. 
wheels by siinply attaching the ropes to windlasses on the rear axle- 
tree, which can be clutched and unelutched with facility, either by 
a hand-lever or by a cam, on either of the wheels; but such an ar- 
rangement would render the apparatus more costly and liable to 
derangement, and the hand-levers, from the facility with which they 
can be operated, are deemed the best. . Instead of simply attaching 
the ropes to the rake-frames and passing them through the guides 
or over pulleys attached to the wagon, this may be modified by at- 
taching to each side of the rack-frame a segment of a circle with a 
deep groove in it, in which the rope attached to the rake-frames 
passes, so that, (the segment extending up from the upper side of the 
rake-frammes,) the ropes resting on the periphery of the segments, they 
“an pass over the body of the wagon or by the side of it without the 
necessity of using either guides or pulleys. 

The horses, if desired, may be harnessed to the sides or the back 
of the wagon, or if the hay-box be so low as not to require the rake- 
frames to be made of sufficient length to swing over the horses. 

If desired, the beam of the horse-rakes may be provided with an 
arm or arms so located as to strike against the hay-box when thrown 
up to insure the turning of the rake to deliver the hay. Instead of 
the two rake-frames acting alternately, one only may be used by 
stopping the horses whenever the rake is charged to elevate and 
discharge the hay. 

What we claim as our invention, and desire to secure by letters 
patent, Is— 

The method, substantially as herein described, of raking and ele- 
vating hay and delivering it into a wagon or other receptacle by 
means of the rake-frames so jointed or otherwise connected with 
the wagon as to admit of being elevated to raise and discharge the 
hay into the hay-box of the wagon or any other receptacle, as de- 
scribed. 

M. W. BALDWIN. 
A. 5. LYMAN. 
Witnesses : 
JOHN A. WHITE. 
LANE SCHOFIELD. , 
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Unitep States PATENT OFFICE. 


B. T. Roney, of Philadelphia, Pennsylvania. 


Improvement in Grain and Grass Harvesters. 


Specification forming part of Letters Patent No. 14409, dated March 
1, 1856. 


To all whom it may concern: 


Be it known that I, Benjamin T. Roney, of the city of Philadel- 
phia, and State of Pennsylvania, have invented certain new and 
useful improvements iu mowing and reaping machines, and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion of the same, reference being had to the accompanying draw- 
ings and to the figures and letters of reference marked thereon. 

My invention relates to that class of mowing and reaping ma- 
chines in which the cutters are situated in advance of the horses, 
and it consists in constructing a machine with two distinct frames 
separate from, but dependent upon, each other. One frame is the 
permanent or gear frame, to which are attached the supporting- 
wheels, the driving-wheel, and the gearing for producing the motion 
to be transferred to the second part of my machine, which I call 
the “movable” or “cutter” frame. The motion for operating the 
cutters, produced by the driving-wheel and gearing on the gear- 
frame, is communicated by a band or chain from a pulley on the 
said gear-frame to a pulley on the cutter-frame. These two frames 
are so adapted to each other, by means hereinafter fully explained, 
that the cutter-frame may be elevated or lowered and oscillate longi- 
tudinally and laterally on the gear-frame, allowing the cutters to 
operate on level or uneven ground without disturbing the tightness 
and efficacy of the above-mentioned driving band or chain. 

In order to enable others skilled in the art to make and use my 
invention, I will now proceed to describe its construction and oper- 
ation. 


(Here follow diagrams marked pp. 410 & 411.) 


On reterence to the drawings, which form a part of this specifica- 
tion, figure 1 isa side elevation of my improved machine as ar- 
ranged for mowing. Fig. 2 is a transverse section on the line 1 2, 
Fig. 1, looking in the direction of the arrow. Fig. 3 is an end ele- 
vation of Fig. 1, also looking in the direction of the arrow. Fig. 4 
isa ground plan of Fig. 2. Fig. 5 is a longitudinal sectional ele- 
vation on the line 3 4, Fig. 4, showing the supplementary frame as 
attached when the machine is used for reaping. Fig. 6 is a face 
view of the supplementary frame as it appears when looking in the 
direction of the arrow, Fig. 5. Figs. 7 and 8, sectional views on 
the line 5 6, Fig. 1, and illustrating the adjastability of the cutter- 
frame; Fig. 9, -an enlarged plan of part of the cutting apparatus; 
Fig. 10, a transverse section ov the line 67, Fig. 9; Fig. 11, a sec- 
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tion still further enlarged, showing the manner of connecting the 
cutter-levers to the fulerum-bar. 


The same letters of reference allude to similar parts throughout . 


the several views. 

A, A’, and A® are three longitudinal beams, tied together at the 
front end by the cross-piece B and at the rear end by the cross- 
piece BY, ©, C’, C?, and C8 are four upright pieces, secured at the 
bottom to the longitudinal beams A and A’, and at the top to the 
bars D and D’, and connected together in front by the transverse 
bar E and at the back by the cross-piece F. The above parts form 
what I term the “permanent” or “gear” frame of the machine. 

At the end of the bars D and D’ is secured by means of staples 
aa,so as to be adjustable, a frame composed of the side pieces G 
and G’, and the strong cross-piece H. On this frame is secured the 
seat I for the driver. Underneath the cross-bar H, and swiveling 
on a pin attached to the same, is the lever J, to the opposite ends of 
which are jointed the whiffletrees K and K’ for receiving the traces 
of the horses. 

To the under side of the longitudinal pieces A’ and A® are secured 
the boxes  } for the shaft ¢, and to the latter is attached the driv- 
ing-wheel L, having internal teeth, which gear into the teeth of the 
pinion don the shaft e. This shaft revolves in boxes f f, secured to 
the top of the longitudinal beams A and A*®. The shaft e is fur- 
nished with a clutch, g, which has projections fitting into similar 
projections on the pinion d. so that by withdrawing the clutch from 
the pinion the movement of the shaft eis instantly stopped. The 
shaft e is also furnished with a pulley, /, hereinafter, referred to. 

M is an axle-tree,sccured to hangers i i which are attached to the 
under side of the longitudinal beams A and A? of the gear-frame. 
On the end of this axle-tree is hung the supporting-wheel N. 

QO is a beam secured under and across the front end of the beams 
A, A’, and A®, and resting on the bar P, attached by means of up- 
right pieces 7 to the front axte-tree,Q, on the ends of which are 

hung the wheels Rand RR’. A pin, & passing through the 
413 axile-tree Q and bar P into the beam O, allows the frame with 

the wheels R and RK’ to swivel, similar to those of an ordinary 
wagon. A bent bar, 5S, having itstwo ends attached to the axle-tree 
Q and passing through a staple, /,on a piece projecting from the 
under side of the beam A®, serves to steady and guide the frame as 
it is being turned by means of the cranked handle m, which forms 
a part of or is otherwise attached to the vertical spindle n. The 
latter passes through and is guided by the cross-piece F, its end 
bearing in a hole in the longitudinal beam A?. 

The ‘spindle n is furnished with a eross- piece, g, the ends of whigh 
are connected by means of rods-r 7 to eyes fastened near each end 
of the axle-tree Q, thus allowing the operator on the seat [, by sim- 
ply turning the handle m, to guide the machine as it is drawn over 
the ground. 

T and T’ are longitudinal beams, connected together in front by 
the beam U and at the back by the cross-piece V. T hey are further 
connected together by a third cross-piece, .W, which has two lugs, ¢, 
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coinciding with and bearing against two similar lugs, u, secured to 
the top of the longitudinal beams A and A’. The cross-piece W 
has likewise two beveled pieces, v, (see Figs. 7 and 8,) bearing against 
the inside of the longitudinal pieces A and A’. A curved piece, w, 
suspended from and secured to the cross-piece B’ of the gear-frame, 
fits into a slot in the back cross-bar, V. Thus the movable frame, 
composed of the longitudinal pieces T and T’ and cross-pieces U, V, 
and W, with attachments, more fully described nereinafter, is main- 
tained laterally and longitudinally in its proper position as regards 
the gear-frame by the lugs ¢ and u, beveled piece v, and suspended 
piece w. Still it may be readily raised and lowered with the lugs ¢ 
and was the point of vibration, and likewise may be raised to an 
angular position laterally with the gear-frame, as seen in Figs. 7 and 
8, and more fully alluded to hereinafter. 

To the opposite ends of the cross-bar U of the movable frame are 
secured the diagonal bars X and X’, which are bent toward the bot- 
tom and terminate in the master guard-teeth 2 and 2’, each of which 
is furnished with a small roller, y, resting on the ground. Near the 
point where the arms X and X’ are bent they are connected together 
by the fulerum-bar Y. (See Fig. 9.) At the back of this fulerum- 
bar, and fitting snugly against it, is another bar, Z, and in front is 
the cutter-bar 2, which is connected to the bar Z by the cross-pieces 
3 and 3’ in such a manner that both bars may move together, the 
fulcrum-bar being the guide. 

A series of cutter-levers, 4, have their fulerums on pins 5, screwed 
into the fuleruin-bar V on one end. These levers have points pro- 
jecting downward into oblong slots in the bar Z, as seen in Fig. 9. 
The other ends are furnished with cutters 6, having their sides and 
points beveled to a sharp cutting-edge, the under side of the cutters 
being flat. The cutting projections from the cutter-bar 2 are bev- 
eled on the under side, the top being flat, so that the flat surface of 
upper and lower cutters are contiguous to each other. 

It will be observed, on reference to Fig. 11, that the pins 5, which 
form the fulerums of the levers 4,are peculiarly arranged as regards 
the latter. The beveled heads of the pins do not fit accurately into 
the countersink of the levers, but on the top edge only, the sides of 
the countersink having a greater inclination than those of the bev- 
eled heads. The diameter of the pins, too, are somewhat less than 
the eves of the levers 4, through which they pass. The object of 
this arrangement will be apparent hereinafter. From the cross- 
piece 3 projects a pin, 7, fitting between the prongs of the forked 
arm of the bell-crank lever 8, the other arm of this lever being con- 
nected by means of the rod 9 to the pin on the crank-wheel 10, 
which is attached to the shaft 11, the latter having its bearings in 
the brackets 12, secured to the ecross-bar U of the movable frame of 
the machine. ‘To the shaft 11 is secured a pulley, 13, round which 
passes a strap, 14, from the pulley A. 

The machine as above described is arranged and adapted for 
mowing only. The apparatus to be attached when used for reaping 
will be referred to hereinafter. The horses are situated outside and 
one on each side of the body of the machine, the traces being 
29—345 
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secured to the whiffletrees K and K’, and the breast-chains of the 
horses to the ends of the cross-bar E. The distance between the 
whiftletrees and cross-bar E may be regulated, so as to be adapted 
to horses of different sizes, by sliding in or out the pieces G. As 
the machine is drawn over the ground the rollers y in the master 
guard-teeth « pass over anv inequalities on the surface, causing the 
movable or cutter frame to oscillate and adjust itself to such ine- 
qualities or undulations, as seen in Figs. 1 and 5, the junction of 
the lugs ¢ and wu being the center of oscillation. This movement of 
the cutter-frame in no way affects the proper working of the ma- 
chine or the eflective operation of the cutters, for as the rollers y 
rise over elevated ground and raise the cutter-frame, the points of 
the lugs fon the bar W will bear against the tops u of the gear- 
frame, and have a tendency to project the whole of the cutter-frame 
slightly forward. Thus the band or chain 14 will be maintained 
tight round the surfaces of both pulleys 4 and 13 at whatever posi- 
tion the cutter-frame may be in respect to the gear-frame; and it 1s 
not only to the longitudinal vibration of the cutter-frame that the 
latter remarks apply, but to the lateral cscillation also, for the pro- 
jecting pieces v are so constructed as to allow the said cutter-frame 
to be moved laterally at an angle, either on one side or the other, 
as seen in Figs. 7 and 8,accoraing tothe undulations on the ground 
over which the rollers y pass. It will be easily seen that the same 

remarks also apply to instances in which the front wheels, R 
414 and Kh’, may drop either together or separately into ruts, or 

rise over any projections on the surface of the ground, 

As the machine is drawn over the ground motion is communicated 
from the driving-wheel L through the pinion d to the shaft e and 
pulley 4, thenee through the chain or band 14 to the pulley 15 and 
shaft 11, and through the crank-wheel 10 and. connecting-rod 9, 
communicating motion to the bell-crank lever 8, which imparts a 
reciprocating motion to the bar Z and cutter-bar 2, and consequently 
a vibrating motion to the cutter-levers 4, which work on the pins 5, 
screwed into the permanent fulerum-bar X. The peculiar arrange- 
ment of these screws in respect to the levers 4 has been already de- 
scribed in reference to Fig. 11, and this arrangement is such that 
immediately the edges of the cutters 6 on the levers 4 bear the 
stalks of grain or grass against the cutting-edges on the bar 2 the 
said levers have a tendency to tilt over, so as to bring the cutting- 
edges of their cutters in close and immediate contact with the cut- 
ting-edges on the bar 2, and the stalks submitted to their action are 
divided much more effectually than by knives passing through 
fingers in the usual way. As the machine is in operation this 
tilting of the levers 4 takes place immediately the reversing motion 
occurs. 

By my arrangement of causing the cutter-levers 4 to move simul- 
taneously with the slotted bar Z and cutter-bar 2 it is evident that 
but one-half the movement required in ordinary machines is suffi- 
cient in this instance. Consequently the movements of the machine 
are quicker and more efficient. 

When the machine has to be used for reaping I employ the frame 
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shown in Figs. 5 and 6, composed of two longitudinal pieces, 15 and 
15’, connected together by the cross-pieces 16 and 16’, and furnished 
at each end with rollers 17 and 17’, having three recesses for receiv- 
ing the endless bands 18 18 18, which pass from one roller to the 
other. The upper end of the spindle of the roller 17 projects above 
the top of the longitudinal beam 15, and is furnished witlr a bevei- 
wheel, 19, gearing into a similar bevel-wheel, 20, on the shaft 21, 
which has its bearings in the brackets 22 and 23, secured to the 
longitudinal beam 15. 

On the shaft 21 is a pulley, 23, round which passes a chain or 
band, 24, down to and round the pulley 26 on the shaft 25. The 
latter has its bearings on brackets 27, secured to the lower longitudi- 
nal beam, each end of the shaft being furnished with a wheel, 28. 

The frame above described is attached by means of screw-boits to 
the cross-beam U of the cutter-frame, and rests toward the bottom 
ugainst the diagonal arms X and X’,as seen distinetly in Fig. 5, the 
wheels 28 resting on the ground, so that as the machine is drawn 
over the ground the wheels, with their shaft, will turn, and through 
the strap 24 give motion to the shaft 21, and consequently through 
the wheel 19 and 20 to the rollers 17, causing the bands to traverse 
and carry the grain-stalks as they are cut by the cutters above de- 
scribed to one side of the machine. 

It will be seen that I obtain the motion for accomplishing this end 
without connections to the moving parts of the gear-frame. 

Having now described the nature of my invention and the man- 
ner in which the same is carried into effect, I wish it to be under- 
stood that I do not claim exclusively double cutters operating simul- 
taneously, nor the use of vibrating cutters, nor belts for carrying 
off the grain to one side of the machine; but 

What I claim, and desire to secure by letters patent, is— 

The gear-frame, with its lugs « «, in combination with the mova- 
ble or cutter frame, its bar W, lugs ¢ ¢, and beveled projections v 1, 
the whole being arranged and constructed substantially in the man- 
ner and for the purposes set forth. 

Bb. T. RONEY. 


Witnesses: 
HENRY HOWSON. 
W | LLI A M Ek. WA LTON. 
417 Unitep States PATENT OFFICE. 
B. T. Currier, of Bath, Maine. 
Improvement in Machines for Cutting up Cotton- Plants. 


Specification forming part of Letters Patent No. 27352, dated 
March 6, 1860. 


To all whom it may concern: 


Be it known that I, B. T. Currier, of Bath, in the county of Sagada- 
hoc and State of Maine, have invented an improved machine for 
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cutting up and rooting out the stubble of cotton-plants, of which the 
following is a full, clear, and exact description, reference being had 
to the accompanying drawings, making part of this specification, In 
which— 


(Here follow diagrams marked pp. 415 & 416.) 


Figure 1 is a plan of the machine; Fig. 2,a vertical section 
through the same on the line zz of Fig. 1. 

In the cultivation of cotton it is customary, after the cotton has 
been picked, to hoe up or pull out from the ground the stock or 
stubble before the ground is again plowed, as the long stocks inter- 
fere with the plowing. This is a troublesome and expensive opera- 
tion. 

My present invention consists in a machine for cutting the cotton- 
stubble into short pieces and for pulling up the root or stump of the 
plants and dropping them ip rows on the ground, so that they may 
be readily turned under by the plow. 

Phat others skilled in the art may understand and use my inven- 
tion, I will proceed to describe the manner in which I have carried 
out the same. 

In the said drawings, the frame of the machine consists of two 
heavy bars, A A’, on each side of the machine, which are connected 
together in pairs by short braces aa’ at the front and rear ends, and 
the frames or pairs of bars are connected and held in position, as 
shown in Fig. 1, by-two stout ecross-braces, >, near the rear end of 
the machine, and by a broad flat bar, B, attached at each end toa 
standard, d, (dotted in Fig. 2,) which rises from the bar A. 

Within’ the frame formed by the bars A A’, on each side of the 
machine, is a earrying-wheel, C, to the outer side of which is attached 
a gear, c, of less diameter than the wheel itself, which engages with 
a beveled pinion, f, on a shaft, e, having its bearings in the bar A 
and in the end of the bar B. This shaft e extends up a little above 
the bar B and carries a pulley, ¢. 

Two shafts, D, which have projecting from them series of cutters 
?, have their bearings in the bar Band in a stirrup, E, which is sus- 
pended by braces / from the lower side of each bar A’, one on each 
side of the machine. ‘To the top of each of these shafts D is attached 
a pulley, /, and a cord or suitable band, m,from one of the pulleys g 
is led over one of the pulleys /, the bands being so arranged by cross- 
ing or otherwise that the shafts D will be revolved toward each other, 
as Indicated by the arrows 7. The shafts D are placed so that when 
the machine is being drawn over the ground and the frames A A’ 
are horizontal, or nearly so, as shown in Fig. 2, these shafts shall be 
inclined forward at the top. The stirrup E is inclined to the hori- 
zon, rising toward the rear of the machine. 

To the lower end of each shaft D, where it projects below the stir- 
rup, is attached a pulley, n,on the under surface of which is a series 
of fingers or pins, 5, which extends outa little beyond the periphery 
of the pulley. Immediately in the rear of the pulley n is another 
pair of pulleys, p, one on each side, which are supported in suitable 
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bearings attached to the stirrup E. A continuous band, 0, (in prac- 
tice a chain would be used,) is led over a pulley, n, and a pulley, p, 
on each side, the two bands running close together in the middle of 
the machine. 

Friction-rolls 6 in bars r, attached to the stirrups E, bear against 
the cords 0 between the pulleys n and pand keep them parallel. 
The pulleys n and p are driven in the direction indicated by the 
arrows 2. 

A series of metal bars, s,are placed immediately behind the shafts 
D and in close proximity to the cutters i. They are attached at 
each end to upright bars ¢, fastened at top to the bar B and at bottom 
to the stirrup E. The bars 8s are so placed that as the shafts D are 
revolved the knives i will pass over the front edges of the bars close 
to them, and the bars thus serve to support the cotton-stock while 
being cut by the knives. The animals drawing the machine are 
placed one on the outside of each of the shafts G, and draw on 
staples in the braces a’. They walk one on each side of a row of 
plants. 

The wheels C are here represented as plain disks; but they may 
be of any convenient form, and, if necessary, the tread may be cor- 
rugated or roughened to give them sufficient hold on the ground to 
drive the shafts D. 

The following is the operation of this machine: It is driven 
418 over the field lengthwise of a row of plants, the wheels C 
passing one on each skle of the row. The bars S are thus 
brought into contact with the standing plants, and as the shafts D 
are revolved rapidly in the direction of their arrows the plants are 
cut by the knives ¢ into short pieces, which fall down to the ground. 
As the machine passes on the stuinp of the plant is seized by the 
fingers 5 on the pulleys n and is carried between the bands 9, (or 
chains,) which run close enough together to grasp and carry it up 
the incline in which the pulleys » and p are placed. This draws 
the roots from the ground and drops the stump at the rear of the 
machine. The plants are thus strewn along the ground in rows and 
in smali pieces, which will not obstruct the plows, and may be 
readily plowed under. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

The revolving knives or cutters i and the pulleys a p, with their 
band 0, operating substantially as described, for the purpose speci- 


fied. 
B. T. CURRIER. 


Witnesses : 
THOS. R. ROACH. 
P. E. TESCHEMACHER. 
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420 Unitep Srates Parent OFFICE. 
Lewis W. Mason, Shelburne Falls, Massachusetts. 
Improvement in Carriages. 


Specification forming part of Letters Patent No. 47211, dated April 
11, 1866. 


To all whom it may concern: 


se it known that I, Lewis W. Mason, a resident of Shelburne 
Falls, in the county of Franklin and State of Massachusetts, have 
made a new and useful invention having reference to wheel-cat- 
riages; and I do hereby declare the same to be fully described in 
the following specification and represented in the accompanying 
drawings, of which— 


(Here follows diagram marked p. 419.) 


Figure 1 Genotes a top view, and Fig. 2 a side elevation, of it. 
The nature of my invention consists in a peculiar arrangement, 
as hereinafter specified, of two sets of shafts and a cross-bar with 
respect to two whiffletrees, whereby the eross-bar is brought inerear 
of the draft-animals when they are applied to the shafts, and such 
shafts become a substitute for a pole as ordinarily employed. Also, 
in the combination and arrangement of a connector with the two 
sets of shafts combined and arranged together as specified. Also, in 
the combination and arrangement of mud-guards with the two sets 
of shafts and their cross-bar arranged together substantially as here- 
inafter specified. | 
In the drawings, A BC D are four shafts or thills projecting from - 
a single bar, E, provided with two whiffletrees, F G, and also with 
two curved arms, H I, the whole being arranged as represented. 
The said parts H I are to be hinged at their outer ends to the front 
‘ axle-tree of a carriage, so as to connect the shafts therewith as a 
single set of shafts are ordinarily applied to an axle-tree. Of the 
two sets of shafts or thills A Band C D the two adjacent shafts— 
viz., B and C—are to be provided with a connector, K, which is a 
leather strap extending from one shaft to the other, and so applied 
to the two as to connect them near their front ends in such manner 
that the two shafts may be caused to co-operate in bearing the out- 
ward lateral strain of either of the horses or animals, which may be 
at any time harnessed to the two sets of shafts, they being intended 
to receive a pair of horses or draft-animals, and so that one,of such 
pair shall be between the thills of each pair A Bor C D of shafts. 
}y so connecting the two inner shafts Band C the lateral strain 
tending to separate either of the shafts B C from its cross-bar, or to 
weaken the connection of it with such bar, will be counteracted by 
the rigidity of three shafts, or, at least, by that of the two inner 
shafts. ‘The two inner shafts, when so conjoined by the connector 
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K, serve also to protect the outer shafts, A and D, from effects of 
such lateral strain. 

A mud-guard, L, is applied to the cross-bar and in rear of each set 
of shafts, and is arranged in manner with respect to them as 
shown in the drawings. Itserves to intercept mud from the wheels, 
and thereby prevent it from being thrown upon a horse when in the 
thills. 

The two sets of shafts, combined with one cross-bar, as described, 
will often be found preferable to a pole in the application of a pair 
of horses to a carriage, as by means of such sets of shafts common 
shaft-harnesses may be used instead of pole-harnesses. The spring 
or elasticity of the shafts will generally suffice to prevent the irreg- 
larity of movement of either horse from being inconvenient to the 
other, or from so acting on the cross-bar as to cause the shafts of the 
said other horse to play or move in accordance with those of the 
other wlren the two horses may not be stepping alike. 

I do not claim the combination and arrangement of two sets of 
thills with a cross-bar and a pole in manner as shown in the patent 
of Solomon Bolles, dated November 26, 1861. 

1 claimm— 

1. My peculiar arrangement of two sets of shafts, A BC D, and 
a cross-bar, Ek, with two whiffletrees, F G, whereby the cross-bar car- 
rving the whiffletrees is brought in rear of the draft animals when 
they are between the shafts. 

2. The combination and arrangement of the connector K andjthe 
two sets of shafts A BC D and the cross-bar E. 

+. The combination and arrangement of the two mud-guards 
I, L with the twe sets of shafts and their cross-bar. | 

LEWIS W. MASON. 


Witnesses: 


R. H. EDDY. 
Kr. P. HALE, Jr. 
422 Unitrep States Patent OFFice. 


Jacos KinG, of Omaha, Nebraska. 


Improvemeut in Horse- Rakes. 


Specification forming part of Letters Patent No. 55672, dated June 
19, 1866. 
To all whom it may concern: 

Be it known that I, Jacob King, of Omaha, in the county of 
Douglas and State of Nebraska, have invented a new and useful 
improvement in horse hay-rake; and I do hereby declare that the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to make and use the same, reference 
being had to the accompanying drawings, forming a part of this 
specification, in which— 
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Figure 1 is a top view of my improved rake, the top rail of the 
upright frame being cut off through the line zz, Fig. 3. Fig. 2 isa 
detail sectional view taken throngh the line 2 x, Fig. 1. Fig. 3 isa 
detail sectional view taken through the y y, Fig. 1. 

Similar letters of reference indicate like parts. 

My invention bas for its object to furnish a horse hay-rake by 
means of which the bay may be taken from any part of the meadow 
and collected at any given point without the necessity of a wagon 
or cart; and it consists of a hay-rake constructed as hereinafter 
more fully described. 

A is the bar, in which the teeth B are set. The teeth B are let 
into the lower sides of the bar A, as shown in Fig. 3, where they 
are secured in place by a band, C, passing along the under side of 
the bar A and overlapping the ends of the said bar A, as shown In 
Figs. 1 and 2: and the teeth Band band © are secured to the bar 
A by screws D passing through the band and teeth into the bar A, 
as shown in Figs. 2 and 3. The band C, where it passes over the 
ends of the bar A, projects a little beyond said bar, and to this pro- 
jecting part are attached the ends of the axles D, upon which the 
wheels E are placed. These wheels E are of such a size as will raise 
the bar A slightly above the ground, so that the rake may travel 
easily over the ground. 

I’ are the uprights of the vertical frame of the rake. These up- 
rights are mortised into the bar A and the top rail, G,and the frame 
is strengthened and held together by the rods H and nuts I. This 
frame is designed to hold the hay upon the rake while being trans- 
ported to the desired point. 

The end uprights, J, are made to revolve in the bar A and rail G, 
as shown in Figs. 2 and 3. Into these uprights J are framed the 
bars 4’ of the swinging frames Kk, and the said bars /” are connected 
at their outer ends by the bars &, as shown in Fig. 3. 

L are the draft-hooks, which pass through the frame K, and are 
secured thereto, as shown in the drawings. To these hooks the 
horses are attached, one at each end of the rake. 

When the hay has been collected and drawn by the rake to the 
stack or other desired point, the horses are turned around and the 
rake drawn from beneath the hay. 

By means of this rake the hay can be very quickly collected into 
one spot without its being necessary to use a wagon or cart, thus 
saving much time in collecting the hay. 

I claim as new and desire to secure by letters patent— 

The rake provided with sets of teeth on each side of the head, 
and drawn by means of the reversible swinging-frames K,constructed 
and operating substantially as deseribed and represented. 

JACOB KING. 

Witnesses : 

JOHN H. SAHLER. 
ISAAC I. HASCOLL. 
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Frank Wicks, of Upper Sandusky, Ohio. 
Letters Patent No. 79284, dated June 23, 1868. 
Improvement in Horse- Rakes. 


The schedule referred to in these letters patent and making part of 
: the same. 


‘To whom it may concern: 


Be it known that I, Frank Wicks, of Upper Sandusky, in the 
county of Wyandot and State of Ohio, have invented certain new 
and useful improvements in hay-gatherers; and I hereby declare 
that the following is a full, clear, and exact description of the same, 
reference being had tv the accompanying drawings, and to the fig- 
ures of reference marked thereon, making part of this specification, 
In which— 


(Here follows diagram marked p. 423.) 


Figure 1 is a side elevation. 

Figure 2, a top view. | 

Figure 3,a vertical section, showing the method of attaching the 
handles; and ' 

Figure 4 is a section showing the method of attaching the teeth 
to the cross-bar. 

The nature and object of my invention are to construct a hay- 
gatherer, simple in form and construction, and easy and practical 
In its Operation, 

To enable others skilled in the art to make and use my inven- 
tion, I will proceed to describe its construction and operation. 

Similar letters of reference refer to the same parts in the different 
drawings. 

I. is a runner, of which there are two. 

D D are the runner rails. 

A is the tongue. 

G is a post, extending from the runner to the rail, and located at 
or near the point where the runner begins to turn upward. It is 
also located back of the front point of the teeth, making the front 
end of the teeth come in advance of the posts as the machine is 
drawn over the ground. 

F is an iron shoe, placed on the bottom of the runner, at the 
point where it begins to turn upwards, and extending a sufficient 
distance each way to accomplish the object desired, which is to pre- 
vent the wearing of the runner at this point as it is drawn over the 
ground. 

I is a cross-bar, extending from the heel of one runner to the 
other. ‘To this cross-bar, I, are attached the teeth P P. 
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b bisa cross-bar from th front end of one runner to the front 
end of the other, and to whic. is attached the tongue A. 

dd are braces, extending fro the tongue to the cross-bar 6 6. 

k k are the handles, attached to the cross-bar I, to which they are 
attached by means of two straps of iron, one of which extends from 
the upper side, and the other from the lower side of the handle. 
Around the cross-bar I, near one end of the strip of iron passing 
over the upper side of the handle, is a hole, through which the lower 
end of the other strip of irom passes, and terminates in a screw, on 
which is placed a nut, as shown at a, Fig. 3. The handles £ & are 
cut so as to fit two sides of the cross-bar I, as shown at Fig. 3 

SSS are cross-rounds, extending from one handle to the other. 

O and N are iron braces, fastened to the cross-bar I, and extend- 
ing to the handles kk, they pass through the handles kk. On the 
end passing through the handles is a serew, on which is placed a 
nut, ¢. 

The cross-bar bb is fastened to the front end of the runners by 
making a half-socket in the front ends of the rails D D, in which are 
placed ‘the ends of the cross- bar, and over each end is placed an iron 

cap; this cap is then fastened to the rails by means of bolts and 
huts. 

The operation of this invention is as follows: The team is at- 
tached to the tongue A, which draws the gatherer over tue ground, 
and the teeth gather thé hay, and when sufficient is gathered, the 
operator, having hold of the upper round 5, lifts up the heel of the 
gatherer a little; this act catches the points of the teeth in the 
ground, when the system of teeth and handles is turned over, and 
thus the gathered hay is deposited. The teeth and handles: are 
brought back to their proper position by the dogs T on the handles 
(iy. 3) catching in the ground and again turning thetn over. 

By placing the post G back ‘of the front end of the teeth, 

425 the bend of the runner is carried back of the front end of the 

teeth, the head of the gatherer is caused to be slightly ele- 

vated sufficiently to permit the front ends of the teeth to hug the 

ground by the act of drawing the gatherer over the ground, thus 

gathering all the hay, and satoclens the operator of the necessity of 

lifting by main strength the heel of the gatherer to accomplish this 
Same “result. 

by fastening the haudles to the cross-bar I in the manner de- 
scribed, | am able to keep the handles snugly fitted to the cross-bar, 
by tightening the cross-nut a. 

By fastening the ends of the braces O and N to the handles by 
means ofa nut and a screw, | can always keep the handles in proper 
position by tightening up the nuts. 

By using the caps C C over the ends of the cross-bar 64, in fastening 
it to the rails D D, | am enabled to use a much smaller rail than I 
otherwise could. The joints at the ends of the two cross-bars are 
made flexible, so as te allow the runners to conform to the inequal- 
ities of the surface. | 

Hiaving thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 


ie front 


bb. 

hey are 
ls from 
handle. 
passing 
e lower 
rew, on 
kk are 


ther. 

»xtend- 
On the 
laced a 


iers by 
ich are 
in iron 
Its and 


) 1s at- 
round, 
ed, the 
of the 
in the 
er, and 
les: are 
andles 


> teeth, 
of the 
tly ele- 
ug the 
d, thus 
sity of 
sh this 


ier de- 
ss-bar, 


les by 
proper 


lening 
han I 
irs are 
equal- 


vy, and 


Si 
ES a RE oe: 


ea 


EN EP ae 


Oe ee eee eiiedho eae we 


ee ee. a ed 


ence a tne 


- ene apes aetna 
mene 


: 42 
Gf IT Milecofy, 
Strse Fdbt. 
SMO 89160 Lilet, Nil ane: 
¥ \g- \. 
a kh 
Flo. PiLf 
Acres Nay 
Weert \ 4, 26 
WA artiein 
MVIWESSES . (ANE TORS. 
WE Diets, lig da Mogan Wa 


426 


| LOMES 


nt 


STEPHEN MARTIN ET AL. 235 


1. The runners E E, constructed substantially as described, with 
the curved part extending from the front extremity to the rear of 
the line of the points of the teeth P P, for the purposes set forth. 

2. Locating the post G, or its equivalent, back of the points of the 
teeth P P, substantially in the manner and for the purpose speci- 
fied. 

3. The construction and arrangement of the rods or braces N O, 
with the handles and cross-bar I, and nuts ¢ ¢, for the purpose of 
bracing the handles to the cross-bar I, substantially in the manner 


described. 
FRANK WICKS. 
Witnesses: 


R. M. KELLY. 
J. S. BOUGHTON. 
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G. W. Mipprecorr, of Atlanta, Illinois, assignor to himself and A. 
McR. Blain, of same place. 


Letters Patent No. 89160, dated April 20, 1869. 


Improvement in Horse- Rakes. 


The schedule referred to in these letters patent and making part of 
the same. : 


To all whom it may concern: 


Be it known that I, G. W. Middlecoff, of Atlanta, in the county 
of Logan, and State of Illinois, have invented a new and useful 
improvement in “ hay-gatherers;” and I do hereby declare tinat the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to make and use the same, reference 
being had to the accompanying drawing and letters marked thereon, 
inaking a part of this description, in which— 


(Here follows diagram marked p. 426.) 


Figure 1 is a perspective representation of my invention. 

The present invention relates to an improvement in that class of 
farm implements which are used more especially for taking hay 
from windrows and cocks and drawing it to a stack, or other place, 
where it is to be stored, and its nature will be fully understood by 
the following detailed description. 

hh, &c., represent the teeth of an ordinary hay-rake, which are 
securely bolted or fastened to the under side of cross-pieces A B. 

At the head of the rake is a series of standards, f f, tenoned into 
the cross-piece B, and also into a cap, C, the end standards f being 
securely braced by means of pieces of small scantling, D, the lower 
ends of which are ssmsenundi fixed to the cross-piece A, hold the 
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cap © rigidly in place, as it is against any draught of hay; and the 
braces S being secured to the teeth hh and the cross-pieces AB, so 
strengthen the rake as to prevent the teeth from turning on the 
bolts with which they are held in place. 

The devices for operating the rake consist of ropes L, fastened 
to the end teeth at N N, pass through metal loops K, and termi- 
nate in loops R; and ropes M, which are fastened to loops R, pass 
back through the loops K and are fastened to chains E, said chains 
being fastened to the end standards f by means of hooks J. 

The object of this arrangement is properly to adjust the pitch of the 
teeth hh, &c., tothe surface that they are being drawn over, and also 
to provide means for drawing the rake from under a draugit of hay 
without straining the standards and loosening the braces D. 

The dotted lines « represent the position of one of- the ropes, 
when the rake is moved backward; and from this it will be seen 
that the ropes M exert their force in the same manner upon the 
braces D, as they do when the rake is moved forward, the loops Kk 
being the first points of resistance, and transferring the draught 
points to the ends of the cross-piece A, instead of the points NJ, on 
the teeth and standards f, as when the rake is moved forward. 

The loops K perform the additional function of holding the ropes 
M L in position relative to each other, and preventing hay from so 
disarranging them as to change the line of draught. 

The operation is very simple, requiring only that a horse be 
hitched to each of tle loops R, and the rake or gatherer be moved 
forward until a load of hay has been accumulated, after which it is 
drawn, with its load, to a stack, or place where the hay is to be stored. 

During the act of filling the gatherer with hay, it is quite neces- 
sary to have the teeth h run close to the ground. butafter it is loaded 
this is not the case, and to so change the line of draught as to pre- 
vent the teeth from eatching, the chains FE should be let out one or 
more links on the hooks J, as the case may require. 

This adjustment may be also necessary when gathering hay on 
inclined places. 

Having thus described my invention, 

What I claim, and desire to secure by letters patent of the United 
States, is— 

A hay-gatherer, consisting of the teeth /, cross-pieces A B, braces 
S D, standards f, and cap C, in combination with ropes M L, chains 
KE, and loops K, as set forth. 

G. W. MIDDLECOFF. 

Witnesses : 

A. McR. BLAIN, 
BENJ. BEAN. 
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429 Unirep States Patent OFFICE. 
Jesse Hupson, of Charleston, Illinois. 
Letters Patent No. 94889, dated September 14, 1869. 


Improvement in Horse- Rakes. 


The schedule referred to in these letters patent and making part of 
the same. 
To all whom it may concern: 
Be it known that I, Jesse Hudson, of Charleston, in the county of 
Coles, and in the State of Illinois, have invented new and useful im- 


_ provements in hay-rakes ; and do hereby declare that the following 


is a full, clear, and exact description thereof, reference being had to 
the accompanping drawings, and to the letters of reference marked 
thereon. 


(Here follows diagram marked p. 428.) 


The object of my invention is to provide a hay-rake much larger 
than those of the ordinary make and size, and yet shall be so simple 
in its construction that they can be just as easily managed as the 
sinall ones. 

Figure 1 is a plan view of my rake. 

Figure 2 is a side elevation of the same. 

As far as the construction of the body of the rake is concerned, it 
is similar to those of the usual construction and shape, only, as this 
is more especially intended for work upon fields of immense size, or 
upon the prairies, the beam between the wheels is intended to vary 
from fifteen feet and upward, while the prongs are to be about eight 
feet in length. 

The ends of the beam a are made to extend out beyond the driv- 
ing-wheels, so as to attach the horses to them, one upon each side. 
For this purpose, these axles should be made of iron, and have a 
hole pierced through at each end, so that a link or staple can be 
bolted on, of sufficient size, so as to allow them to swing freely 
around the axle, in order thatthe rake can be drawn in either diree- 
tion. 

Extending upward from the beam a, there are three uprights, 
those two at the ends being used for levers upon which the two arms 
C are secured. 

These two outer uprights have a deep slot cut in their tops, large 
enough to receive the arms C, and, in order to adjust these arms to 
the height of the rider, a number of holes have been made in their 
sides, one above the other, so that the arms can be adjusted, by 
means of a bolt passing through, at any desired height. 

Extending across these three uprights, there is a bar placed, which 
not only gives greater strength to them, but also prevents the hay 
from slipping back over the prongs. 
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By means of the two arms the prongs can be lifted up from the 
ground, so as to clear any obstruciion in front of them. The two 
outside prongs are longer than the other ones, and are made to ex- 
tend backward through the beam a, as seen in Fig.2. To these two 


ends there are secured upright posts, slotted upon their tops, and In. 


which the ends of the arms are pivoted. 

It is intended to attach a horse to each end of the beam, and a 
rider upon each horse, so as to raise the prongs by means of the 
arms, whenever they catch in any obstructions. As soon as the rake 
is loaded, the drivers turn their horses about, end draw it backward, 
leaving the hay all in a pile, when they are again ready to go for- 
ward. 

Having thus described my invention, 

What I claim, and desire to secure by letters patent, is— 

1. The arms C C,so arranged as to operate the prongs of the hay- 
rake over obstructions, substantially as set forth. 

2. The combination of the elongated axle A with the projecting 
tines, and the pivoted arms C C, all substantially as set forth. 

In testimony that I claim the foregoing, I have hereunto set my 
hand, this 17th day of March, 1869. 

JESSE HUDSON. 

Witnesses : 

LAFAYETTE CRAIG, 
LEOPOLD EVER 


mu 
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SAMUEL Parron, of Chatswo:th, Illinois, assignor to himself, Join 
M. Long, and Robert Allstatter, of Hamilton, Ohio. 


Improvement in Combined Corn Harvester and Husker. 


Specification forming part of Letters Patent No. 103,362, dated 
May 24, 1870. 


To all whom it may concern: 


Be it known that I, Samuel Patton, of Chatsworth, in the county 
of Livingston and State of Illinois, have invented a new and im- 
proved corn harvester and husker; and I do hereby declare that 
the following is a full, clear, and exact deseription of the same, ref- 
erence being had to the accompanying drawings, forming a part of 
this specification, in which— 


(Hlere follow diagrams marked pp. 430 & 431.) 


Figure 1 is a sectional elevation ; Fig. 2, a plan view; Fig. 3, a 
rear elevation ; and Fig: 4, a detached section through the busking 
rollers. 

This invention relates toa machine constructed for husking a row 
of corn as it stands in the field as fast as a span of horses will walk. 
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The invention consists in a variety of devices adapted to discharge 
these functions, as hereinafter more fully appears. 

[In the drawings, A A are pairs of thills, attached tothe front ends 
of spring-bars B B by means of adjustable joints hh, and arranged 
so as to pass at each side of the row, so as to allow the horses to 
work in front of the machine without breaking down the stalks. 

The adjustable joints h h allow the height of the husking mech- 
anism to be regulated by raising or lowering the front ends of the 
spring-bars B B and the rear ends of the thills A A. 

The bars B B vibrate sidewise, allowing the horses all the freedom 
of motion necessary, yet being stiff enough to enable them to direct 
the course of the machine in the most perfect manner, they being 
bolted fast to the axle-tree C and braced by a frame-work behind it; 
and by being thus attached to and in rear of the axle and passing 
forward between the wheels and pivoted frame, the point of attach- 
pent of the thills is brought near the drums and rollers, and at the 
sate time the full advantage of the long spring-bar is obtained. 

The draft-rods Q Q are placed over the spring-bars B B, for the 
purpose of enabling the draft to counterbalance the weight on the 
rear part of the machine. 

The rods Q Q pass through and slide in eyes on the cross-bars of 
the thills A A, and terminate in nooks or equivalent devices for 
receiving the whiffletrees, to which the horses are attached, while the 
rear ends of the rods are attached to the levers H H, by which a 
backward draft is brought upon theevener 7. The levers H H, in 
conjunction with the evener 7, prevent the horses from pulling un- 
equally. The levers H H are attached to the spring-bars B B, back 
of the axle-tree C, by means of pivot-bolts. The levers are provided 
with orifices at their lower ends, that receive pins projecting from 
the ends of the evener 7, while their upper ends are each pierced 
with a series of perforations to receive the hooks on the rear ends of 
the draft-rods Q Q, by means of which perforations the rods may be 
raised or lowered for the purpose of regulating the amount of draft 
used to counterbalance the weight on the rear of the machine. 

The frame O,to which the husking mechanism is attached, is 
pivoted to the axle-tree C by means of the hinges RR, which are 
placed out of line with the centers of the draft-wheels F F,so as to 
enable the machine to be thrown in or out of gear by changing the 
inclination of the frame O, which is done by raising or depressing 
the lever T, thus throwing the pinions GG into or out of contact 
with the toothed rims E E, whether the toothed rims be provided 
with inside or outside gear. When the frame O is thrown into posi- 
tion for husking, the pinions GG are prevented from engaging too 
deeply with the toothed rims E E by means of the chains p p, which 
are fastened to the cross-bar of the frame O near its outer ends, and 
also at or near the center of the frame-work beneath such cross-bar. 

When the lever 'T is depressed it is held in that position by the 
hook ¢ and spring d, and the maching moves forward without im- 
parting motion to the husking mechanism, the front end of the 
frame O being raised out of the way of any obstructions that are 
ordinarily met with while traveling over rough ground, the lever T 
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being in a convenient position to be operated by the driver while 
sitting in the seat. 

The frame O has a cross-bar framed on its rear end for the purpose 
of giving support to the shaft I, and is re-enforced on its upper side 
to prevent springing, and is greatly stiffened by a rib extending 

across its rear end, a plate extending across its upper side, 
433 and the plate fon the under side, the front edge of which 

plate fis bent down, forming the rib P immediately behind 
the axle C, which rib is also of great service in stiffening the frame 
QO, and its projecting ends are jointed to the axle C, thus allowing 
the frame 0 to vibrate vertically. 

The draft-wheels F F ran loose on the axle C, and are provided 
with toothed rims EE. When the frame O is thrown in position 
for husking, the toothed rims Eli engage with the pinions GG on 
the shaft I. The pinions are placed on,clutches that are keyed fast 
to the shaft I, and give motion to the husking mechanism by means 
of the bevel-wheel Kk, that is also keyed fast to the shaft I. 

The husking-rollers L M are geared together, and receive motion 
from the bevel-wheel Kk, an elongation of the roller L being provided 
with a bevel-pinion for that purpose, while a bevel-wheel on the rear 
end of the roller M gives motion to the balanee-wheel N. The hub of 
the balance-wheel N terminates on the under side in a bevel-pinion 
and forms a sleeve, which receives a shaft that is firmly fastened to 
the frame O, and furnishes a bearing for the upper end of the roller 
M. ‘The balance-wheel N runs loose on this shaft, and receives 
motion from the roller M by means of the bevel-pinion referred to, 
the balance-wheel being In a convenient position and operating di- 
rectly on the husking-rollers. 

for the purpose of preventing hanging ears of corn from entering 
between the husking-rollers point foremost, the husking-roller M is 
sufliciently elevated above its fellow to incline the stalks of corn to 
one side, thus causing the points of hanging ears to strike on the 
board W, while the downward motion of the stalks, as they pass 
between the husking-rollers, brings the butts of the ears against the 
rollers in the proper position, and inclines the ears so that they fall 
over toward the elevator m when husked. 

The elevation of the roller M above the roller L renders the use 
of an additional roller or other device for a similar purpose unneces- 
sary, and thus simplifies the machine. If one roller were placed 
directly over the other, the stalks of corn would be prevented from 
entering between the two at their front ends. 

The board W is placed by the side of the roller L for the purpose 
of preventing cars of corn trom hanging so far over the roller as to 
be snapped off by the rapid downward motion of the stalks while 
passing between the rollers L. M, and also, in conjunetion with the 
board Y, to prevent ears of corn from falling to the ground when 
husked. 

The manner of removing the ear of corn from the husk is sub- 
stantially the same as that for which letters patent were granted to 
ine bearing date August 18, 1868, and numbered 81,202. 

The toothed and flanged drum a and the toothed drum 6 are 
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arranged forward of the husking-rollers, and work on journals or 
axles placed at obtuse angles with sueh rollers. 

The office of the drums is to collect the stalks of corn and pass 
them in between the husking-rollers at regular intervals. For this 
purpose a notched flange, 7, is placed on the rear of the drum a, and 
works so close to the rear end of the drum 4 as to prevent stalks of 
corn from passing between the drums, except when taken in by the 
notches of the flange. The notches are not large enough to admit 
more than one stalk of corn at a time, and they consequently pass 
the stalks in between the husking-rollers L M at reguiar intervals, 
while the flange 7 turns the stock backward at an acute angle with 
the rollers L. M,in which position they pass between the rollers, and 
thus continually make room for other stalks toenter. The rear edge 
of the flange 7 is provided with the projecting points r, for the pur- 
pose of conveying ears of corn that may chance to fall on the husk- 
ing-rollers away therefrom over toward the elevator m. 

The roller M is provided, near its forward end, with the cam z, 
for the purpose of preventing ears of corn that may chance to fall 
on the husking-rollers from being caught and shelled by the ribs n 
on the rollers L M. 

The cam throws the ears over against the flange 7, the projecting 
points r of which carry them over toward the elevator m, thus keep- 
ing the rollers clear for the entrance of stalks. This cam may be 
fixed, as shown, or allowed to spring back against the roller, to which 
It is attached, by the pressure of the stalks as they pass. 

The front ends of the rollers L M are provided with bevel-pinions, 
for the purpose of imparting motion to the gathering-drums a 6, by 
engaging with teeth on the rear ends of thesame. To prevent stalks 
of corn or refuse matter from collecting on the pinions and journals 
of the forward ends of the husking-rollers, the guard y’ project up- 
ward from the frame or bearing-plates beneath the rollers and enter 
grooves at the rear ends of the pinions referred to. 

The front ends of the gathering-drums a are provided with the 
rims G’ G’, whose function it is to raise the stalks of corn or refuse 
matter taken up by their teeth sufficiently to prevent them from 
being caught by the points of the guards kk. Theapron / is placed 
over the gathering-drum a for the purpose of preventing the accu- 
mulation of stalks or refuse matter behind the drum a, which might 
otherwise be carried thither by the notches in the flange i. The 
apron also prevents ears of corn from escaping at the front end of 
the machine when husked, while the rim 8 beneath the flange 7 1s 
used for the purpose of raising stalks and refuse matter to prevent 
them from being caught on the edge of said flange. The axles of 
the gathering-drums a / are placed at obtuse angles with the husk- 

ing-rollers, and diverge from each other, their front ends 
434 being farthest apart. The forward ends of the gathering- 
drums a 6 are provided with teeth that project outward and 
forward, for the purpose of gathering in the stalks of corn, while 
teeth farther back on the drum 4 assist in carrying the stalks back- 
ward, and also hold them from escaping uutil they are passed 
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between the husking-rollers by the notches in the flange i on the 
drum a. 

Stalks of corn that are leaning generally have to be moved 
farther than those standing upright, and consequently have to be 
moved quicker, in order to get them into the husking-rollers in 
time. ‘The gathering-drums a b, being inclined slightly upward, 
draw the sti inding stalks of corn backward as gradu: ally as if it were 
done by a screw, while stalks that are leaning are raised and car- 
ried back more quickly. The gathering- drums a b, being arranged 
in this position, take hold of stalks in any position in which they 
may be found and pass them in between the husking-rollers, one 
after another, at regular intervals and in the preper manner, their 
position being such that the more a stalk leans the more quickly it 
will be moved. 

The ears of corn, when husked,are conveyed by the elevator m to 
the box y, which rests on two sets of pivots, in order that it may re- 
tain a horizontal position while being filled, and yet be dumped 
either to the right or left, as required. Its sides are beveled’ to fa- 
cilitate the escape of the corn in dumping. 

To enable the corn-box q to be dumped either to the right or left 
without displacing it, the plates 99 in front of and behind it are 
provided with the curved slats w. The pivots tof the dumping-box 
q operate in these slats, the lower end of which furnish the pivots 
with bearings. 

‘There are two pedals, 4 and 5, within convenient distance of the 
driver’s seat, which is bolted fast to the eross-bar D, the latter also 
giving support to the bearings of the rod 1. The rod 1 passes 
through and works loose tn the left pedal 5, but is made fast to the 
right pedal 4, and is moved by it. The rod 1 is bent backward at 
its left end beneath the bottom of the dumping-box q, on the left 
side of the latter, and is connected therewith by one of the chains 3 
or its equivalent. The left pedal is provided with the rod 2, which 
is made tast to it, and, passing beneath the bottom of the dumping- 
box g on its right side, is connected therewith by means of one of 
the chains 3 or its equivalent. 

The driver, while sitting in the seat, operates the dumping-box q 
with his feet by means of the pedals 4 and 5, on whieh they rest. 
The toe of his right foot, being pressed down on the front end of the 
right pedal 4, moves the red 1, which, pressing up against the bot- 
tom of the box q on the left side, causes it to tip over, emptying the 
corn on the right side of the row that is being husked. ‘He then 
presses his heel on the rear end of the same pedal, causing the chain 
3 to pull the box back toa horizontal position. The left pedal 5, 
being worked by the driver’s left foot, operates in a similar manner, 
dumping the corn on the left side of the row. 

This arrangement enables the driver, while working back and 
forth on the same side of the field, to always keep the space clear of 
corn between the row he is husking and the one next to be husked, 
thus preventing the piles of husked corn from being trampled under 
foot while husking the next row. 

If, instead of dumping the corn in piles, it should be desirable to 
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convey it directly to a wagon, a carrier may be attached to the upper 
end of the elevator m, and extend outward beyond the draft-wheel 
F. This carrier may receive motion from bevel-gear on the upper 
shaft of the elevator m, and may be attached or removed at pleasure. 

It is sometimes desirable to snap the ears of cora from the stalks 
without remeving the husk from them. For the purpose of arrang- 
ing this machine so that it will do the work in this manner, the 
relative position of the ribs n on the rollers L M is changed, so that 
they will strike the butts of the ears of corn alternately instead of 
closing on them simultaneously, as they do when husking. By 
this arrangement of the ribs the stem of the ear is broken off lower 
down, removing only the outside husk therefrom, while all of the 
husk that is of any value for mechanical or other purposes is left on 
the ear, and may be afterward removed and used without resorting 
to the tedious operation of assorting. 

To provide a convenient method of changing the relative position 
Of the ribs n n on the rollers L M, the journal on the rear end of the 
roller L works in the bearing 6, which is provided with a shank 
that, passing through a slot ip the frame O, holds the bearing 6 in 
its proper position by means of a screw and nut or nuts on the under 
side of the frame O. 

When it is desirable to change the relative position of the ribs nm 
on the rollers L M, the nut or nuts on the lower end of the bearing 
6 are unscrewed, and the bearing is moved backward, thus freeing 
it from the journal on the rear end of the roller L,and allowing the 
roller L to be moved out of gear with the roller N, when, the rollers 
being turned so that the ribs n come in the desired position, the 
roller L is replaced in gear with the roller M, and, the journal on 
its rear end being replaced in bearing 6, the latter is screwed fast to 
the frame O by means of the nut or nuts on its lower end, thus pro- 
viding a convenient and quick method of changing the operation 
from busking to snapping the ears of corn, and vice versa. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The combination of a pair of thills, A A, with each spring-bar 
B, arranged in relation to the frame O, in the manner and for the 

purpose specified. 
435 2. The combination of the vertically-adjustable draft-rods 
2 2, evener 7, and levers H, when the latterare pivoted to the 
spring-bars B in rear of the axle, for the purpose of enabling the 
draft to balance weight on the rear of the machine, substantially as 
described. 

3. The arrangement of the plate f, having the rib P and joints R, 
with the frame O and axle C, all being constructed and operating 
substantially as deseribed. 

4. The drums aand 6, when constructed as described and ar- 
ranged forward of the husking-rollers, for the purpose specified. 

5. The notched flange i on the rear of the drum a for the purpose 
specified. 

6. The projections or points r on the rear of the flange i, for the 
purpose specified. | 
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7. The cam X, attached to the roller M near its front end and 
radially in front of the rib n, for the purpose of preventing ears of 
corn from being caught by the ribs. 
8. The guards y’, combined with the pinions on the rollers L M, 
as and for the purpose specified. 
9. The rims G’ G’ on the front ends of the drums a 6, when used 
in connection with the guards /, for the purpose specified. 
10. The apron /, in connection with the drum a, having the rim 
8, for the purpose specified. 
11. The arrangement of the axles of the drums a and + at obtuse 
— with the husking- rollers, as specified. 
The arrangement of the corn-box q, plates 9, rods 1 and 2, and 
aii 4 and 5, constructed and operating substantially as described. 
SAMUEL PATTON. 
Witnesses : 
NATHAN k. ELLSWORTH. 
CHAS. A. PETTIT. 
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Joun H. Wuirney, of Rochester, Minnesota, assignor to himself and 
W. W. Marsh, of Sycamore, Illinois. 


Improvement in Corn-Harvesters. 


Specification forming part of Letters Patent No. 120,688, dated No- 
vember 7, 1871. 


To all whom it may concern: 

se it known that I, John H. Whitney, of Rochester, in the county 
of Olmsted and State of Minnesota, have invented certain improve- 
ments in machines for harvesting corn, of which the following is a 
specification, reference being had to the accompanying drawing. 


(Here follows diagram marked p. 436.) 


My invention relates to machines for cutting corn in the field, and 
the invention consists in a novel construction of the machine asa 
whole, and of the embodiment therein of several new features, as 
hereinafter more fully explained. 

Figure 1 is a top plan view, and Fig. 2 isa longitudinal vertical 
section on the linea wof Fig. 1. Fig.3 isa view ofa part detached. 
Fig. 4 represents the operation of bending and cutting the stalk. 

In constructing my machine I provide a suitable trame, A, and 
mount it on two wheels, b, one or both of which are fastened to the 
axle by means of a spring-elutch, a, as shown in Fig. 1, and as is 
customary In masenmiione To enable the machine to be 
drawn by a team and permit the team to straddle a row of standing 
corn, instead of the met tongue I provide it with a tongue com- 
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posed of two separate bars, T, placed at some little distance apart, 
with their front ends more widely separated, as represented in Fig. 
1, thus leaving an uninterrupted space for the stalks back to the 
cutter. Upon the front of the frame, at each side, is secured a whiffle- 
tree, W, for attaching the team, as represented. Upon the central 
front part of the frame I secure a metallic plate, I, having its front 
cut in the form of a letter V, with its open or wide part to the front ; 
and directly in rear of the apex of this notch I pivot a knife or cut- 
ting-blade, o, of the form shown in Fig. 1, the point of the knife pro- 
jecting some distance out into or over the V-shaped notch. This knife 
hasan arm,/, to which is connected a rod or pitman, n, which is oper- 
ated by a crank or wrist-pin on a wheel, e, attached to a transverse 
shaft, /, which has on its opposite end a pinion, d, which is driven by a 
gear-wheel, c, secured upon the axle, as shown in Fig. 1, this mech- 
anism imparting to the knife o a rapid oscillating motion on its 


‘pivot r. Attached to the knife, but at some distance above it, is a 


guard, p, of a form similar to that of the knife, but of considerably 
greater width, as represented in Fig. 1, the object of which will be 
hereinafterexplained. In suitable bearings over the knife is mounted 
a longitudinal shaft, D, which has on it a pulley, h, connected by a 
belt to the pulley e on shaft f, by which means this shaft D is rotated. 
The front end of this shaft D is twisted like a cork-screw, as repre- 
sented in Fig. 2. Upon one or both sides of the frame is secured a 
platform, P, with a vertical partition, R, running lengthwise of the ma- 
chine, and with a raised ledge or box around the side, for receiving 
the stalks as they are cut. Across the platform, and resting on the 
raised side, is a cross-bar, m, on which the stalks rest as they fall, 
thus holding them in an inclined position convenient for binding. 

The operation of the machine is as follows: The team being 
hitched to the machine it is drawn along in such a manner as to 
straddlea row of the stalks as they stand in the field. The revolving 
shaft D draws the top of the stalk backward toward the knife, and 
as the latter approaches it the guard p, striking the stalk in advance 
of the knife, because of its greater width, bends the stalk over side- 
wise, as represented in Fig. 4, against the edge of the plate I, thus 
presenting it in a bent or inclined position to the edge of the knife, 
which is thereby enabled to cut it on a slant, and of course to cut it 
with much greater ease. The stalks as cut fall upon the platform, 
resting in an inclined position on the bar m, where they are bound 
and thrown upon the ground, the binding-bands being held in a 
suitable receptacle. 

It is obvious that the plate I, instead of being made wholly of 
metal, may be of wood, with a metal strip secured along its Inclined 
edges; and these inclined edges may also be made sharp to assist in 
cutting the stalks as they are pressed against them. Both these and 
the knife may be provided with sickle-teeth or be made smooth, as 
preferred. 

Two seats for binders may be mounted on the frame, one on each 
tide, so that asthe corn falls alternately on each side and the other of 
the machine it can be bound by the respective binders. 
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By these means I am enabled to construct a very efficient ma- 
chine. 

Having thus described my invention, what I claim is— 

1. The combination of the reciprocating guard p with the knife o, 

when arranged to operate as described, whereby the stalks are 
438 bent so as to enable the knife to cut them on a slant, as set 
forth. 

2. The arrangement of the screw-shaft D, knifeo with its guard p, 
and the cutter-bars I, all as herein described. 

3. The within-described corn-harvester, consisting of a frame 
mounted on wheels, with the tongue composed of the two bars T, with 
the inclined cutter-bars I at their rear end, in combination with the 
oscillating knife o and guard p, all constructed and arranged to 


operate substantially as set forth. 
JOHN H. WHITNEY. 
Witnesses : 
R. L. DIVINE. 
J. L. PRATT. 


44] UniIreD STATES PATENT OFFICE. 
JAMES CARROTHERS and WILLIAMSON CARROTHERS, of Newton, Iowa. 
Improvement in Corn-LHarvesters. 


Specification forming part of Letters Patent No. 134,251, dated 
December 24, 1872. 


To all whom it may concern: 


Be it known that we, James Carrothers and Williamson Car- 
rothers, of Newton, in the county of Jasper and in the State of Lowa, 
have invented certain new and useful improvements in corh-gath- 
erers; and do hereby declare that the following is a full, clear, and 
exact description thereof, reference being had to the accompanying 
drawing and to the letters of reference marked thereon making a 
part of this specification. 

The nature of our invention consists in the construction and 
arrangement of a corn-gatherer, as will be hereinafter more fully 
set forth. ? 

In order to enable others skilled in theart to which ourinvention 
appertains to make and use the same, we will, now proceed to de- 
scribe its construction and operation, referring to the annexed draw- 
ing, in which— 


(Here follow diagrams marked pp. 439 & 440.) 
Figure 1 is a side elevation; Fig. 2,a plan view; Fig. 3,a front 


view of our machine; and Figs. 4 and 5 are views of detached parts 


of the same. 
The running-gear of our machine is substantially the same as 
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that of any ordinary wagon, and therefore needs no description. To 
the inner side of one of the front wheels A is attached a cog-wheel, 
B, which gears with a pinion, ©, on a shaft, D, running in front of 
and parallel with the front axle. The end of the shaft D upon which 
the pinion C is placed rests in a sliding box, E, operated by a lever, 
G, whereby this end of said shaft 1s moved back and forth, so as to 
throw the pinion C in and out of gear with the cog-wheel B. On 
the other end of the shaft D isa pulley, a, from which a belt or 
chain connects with a pulley, 6,on a shaft,d, which has its bearings 
in boxes afiached to the front sides of upright sliding bars H H. 
These bars are placed in grooves on the inner sides of upright stand- 
ards 11, the upper ends of which are connected by a cross-bar, J, 
and which standards are firmly secured to the inner ends of hori- 
zontal beams K K running parallel with the front axle, and attached 
to the front ends of the front hounds, as shown. ‘To each of the 
beams K is attached a pair of shafts, L, thus giving one horse in 
front of each wheel, with the gathering attachment between them. 
A metal band or socket, e, is attached to each sliding bar H, and 
passes around the grooved standard I to hold the bar to the same. 
The sliding bars H H are raised and lowered at will, and held atany 
desired height by means of a belt or chain, f, which is wound around 
a windlass, M,on the center of the cross-bar J, and the ends of which 
pass over pulleys in the ends of said cross-bar, and are attached 
to the sliding bars. On the inner side of each bar H is attached a 
shoe or divider, N, the inneror rearend of which fits and moves ina 
grooved post, O, of the frame, as shown in Fig. 5, when the sliding 
bars H H are moved up or down. Through the dividers N N in 
front of the shaft d passes a shaft, 4,upon which are pivoted a series 
of knives or gatherers, P P, held a suitable distance apart by washers 
on the shaft. The knives or gatherers P P are constructed in the 
form substantially as shown in Fig. 4, their front ends being curved 
upward and running to a point,and in the point is inserted a round- 
headed pin, i, so as to prevent the point from running into the 
corn-stalks. The upper side of each knife or gatherer P is hollowed 
so as to form a sharp cutting-edge on each side of the same. The 
rear end of each knife is attached to a box, 4, placed on an eccentric 
portion of the shaft d,as shown in Fig. 4, by which means the 
knives receive a vibrating movement on their pivotor shaft h as the 
machine moves forward. 

When the machine is in motion, the corn-stalks pass between the 
knives P P, and as the stalks are drawn under the machine said 
knives by their vibrating motion cut off the ears, which pass into a 
receptacle, R, at the rear end of the knives, from whence the ears 
are carried up by an elevator and dropped into the wagon-box 8. 
The elevator consists simply of endless belts mm placed around 
pulleys 2 x on the main shaft D, and passing around pulleys on a 
shaft, T, in or near the upper end of an inclined frame, V, and to 
suid belts are secured buckets W, which carry the ears up, and as 
they turn over the upper shaft T the ears drop into the box S. The 
upper shaft T is placed in adjustable journal-boxes p p, which: are 
secured at any desired height on the sides of the frame V by set- 
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screws, so that the belts m m may be tightened when necessary. The 

height at which the knives P P are to work is regulated by 
4413 the raising and lowering of the sliding bars H H, as above 

described, and to keep the chain or belt s, which connects the 
pulleys a and 4, at all times in proper working order, we use a 
tightener, as shown in Fig. 1. This tightener cousists of a screw- 
rod, t, passing through suitable projections on the standard I, and 
its lower end working as a swivel in an angular bar, v, having a 
friction-roller, f, at each end bearing on the belt. 

Having thus fully described our invention, what we claim as new, 
and desire to secure by letters patent, is— 

1. The combination of the knives P P, shafts h d, boxes k k, di- 
viders N Nand bars H H,all constructed and arranged as described, 
and moved up and down in the grooved standards I I by means of 
the belt f and windlass M, substantially as and for the purposes 
herein set forth. 

2. In combination with the gathering mechanism herein de- 
scribed, the elevator consisting of the main shaft D with pulleys 
nn, endless belts m m with buckets W W, and the shaft T resting 
in adjustable bearings p p on the frame V, substantially as and for 
the purposes herein set forth. 

In testimony that we claim the foregoing we have hereunto set 
our hands this 10th day of August, 1872. 

JAMES CARROTHERS. 
WILLIAMSON CARROTHERS. 
Witnesses : 
ALMON JITALL. 
J. C. COOK. 


443 UNITED STATES PATENT OFFICE. 
Jacop H. Bran, of Macon, Illinois. 
Improvement in Ilorse Hay- Rakes. 


Specification forming part of Letters Patent No. 140,671, dated July 
8, 1875; application filed February 24, 1873. 


To all whom it may concern: 


Be it known that I, Jacob H. Bean, of Macon, Macon county, 
Illinois, bave invented a new and useful hay-rake, of which the fol- 
lowing is a specification : 

The object of this invention is to provide a simple and efficient 
appliance, wherewith hay can be gathered from the field and -de- 
posited In a wagon or upon a stack; and my invention consists in a 
rake constructed with pivoted teeth, having limited play within 
mortises in the rake-head. The head has longitudinal arms, form- 
ing journals for ground-wheels, and projecting to afford means for 
attaching horses, one-at each end. Rollers running in the ends of 
arms, fixed trausversely in the rake-head, support the teeth at the 
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proper inclination, and the whole apparatus is adapted for raking 
and gathering bay, and by means of inclined ways elevating it for 
discharge upon a mow or stack. 


(Here follows diagram marked p. 442.) 


Figure 1 is a plan of my hay-rake and elevator, the rake being 
represented in the act of ascending the inclined planes. Fig. 2 is a 
transverse section through the same, the swinging levers being rep- 
resented in position for engaging under the load on the rake. Fig. 
3 isa similar section, the rake being represented as having ascended 
the elevator, and the pivoted levers shown in the act of discharging 
the hay from the teeth of said rake. Fig. 4 Is a perspective view of 
one end of the rake-head; and Fig. 5 is a transverse section through 
the rake-head on an enlarged scale. 

The rake-head A consists of a stout beam, of any suitable length, 
and having gudgeons B B’ at its ends, upon which are journaled 
the gfound-wheels CC’. The gudgeons b B’ project some distance 
beyond the hubs of the ground-wheels, so as to afford room for at- 
tachment of the ropes or chains D D’, to whose ends are secured the 
singletrees dd’. To these singletrees are hitched the animals. Pro- 


jecting from the front side of the rake-head, and near the ground- 


wheels, are arms or brackets E EF’, having journaled in them small 
roller ee’. These rollers, in conjunction with the wheels C C’, serve 
to maintain the rake-head in such a position as to render its teeth 
the most effective for gathering up the hay. The rake-teeth F are 
of the ordinary shape, but are secured to the head in a novel way, 
which greatly increases their efficiency. Instead of being rigidly 
secured to the head, they are united to the same by pivots G, which 
pass through them and engage with lugs or ears H, the latter being 
attached to the front side of said rake-head, as more clearly shown 
in Figs. 4and 5. The rear ends f of the teeth occupy mortises or 
slots a, in the head, which mortises are large enough to permit 
considerable vertical movement ef the teeth, whereby they are ren- 
dered self-adjusting, and are capable of yielding in passing over un- 
even ground. 

The elevator which I employ, in conjunction with the above- 
described rake, is arranged as follows: I is a frame or staging, which 
supports two horizontal platforms, J J’, and these platforms are 
united by a beam or bridge, K, to which is pivoted one or more 
swinging levers LL’. M isa bar or brace, which connects the outer 
ends of the platforms J J’. N is an opening or hatch-way, between 
the platforms J J’, the bridge K,and brace M. Access is had to the 
platforms J J’ by means of inclines O O’, which extend from the 
front sides of said platforms down tothe ground. These inclines 
should be so gradual as to permit the horses to draw the rake up 
them with ease and safety. Tracks or rails P P’ and R R’, laid re- 
spectively upon the inclines and platforms, confine the rake-head 
to a proper path as it ascends and descends the elevator. The plat- 
forms J J’ may, if preferred, be provided with stops rr’, for the 
purpose of arresting the rake at the proper position upon said plat- 
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forms. Ropes S S’, or equivalent appliances, may be employed for 
operating the disengaging-levers LL’. T T’ are railings, around 
the elevated platforms J J’. 

The operation of my rake and elevator is as follows: The horses 
are first hitched to the singletrees d d’, and the implement is then 
drawn over the field until a sufficient load of hay bas accumulated 
upon the teeth F of the rake. When this has been accomplished 
the rake is conducted to the elevator, and the borses driven up the 
inclines O O’, care being taken to have the ground wheels C C’ run 
inside the tracks P P’. After completing the ascent of said inclines 

the rake isdrawn upon the platform J J’, and maintained in 
444 a proper position upon the same by the rails R R’. The rake 

is drawn along these platforms until its head reaches the 
opening or hatch-way N, when its further progress is arrested by the 
stops 77’, or by checking the team. As the teeth of the rake pass 
over the hatch-way, the swinging levers L L’ are adjusted or are 
pressed by the advancing load to the position shown in Fig. 2;° but 
as soon as the motion of the rake is arrested these levers are then 
turned by the attendant pulling the rope S, and caused to assume 
the vertical position represented in Fig. 5. In this position they 
engage with the load of hay, and the moment the rake is drawn 
back off of the platforin said levers act to disengage the hay from 
the teeth, and cause it to fall through the opening or hatch-way N. 
When thus discharged the bay may be delivered into a wagon or 
deposited upon a stack. The rake being delivered of its load is then 


allowed to deseend the inclines O O’, and is once more taken to the . 


field and loaded, after which the previously-des¢ribed operation is 
repeated, and continued as often as necessary.. After as much hay 
has been deposited as to completely fill up the hatch-way or open- 
ing N, the entire elevating apparatus, including the staging, in- 
clines, platforms, &e., is then shifted bodily along the ground, either 
to the right or left, so as to allow another deposit to be made along- 
side the previous one, and thus form a continuous rick or stack of 
hay. 

Instead of being shifted to the right or left the elevator can be 
moved either backward or forward, so as to permit the hay being 
deposited in a rick or row parallel with the inclines O O’ and plat- 
form J J’. 

It will be seen that my elevator is arranged in such a manner as 
to allow a wagon to be driven in under the hatch-way N, and to be 
loaded with hay by a few operations as the hay is moved in large 
masses, and by the power of steam or animals, and not by hand. 

The elevating apparatus is not claimed in this application, and is 
only alluded to in order to make clear the mode of using the im- 
proved rake, to which the invention relates. : 

I claim as new and of my invention— | 

The combination of the head A, protecting-gudgeons B B’ ground- 
wheels C C’, hitching devices D D’ dd’, arms E E’, rollers e é, 
we teeth I fG H, and mortises a, for the purpose herein de- 
scribed. 
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In testimony of which invention I hereunto set my hand. 
JACOB H. BEAN. 


Witnesses: 
A. G. HARRIS. 
J. S. RUBY. 
446 Unitrep States PATENT OFFICE. 


Joun Rumritt, of Salina, Kansas. 
Improvement in Horse Hay- Rakes. 


Specification forming part of Letters Patent No. 152,174, dated June 
16, 1874; application filed January 9, 1874. 


To ali whom it may concern: 
Be it known that I, John Rumrill, of Salina, in the county of 
Suliné and State of Kansas, have invented a new and improved hay- 
gatherer:; and I do hereby declare that the following is a full, clear, 
and exact description of the same, reference being had to the accom- 
panving drawing forming a part of this specification, in which— 


(Here follows diagram marked p. 445.) 


Figure 1 is a side elevation. Fig 2 is a top view. 

The invention relates to means whereby hay, after having been 
cured in windrow, may be raked and carried to the stack by one 
continuous operation, thereby greatly lessening the usual labor and 
the customary waste by hauling it, or by dragging it, with horses 
and circumjacent ropes or chains. 

A represents an axle with wheels B B turning on the journals 
thereof, and C a rake having head cand teeth c’. The side teeth are 
slotted, and receive therethrough the yokes D D, which are held by 
plates E E, on the top of which plates their free ends are riveted. 
These yokes pass around the axle, that is grooved to receive them, 
or may be prevented from sliding thereon in any other way. E’ is 
a wire, iron, or wooden frame, formed of standards F and rod, wire, 
or bent wood F’. The ends of the latter are gradually curved to- 
ward the front, and fastened to the forward ends of the side teeth of 
rake. G isa plate fastened near the end of each tooth, except the 
two side ones, having a sudden rise in the rear, g, but a gradual in- 
cline on the front, g’. The rake-teeth frame E’ and plates G com- 
Dine to hold the hay that has been raked up in its proper place on 
the combined horse-rake and hay-carrier. H isa third wheel, which 
may be journaled in a frame, I, that is pivoted to and beneath the 
middle of the rake-head. The axle being adjustable out toward the 
ends of the rake-teeth by means of the axle- -yokes, (movable in the 
slots of the side teeth,) the three wheels are made to support the 
whole structure when the rake is not intended to gather the hay. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 
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1. The combination, with a rake having wheel H journaled in a 
frame, I, that is pivoted to the rake-head, of the axle carrying the 
two main wheels, and adjustable under and toward the ends of the 
teeth, as and for the purpose described. 

2. The combination of yoke D, plates E, and slotted side teeth of 
rake, as and for the purpose described. 

JOHN RUMRILL. 


Witnesses: 
E. L. NORTON. 
F. W. NORTON. 


448 Unirep Srates Patent OFFICE. 
James F. Swinnerton, of Marion, Ohio. 
Letters Patent No. 66186, dated June 25, 1867. 
Improvement in LHorse- Rakes. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern: 

se it known that I, James F. Swinnerton, of Marion, in the county 
of Marion, and State of Onio, have invented a new and useful im- 
provement in hay-gatherer; and I do hereby declare that the fol- 
lowing is a full, clear, and exact description thereof, which will 
enable others skilied in the art to make and use the same, reference 
being had to the accompanying drawings, forming part of this speci- 
fication, in which— 


(Here follows diagram marked p. 447.) 


Figure 1 is a top view of my improved hay-gatherer. 

Figure 2 is a vertical section of the same, taken through the line 
a2, Fig. 1. 

Similar letters of reference indicate like parts. 

My invention has for its object to furnish a machine for hauling 
and delivering hay at a stack, simple and durable in construction, 
easily operated, and which will take the hay from a windrow, ren- 
dering the labor of cocking it wholly unnecessary; and it consists 
of an improved hay-gatherer, constructed and arranged as herein- 
after more fully described. 

A is the shaft of the rake-head, which is secured to the lower ends 
of the standards b by metallie straps, C, passing around said shaft, 
and the ends of which are secured to the front and rear sides of said 
standards B,as shown in Fig. 2. D are stop-pins, which pass through 
slots in the metallic straps C, and are screwed or driven into said 
shaft A. ‘These pins D allow the shaft A to turn upon its axis a 
sufficient distance to raise the teeth E, so that they will pass over 
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obstructions, but effectually prevent the rake-head from revolving. 
The teeth E are attached to the front side of the shaft A, and are 
made longer and stronger than ordinary rake-teeth. To the upper 
ends of the standards B are attached the end-bars F of the top or 
draught-frame. The alternate ends of the bars F are connected to 
each other by the diagonal bars G, which are framed into each other 
at their centres. H are metallic rods or braces, connecting the ends 
of the end-bars F to each other, and strengthening the frame. The 
frame I G is also strengthened by the metallic braces I, the upper 
ends of which are secured to the ends of the bars F, and their lower 
ends to the standards B, as shown in the drawings. The said frame 
F G is also strengthened by the metallic braces J, the upper ends of 
which are secured to the forward ends of the bars F, and their lower 
ends are pivoted to the upper side of the shaft A, near its ends, as 
shown in Fig. 1, to permit the partial rotation of said shaft in pass- 
ing over obstructions. K is the tongue, which is made long, so that 
the horses may be attached to it so far in front as to be out of the 
way of the teeth E and of the hay collected upon them. The tongue 
K is pivoted to the centre of the frame F G by a pivoting-pin, the 
lower end of which enters a hole in the diagoual bars G, and its 
upper end is securely attached to the plate L. The sides of the plate 
L are turned up so as to embrace or form a socket for the tongue K, 
and it is secured tothe said tongue by pins or bolts passing through 
the tongue and through slots in the said turned-up sides of the said 
plate or socket L. This construction allows the tongue K to have a 
slight hongitudinal movement, to .throw the hook M, which is 
securely attached to the under side of the rear end of the said 
tongue, out of and into a notch formed in the rear sile of ihe me- 
tallie ring or circle N, which is securely attached to the diagonal 
bars G of the frame F G, and upon which the plate L slides as the 
tongue K is turned upon its pivoting-pin. It should be observed 
that the entire draught of the inachine comes upon the hook M and 
upon the pivoting-pin jointly. O are handles attached to the rear 
side of the shaft A, by méans of which the machine is steadied 
and controlled. 

In using the maehine the hay is collected upon the rake-head and 
drawn to the stack or other desired place; the horses are then backed 
a little, to throw the hook M out of the notch in the ring N. The 
horses are then turned one-half around and the machine drawn 
away from the hay. The horses are then turned back one-quarter 
around, and started forward, the driver at the same time stepping 
upon the end of the rake head nearest the horses. This brings the 
machine again into the proper position for collecting another load. 

What I claim as new, and desire to secure by letters patent, is— 

The combination of the plate or socket L, hook M, and ring N, 
with each other, and with the tongue K and frame F G, substan- 
tially as herein shown aud described, and for the purpose set forth. 

JAMES F. SWINNERTON. 

Witnesses: 

T. F. WALLACE. 
E. G. ALLEN. 
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450 Unirep States PATent OFFICE. 
F. F. Fowrer, of Crane township, Wyandot county, Ohio. 
Improvement in Machines for Gathering Hay. 


Specification forming part of Letters Patent No. 31162, dated Janu- 
ary 22, 1861; Reissue No. 1511, dated July 14, 1868. 


To all whom it may concern: 

Be it known that I, F. F. Fowler, of Crane township, in the county 
of Wyandot and State of Ohio, have invented certain new and use- 
ful improvements in machines for gathering hay; and I do hereby 
declare the following to be a full, clear, and exact description of the 
construction and operation of the same, reference being had to the 
accompanying drawings, making a part of this specification, in 
which— 

(Here follows diagram marked p. 449.) 


Figure 1 represents a top plan of the hay-gatherer; and Fig. 2 
represents a longitudinal vertical section of the same, taken at the 
red line x x of Fig. 1. 

The object and purpose of this machine is to gather and transport 
to the stack or other depository the hay which has been previously 
raked into a windrow; and the invention consists, first, in uniting 
the runners and cross-bars by flexible joints, so that the machine 
may conform to the inequalities of the ground over which it is mov- 
ing without raising the gathering and carrying fingers therefrom ; 
and it further consists in so combining the fingers with the runners 
that a portion of the soles of the fingers shall act as supports in con- 
tact with the ground as the runners themselves do, both fingers and 
runners mutually supporting and carrying the load; and it further 
consists in the combination of a hinged tongue, a turning finger-bar, 
and the flexibly-connected runners, so constructed and arranged as 
that the front of the machine may be lowered on the curves or slopes 
of the runners, while its rear is raised up to allow the fingers to turn 
over and discharge their load. 

To enable others skilled in the art to make and use my invention, 
I will proceed to describe the same with reference to the drawings. 

A represents the runners, of which there are two—one on each 
side of the machine. Bare the runner-rails, braced to the runners 
A by braces C D, to give them the necessary strength and _ position 
in the machine. The runners and their frames or sides are united 
by the cross-pieces E F, the joints a a and 6 6 or connections being | 
so made as to prevent the runners or side pieces from spreading, but | 
leaving each side piece or runner free to rise or fall without influ- 
encing the other as they accommodate themselves to the inequalities 
of the ground over which they may for the time being be passing. 
The cross-piece E, I use also as a tongue-bar for the tongue G, which 
is connected at its forward end to the necks of the horses or team, 
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and the cross-piece, being hung like a tongue-roller, allows the front 
end of the machine to pitch downward on the curve of the runners 
when it becomes necessary to discharge the load of hay carried by 
the machine. The sides B may be braced to the cross-piece E by 
the curved braces c, one end of which may be fastened to the side 
piece and the other end be loosely attached to the cross-piece, so that 
they will neither prevent the cross-piece from rolling in its supports 
nor prevent the side pieces from rising or falling to such inequali- 
ties in the ground as are usually encountered in meadows or grass- 
fields. The cross-bar F, 1 use as a finger-bar, it being hung low 
down to the heels of the runners by Journals on which it can turn. 
To this bar F are united the fingers H, which are made with a por- 
tion of their soles, as at d, so that they will have a bearing and ran 
steadily upon the ground. This bearing ¢, being on a plane with 
the soles of the runners, makes a bearing-surface throughout the 
width of the machine at its rear, which enables the fingers supported 
by the ‘runners to carry their load without danger of being shaken 
or thrown off. 

The handles I are united to the cross-bar F, and these handles 
may be braced by braces e f. 

By running the machine along the windrow, with one runner on 
each side thereof, the fingers will load themselves with the hay, and 
when loaded the machine acts as a sled, by which the load may be 
drawn to the stack or other depository. When the hay is to be un- 
loaded the operator, by means of the handles I, raises up the rear of 
the machine, the front by the same act descending until the fingers 
turn over and drop the load. If the team be in motion, this dump- 
ing or unloading is facilitated thereby, the machine passing from 
the hay. The quantity of hay that can be conveyed by this machine 
is very large, the sides, fingers, handles, and their braces serving as 
a cradle for containing it, and very much expedites the hauling and 

stacking of hay in the field. 
45) Having thus fully described the nature and object of my 
invention, what I claim therein as new, and desire to secure 
by letters patent, is— 

1. Connecting the sides and cross-pieces of the machine together 
by flexible or yielding joints, so that either side of the machine may . 
rise or fall in vielding to the inequalities of the ground independent 
of the other side, substantially as described. 

2. So constructing and combining the fingers with the runners as 
that the rear under portions of the fingers shall also act as runners 
and supporters, and mutually aid and be aided by the ranners proper 
in carrying the load, substantially as described. 

3. The combination of a hinged tongue, a turning finger-bar, and 
the flexibly-connected runners, so that as the machine is raised be- 
hind it may roll down in front on the curve of the runners for the 
purpose of dumping or discharging the load, substantially as herein 


described. 
F. F. FOWLER. 
Witnesses: ke 
T. E. GRISEN. 
k. R. WOOD. 
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Unirep States PATENT OFFICE. 
W. T. Nicnots, of Rutland, Vermont. 
Letters Patent No. 75450, dated March 10, 1868. 
Improvement in Hay-Rakers and Loaders. 


The schedule referred to in these letters patent and making part of 
the same. 


Be it known that I, W. T. Nichols, of Rutland, in the county of 
Rutland, and State of Vermont, have invented a new and useful 
improvement in “ hay-rake wagons;” and I do hereby declare that 
the following is a full, clear, and exact description of the construc- 
tion and operation of the same, reference being had to the annexed 
drawings, making a part of this specification, in which— 


(Here follows diagram marked p. 452.) 


Figure I is a top view with the crank loading-frame. 

Figure Il is a side view with the crank loading-frame. 

Figure III is a top view without the crank loading-frame. 

Figure IV is a side view without the crank loading-frame. 

ais the land driving-wheel of the loading-frame; 0 is the driving- 
pinion or gear attached to the land driving-wheel of the crank load- 
ing-fraine; ¢ is the pinion or gear attached to the crank-journal of 
the crank loading-frame; d is the crank of the loading-frame; e¢ is 
the rock-shaft of the loading-frame; fff ff are the bars of the crank 
louding-frame. 00000 00 are upright teeth in the bars of the 
loading-frame ; 7 is the connecting-frame, carrying the fore wheels 
and clapper /, and connecting with the rear part of the rake-wagon ; 
qq are the elastic supplementary teeth, made of steel, as shown in 
Figs. I and I], and of wood,as shown in Figs. III and IV; q’ q’ are 
the main teeth of the rake, forming, with the supplementary ones, 
q g, the bottom of the rake, when used as a rake, and also the bot- 
tom of the wagon when used as a wagon; / is the clapper to sup- 
port the bottom q’ gq’ and gq q above the ground when used as a 
wagon; / is the rear frame to keep the hay from sliding off the rear 
end; /is the brace-rod to hold the frame £ in position; m is the 
tongue to which the draught is applied ; n » are wheels set upon an 
axle, as shown in Figs. [ and II, or between the teeth q’ q’, as shown 
in Figs. 11] and IV; p is the lifting-lever under the bottom of the 
rake. 

The drawings will show the method of construction better than 
words of description; but in general terms the rake is composed of 
teeth g’ g’, about seventeen feet long, five inches wide, by one inch 
thick, set upon their edges, and held together by a sufficient number 
of stays, either by rods passing through them, and blocks of wood 
between each tooth, as shown in Fig. I, or by flat pieces bolted upon 
the bottom edges, as shown in Fig. III]. At the front end of these 
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teeth q’ q’ are the elastic or supplementary teeth, q g, properly fast- 
ened, as shown in the drawings, and when made of steel should be 
applied or attached upon the ends of the teeth, q’ q’, as shown in 
Fig. I,and when made of wood, should be fastened between the teeth 
q’ q’, as shown in Fig. IIL. 

When a wide rake is desired, say twenty feet in width, and for 
use upon level surfaces, the rake may be constructed as shown in Fig. 
IIT, with wooden supplementary elastic teeth placed bétween the 
main teeth, and with two wheels, say ten to fifteen inches in diam- 
eter, placed between the main teeth with short axles, as shown, the 
method allowing the use of several wheels, with no large or heavy 
axle to sustain them. 

Upon rough or hilly surfaces, a rake of the width above mentioned 
will be found to be impracticable, and hence a rake, say ten feet 
wide by twenty feet long, would be more desirable; and for the pur- 
pose of getting more hay upon it than would naturally slide upon it 
with larger wheels, the crank loading-frame may be attached. The 
land driving-wheel of said frame carries with it the pinion attached 
to it, which gears into the pinion upon the end of the crank-shaft, 
and hence gives the cranks a rotary motion in the opposite direction 
to the movement of the rake. ‘These cranks carry oue end of the 
loading-frame bars, while the other ends of said bars are carried by 
the rock-shaft e; hence as the cranks revolve these bars are brought 
above the upper edges of the teeth, upon which the hay rests, the 
upright teeth 0 0 0 0 stick into the hay, and by the further revolu- 
tion of the cranks, the hay is carried backward upon the teeth, while 
the next revolution repeats the same operation. 

The elastic supplementary teeth are used so that as the load accu- 
mulates upon them, they will come flat upon the ground, and leave 
the stubble sticking up between them, and the friction of the hay 
against the stubble will cause it to slide backwards upon the rake. 

When the rake issufliciently loaded, the driver backs up his team, 
and the lever p sticks into the ground and raises the forward end of 
the rake above the clapper h, when the clapper falls, and the forward 
end of the rake rests upon it, which loads the hay and converts the 
rake into a wagon, and the forward motion of the team relieves the 
lever p from the ground, and the load is ready to be drawn to its 

place of destination. 
454 This improvement is in addition to and is designed to be 
used in connection with a hay-rake wagon, of which letters 
patent were granted to me, this 28th day of January, 1868—No. 
73747. 

What I claim, and desire to secure by letters patent, is— 

1. The combination of the gathering and loading-rake q’ q’, &e., 
and the supplementary elastic teeth q qg, substantially as and for the 
purposes set forth and described. 

2. The combination of the vibrating gathering-rake, and the aux- 
iliary loading-frame f f, substantially as set forth and described. 

3. Driving the auxiliary loading-frame f by the carrying-wheels a, 
or their equivalent, said wheels being attached to and vibrating with 
the gathering-frame q’ q’, substantially as set forth. 

vI—345 
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4. The combination of the land-wheel, a, pinions } and ¢, cranks 
d, and rock-shaft e, substantially as and for the purpose set forth. 
5. The sinall wheels a n, located between the teeth q’ q’, and hav- 
ing their bearing attached to said teeth, substantially a3 set forth. 
6. The connecting-frame i i i, attached to rake-frame, as and for 
the purposes set forth and described. 
W. T. NICHOLS. 


Witnesses : 
Rk. W. FENWICH. 
W. READ. 


456 Unirep Srates PATENT OFFICE. 
JosEerH Darn, Jr., of Kansas City, Missouri. 
Horse Hay- Rake. 


Specification forming part of Letters Patent No. 288,314, dated No- 
vember 13, 1883. Application filed April 12, 1883. (No model.) 


To all whom it may concern: 


Be it known that I, Joseph Dain, Jr., a vitizen of the United States, 
residing at Kansas City, in the county of Jackson and State of Mis- 
souri, have invented a new and useful hay rake or gatherer, of 
which the following is a specification, reference being had to the ac- 
companying drawings. 


(Here follows diagram marked p. 455.) 


This invention relates to hay rakes or gatherers; and it consists 
in certain improvements in the construction of the same, which will 
be hereinafter fully described, and particularly pointed out in the 
claitns. 

In the drawings hereto annexed, figure 1 is a plan view, Fig. 2 is 
a side view, and Fig. 3 is a longitudinal vertical sectional view, of 
iy improved hay rake or gatherer. 

The same letters refer to the same parts in all the figures. 

A in the drawings designates the body of my improved rake, 
which consists of teeth B B, connected by cross-bars C and D on their 
under sides, said cross-bars being placed, respectively, at and near 
the rear ends of the teeth, which are in this manner firmly connected. 
Several of the teeth are also provided with blocks E on their upper 
sides, at their rear ends, which said blocks are connected* by cross 
bar or brace F. This general construction is not absolutely essen- 
tial to the successful operation of my invention, and changes with 
respect to this may be made without departing from the spirit of my 
Invention. 

G is a truck, consisting, mainly, of an axle, H, mounted upon 
transporting-wheels I I, and having a short tongue, J, connected 
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with the axle by diagonal braces K K. The tongue also forms the 
seat-bar, upon which the driver’s seat L is mounted. The truck G 
is connected to the body of the rake by hinges M M, which connect 
the rear end of the rake with the under sides of the diagonal 
braces K. ; 

N is a rock-shaft, which is journaled transversely upon the rake- 
head, and provided at one end with an operating handle or lever, O, 
convenient to the driver, and at the other end with a crank, P, 
working in a slot, Q, formed horizontally in the front end of the 
tongue. By this arrangement it will be seen that the rake may be 
manipulated so as to raise or lower its rear end, which is supported 
and held off the ground by the truck. 

The front ends of the rake-teeth, which rest upon the ground, are 
beveled on their under sides, so that the points R shall, under all 
circumstances, be raised some distance above the ground. By rais- 
ing or lowering the rear end of the rake the points will, at the same 
time, be raised or lowered, thus adapting the device to even or un- 
even grcund, as the case may be. 

To the upper side of the rear end of the rake-head, at both sides 
of the latter, are secured diagonally outward and rearward extend- 
ing beams S 8S, to the outer ends of which the horses are hitched. 
T T are beams or bars hooked or hinged to the cross bar or brace F, 
at some distance from the ends of the latter. U U are braces pivot- 
ally connected to the beams T T,and hooked or otherwise connected 
to the ends of the cross-bar F, as shown. The outer ends of the 
beams T T are provided with loops V V, to receive the holdback- 
straps. 

The operation of my improved rake will be readily understood. 
The draft is easy and readily controlled, and admits of the rake be- 
ing backed from under its load with great facility. 

I claim as my invention and desire to secure by letters patent of 
the United States— 

1. In a rake of the class described, the forwardly and outwardly 
projecting hinged beams, forming tongues for the said rake, as set 
forth. 

2. In a horse-rake of the class described, the forwardly and out- 
wardly projecting hinged beams, forming tongues for the said rake, 
in combination with braces hinged to the said rake and connected 
pivotally to the tongues, as set forth. 

3. In a horse-rake of the class described, the combination, with 
the transverse bar or brace, of the forwardly and outwardly extend- 
ing hinged tongues and braces, and the rearwardly and outwardly 
extending hitching-beams, as set forth. 

4. The combination of the rake, a rock-shaft mounted 

457 _ transversely upon the latter, and having an operating-lever 

and a crank, a truck having a short tongue provided with a 

slot at its front end to receive the crank of the rock-shaft, diagonal 

braces connecting the tongue with the axle of the truck, and 

hinges connecting the said diagonal braces with the rear end or head 
of the rake, as set forth. 
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In testimony that I claim the foregoing as my own I have hereto 
affixed my signature in presence of two witnesses. 


JOSEPH DAIN, Jr. 


Witnesses : 
A. G. TRUMBULL. 
O. S. RICHARDS. 


459 Unitep Srates Patent OFrrice. 
C. Runpett, of Chicago, Illinois. 
Improvement in Hay and Straw Stackers. 


Specification forming part of Letters Patent No. 54213, dated 
April 24, 1866. 


To all whom it may concern : 


Be it known that I, C. Rundell, of Chicago, in the county of Cook 
and State of Illinois, have invented certain new and useful improve- 
ments in hay, grain, and straw stacking machines; and [ do hereby 
declare that the following is a full and complete description of the 
same, reference being had to the accompanying drawings, making a 
part of this specification, in which— ) 


(Here follows diagram marked p. 458.) 


Figure i is a vicw of the stacker; Fig. 2,a top view of the same ; 
Fig. 3, a view of detached section. , 

Like letters refer to like parts in the several views presented. 

A, Fig. 1, is an upright standard of wood, the lower end of which 
terminates in a point. Bisa step in which the point of the stand- 
ard sets and turns. C isa collar surrounding the joint D, and by. 
the means of which the upper end of the standard is connected to 
the head E. This joint permits the standard to turn independently 
of the head, and is made as follows: The lower end of the head is 
fitted into the upper end of the standard in the manner indicated 
by the dotted line F, forming thereby a pivoted joint, the head be- 
ing held permanently by the guy-ropes G I 1, Figs. 2 and 3. The 
guys are connected to the head of the stacker by the rings J J’. 
The other ends are fastened to the ground by the rings K K’, or by 
any other suitable means. These guys are for the purpose of hold- 
ing the standard 1n an upright position while in use. 

L is aspiral blade orscrew. M isa revolving reel,and constructed 
in the following manner: @ is athimble and constitutes the head of 
the reel. Projecting from the side of the thimble are the shoulders 
b, between which the arms of the reel are placed and secured'by a 
wire passing through the end of them,a hole being provided for 
that purpose, as will hereinafter be shown. 

The arms of the reel are constructed in two separate parts, the en 1 
c being made of iron or any other suitable material, and is in the 
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form of a socket. By means of the foot d, projecting downward and 
resting against the side of the thimble or head of the reel, they are 
kept in a horizontal position, as shown in Fig. 1; also, by the wire 
passing through the hole e, Fig. 3, as above stated, permits of the 
arms being turned upward against the sides of the standard, as in- 
dicated by the dotted lines f. The purpose of this will hereinafter 
be described. 

The outer ends of the arms g, Fig. 3, are made of wood, and fitted 
into the socket-section of the arm above described. 

N, Fig. 1, is asheave. O is a run-rope, one end of which is fust- 
ened to the movable pulley P, thence passing under the pulely Q, 
thence over the sheaves N, down to and under the pulley R. The 
purpose of this rope will be shown hereinafter. 

' $ is a cross-truss or brace for the purpose of raising the guy up 
out of the way, in order to give more room between the guy and the 
standard. 

+ Having thus described the several parts of the stacker, we will 
now proceed to explain its operation, which is as follows: 

The standard, on being erected where it is desired to build the 
stack, the load of grain, or other material to be stacked, is then 
driven between the truss and standard. The pulley P and the pul- 
ley Q, to which the horse-fork T is hung, are then brought down 
and take the grain or hay from the load or ground, as the case may 
be. It is then carried up by the several pulley and run-rope, above 
described, in the direction of the dotted pulley U above the reel, 
upon which it is dropped by tripping the fork in the usual way. 
When the hay is deposited upon the reel it is then carried around 
to any side of the mow where it may be wanted, and is then raked 
off by the hands engaged upon the stack, to be spread and placed 
ubout as desired. 

In order to accommodate the reel to the increasing height of the 
stack, it can be raised up by turning the standard by means of the 
lever V in the direction of the drift of the spiral blade or screw, the 
under side of which, as it turns, presses down upon the hay, and 
thereby causes. the standard and also the reel to rise upward, the 
guys being loosened at the ground for this purpose. In this way 
the standard and reel can be raised to any height it may be desired 
to build the mow. 

On finishing the stack the standard can then be removed by turn- 

ing or screwing it out in the manner above described, leaving 
460 a-hole from the top to the bottom of the mow, affording by 
this means a full and complete ventilation of the stack. 

To facilitate the moving of the stacker from place to place, the 
reel can be closed up around the standard, as above mentioned. The 
ring W is then slipped down over the arms, and by this means the 
are held securely together. So, also, the lower part of the standard, 
around which the screw is placed, can be detached from the upper, 
the two parts being connected by the diagonal joint h, the bands 
holding the two sections firmly together. When the standard is 
erect, by detaching the standard and folding up the arms of the 
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breaking. 
What I claim as my improvement, and wish to secure by letters 


patent, is— 

1. The employment of the screw-elevator for the purpose of rais- 
ing the frame or standard in the mow or stack in stacking hay, 
grain, or straw, in the manner substantially set forth. 

2. The screw and standard, or its equivalent, when arranged and 
operated conjointly in the manner and for the purpose set forth. 

3. The reel connected with the pole or standard, substantially and 
for the purpose specified. 

4. The pulley, sheaves, and standard, with the run-eurd and _ pul- 
ley, constructed so as to operate conjointly as and for the purpose 


herein described. 
C. RUNDELL. 
Witnesses : 
W. H. BURRIDGE. 
FRANK ALDEN. 


461 Derenpants’ Exurpir Wicks Patent. A. H. A., N. P. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Frank Wicks October 18th, 
1864, number 44761, for improvement in hay-elevators or stack- 
builders. 

In testimony whereof I, M. V. Montgomery, Commissioner of 

Patents, have caused the seal of the Patent Office to be 
[seaL.] affixed this 12th day of April, in the year of our Lord one 
thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 


Commissioner. 
462 & 468 No. 44761. 
Unitrep STATES OF AMERICA: 


To all to whom these letters patent shall come: 

Whereas Frank Wicks, of Kansas, Illinois, has alleged that he has 
invented a new and useful improvement in hay-elevators or stack- 
builders, which he states has not been known or used before his 
application ; has made oath that be is a citizen of the United States ; 
that he dees verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to the best of his knowledge and belief, been previously known or 
used; has paid into the Treasury of the United States the sum of 
thirty-five dollars, and presented a petition to the Commissioner of 
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Patents signifying a desire of obtaining an exclusive ape in the 


said improvement and prafving that a patent may be granted for 
that purpose : 

These are, therefore, to grant according to law to the said Frank 
Wicks, heirs, administrators, or assigus, for the term of seventeen 
years from the eighteenth day of October, one thousand eight hun- | 
dred and sixty-four, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said improvement, a description whereof is given in the words of 
the said Frank Wicks in the schedule hereunto annexed and is 

made a part of these presents. 
464 In testimony whereof I have caused these letters to be 
made patent and the seal of the Patent Office has been 
[seaL.] hereunto affixed. 

Given under my hand, at the city of Washington, this 
eighteenth day of October, in the year of our Lord one thousand 
eight hundred and sixty-four, and of the Independence of the United 
States of America the eighty-ninth. 

J. P. USHER, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 


JOHN L. HAYES, 
Acting Commissioner of Patents. 


466 Unirep States Parent OFvice. 
FRANK Wicks, of Kansas, Illinois. 
Improvement in Hay Elevators or Stack Builders. 


Specification forming part of Letters Patent No. 44761, dated October 
18, 1864. 


To all whom it may concern: 


Be it known that I, Frank Wicks, of Kansas, in the county of Edgar 
and State of Illinois, have invented certain new and useful improve- 
ments in hav elevators or stack builders; and I do hereby declare 
the following to be a full, clear, and exact description of the same, 
reference being had to the accompanying drawings, making a part of 
this specification, iv which— | 


(Here follows diagram marked p. 465.) 


Figure 1 represents a side elevation of the contrivance. Fig. 2 
represents an end elevation thereof. 

Similar letters of reference, where they occur in the separate 
figures, denote like parts of the apparatus in both the drawings. 

In the construction of these hay elevators or stack builders, be- 
sides the ordinary requirements of cheapness, portability, and 
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strength, there are other essentials quite as important to their gen- 
eral introduction—viz., that of being capable of coming up close to 
the stack that is being built, so that the swinging beam may not be 
so long or top-heavy as to topple over the elevator, and yet allow 
the hay to be easily placed on any part of the stack that is being 
built; secondly, the transferring of a portion of the weight from the 
ends toward the central support of the swinging beam, which ad- 
mits of greater stability in the structure; thirdly, so constructing 
or arranging that the swinging beam may be readily taken down 
for transportation or stowage, and readily put up again by a single 
person with the aid of his team. 

The nature of my invention consists in the combination of the 
permanent and braced inclined main beam and the movable verti- 
eal or upright beam, each furnished with metallic bearings or heads, 
for the purpose of making a firm structure, and a substantial turn- 
ing support for the upper upon the lower beam, and for allowing 
the apparatus to come close up to the stack to be built. 

It further consists in so constructing and rigging the hoisting-rope 
as that the weight and draft shall not come entirely upon the ends 
of the swinging beam, but a portion of it taken upon its central 
support to give it additional firmness and less liability to topple 
over. 

It further consists in an auxiliary mast or post, that can be united 
io the lower structure to admit of the raising up or lowering of the 
swinging beam for transportation or stowage. 

To enable others skilled in the art to make and use my inven- 
tion, I will proceed to describe the same with reference to the draw- 
ings. , 

A represents the main supporting-beam, which is set upon the 
base B in an inelined position for the purpose of allowing tne counter 
or strut braces C to stand nearly or quite perpendicular, as this side 
of the elevator stands next the stack that is to be built, and other- 
wise the braces C, if inclined, and the main beam, if perpendicular, 
would not admit of this close proximity of the apparatus to the 
stack. The braces C are spread at their lower ends to the extent of 
the width of the base B, so as also to brace laterally as well as verti- 
cally, and their upper ends are upon opposite sides of the main sup- 
porting-beam A, as shown in Fig. 2. Another brace, D, in a more 
inclined position, extends from the center of the rear portion of the 
base to the main beam A, as shown. 

The above construction makes nearly a right-angled triangular 
frame, of which the main beam is the hypotenuse and the main 
brace the vertical side thereof. ‘These parts are all united by me- 


tallic fastenings, which make them very rigid, and which admit of ° 


the whole being taken to pieces, to be stowed away when not re- 
quired. On top of this angular frame there is a metallic hetd, E, 
firmly secured by through-bolts a a, passing through its sides or 
flanges and through the top of the main beam A, and a bolt or pin, 
b, in dotted lines, is set in or upon this head for the swinging beam 
F to turn upon. The swinging beam F is composed of, first, a me- 
tallic head, G, that has a hole for the pin 6 to enter,and which head 


—_——_—. 


STEPHEN MARTIN ET AL. 265 


rests and turns upon the lower head, E; secondly, an upright, H, 
secured to the head G, a cross-beam, F, secured to the upright by a 
metallic yoke, J, that rises up considerably above the said cross- 
beam, and braces K for bracing the beam F to the upright H. This 
construction is clearly shown in the drawings. 

At each end of the swinging bean F there isa pulley, c, over which 
the hoisting-rope d passes, and in the upper part of the yoke or me- 
tallic frame J that rises above the beam F there is a pulley, e, over 

which also the hoisting-rope passes. This elevated central 
467 pulley, e, performs two functions: First, it brings a portion 

of the weight and draft upon the central support of the swing- 
ing beam, which makes said beam more firm on its support; and, 
secondly, it changes the position of the rope from a right to an ob- 
tuse angle with regard to the end pulleys, and correspondingly re- 
ducing the strain thereon. In addition to the pulleys at the ends of 
the swinging beam,I have arranged hooks f, to which anything 
may be fastened, if found necessary. On the main beam A, I have 
placed rungs g, for the purpose of ascending or descending the main 
beam to arrange the rigging, unship the swinging beam, or for any 
other purpose. | 

The elevating-fork L, composed of the tines h, shank 7, link 7, brace 
k, and trigger /, and cord m to operate it, is fastened to one end of 
the hoisting-rope d, and the team is fastened to the other end of it. 
n is a guy-rope for swinging the beam F with. 

When the machine is to be taken down for any purpose, I have 
so arranged that one person may readily do it, as follows: M is a 
light post, having two holes, 0 0, through its base, that will fit over 
the set-screws aa in the metallic head E, and when the nuts of these 
screws are run up against this post it wi!l have the position shown 
in red lines in Fig. 2. On this post M there isa block, p, through 
which a line may be reeved, and one end of it fastened to the swing- 
ing beam and the other end passed through the pulley g, and a 
horse or the team hitched thereto. The swinging beam can be 
raised up above the pin 4, swung a little to one side, and then low- 
ered to the ground. This done,the post M may be taken down, the 
other parts all disconnected by removing the metallic fastenings, 
and the whole snugly piled or stowed away or trausported to any 
other place. 

The base B is made in the form of sled-runners for easily mov- 
ing the apparatus from stack to stack or from place to place by the 
team or otherwise, and when the machine is in use hooked or shoul- 
dered stakes may he driven down alongside of the base to hold it 
firmly to the ground, if found necessary; but the frame will stand 
very firm without them. i 

The metallic head G niay be flanged like that E, to make a stronger 
union between it and the upright H, and the flanges may be on all 
four sides, or socket-like, to take the strain more from the bolts. 

Having thus fully described the object and purpose of my inven- 
tion, what I claim therein as new is— 

1. The combination of the permanent and braced inclined main 
beam A, and the movable vertical or upright beam H, furnished, 
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respectively, with metallic bearings or heads EG, for the purpose of 
making a firm structure and a substantial turning support for the 
upper upon the lower beam, and for allowing the apparatus to come 
close up to the stack to be built, substantially as described. 

2. In connection with the swinging beam and its end pulleys, ec, 
the metallic frame J and its pulley ¢, above said beam, for the pur- i 
pose of bringing a portion of the strain more directly to the center ; 
of the beam and to ease off the angle at which the rope would other- 
wise pass the pulleys ¢ c, substantially as described. 

3. The auxiliary post M, made to be united to the head E, for the 
purpose of enabling the user to place or displace and lower the 
swinging beam when the apparatus is to be moved away or taken 
down, substantially as described. 


FRANK WICKS. 


Witnesses : 
WASHINGTON STEPLETON. 
JAMES BARRETT. 


469 Unirep States PATENT OFFICE. | 
Bens. M. Townsenp, of Quine, Illinois. | ! 
Improvement in Machines for Raking and Loading Hay. y 
Specification forming part of Letters Patent No. 7277, dated % 
April 9, 1850. 


To all whom it may concern: : 


Be it known that I, Benjamin M. Townsend,.of Quincey, in the 
county of Adams and Siate of Illinois, have invented a new and 
useful machine for raking and loading hay, &e., of which the follow- 
ing is a full, clear, and exact description, reference being made to 
the accompanying drawing, forming part of this specification, which 
represents a perspective view of my raker. 


(Here follows diagram marked p. 468.) 


; 
J 
t 
The nature of my invention consists in combining a toothed rake, ’ 
& 
#4 


by which the hay is gathered, with elevating-bands, which take the 
hay from the rake-teeth and elevate it into the body of a hay-wagon 
connected with the raker. 

In the drawing, A is the frame of the machine. It is quadran- 
gular, and is supported on three wheels, a a a’, two of which, a a, run 
on the opposite ends of an axle extending transversely across the 
frame. ‘The third wheel, a’, is hinged by an arm to the hinder 
cross-bar of the frame, so that it can move like the roller ef a 
furniture-caster when the machine is turned. 

The rake-teeth 6 6 6 are hinged to the front of the machine, either 
on the axle of the front wheels or in any other suitable manner, and 
project forward to gather the hay. 
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An inclined frame, B, is erected on the main frame A of the rakér 
to support the elevating-bands. This frame, at its front end, extends 
below the upper surface of the rake-teeth, and rises, as it recedes 
from them, until its hinder extremity is sufficiently high to discharge 
the hay into the wagon-body. A horizontal shaft, c, extends trans- 
versely across the lower part of the frame, and a corresponding hori- 
zontal shaft, c’, crosses its upper extremity. Each of these is fur- 
nished with pulleys eee, over which the elevating-bands d d d are 
strained. The pulleys correspond with the spaces between the 
rake-teeth, and the bands are furnished ‘with suitable projecting 
teeth, i, or bars, to give them a better hold upon the hay. The 
lower horizontal shaft, c, has a cog-wheel, g, mounted upon one of 
its extremities, which gears into a corresponding cog-wheel, h, at- 
tached to one of the running-wheels a, so that the bands are driven 
and the hay elevated by the progressive motion of the machine. 

The horses are attached to a pole, C, projecting in front of the 
‘machine, and the hay-wagon D is connected with the frame of the 
raker by its pole, so that it follows to receive the hay from the 
elevating-bands. 

The raker and wagon thus connected and arranged are drawn 
forward, and the hay collected by the rake-teeth is rapidly elevated 
and discharged into the wagon-body, thus saving the labor expended 
in pitching the hay upon it, and requiring only the same number 
of hands as the common horse-rake for raking alone. When the 
wagon is filled it is disconnected from the raker and an empty one 
substituted in its place. 

A series of narrow elevating-bands are superior to a single broad 
belt, as they travel independently of each other, and do away with the 
loss of power caused by the slipping and straining of a broad band 
whose drums are not exactly of equal diameter through their whole 
length. They also possess the additional advantage of entering 
between the rake-teeth, so that no space need be left between their 
hinder extremities and the revolving bands. 

What I claim as my invention, and desire to secure by letters 
patent, Is— 

The simultaneous raking and loading of hay from the ground by 
machinery, substantially as herein set forth, whereby the labor of 
making windrows and cocking, as in the usual process of hay-making, 
is saved, at the sume time that the operation is both expedited and 
cheapened. 

In testimony whereof I have hereunto affixed my name this 6th 


day of October, A. D. 1849. 
B. M. TOWNSEND. 


Witnesses : 
WM. D. WASHINGTON. 
S. W. WOOD. 
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Unitrep Srates PATENT OFFICE. 


JoHn P. Hunter, of Williamsport, Indiana. 


Letters Patent No. 66679, dated July 16, 1867. 


Improvement in Horse-Rakes. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, John P. Hunter, of Williamsport, in the 
bi county of Warren, and State of Indiana, have invented a new and 
| valuable improvement in horse hay-rakes; and I do declare the fol- 
lowing isa full, clear, and exact description of the same, reference i 


being had to the annexed drawings, making part of this specifica- 
tion, in which— 


(Here follows diagram marked p. 470.) 


Figure 1 is a perspective view, and 

Figure 2 is a vertical longitudinal section. 

In both figures | employ the same letters in the indication of 
| identical parts. 

| This rake is intended to be used for gathering the cut grass, as it 
is drawn by at least two horses across the meadow, and carrying it 
directly to the stack. 

A is the rake-lead, to which are attached the teeth B, projecting 
at a slight downward angle, which pass under and gather the cut 
grass which is collected, resting against a vertical or inclined frame- 
} work formed by the beam C placed parallel to the head A, and con- 
nected therewith by braces D. E is a sled, formed of two runners 
turned up at both ends, and united by suitable braces. The rake- 


head A is carried upon one end of said sled, to which it is ettached 
by straps I passing around rounded journals cut in the head. F is 

: a handle attached to the rake-head and inelined backwards, the 
| , cross-piece thereof resting upon the upper end of the standard G, 


: which is sustained upon the elastic spring-board H, crossing the 
sled and attached thereto. The elasticity of this spring-board is in- 
tended to maintain the teeth in their proper relation to the surface 
of the meadow, under variations in the level of the same. 

The horses are intended to be attached to the head, at each end, 
by a rope fastened to the staples K. The horses may thus, by sim- 
ply turning around, be made to draw the rake, following the sled 
when not at work, or in the direction of the projecting teeth wlfen 
at work. When the load is drawn to the stack, the horses are 
turned to the opposite side, and the sled and rake following it drawn 
to the point from which the work of gathering is to be commenced. 

What I claim as my-invention, and desire to secure by letters 
patent, is— : ; 
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In combination with the rake-head A and sled E, the handle F, 
standard G, and elastic spring-board H, substantially as and for the 


ur set forth. 
ator JOHN P. HUNTER. 
Witnesses: 
JAMES PARK. 
SAM. T. MILLER. 


472 DEFENDANTS Exuisitr Grit Patent. A. H.A.,N. P. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted James H. Gill January 
12th, 1858, number 19087, for improvement in hay and straw ele- 
vators. 

In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 12th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-six, and of the Independence of the United States the 
one hundred and tenth. 

[SEAL. | M. V. MONTGOMERY, 
Commissioner. 


473  Uwyitep STaATEs OF AMERICA: 
To all to whom these letters patent shall come: 


Whereas James H. Gill,of Mount Pleasant, Ohio, has alleged that 
he has invented a new and useful improvement in hay and straw 
elevators, which he states has not been known or used before his 
application ; has made oath that he is a-citizen of the United States 
that he does verily believe that he is the original and first icneaiinn 
or discoverer of the said improvement, and that the same hath 
not, to the best of his knowledge and belief, been previously known 
or used; has paid into the Treasury of the United States the sum 
of thirty dollars, and presented a petition to the Commissioner of 
Patents signifying a desire to obtain an exclusive property in the 
said improvement and praying that a patent may be granted for 
that purpose : 

These, are, therefore to grant, according to law, to the said James 
H. Gill, his heirs, administrators, or assigns, for the term of fourteen 
years from the twelfth day of January, one thousand eight hundred 
and fifty-eight, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used the said im- 
provement, a description whereof is given in the words of the said 
James H. Gill in the schedule hereunto annexed and is made a part 
of these presents. 

In testimony whereof I bave caused these letters to be made 
patent and the seal of the Paent Office has been hereunto affixed. 
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Given under my hand, at the city of Washingtoa, this 
474 ‘twelfth day of January, in the year of our Lord one thousand 
eight hundred and fifty-eight, and of the Independence of 

the United States of America the eighty-second. 


[SEAL. ] JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 


J. HOLT, 


Commissioner of Paients. 
(Here follows diagram marked p. 475), 


476 JAMES H. GItt. 
Imp’t in Hay and Straw Elevator. 


Specification forming part of Letters Patent No. 19087, dated Janu- 
ary 12, 1858. 


To all whom it may concern: 

Be it known that I, James H. Gill, of Mt. Pleasant, in the 
county of Jefferson and State of Ohio, have invented certain new 
and useful mmprovements in hay and straw elevators, of which the 


following is a full, clear, and exact description, reference being had’ 


to the accompanying drawing forming part of this specification, in 
which is represented a perspective view of a hay and straw elevator 
embracing my improvements. | . 

In the construction of elevators for farm purposes they should be 
so arranged as to possess a general adaptability to the numerous 
situations and uses to which they can be applied with great advan- 
tage on a farm, be portable, durable, and simple in their construe- 
tion so as to be easily repaired when out of order. 

Those heretofore constructed are deficient in some of these im- 
portant particulars, and the object of my improvements in these 
machines is in a measure to overcome these defects. 

My invention for effecting this object consists— 

First. In hinging the base of the boom which sustains the hoist- 
ing mechanism to a strong portable carriage, and combining with 
it an adjustable apron or fender, which not only assists in sustain- 
ing the boom in an inclined position, but also serves to protect the 
bunches of hay and straw as they are elevated, and also the stack or 

rick while being formed, from injury. 
477 Second. In giving support to the stationary section of the 
fender, and also retaining the sliding section in position as it 
is raised and keeping it off from the stack, so that it can be formed 
around it by means of forked holders hinged to the upper part of 
the sliding section. 

In the accompanying drawing is represented an elevator embrac- 
ing my improvements, and it consists of a strong frame (A), for the 
support of a hoisting boom (B),and an adjustable and sliding apron 
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(C), which serves as a fender. The frame (A) is provided with 
wheels (a), which are only used in transporting the machine from 
piace to place. 

The boom (B) is tenoned at its lower end to a cross-bar (6), which 
is pivoted to the sides of the framing so as to admit of the boom 
being raised and lowered. The mortise in the bar (4) is made wider 
than the tenon to admit of lateral motion in the boom, so that its 
position may be changed without moving the frame. Two braces 
(d) are pivoted to the side of the boom about midway of its length 
and form a horse for the support of the boom when raised in an In- 
clined position. The feet of the horse rest in notches in the top of 
the frame to prevent their slipping. ‘The boom is strengthened by 
a strong rod (g) passing over a king post (2) on its upper side and 
confined at each end of the boom. ‘This rod may be provided with 
a screw buckle, if thought proper, in order to tighten it. Girts (h) 
connect the two sides of the frame and extend beyond their face and 
against the projections. Stakes may be driven to hold the frame in 
place and prevent its slipping. — 

The fender consists of a light stationary frame (C) and a 

478 sliding section (D). The side slats of the stationary part ex- 
tend up and are pivoted to a cross-bar (2) on the end of the 

boom, thus giving to it support at the point at which it is subjected 
to the greatest strain and obviating the necessity of counter-weight- 
ing the frame to prevent its slipping when heavy weights are raised. 

Guides (F) hold the sliding section (D) to the under side of the 
stationary —(C),and admit of its being raised or lowered in order to 
bring the top of the fender above the top of the stack or cart. 
Forked feet (e) are hinged tothe top of thesliding section, and serve 
to hold the slide in position as it is raised by resting against the top 
of the stack, — thus prevent it from sliding back, and also support 
and stiffen the whole frame while it keeps it off from the stack and 
admits of the hay being packed and the stack finished around it. 

Two pulley blocks (6 c) are confined to the boom, the one (c) at 
its outer end and the other (4) to its lower end or to the girts. A 
fall rope (m) is rove through the blocks, and to its onter end is at- 
tached a gathering fork (n) similar in construction to a short-handle 
rake with long, curved teeth. The fall is worked by a horse har- 
nessed to the opposite end. 

In using the machine for stacking hay or straw it is drawn to the 
place at which the stack is to be made, the wheels removed, the boom 
raised to an inclined position, and adjusted to the proper height by 
the supporting horse. ‘The hay or straw to be stacked is made into 
bundles, withed, and drawn to, the machine. Into these bundles 
the fork is hooked and dragged by the horse to the machine and up 
the inclined fender. When in the right position the horse is stopped, 

the bundles lowered between the fender and the frame, the 
479 fork drawn out and drawn back by a guy-line attached to it; 
hooked into a second bundle while the attendant is spreading 
the one delivered. This operation is repeated until the stack is com- 
pleted. The use of the fender may be dispensed with while the 
stack is low, but it is required after the stack is raised a few feet to 
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protect both the stack and the bundles. When the cart is to be 
loaded, either with hay or straw, it is driven between the frame and 
fender (the machine being located within reach of a stack or mow 
of hay or straw), the fork ¢ is hooked into a mass of hay or straw, 
which is then raised by the horse and drawn by the attendant to 
the cart by means of a guy-line and, when in the right position, is 
drawn out by the attendant on the mow by means of a second guy- 
line. Thus the cart is loaded or unloaded. 

With this machine the ease and rapidity with which large quan- 
tities of. hay or straw can be moved is vastly increased ; consequently 
the expense of handling these bulky materials is greatly diminished. 
The comparative small cost of this machine, its simplicity, and its 
almost universal adaptation for all situations on a farm in which 
not only hay and straw but other materials are to be loaded or un- 
loaded from carts or formed in stacks or piles gives to it great ad- 
vantage over the more complicated and expensive elevators that 
heretofore — been used. 

[ do not confine myself to the precise method as described of con- 


necting the fender, as many other equivalent ways can be used to 


accomplish the same object. 

Having thus described my improvements in hay and _ straw ele- 
vators, what I claim therein as new, and desire to secure by letters 
patent, is— 
First. Theecombination of the inclined hoisting boom hinged 
480 = to the supporting frame with the adjustable fender, arranged 

as described, for the purpose set forth. 

Second. ‘The combination of the hinged forked feet (e) with the 
sliding section of the fender, for the purpose dese¢ribed. 

In testimony whereof [ have subscribed my name. 

JAMES H. GILL. 

Witnesses : 

JOHN S. HOLLINGSHEAD. 
Fk, SOUTHGATE SMITH. 
Ex.: M. Mck.; L. E. M. 


Endorsed: Filed Nov. 18,1887. Wm. H. Bradley, clerk. 


481 Derenpants’ Exurtprr Perkins Patent. A. H. A, N. P. 
A. D. 1868, 4th September. No. 2736. 
Elevators. 

This invention received provisional protection only. 


‘Provisional specification left by Thomas Perkins at the oftice of the 
commissioner of patents with his petition on the 4th Septem- 
ber, 1568. 


i, Thomas Perkins, of Hutchins, in the county of Herts, do hereby 


declare the nature of the said invention for “improvements in ele- 
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vators or apparatus to raise agricultural produce onto carts or stacks ” 
to be as follows: 

This invention has for its object improvements in elevators or 
apparatus to raise agricultural produce onto carts or stacks. Eleva- 
tors are now commonly used for lifting the straw discharged from a 
thrashing-machine onto a stack,and also for other purposes. When 
used with the thrashing-machine the elevator is commonly driven 
from it, but there is often difficulty in arranging the elevator to be 
so driven when elevators are used separate from tirashing-machines ; 
they are now usually driven by horse-gear. | 

According to my invention I combine with the elevator a 
482 small steam or other motive-power engine, which I fix onto 
the carriage or bed frame of the elevator, and so make the 
machine self-acting and independent of other driving apparatus. 
By this arrangement much time and trouble is saved, as the eleva- 
tor no longer has to be adjusted in position in relation to external 
driving mechanism, and as the elevator can now be worked in any 
position in which it may be convenient to place it. The steam or 
motive-power mechanisin may be arranged so that it can be detached 
and used to do oiher work at times in the year when the elevator is 
out of use. 

In order to elevate a cut crop from the ground on which it lies 
onto a waggon or cart I employ an elevator consisting of a trough- 
like frame having, as in an ordinary elevator, pulleys at each end 
of the trough, around which endless chains pass. These chains 
carry cross-laths with teeth upon thei which travel along the 
trough. The trough is erected in an-inclined position, and with its 
lower end foremost it is drawn over the land. Inclined rake teeth 
are fixed at the front end of the trough, and these points rest on the 
land. The crop, as the machine meets it, rises up the inclined 
teeth, and from the top of this incline the elevating chains take 
the crop and carry it to the top of the trough, where it is dis- 

charged and falls into the cart or waggon which imme- 
483 diately follows the apparatus. The lower end of the trough 

is supported on a castor wheel or wheels, but the main carry- 
ing wheels of the elevator are underneath the trough and about mid- 
way of its length, or the castor wheels may be traveling wheels. A 
fraine-work connects these wheels with the trough, and from them 
by a driving band, rope, or chain the endless elevating chains are 
driven. The apparatus may be drawn by horses, one on either side 
of the fore end of the trough. They are harnassed in shafts or to 
poles which are there provided, or it may be worked by horses har- 
nassed quite in front of the machine, but so far separated from each 
other as to allow of their walking one on either side of the windrow 
of hay or corn which lies between them without trampling upon it. 

The cart or waggon following the apparatus may be drawn by its 
own horse or horses working underneath the upper end of the trough 
immediately behind the carrying wheels of the elevator, and the 
bridles of the cart or waggon horses may be attached to the elevator 
so as to make them follow in their proper places, or the cart or 
waggon may itself be attached to the elevator and be so drawn along 
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behind it, or the elevator may be pushed before the cart to help the 
crop up the inclined teeth until the elevating chains take It. 
484 1 sometimes employ a short set of endless chains or one or 
more revolving barrels. These chains or barrels are provided 
with spikes or teeth, and they stand immediately over inclined rake 
teeth, so that the spikes or teeth draw the crop up the incline to the 
point where the elevating chains take it. Provision may be made 
for steering the machine indepen-tly of the horses by a lever or other 
steerage appliance connected with the castor wheel or wheels. 


London: 
Printed by George Edward Eyre and William Spottiswoode, 
printers to the Queen’s Most Excellent Majesty, 1869. 


Endorsed: Filed Nov. 18, 1887. Wm. H. Bradley, clerk. 
(Here follows diagram marked p. 485.) 


486 Afterwards, to wit, on the nineteenth day of January, 1888, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


Appeal Bond. 


In the United States Cireuit Court for the Northern District of 
Illinois. 


AcmME Hay HARveEstTer CoMPANY 
| US. In Equity. 
STEPHEN MARTIN ef al. 


Know all men by these presents that we, The Acme Hay Har- 
vester Company, the complainant above named, and John E. Kirk, 
Delos 8. Brown, and Horace A. Alden, residents of the city of Peoria, 
in the northern district of Illinois, are hereby held and firmly bound 
unto Stephen Martin, Thomas Martin, Charles O. Smalley, Joseph 
B. Dunean, and Charles O. Peters in the sum of one thousand dol- 
lars ($1,000.00), to be paid to the said Stephen Martin, Thomas Mar- 
tin, Charles O. Smalley, Joseph B. Duncan, and Charles O. Peters, 
their heirs, executors, administrators, and assigns; to which pay- 
ment, well and truly to be made, we, the said Aeme Hay Harvester 
Company and the said Jolin E. Kirk, Delos 8S. Brown, and Horace 

A. Alden, do by these presents, jointly aud severally, bind 
487 ourselves, the successors and assigns of the Acme Hay Har- 

vester Company and the heirs, executors, administrators, and 
assigns of the said John E. Kirk, Delos S. Brown, and Horace A. 
Alden, firmly by these presents. 7 : 

Sealed with our seals and dated, at Peoria, Illinois, this 16th day 
of January, A. D. 1888. : 

Whereas lately, at the Dec. term, 1887, of the United States circuit 
court for the northern district of Illinois, in a suit pending in said 
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court between the Acme Hay Harvester Company and the said Ste- 
phen Martin, Thomas Martin, Charles O. Smalley, Joseph B. Dun- 
can, and Charles O. Peters, a decree was entered against the said 
Acme Hay Harvester Company, and said Acme Hay Harvester 
Company has taken an appeal to the Supreme Court to reverse said 
decree : 

Now, therefore, the condition of this obligation is such that if the 
above-named Acme Hay Harvester Company shall prosecute its said 
appeal to effect and answer all damages and costs if it fail to make 
its plea good, then the above obligation to be void ; otherwise to re- 
main in full force and virtue. 

[Corporation Seal. ] 
ACME HAY HARVESTER COMPANY, 
By JOHN E. KIRK, President. 
JOHN E. KIRK. SEAL. 
DELOS S. BROWN. SEAL. 
HORACE A. ALDEN. SEAL. 


Approved. 
H. W. BLODGETT, Judge. 
Endorsed: Filed Jan’y 19, 1888. Wm. H. Bradley, clerk. 


488 Afterwards, to wit, on the tenth day of February, 1888, 

there was filed in said clerk’s office a stipulation in said 
entitled cause; which said stipulation is in the words and figures 
following, to wit: 


Stipulation. 


United States Circuit Court, Northern District of Illinois. 


v8. 


AcmME Hay HARVESTER a" 
STEPHEN MARTIN et al. 


It is hereby stipulated by and between counsel for the respective 
parties that all printed lithographs, circulars, and advertisements 
introduced as exhibits in the evidence in this cause may be omitted 
from the transcript of the record to the Supreme Court on appeal 
without prejudice to the right of either party to produce any of said 
exhibits for the consideration of the court at the hearing of said 
appeal, said exhibits to be considered & treated as mechanical ex- 


hibits. 
WEST & BOND, 
For Stephen Martin et al., Appellees. 
PEIRCE & FISHER, 
For Acme Hay Harvester Co., Appellant. 


Endorsed: Filed Feb. 10,1888. Ww. H. Bradley, clerk. 
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489 NorRTHeERN District or ILLINOIS, 88 : 


[, William IL. Bradley, clerk of the cireuit court of the United 
States for said northern district of Hlinois, do hereby certify the 
above and foregoing tobe a true and correct transcript of the record 
of all the proceedings had in said court (under the stipulation filed 
February tenth, ISSS) in the cause wherein The Acme Hay Har- 
vester Company Is complainant and Stephen Martin, Thomas Mar- 
tin, Charles Do Smalley, Joseph B. Dunean, and Charles O. Peters 
are the defendants as the same appear from the files and records of 
said court now remaining in my custody and control. 

In testimony whereof I have hereunto 

Seal of the Cireuit Court set my hand and affixed the seal of said 

UL oS., Northern Dist. court, at my office, in Chicago, in said dis- 
Liners, Soo trict, this tenth day of March, 1SSS. 


WM. H. BRADLEY, Clerk. 


Mndorsed OW COVER : N [ilinors ct i. U. Ss. No. 48). The Aeme 
[fav Harvester Company, appellant, es. Stephen Martin, Thomas 
Martin, Charles O. Smalley, Joseph B. Duncan, & Charles O. Peters. 
liled Mareh 27, 1SSS. 
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Supreme Court of the United States, 


No. 346. 


ACME HAY HARVESTER COMPANY, 
Appellant, 
vs. 


STEVEN MARTIN, 
THOMAS MARTIN, In CHANCERY. 
CHARLES O. SMALLEY, 
JOSEPH B. DUNCAN and 
CHARLES O. PETERS, 
Appellees. 


APPEAL FROM THE CIRCUIT COURT OF .THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS. 


BRIEF FOR APPELLANT. 


GEORGE HARDING, 
JAMES H. PEIRCE, 
GEORGE P. FISHER, Jr., 
Of Counsel for Appellant 
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Supreme Court of the United States. 


No. 345. 


ACME HAY HARVESTER COMPANY, 
Appellant, 


vs. 


STEVEN MARTIN, : 
THOMAS MARTIN, ) IN CHANCERY. 
CHARLES O. SMALLEY, 
JOSEPH B. DUNCAN and 
CHARLES O. PETERS, 

Appellees. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS. 


BRIEF FOR APPELLANT. 


Suit in this case is brought for the infringement by de- 
fendants of letters patent No. 259,550, granted to Martin H. 
Kenaga, June 13, 1882, for an improvement in Horse Hay- 
Rakes. 

The defendants do not deny complainant's title, and only 
contend, first, that the complainant's patent is invalid for want 
of novelty, and, second, that they do not infringe. 

Proofs were taken, and upon final hearing, the bill was 
dismissed for want of equity. From the decree dismissing 
the bill of complaint, this appeal is taken. 

The error assigned is as follows, viz. : 

That the Court erred in dismissing the bill for want of 
equity. . 

The opinion of the Court upon which was based the de- 
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cree dismissing the bill shows error more particularly in 
the following respects : 


First: The Court misapprehended the true scope of the tn- 
vention defined in the patent in suit. 


(a.) The invention set forth in the Kenaga patent is not 
the attachment to a sweep-rake of a pole or tongue, such as 
has been employed time out of mind upon vehicles of all 
kinds, because the ordinary vehicle pole or tongue attached 
in the usual way to the sweep-rake would render it utterly 
unfit for the service for which the Kenaga rake was specific- 
ally designed. | 

(b.) The invention set forth in the Kenaga patent in suit 
does not consist merely in attaching to each end of the rake 
head a pole or tongue in the manner in which poles or 
tongues have been before commonly employed, because the 
record shows that in ordinary vehicles, poles or tongues are 
attached in such manner as to extend simply in forward and 
sometimes upward direction, but never in outward direction, 
whereas it conclusively appears from the record that, unless 
poles are attached to the ends of a sweep:rake in the peculiar 
manner defined in the Kenaga patent—that is to say, with 
their ends projecting outwardly, as well as forwardly and 


upwardly, the poles could not possibly perform the functions ° 


for which they are employed by Kenaga. 

(c.) The claim of the Kenaga patent defines as an ele- 
ment of the combination set forth therein, the “projecting 
poles C C,” which the specification of the patent describes 
as “directed forward, upward and outward" from the end of 
the rake. The record shows that this arrangement of the 
poles—an arrangement chat would absolutely defeat their 
operation in any other class of vehicles—is essential to their 
employment in connection with sweep-rakes, because, unless 
the poles project outwardly, z.¢., laterally from the rake head, 
they cannot serve either as guides to the horses or as guards 
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to prevent their feet from being struck by the teeth of the 
rake in its irregular movements. 


Second: The Court erred in finding that the subject-mat- 
ter set forth in the Kenaga patent was devoid of patentable 
novelty tn view of the prior common use of poles and thills in 
vehicles. 

(a.) The record shows that tongues and poles when be- 
fore employed in vehicles have performed simply the func- 
tion of permitting the vehicles to be backed and guided by 
the animals hitched thereto, whereas, with poles projecting 
outwardly from the ends of the rake head, as defined in the 
Kenaga patent, a new function is given to the poles, namely, 
that of enabling the poles to guide the horses separately 
attached to the ends of the rake, and to guard them from 
the rake teeth. 

(b.) That invention was required to produce the con- 
struction defined in the Kenaga patent is clearly evidenced 
by the following facts fully established by the record: First, 
notwithstanding the fact that sweep rakes with horses attached 
at their ends required separate riders for the horses, and were, 
consequently, twice as expensive in operation as the Kenaga 
rake, and the fact that at least one-third more work can be 
done with the Kenaga rake than with the old form of 
sweep rake which preceded it, no one in the many years 
during which these sweeprakes were employed, 
prior to Kenaga, conceived the feasibility of attaching 
poles to the ends of a_ rake in_ the _ peculiar 
manner defined in the Kenaga_ patent. Second, 

when attempt was made to provide a broad sweep rake 
with a backing pole, it was thought necessary to place the 
pole behind the rake, and to provide there a supplemental 
frame, to which the horses could be attached. Third, 
farmers, implement dealers and others long familiar with 
the management of horses, and with the use of sweep rakes, 
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did not believe it possible to dispense with the separate 
riders and control the horses hitched at the ends of the 
rake by a single driver; and such operation would have 
been in fact impossible with the poles arranged after the 
manner of ordinary vehicle poles, and was only made pos- 
sible when such poles were attached to the rake-head in the 
peculiar and novel manner defined in the Kenaga patent. 


Third: The Court erred in the finding that tn view of the 
Hudson patent of 1869 no invention was required to produce 
the Kenaga device. 

(a.) The Hudson patent of 1869 was unworthy the im- 
portance attached to it by the Court, because this patent 
does not differ from the ordinary sweep rake, requiring sep- 
arate riders for the horses, except in the particular that it is 
provided with forwardly extending bars to enable the rider 
upon each horse to lift the rake-teeth over obstructions. 

(b.) The Hudson patent makes no provision for hitching 
the horses forward ; shows no poles to which the horses 
could possibly be hitched; shows no poles projecting later- 
ally in such manner as to perform the essential features of 
guiding the horses and guarding them from injury by the 
rake-teeth ; shows no poles connected with the rake-head 
in such manner that they could serve to back the rake from 
beneath its load. 

(c.) The testimony of several witnesses, including the 
patentee, Hudson himself, conclusively proves that the 
Hudson rake 1s utterly incapable of any mode of operation 
like that of the Kenaga invention; that it would be im- 
possible to hitch horses to the forward ends of the poles ; 
that if the horses were so attached, the poles being located 
above the rake-teeth and not extending laterally therefrom, 
would not aid in guiding the horses or in keeping them off 
the rake-teeth. : 

(d.) The testimony of Mr. Hudson shows that there was 


but one of these rakes made, and that one was, after short 


-use, discarded ; that it did not answer the purpose for which 


it was designed, and that it never afforded to the patentee 
any suggestion that the horses could be attached to the 
poles in such manner as to permit the rake to be managed 
by a single driver, and further shows that if the horses had 
been attached to the poles the movements of the horses 
would have broken off the uprights to which the poles were 
connected. 

(e.) The experiments with the Hudson rake, as set forth 
in the record, conclusively prove that the poles of this rake 
could got possibly be employed to perform the functions of 
the poles defined in the claim of the Kenaga patent. The 
manceuvers of the team in wheeling, advancing and back- 
ing cannot be controlled by the poles of the Hudson rake. 


THE KENAGA INVENTION. 


The specification of the Kenaga patent states that the 
“invention relates to horse hay rakes, or ‘sweeps,’ of the 
class employed in connection with stackers, and particularly 
to those rakes of this class which are drawn by horses 
hitched one at eachend.” It appears from the record (Rec., 
pp. 25 and 55), that at the time of the Kenaga invention 
these “sweeps” were ordinarily made from sixteen to twenty 
feet in length, with teeth usually about eight feet in length, 
which projected forward from the rake head, the latter being 
mounted either upon wheels or upon runners. The advan- 
tages of this type of hay rake which particularly adapted it 
for use in the gathering of hay upon the broad western 
prairies, were due to the fact not only that a very large load 
could be collected upon the long teeth, but to the further 
fact that by reason of the attachment of the horses at the 
ends of the rake, the load, when gathered, could be drawn 
to the platform of the stacking machine, or could be de- 
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livered in much closer proximity to the stack than would 
be possible were the horses attached to the front of the rake. 
And after such load was delivered the rake could be with- 
drawn without backing the horses over the pile of hay. It 
is these features of the long sweep rake which have caused 
it to be universally adopted in connection with the modern 
type of stacker (such, for example, as is shown by the cata- 
logues of both the complainants and the defendants in this 
case), in which the load, after having been collected, is de- 
posited upon a platform adapted to be swung above the 
stack; for it would obviously be impracticable to use in 
connection with this type of stackers any form of rake that 
would necessitate the passage of the horses on to the stacker 
head or platform, or the backing of the horses over the 
mass of hay in order to free the rake therefrom. Whilst 
this type of hay rake possesses the above mentioned fea- 
tures of advantage, there were, incident to its use, a number 
of practical disadvantages, not only in its operation in con- 
nection with the stacker, but as well also in its work when 
gathering its load in the field. An important disadvantage 
is recognized in the specification of the Kenaga patent in the 
following language: 

“Heretofore such rakes or ‘sweeps’ (which are about 
twelve feet long) have been drawn out from beneath the 
load when delivered to the stacker by wheeling the horses 
about and drawing the rake backward. Thus managed, 
each horse requires a separate rider, who must be a boy not 
so large as to overburden the animal, and yet old enough 
to manage the horses intelligently. The difficulty in obtain- 
ing boys of the proper age for this purpose during the hay 
ing season is found to be a practically fatal objection to this 
form of rake.” The record also shows (Rec., pp. 26, go, 
102, 107 and 110) that this use of two separate riders or 
drivers for the horses and the consequent necessity of turn- 
ing the horses about whenever it was required to back the 
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rake, was also attendant with the following serious objec- 
tions, viz: When the rake was being drawn onto or away 
from the platform of the stacker, there was danger of the 
separate riders moving their horses unequally, and conse- 
quently causing the teeth of the rake to interfere with and 
break the teeth of the platform, or be broken thereby ; and 
there was also a loss of time incident to the wheeling of the 
horses and withdrawal of the rake from beneath its load, 
and again wheeling the horses when a new load was to be 
collected. In field operation this old form of rake was ob- 
jectionable, as appears from the record, because the riders 
upon the backs.of the horses heated them and imposed an 
additional burden, and because, whenever an obstruction 
was met with, as, for example, the lodging of a wet bunch of 
hay upon the rake teeth, or the catching of the points of 
the teeth in grass roots or other impediments, it was neces- 
sary for the riders to stop their horses, wheel them around, 
and draw the rake backward until the points of the teeth 
were freed from the obstruction. So, also, there was the 
danger of the horses’ feet becoming entangled in or being 
struck by the teeth of the rake, particularly in case the outer 
teeth at either side should accidentally catch an obstruction 
which would permit the horse at the opposite side to move 
forward and pull the rake around onto the horse at the ob- 
structed side. In short, in the old forms of rakes, there 
was no provision whereby the horses could be guided ex- 
cept by the separate riders, or the horses be prevented from 
being injured by the long teeth of the rake. Besides, be- 
cause of the need of two riders, the cost of operation was, 
so far, double that of the ordinary farm implements. 

The record shows beyond question that in every prior form 
of sweep rake, or rake having horses attached to its ends, each 
and every one of the above mentioned objections existed. 

The object of the Kenaga invention is thus briefly stated 
in the specification of his patent: ‘By my invention I 
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seek to do away with the use of riders, and to enable a 
single man or boy to manage both horses, so attached (2. ¢. 
at the ends of the rake), such person being mounted on the 
rake or walking behind it.” Plainly it was the purpose of 
the inventor to remedy all the defects above mentioned inci- 
dent to the old form of sweep rakes, since all of these defects 
related to the management of the horses with respect to the 
rake, either at the stacker or in the field operations ; their 
management both in backing the rake, and in their forward 
movement, so as to prevent them from being struck by the 
rake-teeth, for in order that a single driver shall be able fo 
manage the horses, the provision to this end must enable 
him not only to manage them so as to properly back the 
rake, but also to so manage them as to prevent them from 
getting upon the rake-teeth or being struck thereby. Whiile 
it is true that Kenaga has not, in his description, recited 
specifically all of the objections incident to the old form of 
sweep rakes, nor stated all the advantages resulting from his 
improvement, this is of no importance, first, because the law 
does not require such a recital or statement, but gives him 
the benefit of all the merits and functions of his apparatus 
whether stated or not; and, second, because such recital 
would render the specification unnecessarily prolix. 
Appreciating the disadvantages incident to the old type 
of sweep rakes, Kenega discovered that if proper provision 
were made, whereby the horses attached at the sides of the 
rake could back the rake-teeth from beneath the load, all 
these disadvantages would, at the same _ time, be overcome, 
and the chief object of the invention, as set forth in the pat- 
ent, viz., “to do away with the use of riders and to enable a 
single man or boy to manage both horses,” would be at- 
tained. After the above recital of the object of his inven- 
tion, he therefore states that “to this end my invention 
consists in providing means at each end of the rake whereby * 
the horses there attached may back the rake out from under 
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its load, instead of turning around and drawing it out.” 
Whilst this statement of invention refers in terms to the 
backing operation of the rake only, we submit that, taken 
in connection with the stated purpose of the invention 
which immediately precedes it, viz., “to do away with the 
use of riders and to enable a single man or boy to manage 
both horses,” and the minute description that follows, 
there can be no question but that the “means” referred to 
in such statement must be such means as would enable the 
specifically stated object of the invention to be attained. It 
would be folly to assume that the inventor should in one 
breath state that the object of his invention was “to do 
away with the use of riders and to enable a single man or 
boy to manage both horses,” and in the next breath should 
seek to cover any means other than such as would enable 
this object of invention to be accomplished. And yet 
the defendants, in their efforts to belittle the Kenega inven- 
tion, strenuously urge in the face of the plain meaning of 
this specification, that the only purpose of such invention 
was to provide some means of backing the rake, and that 
the patent is designed to cover any means, regardless of the 
fact that these means were to be so specifically arranged 
with respect to the long projecting rake-teeth, that they 
should perform various other functions necessary “to 
enable a single man or boy to manage both horses.” 
The means by which a single man or boy is enabled to 
manage the horses thus remotely attached-at the ends of 
the rake are defined in the patent as follows: “C C are 
stiff poles secured permanently or removably to the ends 
of the rake-head, and, as here arranged, directed forward, 
upward and outward therefrom so that the free end of 
each is in position to allow the adjacent horse to be 
hitched thereto by a breast-strap.” It will be observed in 
what entire conformity with the previously stated object of 
the invention is this description. The poles are so placed 
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that they not only enable the horses to back the rake (which 
operation alone could be accomplished if they were ar- 
ranged like the ordinary pole of a wagon), but by reason 
of the fact that their front ends are extended outwardly to 
points at a distance from the teeth, they serve to guide the 
horses during the turnimg of the rake and prevent them 
from being struck by the rake-teeth, in order that in all 
their movements it shall be possible for a single man or boy 
to manage them. The specification continues: “D is a 
seat for the driver supported upon the rake-head and located 
at the rear of its axis. The horses being hitched to the 
projecting arms B B for draft, and hitched forward to the 
poles C C for backing, the driver from his position at the 
rear of the rake may direct or back the horses with ease. 
By having the reins split back to a point in convenient 
reach he will be able to back one horse or otherwise to 
manage him independently of the other. An iron hook ¢ 
extending outward from the end of the pole C will give a 
hitching point more directly in front of the horse. 

The aggregate weight of the rake-teeth E in this form of 
sweep is very considerable, and the driver's seat, it is found, 
may be located some distance from the rear of the axial 
support of the rake, and be sustained therefrom, as shown, 
without the aid of any third wheel or other bearing on the 
ground. When the rake is loaded, the weight of the 
driver so seated is a positive and appreciable advantage, 
since the load bears heavily on the front end of the rake- 
teeth which slide on the ground. Carrying the driver in 
the position indicated on the machine described, therefore, 
positively lightens the draft on the team.” From this des- 
cription of his invention it is manifest that Kenaga had in 
mind not merely the provision of poles to accomplish the 
backing of the rake from beneath its load, but also to ac- 
complish this operation in such manner and by such means 
that at the same time the main object of his invention, viz., 
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to enable a single man or boy to manage both horses under 
all conditions, should be attained. And with this object in 
view, the poles are so directed outwardly that their forward 
ends are brought at such distance fram the long projecting 
rake-teeth as that these poles shall serve not merely as a 
means for backing the rake, but will also serve further the 
important function of so guiding and guarding the horses 
during the various movements of the rake that they 
will not be struck by the rake-teeth—a function which 
the driver, but for these poles, would be powerless to per- 
form. Certainly it cannot be said that any mechanic or ex- 
pert with a fair share of skill could, atter reading the specifi- 
cation of this patent as an entirety, entertain a shadow of 
doubt as to the feature which Kenaga designed to set forth | 
as distinguishing his sweep rake from the old sweeps that 
had preceded it in the art. 


SUGGESTED USE OF THILLS. 


Following that portion of the specification in which the 
patentee sets out the construction and arrangement of the 
poles whereby a single driver is enabled to manage the 
horses remotely attached to draft-bars at the ends of the 
rake, there occurs, in the following language, a suggestion as 
to other means of effecting the object of the invention: “If 
preferred, a pair of thills may be connected with each of the 
arms B B, in which the horse is hitched in the usual way, 
which construction would be the equivalent of that shown 
in the drawing. When thills are used, however, it will be 
advisable to employ the poles C, by which to hitch the 
horses’ heads as an aid in guiding them, in which case -said 
poles may be relatively light.’ So far as appears from the 
record, no one has ever sought to employ this form of the 
invention; and it would be unnecessary to consider these 
statements were it not for the fact that great stress has been 
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laid thereon by the defendants in their attempt to show an 
analogous use of thills in other types of machines, and to 
argue from such showing that a stated equivalent of the 
patentee’s invention is old in the art, and that the main in- 
vention must therefore fall. It appears from the cross- 
examination of Mr. Dayton (Rec., 133), who prepared 
the Kenaga specification, that after he had stated therein 
that thills could be used instead of poles, he was instructed 
by Mr. Kenaga to state that if thills were used, adjunctive 
poles to aid in guiding the horses would be necessary. It 
will be observed that this suggested modification, thus 
briefly mentioned in the specification, is not illustrated in 
the drawings, nor is it perfectly obvious how, with draft- 
“bars inclined as there shown, the thills would be attached, 
or whether there would be one or two points of attachment 
for each pair of thills, so as to guard against lateral move- 
ment; but however it may have been the inventor's design 
to attach such thills, he expressly states that when they are 
employed, poles should be added to aid in guiding the 
horses. It appears from the testimony both of Mr. Kirk 
and of the defendants’ expert, Mr. Dain, that if the thills 
should be so attached to the draft-beams as to permit of 
lateral movement, the additional poles would not only be 
advisable, but necessary for the guidance of horses; and 
Mr. Kirk testifies also that even if laterally immovable 
thills were employed, without the poles, they would not 
serve to enable a single driver to manage both horses, and 
consequently would not permit the stated object of the 
Kenaga invention to be accomplished. We submit, how- 
ever, that a fair reading of the portion of the specification 
which refers to a use of thills, and a due regard for the ob- 
ject of the invention, must make it plain that it was not the 
design of the patentee to specify the use of thills alone as 


the full equivalent, for all the purposes of his invention, of | 


the previously described construction and arrangement of 
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poles. It is plain, however, that this statement of the spec- 
ification as to the use of thills is but a suggestion, and even 
were it admitted that the language could be construed fairly 
to mean that thills might be employed alone, as substitutes 
for the poles, still the fact which appears from the record 
and which has not been controverted, that thills without 
the use of guide poles can not be practically substituted for 
the poles of the patent, we submit would outweigh the state- 
ment of the specification as to such equivalency. Certainly 
no court of equity would fritter away a patentee’s rights to 
a valuable invention because he may have suggested in his 
specification that a modification of the invention might be 
made which in point of fact would not fully accomplish the 
specifically claimed mechanism by which the object of his 
invention is accomplished. 

This question of the importance to be attached to a mod- 
ification suggested in the patent has been frequently before 
this court, but in no case, so far as we are aware, has such 
suggestion been allowed to destroy the rights of the pat- 
entee. 

In the case of Brown v. Deer, 21 Fed. Rep., 769, Blodg- 
ett, J., the court said, in referring to a modification sug- 
gested in the specification: “But the only suggestion made 
in the specification of a mode for rocking the pipe-shaft 
backward so as to hold the plows more firmly upon the 
ground, is by means of the arm M, and there is nothing in 
the proof tending to show that this special device has been 
found useful or adopted in practice. It seems to me that 
whatever allusion there may be in this first claim to this 
arm or projection M, may be considered as coming within 
the well-known maxim in pleading, ‘Utle per inutile non v1t- 
tiatur’—that which is serviceable is not rendered invalid by 
that which is useless.” 

Precisely this question was also raised in the case of 
Mallory Mfg. Co. v. Marks, Blatchford, J., 11 Fed. Rep. 887. 
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The claim of the patent involved in that suit reads as fol- 
lows: “The combinationof the brim of a hat with a droop- 
ing hoop, so that the brim is caused to droop at the front 
and the rear and to rise at the sides, substantially as set 
forth.” The specification of the patent, after reciting with 
exactness the manner in which the hat brim with its droop- 
ing hoop was to be formed, contained also the following 
suggestion: ‘My invention may be used by forming the 
hoop of straight, untwisted concavo-convex wire.” The 
court construed the claim to cover a hat brim formed in ac- 
cordance with the preferred embodiment of the invention, 
as stated in the specification, and said: ‘The remark in the 
specification that the ‘invention may be used by forming the 
hoop of straight, untwisted concavo-convex wire,’ must be 
rejected as not affecting the proper construction of the claim, 
and the hoop of the claim must be a spring-hoop ¢wested 
substantially in the manner described in the patent. This 
construction is necessary to sustain the claim in view of the 
state of the art, as shown.” 

We submit, therefore, that it is apparent from a reading 
of the specification of the patent that the feature designed to 
be indicated therein as of Kenaga’s invention, is the projec- 
ting poles C at the ends of the rake extending upwardly, 
forwardly and outwardly in such manner with respect to the 
rake-head and its long teeth as to enable the rake to be 
backed and otherwise operated under such conditions that 
the specifically stated object of the invention, viz., “to ena- 
ble a single man or boy to manage both horses,” can at the 
same time be accomplished. 


THE CLAIM OF OF THE KENAGA PATENT. 


The Kenaga patent contains but a single claim, which is 
as follows: “In a horse-rake, having the horse independently 
attached at the ends of the rake, the projecting draft-bars 


* 


a 


15 


B B in combination with the projecting poles C C for hitch- 
ing the horses forward, whereby they may back the rake 
from beneath its load, sustantially as described.” 

This claim is precisely the same in scope with the inven- 
tion defined in the body of the specification. It states con- 
cisely the peculiar kind of rake to which the invention is 
applicable—that is to say, the old, broad sweep-rake having 
the horses independently hitched at the ends, and claims 
the combination with the projecting draft-bars of such rake, 
of “the projecting poles C C,” thereby distinguishing such 
poles as the novel feature of the invention. The claim adds, 
however, that these projecting poles are “for hitching the 
horses forward, whereby they may back the rake from be- 
neath its load, substantially as described.” Taken in con- 
nection with the statement of the object of the invention, it 
is plain that this “hitching of the horses forward whereby 
they*may back the rake from beneath its load, substantially 
as described,” means that the poles shall project in such 
manner as to enable the horses to back the rake under the 
exclusive management of a single man or boy walking or 
riding behind the middle of the rake. 

“The projecting poles C C” mentioned in the claim are 
undoubtedly the same poles C C defined in the specification 
as poles directed “forward, upward and outward” from the 
ends of the rake head. It could not have been the patentee’s 
purpose to include generadly the employment of poles at the 
ends of a sweep rake, because it was only under the special 
arrangement of upward, forward and outward projection, so 
specifically described, that the functions attributed to these 
poles could be attained. It is abundantly proven by the record 
that if the poles were arranged so as to project forwardly 
and upwardly only, they would be absolutely inoperative to 
accomplish the stated purpose of the invention of doing 
away with the use of riders, and enabling a single man or 
boy to manage both horses. Manifestly, it would be un- 
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reasonable to assume that the patentee, when stating as an 
element of his claim “the projecting poles C C 
substantially as described,” designed that these poles should 
be other or different from the poles of the specification, or 
that they should be poles possessing functions other or dif- 
ferent from the functions of poles described, or should in- 
clude any arrangement of poles except such as would 
accomplish the clearly defined purpose of the invention. 
The rule of law is familiar that where a patentee defines in 
the specification a certain element as of peculiar construction 
or arrangement, and in his claim specifically includes such 
element, and distinguishes it by the same ietters of reference 
as are employed in the specification, such element of 
the claim shall be held to mean the same element so 
specifically described and_ possessing the functions 
attributed to such element in the specification. (Weir 
v. Morden, 125 U.S., p. 98.) Under this rule of construc- 
tion we submit that the projecting poles C C of the claims 
are the same poles described in the specification and desig- 
nated in the drawing by like letters of reference ; that is to 
say, they are poles attached to the ends of the sweep rake, 
and project upwardly, forwardly and outwardly therefrom. 


UTILITY OF THE KENAGA INVENTION. 


From the testimony of Mr. John E. .Kirk, president of 
the complainant company (Rec., p. 26), it appears that he 
was engaged in the manufacture and sale of the old form of 
sweep rake from the year 1876 to the year 1882 inclusive, 
his sales in the last mentioned year amounting to 750 rakes. 
Mr. Kirk further states that when Kenaga made his first 
rake he invited him to go over and witness the working of 
it and says (Rec., p. 28): “I went, during the hay harvest 
of 1882, and there witnessed the working of said rake and 
was fully convinced, by means of Kenaga’s invention, that 
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said rakes were made much more practical and desirable 
than any I| had ever previously seen, used, made, or seen 
used.” Mr. Kirk then made arrangements with Mr. Kenaga 
for the introduction of the invention, and in the same year 
(1882) made six or eight for exhibition at various State and 
District Fairs. He further states that “in 1883 I made 
1,200 of said rakes, and made and sold about 300 attach- 
ments, consisting of tongues, wheels, seat and spring, to 
change the drag rakes ] had before made into rakes of the 
Kenaga construction.” In 1884 the complainant company 
made 2,100 of said Kenaga rakes and about 300 attachments 
to change drag rakes before made and sold to the Kenaga 
construction, and in 1885 the complainant company made 
2,800 rakes, and in 1886, 3,000. With regard to these at- 
tachments made for the purpose of converting the old sweep 
rake into the Kenéga rake, Mr. Kirk states that their manu- 
facture arose from the urgent demand of customers to whom 
he had sold the old style of drag rake, since by reason of 
such attachments, the old rake could be made to produce 
the advantages due to the Kenaga invention. He states 
also that this demand for attachments still continues and 
that the complainant company yearly furnishes a great 
number of them. (Rec., p. 30.) 

It also appears from the testimony of this witness that 
since Kenaga’s invention was introduced to the public it 
has practically driven the old form of sweep rake from the 
market. Defendants’ witness, Mr. Dain, who is travelling 
salesman for the company manufacturing the rake sold by 
these defendants, admits this important fact upon his cross- 
examination, where he was asked (Rec., p. 214): 

“C. Int. 109. Is it a fact, that since the introduction of 
the first rakes having projecting poles at their ends and draft 
bars, that such form of rakes have very largely superceded 
the old form of drag rake? 
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As to the relative cost of operating the old drag rake and 
of that embodying the Kenaga invention, Mr. Kirk says 
(Rec., p. 30): “In operating the drag rake, as per ‘Exhibit 
Kirk Drag Rake, it requires two men or two boys twelve 
to fifteen years old; in operating the Kenaga rake it would 
only require one of those two boys. The two boys are 
usually hired for about the same price as one man.” 

Defendants’ witness, Mr. Dain, admits this, and in fact it 
is proven beyond question; indeed it is a self-evident fact 
that the cost of operating the Kenaga rake is only one-half 
the cost of operating the old form of sweep rake which it 
has superceded in the market. 

The defendants have sought to show in their testimony 
that aside from the saving, due to the fact that a rake made 
in accordance with the Kenaga invention can be operated 
for one-half the cost of the old form of sweep rake, no ad- 
ditional advantages are due to such invention. Upon 
this point we will simply call attention to the testimony of 
various persons, who, by reason of practical experience, are 
able to state with certainty as to the comparative capacity 
of the old form of sweep rake and of that made in accord- 
ance with the Kenaga invention. Mr. Kirk, after stating 
the difficulties incident to the old form of drag rake (Rec., 
p. 26), and stating that these difficulties were overcome by 
the employment of the Kenaga invention, says, with regard 
to the relative capacity for the day’s work of the Kenaga 
rake, when compared with the old style of drag rake, as 
follows (Rec., p. 30): “Assuming the same width, the same 
kind of ground and the same kind of hay and hauled equal 
distances with the same hands and same team—all conditions 
in fact being equal—in my experience, the Kenaga rake is 
enabled to gather up from a third to a half more hay than 
any of the other rakes.” 

Oscar A. Hale, a farmer of twenty-four year's experience, 
states that in 1882 he used the old form of sweep rake, and 
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in 1883 used the same rake modified in accordance with the 
Kenaga patent, by means of attachments purchased from 
Mr. Kirk. This witness, having stated that there was an 
advantage incident to the use of the poles in connection 
with the drag rakes, was asked (Rec., p. 86): “ How much 
of an advantage in the day’s run do you think it to be?” 
He answered: “Well, about one-third saving in good 
ground ; that is, we can put up one-third more hay and save 
one boy. In rough ground we can save, at least, one-half.” 
And this statement is reiterated on cross-examination, where 
it also appears’ that the same machinery was used for stack- 
ing and ricking the hay in the year 1882 and in the year 
1883, from the operations in which years the comparison 
was made. (Rec, p. 88.) 

Nelson S. Johnson, a farmer and former implement dealer, 
who is familiar with both the old sweep rake and the Ken- 
aga rake, also testifies as to the decided advantage attained 
by the Kenaga invention (Rec., p. 90), and in this statement 
also he is corroborated by Nathaniel T. Patton, another 
dealer in farm implements, also familiar with the various 
kinds of hay rakes. This last witness also states that all 
the old drag rakes sold by him during the years 1882 and 
1883 have been changed into pole rakes in accordance with 
the Kenaga patent, and this, too, without any effort upon 
the part of the seller of the rakes to induce customers to 
make such change. (Rec., p. 93.) 

William Finnell, another witness on behalf of the com- 
plainants, testifies that during the year 1882 he used the old 
form of drag rake, and that in 1883 he changed such drag 
rake to a pole rake like that of the Kenaga patent by ad- 
ding the attachments bought from Mr. Kirk. This witness 
states (Rec., p. 98), when asked to estimate the money 
saved by the use of the pole rake over the drag rake per 
day, that he thinks the amount “at least $3 in the hire of 
the men and their board; besides they will do so much 
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more work.” He states it also as his opinion when asked 
the question, “About how much more work will the pole 
rake do?” “Well, it depends considerably on the hay; I 
think about a third more, anyhow.’ When asked to ac- 
count for the increased capacity of the pole rake over the 
ordinary drag rake, he says (Rec., p. 99): ‘‘When the boys 
are driving, one boy would not start when the other would, 
and then when he would start, the other would be too far 
ahead; and when there ts one boy driving, he holds either 
horse and lets the rake come round where he wants to, 
without any delay; when he goes in on the ricker, he 
drives the two horses in even together, straight on the 
ricker, and when there are two boys, one of them will keep 
his horse too slow and go in crooked on the ricker, and 
break a tooth in the ricker or in the rake that he ts driving.” 

Frank Corrington, a farmer, who used first the old drag 
rake and subsequently modified such rake so as to embody 
the Kenaga invention, testifies (Rec., p. 102) that the Ken- 
aga rake has the advantage of allowing one man to handle 
it in place of two, with much greater advantage; and when 
asked the question, “About how much more hay to the day 
do you think can be raked with the pole rake?” answered: 
“T can't tell how much. If the hay is heavy on the ground, 
you might rake a third or a half more; if it is light, prob- 
ably it would not rake more than one-fourth more.” This 
witness also gives the tollowing explanation of the increased 
capacity of the Kenaga rake over the old drag rake: “If the 
teeth catch in the ground, you have the advantage of back- 
ing out, without turning your horses around. One man 
can drive straigter and rake the hay cleaner; and leaving 
the hay on the pitcher-head you back out without turning 
the horses. Going to the field with the empty rake, if a 
bunch of hay is missed or left in the field, you can gather it 
up. The old rake had to be dragged backward, so that 


there was no chance to gather up scattered hay.” He also 
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states that with the old drag rake there was danger of 
breaking the teeth or fingers of the ricker platform or of the 
rake, and gives it as his opinion that there is a difference of 
from $3.00 to $4.00 a day in favor of the Kenaga rake, in 
the matter of men’s wages and running expenses. 

George Pfeiffer, Jr., a witness familiar with the construc- 
tion and operation of both the old drag rake and the Ken- 
aga rake, states the difficulties which he found in practice 
incident to the old form of rake, and which he states were 
overcome in the Kenaga rake, as follows (Rec., p. 107): 
“The difficulty is this: you put horses onto a thing like this 
rake, with a boy on each one; first one horse will go ahead 
and then the other, and then the horse, not having anything 
to guide him, is liable to get around onto these rake-teeth. 
Then if you run into anything with the rake-teeth, and get 
stuck in any way, the horses have to be turned clear around 
and pull the rake out backward before you can get out. I 
have seen all this myself and know how it works. In 
pulling the hay onto the ricker teeth with nothing to guide 
the horses, excepting with a boy on them, or a man, they 
are liable to pull cross-ways and break the teeth of both the 
rake and the ricker, and then after the hay is pulled onto 
the ricker tecth there is no way of backing out without 
turning the horses around and pulling back the rake; then, 
when vou start out for a new load, you have got to turn 
clear around to pick up any loose hay that has been 
dropped or missed.” 

From this testimony of disinterested witnesses, who have 
practically operated both the old form of drag rake and the 
Kenaga rake, and indeed from the testimony also of de- 
fendants’ witness, Mr. Dain, it conclusively appears that a 
rake made in accordance with the Kenaga invention effects 
a saving over the old drag rake equal to the wages of one 
man or boy; and besides this, we submit, it has also been 
fully proven by the testimony of these witnesses, who have 


made the tests, that the Kenaga rake possesses a working 


capacity ot from one-third to one-half more hav. according 
as the rake is used in light or in heavy hay 

\gainst this at ray of witnesses who Give In straightfor- 
ward way the results of their tarm experience the defend- 
ants can urge simpiy the statement of their expert, Mr 
Bates, who glibly swears that the Kenava mvention ts 
merely a step backward in the art and attended with no 
cood results, but who contesses, upon cross-examination, 
that he has had no experience whatever W ith this class of 
invention, and has never secn a dr if rake In operation Rec ' 
p. 168.) In order to support his theory, this witness alleges 
that the poles of the Kenaga rake, because ot their rigid 
attachment to the rake-heac, will cause the teeth to be so 
raised off the ground, when attempt ts made to back the 
rake, that the load of hay will move back with the rake in- 
stead of escaping theretrom; and turthermore, that in going 
back from the stack to the field the poles will be raised 
up under the horses’ chins, and the weight of the poles will 
sO oppose the raising of the teeth that “it will be impossible 
to raise the teeth more than a little wav off the ground;” 
the chiet disadvantage supposed, by this witness, to result 
from this construction bs ing to prevent the horses trom 
rong back to the held on a trot Ree o tea (on 
cross-examination, however, Mr. Bates if forced to admit 
that if the poles of the Kenaga rake are extended toa 
proper distance with respect to the front of the horses, the 


backing operation can be effected withou lifting the rake- 


teeth (Rec., p. 171), and that the weight of the load would 
Ulow the rake-tecth to move backward without being raised 
from the ground SO aiso this witness on cross-examina- 
tion, when speaking of the rake shown by the “ Exhibit 
Acme Lithograph" which he says is not a material de- 


parture from the Kenaga patent ( Rec., 173), admits that it 


would be an improvement over the old drag-rake ( Rec., pp. 


23 


172 and 173), and that the rake could be handled better 
when the poles are employed than it could without them. 
The fallacy of this theory of a witness who confessedly has 
nevér so much as seen a drag rake in operation, and who 
upon cross-examination ts forced to admit his error, is 
abundantly proven by the practical results obtained with 
rakes made in exact accordance with the Kenaga patent, as 
detailed in the testimony above referred to; but in this con- 
nection we would also call attention to the pertinent an- 
swers to questions directed to this point. Mr. Kirk, when 
asked whether any difficulty is experienced in back- 
ing the rake-teeth from beneath the load, said (Rec., p. 48): 
“ There is no difficulty experiencea in backing the rake 
from beneath its load, as shown in the Kenaga device. 
The horses encounter no difficu.ty from the poles, for the 
reason that the horses are out and from the poles some dis- 
tance, and only connected to the poles loosely by a chain or 
breast-strap, which allows the end of the tongue to vibrate 
up and down, in a vertical direction, two feet or more, and 
not interfere with the horses’ necks.” This witness, when 
asked “ if any difficulty is experienced in proceeding to the 
ficid at a smart pace when the rake ts emptied,’ said: 
“ There is no difficulty, for the reason that the driver's seat 
is located on the rake in position to allow the teeth to come 
onto the ground, but only lightly, and the teeth of the rake 
being large and turned up at the points, will pass over ordi- 
nary obstructions in the field without catching, even when 
heavily loaded. When empty 1 would be almost impossi- 
ble for the teeth to run into the ground.” He also adds, m 
this connection: “ They possess the advantage of gather- 
ing any loose hay that may have been left on the meadow, 
and a rake without any device for lifting the teeth is pre- 
ferred by many farmers tor this reason.” (Rec., p. 49). 
When asked, upon cross-examination, whether it would 
not be dangerous “to drive over an ordinarily rough 
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meadow with the Kenega rake and put the horses on a 
trot,” he said: “Of course, on a very rough meadow, the 
teeth would be more liable to catch in the ground than on 
smooth meadows, but it is not usually the custom to frot 
horses to rakes of this kind, as they can easily do enough 
work in a day and be walked to and from the field or stack, 
in gathering and hauling the hay. I would like to state 
that horses are not usually trotted, when worked, to any 
kind of a farm implement or machine.” 

It appears from the testimony of Mr. Kirk (Rec., p. 28} 
that aside from the drag rake, between which and the 
Kenaga rake the above comparison has been made, there 
was in use at the time of the Kenaga invention but one 
other form of rake adapted to operate in connection with 
the modern type of hay rickers or stackers, which is illus- 
trated by complainant's Exhibit (“Kirk Exhibit C’’), and 
is what this witness designates as a “shove rake.” With 
regard to this rake which, so far as the record shows, has 
not been used to any considerable extent, Mr. Kirk testifies 
that its price is nearly or quite double that of the Kenaga 
rake (Rec., p. 28), and states his experience with this type 
of rake as follows (Rec., p. 26): “In the years 1880 and 
(881, I also made a few rakes, with trucks and tongue, pro- 
viding means whereby a team of horses could be hitched 
directly behind the rake, and shove the rake with the load, 
and guided by means of the trucks and rudders, something 
on the principle of a header for harvesting grain. The ob- 
jections I found to this kind of a rake were its weight, and 
necessarily being very long and unwieldly, it required a 
strong, expert man to operate them, and by reason of the 
horses being hitched so far in the rear of the load, made the 
draft very heavy and, and in uneven meadows, when the 
rake became loaded, if the wheels or truck on which the 
driver sat would be on higher ground than the rake proper 
with the load, the line of draft would be such as to raise the 
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driver, truck and wheels off of the ground and prevent the 
rake from being shoved along with the load, as desired. It 
was also impossible to get the hay from the corners of the 
fences, as it was necessary to begin to circle before getting 
to the corner in order to make the turn.” 

In stating the cost of operation of this shove rake, as 
compared with the Kenaga rake, the witness says (Rec., p. 
30): “In operating the shove rake as per ‘ Exhibit C,’ it 
requires a man; in operating the drag rake, as per ‘ Ex- 
hibit Kirk Drag Rake’ it requires two men or two boys, 
12 to 15 years old; in operating the Kenaga rake it would 
only require one of those two boys. The two boys are 
usually hired for about the same price as one man; it is 
therefore shown that the cost of operating the Kenaga rake 
is but little more, if any, than one-half the cost of operating 
He also states (Rec., p. 30), 
in comparing the capacity of the, Kenaga rake with the 
shove rake, that, as the result of his experience, the Kenaga 
rake is able to gather up from a third to a half more hay. 


, 


either of the other two rakes.’ 


No attempt whatever has been made to controvert this 
testimony of Mr. Kirk with regard to the relative cost of 
manufacture and operation of the shove rake and the 
Kenaga rake, and in regard to the relative capacity of these 
two types of rakes. 

We submit, therefore, that it is conclusively proven by 
the record that not only does the Kenaga invention remedy 
all the defects incident to the old forms of sweep rakes, but 
that it enables this class of rakes to perform from a third to 
a half more work per day and at a saving of at least one- 
half in cost of operation. 


THE PRIOR ART. 


The defendants have set up certain prior patents, some 
twenty or more in number, antecedent in date to the Ken- 
aga patent, and which, it is alleged, either disclose the exact 
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invention defined in the Kenega patent, or show sucha state 
of the art that mere mechanical skill and not invention was 
required to produce the Kenaga improvement. We have, 
therefore, to consider whether, despite these prior patents, 
the horse hay rake, described and claimed in the Kenaga 
patent, is new and useful under the statute. 

As many of these prior patents show merely variations of 
the same type of machine, they will, for convenience of con- 
sideration, be classed under the following groups: First, 
sweep rakes, having horses attached at their ends. Second, 
sweep rakes, with horses attached directly in front of the 
teeth. Third, hay-loading machines; and fourth, corn and 
cotton harvesters, having the horses separately attached to 
the machine, so as to walk on either side of the planted 
row. There are also several other patents which, not fall- 
ing under either of these classifications, will be separately 


considered. 


SWEEP RAKES HAVING HORSES ATTACHED AT THEIR 
ENOS. 


Under this group are included the patents of Bean, Mid- 
dlecoff, Hunter, Rumrill, King and Hudson. 

Tre Bean, Mippvecorr, Kinc aND HunTreR PATENTS.— 
Neither of these three patents show any nearer approach to 
the Kenaga invention than the old form of sweep rake, 
which is acknowledged in the Kenaga specification. In 
each of these patents the horses are hitched to chains or 
ropes at the ends of the rake so that they travel beyond the 
rake-teeth, and are managed by separate riders. Obviously, 
therefore, the construction set out in each of these patents 
is attendant with all the disadvantages incident to the old 
form of sweep rake, and can have no possible bearing upon 
the question at issue, further than to show that the state- 


ment of the Kenaga patent is true with regard to the location 


and management of the horses in this type of rakes. 
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THe Rumritt Patrent.—This patent shows a_hay- 
gatherer designed to collect hay from the windrow and 
carry it to the stack. In order to enable this combined 
horse rake and hay carrier, as the specification of the patent 
terms it, to carry a larger load, the teeth of the rake are 
provided with upright plates, and the outer teeth ofthe rake 
are provided with standards which serve to better retain the 
hay upon the rake. In the device the horses are hitched by 
chains or ropes to the ends of the axle, and no doubt travel 
in front of the end teeth, and are managed by separate 
riders in the usual way; but the provision of the guard- 
plates upon the rake-teeth, the express purpose of which is 
to retain the hay upon the rake-teeth, would prevent this 
machine from being used in connection with a stacker, as it 
would be impossible to back the rake from beneath its load. 
Obviously the hay-gatherer described in this patent has no 
provision whereby it can be backed from beneath its load, 
and even if such provision were made, the backing ofthe 
rake would fail to free it from the load because of the de- 
vice specially designed to retain the load thereon. The 
light wires or bent wood rods which serve to retain the hay 
upon the rake extend immediately over the outer teeth and 
terminate at a point short of their ends. Not only would 
these bent wood rods or wires be totally unfit to receive 
the backing strain of a horse's breast-strap, but it 1s obvious 
also that if the horses were hitched in the manner proposed 
by the patent, the rods or wires would be entirely too short 
to allow any attachment thereto of the breast-strap. More- 
over, the fact that the wires or rods are immediately above 
the rake-teeth, would prevent their performing the function 
of keeping the horses off the rake-teeth if attempt were 
made to manage them by a single driver. We submit, 
therefore, that this patent has no bearing whatever upon the 
novelty of the Kenega invention. 


Tue Hupson Patent.—This is the patent which ts re- 
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garded by defendants as showing the nearest approach to 
the Kenaga invention, and as showing a machine capable of 
being operated for the same purposes and in the same 
manner as the Kenaga rake; and it is to this patent that a 
very large part of the testimony of the two witnesses ex- 
amined by the defendants has been directed. This patent 
shows a horse rake consisting essentially of a rake-head 
mounted on wheels and having the ends of its axles pro- 
vided with swivel hooks to which the horses will be at- 
tached. No provision is made for hitching the horses for- 
ward, but as the patent expressly states, they are ridden by 
separate riders and are wheeled around to draw the rake 
from beneath its load and backward into the field. The 
operation of this rake, therefore, as it is specifically defined 
in the patent, corresponds precisely with that of the old drag 
rake referred to in the specification of the Kenega patent. 
There are, however, in the rake of this Hudson patent, cer- 
tain forwardly projecting arms which extend over and in 
the same vertical plane with the outermost teeth of the 
rake and terminate at some distance back of the ends of 
these teeth. These arms have their front ends extending 
in convenient reach of the riders and are intended to enable 
the riders to lift the rake-teeth and the load thereon 
when approaching an obstruction, so that the teeth may 
clear it; and this is the one and only function assigned to 
the arms by the specification of the patent. The patent 
does not specify the exact height of the arms, but pro- 
vides means for their adjustment with respect to the hands 
of the riders with reference to various sizes of horses. Nor 
does the patent specify how far forward these arms project, 
but Fig. 2 of the drawing shows that they are about three- 
fourths of the length of the rake-teeth, which are stated by 
the patent to be about eight feet long. Fig. 1 of the 
printed copy of the patent does not show the arms as shorter 
than the rake-teeth beneath them, but this is due to the 
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error in the photolithograph, which was made from a defec- 
tive tracing, as is evidenced by the certified copy of the 
original Patent Office drawing marked “Complainant's Ex- 
hibit Hudson Original Drawing,” the cross lines upon which 
show the ends of the arms terminating at a short distance 
from the ends of the subjacent rake-teeth. It is obvious 
from the drawing of the patent and from their specifically 
stated purpose that the arms are designed merely to enable 
the riders to lift the rake-teeth ; hence they are not intended 
to extend further than would be necessary to bring their 
ends conveniently within the reach of the riders, and, con- 
sequently, would not extend even so far forward as the 
horses’ shoulders. *The defendants’ witnesses, Mr. Bates 
and Mr. Dain, have stated very positively that these arms of 
the Hudson rake will extend fully as far forward as the 
horses’ shoulders, and base their statements, not upon the 
specifically stated function which these arms are designed 
to perform, but upon the fact they are shown in one view of 
the defective photolithographic copy of the drawing to be 
equal in length to the rake-teeth, which are stated to be 
eight feet long. As the certified copy of the original Hud- 
son drawing conclusively shows the incorrectness of the 
photolithograph, it also proves the error of these witnesses 
who, in the hope of giving to the Hudson machine a capac- 
ity for performing an operation for which it was never in- 
tended, have foolishly based their statements as to propor- 
tions of the parts, not upon the office of such parts, but 
upon a fact which admittedly has no reference thereto what- 
ever. (Rec., p. 202.) We submit, however, that it is plain, ' 
from a mere inspection of this patent, that the rake there 
shown is utterly incapable of any mode of operation like 
that of the Kenaga invention. In the first place, the lifting 
arms of the Hudson rake are so short that if the horses 
were attached to the ends of the axles, as the patent states 
they must be attached, the horses would, in backing, strike 
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against the wheels before exerting any strain upon the ends 
of the arms. Secondly, the arms are so high that if the 
horses were hitched to their ends by breast-straps, the ten- 
dency in backing would be to tip the rake upward and lift 
its teeth and load off the ground. Thirdly, the ends of the 
arms are so far inward, being arranged directly over the 
rake-teeth, that if the horses were hitched to the arms, and 
a backing movement were attempted, the horses would 
wrench or break the arms or their standards. Moreover, if 
the horses were attached to these arms by their breast-straps, 
and an attempt were made to manage the two horses by a 
single driver, the position of the arms would be such that 
they could by no possibility aid in guiding the horses, or in 
keeping them off the rake-teeth, for the reason that as these 
teeth were swung around by the irregular movements of the 
rake they would be in constant danger of striking the 
horses’ feet. Not only, therefore, does the patent itself state 
a use and mode of operation for these arms, wholly different 
from those of the poles defined in the Kenaga patent, but it 
also shows a construction which would be utter'y incapable 
of practically performing the stated functions of the Kenaga 
poles. Mr. Dain, the only one of the defendants’ two wit- 
nesses who has had any expericnce whatever with this class 
of hay rakes, when asked whether it would be practical to 
connect the horses by single-trees and. chains to the links 
on the ends of the axles and by breast-straps to the poles C, 
and under the ordinary conditions of field operations to sat- 
isfactorily work such machine, so that the horses could back 
the rake from beneath the load, admits that such construc- 
tion would be objectionable, and also that, under such con- 
ditions, unless the horses were carefully handled, there 
would be constant danger of their swinging against the 
wheels of the machine. (Rec., p. 205.) 

The fallacy of the theory of the two witnesses for the de- 
fendants, as to the capacity of the Hudson machine for 
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operation in a manner totally different from that prescribed 
in the patent, while apparent, we believe, from the mere in- 
spection of the machine, is demonstrated to a certainty by 
the testimony of the patentee, Hudson, himself, as to the 
construction and operation of a machine made by him in ac- 
cordance with his patent, and by the testimony of Mr. Kirk, 
as to the results of his experience with a full sized Hudson 
rake. In the first place, the brief history of the attempts of 
Mr. Hudson to practically employ and introduce his own 
invention, is a most significant fact for consideration in de- 
termining the question whether this rake is in substance the 
same as the Kenaga rake, which has admittedly superseded 
all former types of sweep rakes in the market. Mr. Hudson, 
when asked how many rakes he had made in accordance 
with his invention, answered (Rec., p. 36); “Only one large 
one. There were some two or three models for persons who 
went west to introduce it. They never returned them, and 
never did anything with them so far as | know.” 

It also appears from his testimony that this one rake— 
the first and last of its kind—was used only part of two sea- 
sons, raked only thirty acres of hay, was found unsatisfac- 
tory and impracticable for its purpose, and, as Mr. Hudson 
states, was finally “shoved into a hedge, where it lay for 
years and disappeared gradually, a piece at a time,” noth- 
ing being left but the iron wheels and axles, and one clevis, 
which are embodied in the complainants’ “Exhibit Hudson 
Rake.”” Mr. Hudson, when asked whether the projecting 
arms at the sides of the rake worked successfully in practice, 
states: “Well, I think not, when we run into anything 
tight. A man ona horse couldn't raise it out of a tussock. 
A man on horseback didn't have the power he would have 
on the ground. With a heavy load on we would have to 
turn round and back out.” It may be contended, however, 
that, although this Hudson invention was a failure for the 
purposes for which it was designed, that it might neverthe- 
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less be employed for operation in the same manner as the 
Kenaga rake. Upon this point the following testimony of 
Mr. Hudson is also instructive. (Rec., p. 38.) 

“Int. 27. Didit ever occur to you that instead of turning 
the horse around and backing out, the horse might be 
hitched at the front to the arm C, and that arm be used as 
a pole to aid in backing the rake? 

“Ans. No, sir; I never thought about a thing of that 
kind. And it didn't extend far enough out. It generally 
came near the collars. 

“Int. 28. In the rake then, as constructed by you, the 
arm C could not be used to back the rake; is that true ? 

“Ape Yes. ov. 

On cross-examination also this witness upon this same 
point testifies: 

“X. Int. 46. If you had placed bent irons like those 
shown in the Kenaga patent No. 259,550,o0n the outer ends 
of the poles C of your big rake, you could have attached 
the horses to them by breast-straps or chains, could you not?” 

“Ans. No, sir. 

“X. Int. 49. If the whiffletrees had been attached to a 
cross-bar behind the wheels, then the poles C would have 
been long cnough for hitching the breast-strap of the 
horses to them, would they not ? 

“Ans. If they had been put back far enough they would 
have been long enough, but they wouldn't work because 
the strain would be sideways and would burst the forward 
uprights.” 

In order to settle this question as to the capacity of the 
rake made in accordance with the Hudson patent for opera- 
tion in the manner of the Kenaga rake, Mr. John E. Kirk 
constructed and attempted to operate a rake in accordance 
with the Hudson patent, using in such construction the 
wheels and axle and one clevis that had formerly belonged 
in the only rake made by the patentee, Hudson. Mr. Kirk 
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testifies with great particularity as to the construction of 
this rake and as to the manner in which he conducted his 


experiments therewith. This testimony fully confirnts that 
of Mr. Hudson, not only as to the inoperativeness of the 
projecting arms of the rake for the purpose for which they 
were designed, but also as to the utter impossibility of em- 
ploying such arms for the purpose of backing the rake or 
for the purpose of enabling a single driver to manage both 
horses. (Rec., p. 42, e¢ seg.) We refer confidently to this 
testimony of Mr. Kirk and remark with what entire fairness 
he sought to demonstrate whether the arms could be used 
to perform the functions of the projecting poles in the Ken- 
aga construction, 

In connection with this Hudson patent, we desire to call 
attention to the case of Clough v. Barker, 106 U. S., p. 166, 
in which the defendants set up as ananticipation of Clough’s 
invention a burner of Horace R. Barker which, it was con- 
tended, might without material change be used in the same 
manner and to produce the same results as the burner of 
the Clough patent. The court in holding the patent valid 
considered this defense in the following language: “The 
testimony as to any additional or supplementary supply of 
cas in the Horace R. Barker burner amounts really to this 
only, that if that burner is used ncw in a way in which it 
was never designed to be used, and is not shown to have 
ever been used before Clough’s invention, it may be made to 
furnish a supplementary supply of gas. Its structure was 
such that, to give full effect to its mode of operation, the 
surrounding tube did not require ever to be raised so high 
as not to be in contact with the cone. As it was raised 
from its lowest position the slit opened, and when the slit 
was opened to its full extent, the tube was still in contact 
with the cone, and there was no orifice between them. Any 
further raising of the tube was accidental and not a part of 
the law of the structure. The object of raising and lower- 


ing the tubes was, by less or greater pressure on the cone, 
to open or close the slit in the burner. The specification of 
Horace R. Barker in his rejected application shows that 
the only object of his burner was to control the flow of gas 


though the slit in the burner, instead of controlling the flow 
at the cock or farther back. The spring of the two parts of 
the burner was intended to carry them away from each 
other and open the slit when the pressure of the tube 
against the cone was relieved, while the increased pressure 
of the tube against the cone closed the slit. Any raising of 
the tube unnecessarily high, so as to admit of a flow of gas 
through an orifice between the tube and the cone to the 
flame, cannot be regarded as amounting to an anticipation 
of what Clough invented. The structure was not designed 
for the same purpose as Clough’s, no person looking at it 
or using it would understand that it was to be used in the 
way Clough’s is used, and it is not shown to have been 
really used and operated in that way.” 


RAKES WITH HORSES HITCHED IN FRONT. 


Under this class of devices fall the patents of Pennock, 
Wicks, Fowler and Swinnerton. 

THe Pennock Patent.—This patent shows merely a 
sweep rake having the horses hitched in front of the rake- 
teeth to short bars projecting forwardly from the rake-head 
beyond the teeth. No provision whatever is made in this 
patent by which the horses could back the rake from be- 
neath its load, but on the contrary, means are provided 
whereby the load may be drawn off the teeth. This patent 
lacks not only the laterally projecting poles of the Kenaga 
patent, but also the projecting draft-bars, so that it is not 
even as near an approach to the Kenaga invention as the 
old sweep rake, upon which such invention is an improve- 
ment. In fact, it is apparent from the merest examination 
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of this Pennock patent, that even were poles attached, the 
rake could by no possibility be used in connection with a 
stacking machine. 


Tue Wicks Patent.—This patent shows a revolving rake, 
the load of which is discharged by lifting the rear end of the 
rake so as to throw the teeth into the ground to insure the 
turning over of the rake in the further movement of the team. 
The horses are hitched in front of the rake on opposite sides 
of the single central pole, and not at the ends or sides of the 
rake, as in that class of machines upon which the Ken- 
aga invention is an improvement. The rake of this patent 
is not adapted for use in connection with the stacking ma- 
chine, but is inténded merely to collect such light loads as 
may be lifted by the operator sufficiently to throw the points 
of the rake-teeth into the ground, in order that the partial 
revolution of the teeth may be effected to discharge the 
load. The Wicks rake is not only destitute of the project- 
ing poles found in the Kenaga improvement, but is also 
without the draft bars to co-operate therewith, and it is ob- 
vious that to apply to this type of rake the projecting poles 
of the Kenaga patent would not only be useless, but would 
destroy the mode of operation of the rake specifically set 
out in the Wicks patent. Not only would it be impossible 
to use this type of rake in connection with a stacking-ma- 
chine because of the necessity of driving the horses on to 
the machine, but as well also because it would be imprac- 
ticable to back the horses over the accumulated load of 
hay. 

Tue Fowrer Patent.—The rake shown in this patent is 
almost identical in construction and mode of operation with 
that set out in the patent of Wicks, and for the same rea- 
sons is totally without bearing upon the question of the 
novelty of the Kenaga invention. 


THE SWINNERTON PaTENT.—This patent shows a horse 
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rake having a tongue which, in drawing the rake forward, 
extends beyond the teeth far enough to allow the horses to 
be hitched directly in front of the central portion of the rake. 
The rake is discharged of its load by detaching the rear 
portion of the tongue from a peculiar kind of fastening 
adapted to hold it rigidly, and then swinging the horses and 
tongue around behind the rake, and finally drawing the rake 
backward from beneath the load. When a new load is to 
be collected, the horses will be again reversed and brought 
to their position in front of the rake. It is evident from this 
patent that the inventor conceived the desirability of direct- 
ing and managing the two horses by a single driver; but 
the very fact that he was forced to contrive ingenious mech- 
anism in order to enable the single pole to be swung around 
with the horses behind the rake should conclusively prove 
that it was not obvious to him that separate poles at each 
side of the rake could be employed in conjunction with 
draft-bars at the ends of the rake to attain the object in view. 
This Swinnerton rake could not possibly be used like the 
Kenaga rake in connection with a stacking machine, first, 
because the load could not be drawn onto the platform of 
such machine, nor could the horses be backed out over the 
load of hay in order to free the rake from its load. While, 
therefore, the Swinnerton rake, like various others that have 
been considered, may possess the advantage of enabling a 
single driver to manage both horses, it possesses none of 
the other advantages due to the Kenaga invention, and 
could by no possibility be used to perform its functions, and 
consequently can not be said to show the subject-matter of 
the Kenaga patent. 


Tue NicuHo ts Patenr.—This patent illustrates a machine 
termed by the patentee a “Hay Rake Wagon,” in which the 
horses are hitched to a tongue in the same manner as they 
are hitched in an ordinary two-horse wagon, such tongue 
projecting forward from a swivel frame located in front of 
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the raking and loading mechanism. This hay rake wagon, 
even if its complicated mechanism were dispensed with, 
would be totally incapable of use in connection with a stack- 
ing machine, for the reason that it would be utterly impos- 
sible to deliver the load on the platform of such machine, or 
to back the rake from beneath its load. The horses in this 
Swinnerton rake are not located at the ends of the machine, 
nor are there any draft bars or projecting poles such as con- 
stitute the Kenaga invention, and this rake is, therefore, 
clearly without any bearing upon the novelty of the Kenaga 


_ Invention. 


VARIOUS KINDS OF MACHINES WITH HORSES IN 
THE REAR. 

THE SHovE Rake.—Although the defendants have not 
set out this rake as anticipating the Kenaga invention, it 
appears from the complainants’ record that it was in exist- 
ence prior to the date of the Kenaga patent. 

The court will recall the fact that in this old type of rake 
the horses are not hitched to draft-bars at the ends of the 
rake as in the Kenaga device, nor are any poles provided 
projecting forwardly alongside the rake-teeth, to which the 
horses, even if hitched to the ends of the rake, might be at- 


‘tached. The construction of this rake, its great cost in 


manufacture and operation, and the disadvantages incident 
thereto, have been so fully discussed in dealing with the 
question of the utility of the Kenaga invention that it seems 
unnecessary to consider this form of apparatus at any greater 
length. 

THe Lyman & BAaLpwin Patent.—This patent describes 
a hay-loader, consisting of a wagon adapted to receive the 
load of hay and provided with two elevating rakes having 
short teeth which gather successively small quantities of hay 
at a time and lift and dump it into the wagon. The horses 
are not hitched to the rakes at all, but are attached to the 
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wagon by a projecting tongue in the manner common to 
farm wagons. The rakes, instead of being placed between 
the horses, as in the Kenaga patent, are wholly in fron€ of 
them, and are pushed forward in this position by means of 
swinging bars that extend backward and connect with the 
front of the wagon. The rakes in this apparatus are not 
intended to be backed from beneath their load, but are dis- 
charged in a wholly different way, viz: by being lifted over 
the horses’ heads. There is not to be found in this patent, 
therefore, a single feature characteristic of the Kenaga in- 
vention, and without a total reorganization of parts that 
would utterly destroy the purpose and mode of operation 
of the Lyman & Baldwin machine, the rakes there shown 
could not be used to perform the tunctions of the Kenaga 
rake. 

Tue Roney Parenr.—This patent shows simply a mow- 
ing machine attached to the front end of a wheeled vehicle, 
which is provided with complicated mechanism for driving 
its cutter-bar. The horses travel entirely behind the cutter- 
bar and it each side of the veh‘cle and are attached to draft- 
bars at the extreme rear part of the machine. This Roney 
apparatus, failing as it does to show either a rake, or dratt- 
bars located as in the Kenaga device, or forwardly project- 
ing poles such as are used in the Kenaya rake, fails utterly 
to show either the construction claimed in the Kenaga pat- 
ent, or any apparatus which could possibly be used to _per- 
form the functions of the Kenaga rake. It is obvious also 
that even were rake-teeth substituted for the cutter-bar in 
this machine, and even were the complicated mechanism for 
driving such cutter-bar dispensed with, the only result 
would be a total destruction of the Roney apparatus with- 
out producing any device approximating the Kenaga in- 
vention, even so closely as the Shove rake already con- 
sidered. 
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Tue Mason Patent.—This patent shows merely double 
thills designed to be used in place of a single tongue for 
wagons with the addition of mud-guards standing in front 
of the wheels of the vehicle to which the thills are to be at- 
tached. The invention does not contemplate any new loca- 
tion of the horses with respect to the vehicle, so that even 
assuming that such double thills were attached to a sweep 
rake, the horses would be entirely in front of the rake-teeth, 
and indeed, if the teeth were made of sufficient length to 
gather hay, they would extend between the horses’ feet. 
The use of these Mason thills in connection with a sweep 
rake is so obviously impracticable as to require no further 
comment. 
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THE PERKINS ENGLISH SPECIFICATION. 


This is a specification of a provisional English patent 
lodged in the British Patent Office on the 4th of September, 
1868. In it Perkins declares that his invention consists in 
certain ‘‘ Improvements in Elevators or Apparatus to F.aise 
Agricultural Produce into Carts or Stacks.” There are no 
drawings whatever accompanying the specification and, so 
far as the record shows, no complete patent was ever taken 
by Perkins, and all rights to such invention were abandoned 
by him. The specification is apparently in two parts, the 
first relating probably to elevating apparatus designed, as 
the specification states, for use in connection with threshing 
machines, and the second purporting to describe an appar- 
atus designed to elevate a cut crop from the ground on 
which it lies, onto a wagon or cart. It is this last apparatus 
which the defendants allege to fully embrace the Kenaga 
invention; and its description, as given in the specification, 
is as follows: 

“In order to elevate a cut crop from the ground on which 
it lies onto a wagon or cart, I employ an elevator consist- 
ing of a trough-like frame, having, as in an ordinary elevator, 
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pulleys at each end of the trough, around which endless 
chains pass. These chains carry cross-laths with teeth 
upon them, which travel along the trough. The trough is 
erected in an inclined position, and with its lower end fore- 
most it is drawn over the land. Inclined rake-teeth are 
fixed at the front end of the trough and these points rest on 
the land. The crop, as the machine meets it, rises up the 
inclined teeth, and from the top of this incline the elevat- 
ing chains take the crop and carry it to the top of the 
trough, where it is discharged and falls into the cart or 
wagon which immediately follows the apparatus. The 
lower end of the trough is supported on a castor wheel or 
wheels, but the main carrying wheels of the elevator are 
underneath the trough, and about midway of its length, or 
the castor wheels may be traveling wheels. A frame-work 
connects these wheels with the trough, and from them by a 
driving band, rope or chain, the endless elevating chains 
are driven. The apparatus may be drawn by horses, one 
on either side of the fore end of the trough; they are har- 
nessed in shafts or to poles, which are there provided; or 
it may be worked by horses harnessed quite in front of the 
machine, but so far separate from each other as to allow 
of their walking one on either side of the windrow of hay 
or corn, which lies between them, without trampling 
upon it. 

“The cart or wagon following the apparatus may be 
drawn by its own horse or horses working underneath the 
upper end of the trough immediately behind the carrying 
wheels of the elevator, and the bridles of the cart or wagon 
horses may be attached to the elevator so as to make them 
follow in their proper place; or the cart or wagon may 
itself be attached to the elevator, and be so drawn along be- 
hind it; or the elevator may be pushed before the cart. To 
help the crop up the inclined teeth until the elevating 
chains take it, 1 sometimes employ a short set of endless 
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chains, or one or more revolving barrels. These chains or 
barrels are provided with spikes or teeth, and they stand 
immediately over inclined rake-teeth so that the spikes or 
teeth draw the crop up the incline to the point where the 
elevating chains take it. Provision may be made for steer- 
ing the machine independently of the horses, by a lever or 
other steerage appliance connected with the castor wheel 
or wheels.” 

Before considering whether this description is sufficient 
to destroy the novelty of Kenaga invention, we de- 
sire to submit the following propositions of law: First, 
that a publication of this kind in order to defeat a patent 
must be in such full, clear, exact and precise terms that the 
skilled mechanic, without resort to experiment, can con- 
struct therefrom a machine which will embody the inven- 
tion of the patent in suit; second, that the specification 
must be so clear and exact that, in following it, the mechanic 
will not only be led to construct, without experiment, a 
machine embodying the invention of the patent in suit, but 
will do so inevitably and invariably—that is, he can not 
possibly construct any apparatus that will not embody such 
invention; third, that the burden of proof is upon the de- 
fendants to show beyond reasonable doubt that the pro- 
visional specification describes precisely the invention of the 
patent in suit, and that every doubt that arises in this con- 
nection must be resolved against the defendants. 

In support of these propositions we direct attention to 
a few leading cases: 

In the recent case of Eames v. Andrews, 122 U.S., p. 
40 (See p. 66), Mr. Justice Matthews, in delivering the 
opinion of the court, said: 

“ The rule governing the defenses alleging the invalidity 
of the patent by reason of prior printed publications was 
stated by Mr. Justice Clifford in Seymore v. Osborne, 11 
Wall., 516(555), in this language : “Patented inventions can 


42 


not be superseded by the mere introduction of a foreign pub- 
lication of the kind. though of prior date, unless the descrip- 
tion and drawings contain and exhibit a substantial repre- 
sentation of the patented improvement in such full, clear and 
exact terms as to enable any person skilled in the art or 
science to which it appertains to make, construct and prac- 
tice the invention to the same practical extent as they 
would be enabled to do if the information was derived from 
a prior patent. Mere vague and general representations will 
not support such a defense, as the knowledge supposed to 
be derived from the publication must be sufficient to enable 
those skilled in the art or science to understand the nature 
and operation of the invention, and to carry it into practical 
use. Whatever may be the particular circumstances under 
which the publication takes place, the account published, to 
be of any effect to support such a defense, must be an ac- 
count of a complete and operative invention, capable of be- 
ing put into practical operation.” 

In the case of Coffin v. Ogden, 18 Wall., 120, the court, 
through Mr. Justice Swayne, said : 

“The invention or discovery relied upon as a defense 
must have been complete and capable of producing the re- 
sult sought to be accomplished ; and this must be shown by 
the defendant. The burden of proof rests upon him, and 
every reasonable doubt should be resolved against him. If 
the thing were embryotic or inchoate ; if it rested in specu- 
lation or experiment; if the process pursued for its devel- 
opment had failed to reach the point of consummation, it 
cannot avail to defeat a patent founded upon a discovery or an 
invention which was completed, while in the other case 
there was only progress, however near that progress may 
have approximated to the end in view. The law requires 
not conjecture, but certainty.” 

Applying the rules as thus laid down by the authoritics, 
to the determination of the question at issue, viz., whether 
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the Perkins provisional specification fully discloses the Ken- 
aga.invention, we believe that this question must be deter- 
mined against the defendants from a bare inspection of the 
specification and from the testimony of defendants’ own ex- 
pert witness with regard thereto. 

It is obvious that the apparatus referred to in the first 
part of the provisional specification is so loosely and vaguely 
described that it would be utterly impossible for a draftsman 
to construct a machine in accordance therewith. This fact 
is admitted by Mr. Bates on his cross-examination. (Rec., 
p. 192.) It is alleged, however, that the second part of the 
specification is more clear, and Mr. Bates has produced a 
drawing marked * Defendants’ Exhibit Drawing of Perkins’ 
Patent,” which he alleges is mad- in accordance with such 
part of the specification; but, upon cross-examination, it ap- 
pears that there are errors even in this drawing. (Rec., p. 
192.) It might be admitted, for the purpose of argument, 
that the drawing is included within the vague and definite 
language of the Perkins specification, but we deny that this 
fact can in any sense establish the sufficiency of this specifi- 
cation to disclose the Kenaga invention. First, because 
there are many different constructions of hay loading appa- 
ratus of which a skilled mechanic might make drawings, 
and which would fall as fully within the language of the 
Perkins specification as does this drawing of Mr. Bates, but 
which, beyond a shadow of doubt, fail utterly to embrace 
the Kenaga invention or anything approximating thereto. 
Thus, for example, the vague and general statement that 
“the apparatus may be drawn by horses, one on either side 
of the fore end of the trough,” does not define with exact- 
ness any precise position for the horses, which obviously 
may be hitched at any point from that shown in the de- 
fendant's drawing to the front ends of the rake-teeth. So, 
also, the statement that the horses “are hitched in the shafts 
or to poles which are there provided,” is utterly inadequate 
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to define any construction, location or arrangement of shafts 
or poles to which the horses are to be hitched. Mr. Bates 
admits that the shafts “may be /aterally movable shafts” 
(Rec., 196), a construction which defendants’ witness, Mr. 
Dain, as well as all of complainant’s witnesses agree would 
be inoperative for the purposes of the Kenaga invention. 
Here, then, is one construction admittedly falling within the 
language of the Perkins specification, which clearly does not 
embody the invention of the patent in suit. Again, the state- 
ment of the Perkins specification “that the horses are har- 
nessed to poles,” is, we submit, inadequate as a description 
of poles corresponding with and performing the functions of 
the projecting poles of the Kenaga patent. The poles re- 
ferred to in the Perkins specification may and probably do 
mean /aterally projecting poles to which the horses will be 
harnessed. Such laterally projecting poles, or their equiva- 
lents, are absolutely necessary to enable the horses to draw 
the machine, whereas forwardly projecting poles are not 
necessary, since in this class of machines, as Mr. Bates admits 
(Rec., p. 197), it was common to omit any provisions for 
backing the horses. , 

So, also, the poles referred to in the Perkins specification 
may mean short poles extending forward from the ends of 
the machine and having the single-trees of the horses 
hitched thereto in a manner similar to that shown, for ex- 
ample, in the Pennock patent. And Mr. Bates admits that 
such a construction would fall within the language of the 
Perkins specification. (Rece., p. 197.) Here, again, is 
another construction admitted by the defendants’ expert to 
be entirely within the language of the Perkins specification, 
and which does not include the Kenaga invention. More- 
over, the fact that the Perkins specification fails utterly to 
indicate any specific manner of attaching the poles to which 
the horses will be hitched or any precise position for such 
poles, leaves so much in doubt that the mechanic, when at- 
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tempting to follow such specification, is utterly without 
direction that will enable him to locate or attach 
the poles in substantially the same manner as_ they 
are located and attached in the Kenaga device. 
Thus, for example, under the vague language of this speci- 
fication, the poles to which the horses are hitched might, as 
Mr. Bates admits, be laterally movable poles, another con- 
struction which would have no bearing whatever upon the 
invention defined in the Kenaga patent. The statement at 
the end of the Perkins specification, to the effect that “pro- 
visions may be made for steering the machine independently 
of the horses, by a lever or other steerage appliances con- 
nected with the castor wheel or wheels,” would seem to 
imply that in the absence of such steering mechanism the 
machine would be steered by the horses, and if this were 
the case, the poles projecting from the end of the machine 
would probably be attached in some way so that they would 
be laterally movable for the purpose of steering the castor 
wheel. With the possibility, therefore, that the skilled me- 
chanic, when attempting to follow the Perkins specification, 
may make a number of machines which obviously and ad- 
mittedly have no bearing whatever upon the Kenaga inven- 
tion, it can hardly be contended that defendants have com- 
plied with that rule of law which requires them to prove 
beyond reasonable doubt that the Kenaga invention, and it 
alone, is to be constructed from the Perkins specifications. 
The defendants’ exhibit drawing of the Perkins patent 
does not, we submit, illustrate the invention set forth in the 
Kenaga patent, for the following reasons: First, this draw- 
ing does not illustrate a hay rake, but a hay loader, the 
teeth of which serve merely to deliver the hay to a carrier- 
belt as fast as it is received thereon, and which would be 
utterly impracticable for use as a hay rake. Second, with a 
machine constructed like the Perkins drawing, it would be 
necessary to employ separate riders for the horses, as it is 
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not apparent how, in such a machine, the two horses could 
be managed by a single driver, or where the driver could 
be located. Third, for reasons already given, when consid- 
ering the use of thills alone in connection with a sweep rake, 
the thills shown in the Perkins drawing can not perform the 
function of the poles described and claimed in the Kenaga 
patent. Fifth, the position of the thills in the Perkins draw- 
ing does not correspond with the position of the poles in 
the Kenaga rake, nor would they serve to perform the func- 
tion of such poles. 

The fact that the public continued in ignorance of the 
Kenaga invention for fourteen years after the Perkins pro- 
visional patent was granted should be conclusive evidence 
that it is not to this provisional patent that is due the ad- 
mitted fact that the old sweep rake has been superseded in 
the market by the Kenaga invention. 


CORN AND COTTON HARVESTERS. 


Under this class of machine fall the patents of Patton, 
Carrothers, Whitney and Currier. 

THE Patron Patrent.— This patent illustrates a corn har- 
vesting and husking machine, adapted to be drawn by 
horses traveling entirely in front of the machine and sepa- 
rated from each other the distance Letween the rows of 
The thills wherein 
the horses are to be harnessed are attached to the machine 


stalks, or about three and one-half feet. 


by bars arranged in a horizontal plane, and adapted to vi- 
brate sidewise to allow the necessary freedom of movement 
Behind 
the horses and in front of the driver's seat is sustained the 
This machine fails to 


to the horses and prevent their breaking the thills. 


mechanism for husking the corn. 


show any of the elements defined in the claim of the Ken- 


aga patent, nor could it by any possibility be made to per- 


form the functions of the Kenaga rake. Moreover, even if 
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the Patton machine were dismembered and rake-teeth sub- 
stituted for the harvesting and husking mechanism, such 
machine would still have absolutely nothing in common 
with the Kenaga invention, because the horses would be 
entirely in front of the rake-tecth, thus rendering it impos- 
sible that such reconstructed machine should perform the 
functions of the Kenaga rake, because the horses could not 
be driven upon the stacker-platform, nor could they be 
backed over the load when it was necessary to free the 
rake-teeth therefrom. This patent, showing as it does that 
it had been proposed to drive horses harnessed in separate 
thills at a sufficient distance to permit them to straddle a 
row of stalks, Which distance is about the same as horses 
are ordinarily driven in double teams, is as utterly without 
bearing upon the question of the novelty of the Kenaga in- 
vention as is the Mason patent, which shows the use of 
separate thills in connection with ordinary vehicles. 


THe CARROTHERS PATENT.—In this patent is shown 
another corn harvesting machine, in which the horses are 
harnessed in separate thills in front of the machine. The 
drawing accompanying the patent is out of all proportion, 
as it would plainly be impracticable to so arrange the shafts 
that the horses should be separated a distance greater than 
the distance between the rows of stalks. In this machine 
the shafts are attached to draft-bars connected to the axle 
of the front set of wheels, so that a lateral movement is 
probably allowed to the shafts to prevent their being broken 
by the irregular movements of the horses, and to permit the 
machine to be steered. This machine plainly could by no 
possibility be used to perform the functions of the Kenaga 
rake, and this would still remain the fact even if rake-teeth 
were substituted for the harvesting mechanism shown in the 
patent. In short, this Carrothers patent is as destitute of 
bearing upon the novelty of the Kenaga invention as is that 
defined in the patent of Patton last considered. 
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Tue Currier Patent.-—This patent, the drawing of 
which, through an error of the Patent Office, is marked a 
“Corn Harvester,” describes a machine for cutting up and 
rooting out the stubble of cotton plants. From the front 
of the machine extend ¢xwardly bent duplex poles (or 
“shafts,” as the specification terms them) which serve to 
separate the horses the distance of a few feet, so that they 
may straddle the row of plants to be uprooted. This ma- 
chine is incapable of performing the function of the Kenaga 
rake, and even if rake-tecth were substituted for the com- 
plicated mechanism shown in the patent, such teeth would 
still be entirely behind the horses, and it would be utterly 
impracticable to back the horses away from the load of hay, 
: or in short to use the machine in any wise after the manner 
e of the Kenaga device. 


THe Wuitney Parent.—This patent shows a corn har- 


the machine and are separated by inwardly bent duplex 
poles having only space enough between them to allow the 
row of stalks to pass back to the cutting mechanism. The 
substitution of rake-teeth in place of the harvesting mechan- 
ism of this Whitney patent would bring the teeth directly 
behind the horses, so that the machines thus constructed 
would be incapable of operation after the manner of the 
Kenaga rake. 


INVENTION REQUIRED TO PRODUCE THE KENAGA 
RAKE. 


It is contended, however, on behalf of the defendants, that 
in view of the state of the art, as illustrated by the fore- 
going exhibit patents, no invention was required to produce 
the improvement defined in the claim of the Kenaga patent. 
In support of this position it is urged that in order to pro- 
duce the Kenaga improvement it was only necessary to 
take the poles from an ordinary wagon or the poles from 


vester in which the horses are hitched wholly in front of 


2. 


2, 
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the Currier or Whitney patents and apply the same to 
the form of sweep rake admitted by Kenaga to be old in 
the art. 

Complainants’ patent is prima facie evidence that inven- 
tion was required to produce the construction set forth 
therein, and we submit that under all the authorities the 
burden of proof is upon the defendants to establish beyond 
reasonable doubt that such construction, with all its advan- 
tages, could have be:n practiced by any person without the 
exercise of any invention whatever, and merely by reason 
of his knowledge of such prior art. And to sustain this 
position, it was necessary for the defendants to show, first, 
that the several elements defined in the claim ofthe Kenaga 
patent were old in the art prior to the date of such patent, 
and secondly, to show that no invention whatever was re- 
quired, in view of such prior art, in bringing these elements 
together into the new relations which they occupy in the 
Kenaga construction. We will not stop to argue the ques- 
tion whether the defendants have proved that the several 
elements of the Kenaga construction, when separately con- 
sidered, are old in the art, further than to direct attention 
to the fact that in the Currier and Whitney patents no pro- 
vision whatever is shown or described for attaching the 
horses to the poles, or for managing both horses by a 
single driver. On the contrary, the arrangement ofthe cut- 
ting and harvesting mechanis.n in these patents is such that 
it is not apparent where a driver could sit upon either ma- 
chine, and the reasonable presumption would seem to be 
that the horses were to be managed by separate riders and 
that the poles were to serve simply the functions defined 
for them in the patents, viz., to prevent the horses from 
trampling upon the row of stalks to be cut. 

We submit, however, that even admitting the elements 
defined in the claim of the Kenaga patent to be separately 
old in other machines, the defendants have failed utterly to 
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establish the fact that the Kenaga invention could, at the 
date of his patent, have been practiced by any one familiar 
with the art by the mere exercise of mechanical skill. We 
maintain that the converse of this proposition is made ap- 
parent, first, from a consideration of the constructions, func- 
tions and modes of operations of the various prior struc- 
tures; second, by the testimony of witnesses, showing that 
it was not within the knowledge of the skilled mechanic; 
third, by the fact that although the defects in the old sweep 
rake had long been recognized and various attempts had 
been made to remedy them, the Kenaga construction was 
not produced ; fourth, by the fact that as soon as the Ken- 
aga improvement was disclosed to the public it was gener- 
ally adopted, and has almost entirely superseded all prior 
structures of sweep rakes. 

In the Currier and Whitney machines, as has _ been 
already stated, the horses are separated so that they travel 
no farther apart than do the horses in an ordinary omnibus 
or wagon. Such being the case, it is plain that although in 
these machines duplex poles are used to prevent the horses 
coming together, the method of management of such horses 
is precisely the same as in all prior structures in which a 
single pole is placed between the horses. If the horses are 
managed by a single driver, they are so near together that 
they can readily be connected by cross check lines, and 
driven in the usual way, or if separate riders be employed, 
no difference in the mode of management is necessary. We 
submit, therefore, that the mere fact that separate poles are 
employed to keep the horses about the same distance from 
each other as they ordinarily travel in double wagons, is 
utterly barren of any suggestion which would lead one 
skilled in the art to the knowledge of the fact that a team 
of horses could be driven by a single driver when separated 
a distance so great as that between the ends of a sweep 
rake. 
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Moreover, in the practice of the Currier and Whitney in- 
ventions, care must be taken not only to prevent the horses 
coming together, but it is equally necessary that they shall 
be prevented from traveling a greater distance apart than 
three or four feet, since, were they to do so, they would 
trample upon the rows of stalks. Plainly, therefore, these 
corn harvesting machines, to the operation of which it is 
necessary that the horses should not be allowed to travel 
more than three or four feet apart, must fail to suggest the 
possibility of a single driver separately managing a team of 
horses fifteen or more feet apart and at the ends of a sweep 
rake. Again, the functions which the poles perform in the 
Currier and Whitney machines, even admitting that they 
are designed as backing devices, are so totally unlike the 
functions of the poles in the Kenaga rake, that they would 
here also fail to suggest the use of poles for the purposes of 
the Kenaga construction. In these old machines the poles 
are in front of the harvesting mechanism and not at the 
ends or sides, as in the Kenaga rake, and the tact that they 
serve to separate the horses would certainly offer no sug- 
gestion as to the location of poles at the ends of a sweep 
rake, and along side of the. rake-teeth in such position that 
they will perform the entirely new function of preventing 
the long rake-teeth in their irregular movements from strik- 
ing and injuring the horses. On the contrary, it is obvious 
that if the straight or inwardly curved poles of the Currier 
or Whitney machines were placed at the ends of the old 
sweep rake, it would be necessary, in order that these poles 
should perform the office of the poles of the Kenaga rake, 
that in some way the ends of the poles should be brought 
so far outwardly from the rake-teeth as to guard the horses 
against danger of being struck thereby. Of this new ar- 
rangement and new function for the poles, the Currier and 
Whitney patents plainly offer no suggestion to the person 
familiar therewith. So, also, in order that the Kenaga in- 
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vention shall be practiced to its full advantage, the old mode 
of managing the horses by cross check lines or by separate 
riders is to be dispensed with and an entirely different mode 
adopted ; and here again the Currier and Whitney machines 
fail of suggestion, We submit, therefore, that it is apparent 
from a consideration of these prior patents that there is 
nothing set forth therein which would disclose the possibil- 
ity of arranging poles at the ends of a broad sweep rake, so | 
that a pair of horses separated a distance of fifteen or more 
feet could be managed by a single driver, much less do 
these patents offer any suggestion which would enable the 
mechanic, without the exercise of invention, to arrange 
poles at the ends of a sweep rake in such manner that they 
will serve not merely as backing poles, but as well also to 
perform the further new functions of guiding and guarding 
the horses as in the Kenaga device. 

In support of the position that the Kenaga improvement 
can be produced from the prior patents without the exercise 
of invention, the defendants have examined but two wit- 
nesses, Mr. Bates, who adinittedly has had no practical ex- 
perience whatever in this class of machines, and Mr. Dain, 
who is the patentee of the infringing machine, a traveling 
salesman for the real defendants in this suit. In view of 
Mr. Bates’ ignorance of this art, we do not deem it neces- 
sary to refer to his testimony on this point. While Mr. 
Dain, in his direct examination, states that it would not re- 
quire the exercise of invention to apply the poles of the 
Currier machine to the old sweep rake, he apparently ig- 
nores the fact that prior to the Kenaga improvement the 
supposed impossibility of a single driver managing horses 
attached to the ends of a sweep rake was an existing obsta- 
cle which it was necessary for the invention of Kenaga to 
remove before it became a question as to how the skilled 
mechanic could avail himself of such invention. Upon his 
cross-examination, this witness was asked the following 


question (Rec., p. 214): “Do you not have constant diffi- 
culty, when selling rakes to the trade, or to farmers who 
have had no experience with drag rakes having projecting 
poles at their ends, in convincing them that it is practicable 
to hitch two horses at the ends of the rake and successfully 
control them by a single driver ? 

“Ans. At first mentioning it, they doubt that it could be 
done, but after explaining it to them, and knowing that the 
common drag rakes were guided by one horse moving faster 
than the other, then they understand how it could operate.” 

Here, then, is this statement of defendants’ own witness, 
that the persons who, of all others, are practically familiar 
with this art, did not believe, until it was demonstrated, that 
horses could be managed by a single driver, after the man- 
ner of the Kenaga invention. Mr. Kirk, who is shown by 
the testimony to have been familiar from boyhood with the 
management of horses and the operation of rakes, and who, 
prior to the Kenaga invention, had spent a number of years 
in the manufacture of sweep rakes, and had made attempts 
to remedy their defects, when asked whether there would 
be reason for doubting the fact that the horses could be 
connected to the poles at the ends of the sweep rake, so as 
to be managed by a single driver, answered (Rec., p. 55): 
“There would be reason to doubt that horses so hitched to 
a rake could be practically driven and operated, so attached 
and so far apart. With all the experience which I have had 
with rakes of this kind, and as described in Kenaga’s patent, 
I did not think it was possible to so operate a rake until af- 
ter I had scen the same fully demonstrated; and, in my ex- 
perience in selling and introducing the Kenaga rake I have 
found that far.ners and dealers alike would doubt that the 


rake could be operated by one driver driving and managing — 


the two horses in this way, and this they would doubt after 
seeing our lithographs and circulars containing the testi- 
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monials of farmers and dealers in implements, that the rake 
was so easily thus managed.” 

So, also, Mr. Jesse Hudson, the inventor, who sought to 
overcome some of the difficulties incident to the operation 
of the old sweep rake, admits that he never thought of 
such a thing as hitching horses to the poles of his sake. 
(Rec., p. 38.) In this connection also the testimony of the 
witness, Charles H. Crone, is instructive, as’ he gives nu- 
merous instances within his own knowledge showing not 
only that farmers familiar with the operation of hay rakes 
doubted the possibility of managing the horses by a single 
driver after secing the rakes, but also, in some instances, 
they actually employed separate riders for the horses after 
they were hitched alongside the poles of the rake. (Rec., 
pp. 80 and 81.) From the record, it appears also that it was 
commonly believed by purchasers of the pole rakes that 
cross check lines were necessary in order to enable a single 
driver to control the horses, an arrangement which the tes- 
timony also shows would defeat the perfectly successful op- 
eration of the Kenaga rake (Rec., pp. 87, 95, 98); and N.S. 
Johnson, a farmer and former implement dealer, testifies as 
the result of his experience in selling the Kenaga_ rakes, 
that buyers of the rakes not only believed cross check lines 
to be necessary for the management of horses, but that even 
then, and with the rakes before them, they did not know 
that the horses could be handled so great a distance apart 
until after a trial. (Rec., p. go.) 

Richard Nott, who has been a farmer all his life, in this 
connection testifies (Rec., p. 105): 

“Int. 10. State what, if any, difficulty occurred to you as 
to the possibility of hitching the horses so far apart, to the 
poles of that pole rake you first bought, and yet being able 
to manage the team with a single driver. 

“Ans. Well, we thought no one man ever could drive 
them. 
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“Int, 11. Why did you think so? 

“Ans. Well, we thought the horses were so far apart 
that no one man could guide them. They would run away, 
or something or other.” 

George Pfeiffer, Jr.,a carriage and wagon builder, and a 
man who had had considerable farm experience and had 
for several years kept a livery stable, and who had manu- 
factured several hundred sweep rakes, was asked with re- 
gard to the first Kenaga rake he ever saw, the following 
question (Rec., p. 107): 

“Int. 17. After that rake had been made with the poles 
thereon and sct up in condition for use, state what, if any, 
opinion you then, had or expressed as to the feasibility of 
using such poles, and yet managing the team by a single 
driver. 

“Ans. I told him (Mr. Kirk) I did not think it would 
work; did not think a man could handle them. It does 
not look reasonable even now that a man can handle 
them.” 

Here, then, is the admission of defendants’ witness, Mr. 
Dain, that buyers of sweep rakes usually doubt the possi- 
bility of a single driver managing horses attached to the 
ends of the rake, and coupled with it, the testimony of Mr. 
Kirk, who, although he had been for years familiar with the 
manufacture and operation of various kinds of rakes and 
had sought particularly to overcome the objections to the 
old sweep rake, states not only that he did not believe that 
it was possible to manage horses at the ends of a sweep 
rake until he had himself practically tested the Kenega 
rake, but also gives it as his experience that farmers gener- 
ally doubt the possibility of operating a sweep rake in such 
manner, even after seeing the illustration of such rakes and 
reading the testimonials of those who had used them. And 
added to this is the testimony of the various witnesses, not 
as to what they thought in regard to the radical change 
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proposed by Kenaga in the management of the horses of a 
sweep rake, but as to what their actual experience had been 
with such rakes. Nor is it of any importance that these 
witnesses may not have been familiar with the corn harvest- 
ing devices of Currier and Whitney (a fact, however, which 
the defendants failed to prove), as their doubts existed with 
the pole rakes of Kenaga actually before them; and cer- 
tainly these doubts would not have been lessened by any 
inspection of the drawings of machines (belonging to a no- 
toriously inoperative class of devices) in which the horses 
were managed in the usual way and at a distance apart no 
greater than that at which horses are commonly driven in 
double wagons. 

The court will observe that this patent of Currier was 
granted and published to the world March 6, 1860, more 
than twenty-two years before the patent of Kenaga, and 
during all this time, as the record shows, inventors were 
striving to overcome the disadvantages of the old sweep 
rake, but with so little success that the sweep rake in its 
primitive form continued to be commonly used. We sub- 
mit that this fact alone should conclusively refute the asser- 
tion that the germ of the Kenaga invention was within such 
old service or should prove at least that, if there, it required 
the genius of the inventor to save it from the dry-rot of twenty- 
two years. It is against reason, against common sense, to 
suppose that manufacturers would have continued to build 
the primitive sweep rakes or that farmers would have for 
years continued to use them, if, as defendants allege, there 
was during all this time, within their knowledge and: 
easy reach, a structure which could be operated at one- 
half the cost and which would accomplish from one-third 
to one-half more work. Couple with this fact the further fact 
that upon its introduction the Kenaga improvement was 
immediately recognized as of a great value, recall for a mo- 
ment the vast saving which it effects for the farmer and the 
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circumstances that it has practically superseded all other 
types of sweep rakes, and the absurdity of defendants’ asser- 
tion that for twenty-two years this improvement was within 
the reach of ordinary skill, becomes at once apparent. And 
in the face of all this the defendants offer only the theories 
after the fact of two witnesses, one testifying in admitted ig- 
norance of any knowledge as to the practical working of 
this class of inventions, and the other admittedly against the 
results of his own experience. (Rec., p. 214.) Inthe light 
of the accomplished invention, and after Kenaga has dem- 
onstrated the possibility of a single driver managing a pair 
of horses separately attached to poles at the ends of a 
broad sweep rake, in a manner before deemed impossible, the 
simplicity with which old machines can be reconstructed so 
as to accomplish the immense advantages of the in- 
vention, must stand as an argu nent in its favor, and not 
against it. The policy of our patent system is to reward 
the person from whom the public derives the knowledge of 
the improvement, and we submit that the whole history of 
this class of inventions points unerringly to the fact that to 
the invention of Kenaga, and not to these old corn harvest- 
ing patents, is due the benefit which the public has derived 
from the introduction of the poie rakes. 

As illustrating the manner in which the courts cOndemn 
attempts such as have been made by these defendants, to 
defeat a meritorious patent by the resurrection of prior de- 
vices alleged to embody the invention, but which have never 
proved of value in practice, we beg to direct attention to a 
few leading cases, where precisely the questions here in- 
volved were at issue. 

In the case of Webster Loom Co. v. Higgins, 105 U.S., p. 
580, the patent in suit was for an improvement in looms, 
and the invention consisted in a combination of elements, 
all of which were old in looms. There was no change 
whatever in these elements except in the matter of their 
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location, but this change, apparently slight as it appeared, 
enabled the patentee to produce on each loom ten more 
yards of carpet a day than it was possible to produce in the 
old looms. Mr. Justice Bradley, in delivering the opinion 
of the court, made use of the following pertinent language: 

“ But it is plain from the evidence, and from the very fact 
that it was not sooner adopted and used, that it did not for 
years occur in this light to the most skillful persons. — It 
may have been under their very eyes, they may almost be 
said to have stumbled over it, but they certainly failed to 
see it, to estimate its value and to bring it into notice. Who 
was the first to see it, to understand its value, to give it 
shape and form, to bring it into notice and urge its adop- 
tion, is a question to which we shall shortly give our at- 
tention. At this point we are constrained to say that we 
can not yield our assent to the argument that the combi- 
nation of the different parts or elements for obtaining the 
object in view was so obvious as to merit no title to inven- 
tion. Now that it has succeeded, it may seem plain to any 
one that he could have done it as well. This is often the 
case with inventions of the greatest merits. It may be laid 
down as a general rule, though perhaps not an invariable 
one, that if a new combination and arrangement of old ele- 
ments produce a new and beneficial result never attained 
before, zt 7s evidence of invention. It was certainly a new 
and useful result to make a loom produce fifty yards a day 
when it never before produced more than forty yards, and 
we think that the combination of elements by which this 
was effected, even if these elements were separately known 
before, was invention sufficient to form the basis of a 
patent.” 

So also in the case of Consolidated Valve Co. v. Crosby 
Valve Co., 113 U.S., p. 157, Judge Blatchford, in delivering 
the opinion of the court, said: 

“In regard to all the above patents adduced against 


59 


Richardson's patent of 1866, it may be generally said, that 
they never were, in their day, and before the date of that 
patent, or of Richardson’s invention, known or recognized 
as producing any such result as his apparatus or that patent 
produces, as above defined. _Likenesses in them, in physical 
structure to the apparatus of Richardson, in important par- 
ticulars may be pointed out, but it is only as the anatomy 
of a corpse resembles the living being, The prior struct- 
ures never effected the kind of result attained by Richard- 
son's apparatus, because they lacked the thing which gave 
success. They did not have the retarding stricture which 
gave the lifting opportunity to the huddled steam, combined 
with the quick falfing of the valve after relief had come, 
Taught by Richardson and by the use of this apparatus, it 
is not difficult for skilled mechanics to take the prior struct- 
ures and so arrange and use them as to produce more or 
less of the beneficial results first made known by Mr. Rich- 
ardson. But, prior to 1866, though these old patents and 
their description were accessible, no valve was made pro- 
ducing any such results. Richardson's invention brought 
to success what prior inventors essayed and partly accom- 
plished. He used some things which had been used before, 
but he added just that which was necessary to make the 
whole a practically valuable and economical apparatus. 
The fact that the known valves were not used, and the 
speedy and extensive adoption of Richardson’s valve, are 
facts in harmony with the evidence that his valve contains 
just what the prior valves lack, go to support the conclu- 
sion at which we have arrived on the question of novelty. 
When the ideas necessary to success are made known, and 
a structure embodying those ideas is given to the world, it 
is easy for the skillful mechanic to vary the form by mech- 
anism which is equivalent, and is therefore, in a case of this 
kind, an infringement.” 


We submit, therefore, that, tried by every test known to 
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ant’s patent, it is found, as stated by defendants’ expert, Mr. 
Dain (Rec., p. 198), that “the bodies of the rakes are con- 
structed substantially the same, also the devices to which 
the horses are hitched by the singletrees.” The rake illus- 
trated in each case belongs to that well-known type of broad 
horse hay rakes or sweeps of the class employed in connec- 
tion with stackers, which, prior to the Kenaga invention, 
required for its management separate riders for the horses 
attached to the ends of the rake. The defendants’ rake, 
however, like that of the patent, possesses a mode of oper- 
ation radically different from that of the old form of broad 
sweep rake, inasmuch as it is capable of being forced from 
beneath its load by the backing of the horses located at the 
ends of the rake, or of being advanced and turned under the 
management of a single driver. Every disadvantage in- 
cident to the old form of sweep rake has been overcome 
alike in defendants’ rake, as in the rake of the Kenaga pat- 
ent, and, as admitted by defendants’ witness, Mr. Dain (Rec., 
p. 211), every advantage incident to the novel features of 
construction introduced by Kenaga are accomplished as 
well also in the defendants’ rake. We believe that it must 
be apparent upon the barest inspection of the two 
machines, that the new and distinctive operation in each 
is due solely and entirely to the features which they possess 
in common. In each there are poles at the ends of the 
rake-head, which project forward, upward and outward 
therefrom, so that their free ends are in position to allow 
the horses to be hitched thereto by their breast-straps ; in 
each these projecting poles are of such stiff material and so 
held against movement in lateral direction that they may 
withstand the strain in the backing operation ; and in each 
the front ends of the poles project at such distance from the 
rake-teeth that when the horses are hitched thereto the 
poles will serve not only as a means for backing the rake 
from beneath its load, but as well also will perform duting 
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the operation of the rake the further function of guarding 
and guiding the horses, so that a single man or boy is en- 
abled to manage both horses. Every word in the descrip- 
tion of the Kenaga patent is applicable as a description, so 
far as it goes, to the defendants’ rake, and every function 
performed by the rake of the patent is in like manner per- 
formed by that of the defendants. It is true that the inner 
ends of the projecting poles in the defendants’ rake are 
attached at some distance from the ends of the rake-head, 
and brace-bars are employed to give increased strength to 
these poles, but it is obvious, as admitted by defendants’ 
expert (Rec., p. 169), that this slight change in the location 
of the inner ends of the projecting poles and the additional 
brace-bars is an immaterial difference. 

A single other difference is found to exist between the 
defendants’ rake and that of the Kenaga patent, this being 
that in defendants’ rake the projecting poles are attached 
to the rake-head by a hinged connection, which allows to 
them a limited vertical movement, whereas, in the Kenaga 
rake, the inner ends of the poles are shown as rigidly 
attached to the rake-head ; and it is contended, on behalf of 
defendants, that this difference is such as to relieve them 
from the charge of infringement. It is also urged that cer- 
tain advantages are duc to the employment of a hinged 
connection between the projecting poles and the rake-head, 
inasmuch as the free vertical movement thus allowed to the 
projecting poles will prevent their outer ends from striking 
the horses’ necks under some conditions, and will, when the 
rake is empty, allow the teeth to be raised from off the 
ground. It will be observed, however, that notwithstand- 
ing this hinged connection, the poles in the defendants’ ma- 
chine have /aterally the same rigidity as the Kenaga poles, 
and that for backing purposes and for the guidance of the 
horses and for guarding them with respect to the rake-teeth, 
the poles of defendants’ machine operate precisely in the 
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same way as do those of the patent. The defendants’ poles 
are no less stiff poles because hinged, since, as we have 
already shown, the term “stiff,” as used in the Kenaga patent, 
has no reference whatever to the connection between these 
poles and the rake-head and even this term is omitted from 
the claim and cannot be read into it. Admitting for the 
purpose of argument, that the hinged connection employed 
in defendants’ rake gives to it all the advantages contended 
for, we submit that this fact can in no wise serve to avoid 
the charge of infringement. In the first place, we believe 
that it must be apparent from the common knowledge of 
the well-known alternative modes of attaching the inner 
ends of tongues or poles to vehicles either rigidly or by 
hinged joints that the construction of the defendants’ rake 
is the merest mechanical equivalent for that of the patent, 
but whether this be so or not, we submit that there is no 
better established principle of patent law than that a defend- 
ant who has appropriated, without right, the invention of a 
patent, shall not be allowed to escape the charge of infringe- 
ment by alleging that his machines embody improvements 
over the patent in suit or by claiming immunity under sub- 
ordinate patents that may have been granted for such 
improvements. 

In this connection we call attention to a few cases where 
precisely the question here involved was presented for 
decision. 


In the case of Blake v. Robertson, 94 U.S., p. 728, the 


patent in suit was for the well-known “Blake ‘crusher.” 


The defendants, omitting the iron rods and levers shown in 


the patent, used a confined column of water and a safety 


valve, which was alleged to possess certain advantages. 


The court, through Justice Swayne, found infringement and 
said with respect to the alleged good effect incident to the 
use of the valve: “But, if this were so, the valve would be 
only an addition and an improvement ofthe machine. The 


bh 
valve, therefore, is, in any view, quite immaterial to the in- 
quiry we are pursuing. Where an original machine and 
an improvement upon it are both patented, neither patentee 
can use what does not belong to him, without the requisite 
authority from the owner. The appellants have embodied 
all the ideas of Blake’s invention in their machine; the valve 
which supplemented it, whether good or bad, is outside of 
the case, and cannot affect the result.” 

In the case of Clough v. Barker, 106 U. S., p. 166, the 
court, by Justice Blatchford, after recognizing the various 
differences in structure between the defendant's gas-burner 
and that set forth in the Clough patent, announced its con- 
clusion as follows: “The defendant's valve arrangement 
must be held to have been an equivalent for that of Clough 
to the full extent to which that of Clough goes, involving 
perhaps patentable improvements, but still tributary or sub- 
ject to the patent of Clough. 

“Recent decisions of the Supreme Court to like effect 
will also be found in the following cases, among others: 
Lake Shore R. R. Co. v. Car Brake Shoe Co., 110 U. S., 229. 
Imhauser v. Buerk, 101 U. S., 674; Yale Lock Co. v. Sargent, 
117 U. S., 540; Consolidated Valve Co. v. Crosby Valve Co., 
113 U.S., 157; Morey v. Lockwood, 8 Wall., 230; Mason v. 
Graham, 23 Wall., 275; /ves v. Hamilton, 92 U. S., 431; 
Loom Co. v. Higgins, 105 U.S., 591; Sharp v. Stamping Co., 
103 U.S., 250; Parks v. Booth, 102 U.S., 96; Bates v. Coe, 
98 U, S., 31; Cawood Patent, 94 U. S., 695; Blake v. Robert- 
son, 94 U.S., 728.” 

GEORGE HARDING, 

JAMES H. PEIRCE, 

GEORGE P. FISHER, Jr. 
Of Counsel for Appellant. 
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Several subdivisions are mentioned. Subdivision (a) 
refers simply to the fact that the court found that poles 
or tongues had been applied to all sorts of vehicles for 
backing purposes for time out of mind. This is certainly 
correct. 

(6) That the invention set forth tn the Kenaga 
patent does not consist merely in attaching to each end 
of a rake head a pole or tongue, but in a certaian peculiar 
way—" that is to say, with their ends projecting owt- 
wardly, as well as forwardly and upwardly.” 

The Currier patent, p. 228, is sufficient answer to this 
contention. Fig. 1 shows that the front end of each one 
of the half poles projects outwardly; Fig. 2 that they pro- 
ject upwardly; and both figures that they project for- 
wardly; and, as quoted hereinafter, Kirk agrees that 
these Currier half-poles could be used in place of Kenaga’s 
without change, so that the court, in this respect, did 
not misapprehend the Kenaga patent. 

(c) The claim of the Kenaga patent defines as an ele- 
ment of the combination, the projecting poles C C. 
These poles are the Currier poles, and were not mis- 
apprehended by the court. 

Second—That the court erred in finding the subject 
macter set forthin the Kenaga patent was devoid of patent- 
able novelty in view of the prior common use of poles and 
thills in vehicles. This assignment is also a little vague. 
The court found the use of poles and tongues, includ- 
ing the old form of half poles, selected by Kenaga, 
was not only old as applied to vehicles, but also to various 
agricultural implements, and single poles to horse rakes. 

(a2) It is insisted that Kenaga developed a new func- 
tion in guarding the horses against contact with the rake 


teeth. There can be no question but that Hudson and 


Rumrill had this guard. Assuming it to be a new func- 
tion, necessarily also assumes that a horse has not sufficient 
intelligence to keep off from the rake teeth without some- 
thing to knock him off. 

(6) That invention was required to reduce expense 
in operation, and in the production of a greater amount of 
work. This begs the question, as it is admitted that 
Kirk’s old push rake and Swinnerton’s old pivoted tongue 
rake were both run by a single driver without the ex- 
pense of the extra boy, and the assertion that one-third 
more work can be done is not sustained by the proofs, for 
while several witnesses assert this, no one of them is able 
to explain how, with the same team and a tongueless 
sweep rake of the same width, it can be done; while Mr. 
Dain explains, p. 199, A. 10, how more work can be 
accomplished with a tongueless rake, because with that the 
horses can be trotted back into the field, while the horses 
cannot be trotted with pole rakes like the Kenaga. 

A point is also attempted to be made for the patent 
by dispensing with the use of two boys by the employment 
of one driver. The witnesses all agree that the boys were 
only paid half price, so that the one driver who took the 
place ot the two boys cost just as much as the boys did. 
Besides this, this saving is attributed by the patent and by 
the witnesses to a new arrangement of the lines, which new 
arrangement is not patented and is not any part of the 
claim. 

An attempt is made all the way through to confuse the 
lines with the backing poles and to make a different inven- 
tion from that stated in the claim. The claim is utterly 
without reference to hitching or to boys, and the witness 
Crone, page 81, A. 27, says that the Kenaga rake is some- 


times used with two boys riding it. The statement of the 
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claim is, ‘ for hitching the horses forward, whereby they 
may back the rake from beneath its load.” Mounting 
boys on the horses does not detract from this operation. 

Third—TVhe court erred in the finding that in view of 
the Hudson patent there was no invention required to pro- 
duce the Kenaga device. The language of the court, p. 
15, in respect to the Hudson patent, is very clear and 
speaks for itself. The court simply found that asa matter 
of fact the Hudson poles would so far guide the horses as to 
keep them off from the rake. This is certainly proved, 
and the attempt to foreshorten the Hudson poles so that 
they would strike the boys’ legs, contrary to the showing 
of the drawings, will hardly be accepted. There is much 
said in appellant’s brief about the Hudson patent; an old 
rake made by Hudson, and a reconstructed rake, mounted 
on fourteen-inch wheels, by Kirk. It is perhaps sufficient 
to say that appellees did not set up knowledge in Hudson, 
or introduce any old rake made by him. They relied 
solely on the patent, as they hada right to do under the 
statute. In making his machine, Hudson did not follow 
his patent, and Kirk did not follow the patent in his recon- 
structed machine, so that all that testimony may be laid 
aside as outside of the case and utterly worthless. 

The contention of appellees was, and is, that it did 
not require invention to place the hooks ¢ of the Kenaga 
poles, shown in the patent, on the end of the Hnadson 
poles, which hooks would bring the Hudson poles around 
in front of the horse collars for breast-strap attachment; 
or that following the rake shown in the Acme lithograph, 
in which these hooks are not used, it did not require in- 
vention to attach the rings there shown to the Hudson 
poles. In coming to this conclusion the court was clearly 


right. 
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The front ends of the Hudson poles are adjustable as 
to height so that they can be brought to any desired posi- 
tion, and there is no statement given in his patent by 
Hudson as to the height of his rake-head or frame at the 
rearend. He simply says that it is there to prevent the 
hay from going over beyond the rake-teeth. Kenaga has 
arake-head for the same purpose, and it may be just as 
high as Hudson’s, or Hudson’s may be just as low as 
Kenaga’s. They are both there for the same purpose, 
both have stiff poles attached to them, and either may be 
made high or low, especially if the front ends of the poles 
are adjustable as to height. 

On page 9, of appellant's brief occurs this statement: 
“And yet the defendants, in their efferts to belittle the 
“ Kenaga invention, strenuously urge, in the face of the 
“ plain meaning of this specification, that the only purpose 
‘of such invention was to provide some means of back- 
‘ing the rake.” 

This court in &. R.°Ce. v. Mellon, 104 U.S. 112, 
118, held that patent suits were to be tried upon the 
claims and not upon the specification, and that language 
found in the specification could not be used to enlarge the 
scope of the clam as finally allowed by the Patent Office. 

What appellees are strenuously trying to do is to hold 
appellant to its claim. The claim states the combination 
to be for the purpose of backing the rake, and we only 
insist that appellant itself shall comply with the law and 
confine itself to its own claim, and not be permitted to 
import the specification into the claim so as to change its 
character or scope 

On page 13, appellant asserts “ That thills without 
“the use of guide poles cannot be practically substituted 


“for the poles of the patent, we submit would outweigh 
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“the statement of the specification as to such equiva- 
“lency.” Appellant is here attempting to dispute its 
own patent. 

A whole chapter is devoted to the subject of thills, 
and to the attempt to get rid ‘of the specification itself. 
The destruction of this part of the specification is essential 
to appellant’s new theory that the patent is not for any 
kind of backing poles located at the ends of any kind of a 
sweep-rake, but is for special poles projecting forward, 
upward and outward; the “ outward” being the supposed 
distinguishing feature; and as thills cannot be projected 
outward, the destruction of the equivalency of thills 
becomes essential to appellant’s case, but facts are not thus 
easily set aside to accommodate a pet theory. 

This theory is developed more at length on page 15 
of appellant’s brief, where it is insisted that the claim is 
for the special poles which are old in the art, to a special 
sweep-rake, which is also old in the art. It is respectfully 
submitted that monopolies cannot be carved out in this 
way, for if they could, a great variety of patents could be 
obtained for applying these same poles or other poles to 
other forms of rakes, which the law does not tolerate. 

On page 60 of appellant's brief, the case is summed 
up in six points. 

The first relates to driving the team, which is entirely 
outside of the claim. 

The second relates to the outward projection of the 
poles, which we have seen was old in the Currier half 
poles, and which cannot be true in relation to thills which 
are stated in the patent to be the full equivalent of the 
half poles. 

The third relates to guarding the horses and guiding 


them away from the rake teeth. This, as we have seen, 
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was old in Rumrill and Hudson, and also that it ignores 
the intelligence of the horse. 

Fourth: that the old sweep rakes were capable of doing 
only two-thirds of the work of the Kenaga rake. This 
we have seen is untenable, first because it appears imposs- 
ible upon its face when the same team and the same length 
of rake are used; second, because no witness has been 
able to explain dow it was done; and third, because the 
comparisons have all been made with Kirk’s old iron run- 
ner rake, which had neither wheels nor driver's seat, and 
which required an extra man to operate it. 

Fifth: betause that prior to the introduction of the 
Kenaga rake, people did not 4e/zeve that one driver could 
handle two horses located so farapart. That this is unten- 
able on the point which appellant attempts to make, ap- 
pears from the fact that everybody gave up their previous 
opinions as soon as they saw it tried. Itis a mere matter 
of education, and has nothing to do with mechanical con- 
struction. And, because the specification and the wit- 
nessess attribute this to the arrangement of the lines; 
most of the witnesses, however, agreeing that the arrange- 
ment of lines, set forth in the specification, was not used; 
that what was practically used was two lines for each horse, 
the same as is used for single horses in carriages and 
elsewhere. 

Sixth: That the rake superseded other sweep rakes 
to a large extent. This is considered by the court, page 
15, where the court, following the doctrine of Gardner v. 
Herz, 118 U. S. 180-190, held, that while the rake might 
be a better rake, improvement was not necessarily inven- 
tion. 

The witnesses also attribute this change in demand 
to other features as well; to wit: the mounting of the 


rake on wheels, and locating the driver’s seat so that the 
driver's weight can be utilized to keep the teeth off from 
the ground when the rake is traveling empty. It ts 
assuming more than the record justifies to attribute the 
increased demand for sweep rakes to backing poles alone. 

The defenses set up below were: first, that the 
patent does not disclose a patentable subject matter; 
second, that in view of the prior art the patent is void for 
want of patentable novelty; and third, non-infringement. 

The court below considered the first and second to- 
gether, or as one defense, ard having found this issue of 
want of novelty for the appellee; it did not, as a matter of 
course, consider the question of infringement. 

The defense of non-infringement is again presentegs 
with the understanding, of course, that in the event of this 
court sustaining the court below, the question of infringe- 
ment will not require consideration. 

Believing that the defense of want of novelty can be 
more clearly presented under the original division of prima 
facte want of novelty, and want of novelty in the patent 
when considered in relation to the prior art, the division 
between the two ts here continued, notwithstanding the 
fact that they may be considered together, or treated as 


one, with great propriety 


THE PATENT DOES NOT DISCLOSE A PATENTABLE SUB-. 


IeCT MATTER FOR THE FOLLOWING REASONS. 


1. Tongues or poles are prehistoric. 
2. Their old and only use is for guiding and backing. 
3. They are the only devices known in the arts for 


these purposes 


RAB 5. Behe 
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Way. 
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The tongues are applied in an old and common 


Kenaga could not select anything else for back- 


ing his rake 


o. 


~ 


method 


l ,. 


Half, or separated poles, are old 

Poles at sides or ends are old; they are 

Old devices to an old use, as shown and described. 
Equivalent thills are also old. 

Separate pairs, one for each horse, are old. 

The mode of attaching is not described; any old 
may be used. 


Poles and thills for backing other horse rakes are 


old: and, are 


I 3. 
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15 


Old in the same class of rakes 
Only one form of rake claimed 


Poles do not render any different services in 


Kenaga’s rake than that elsewhere rendered by them. 


16 
is old. 


L; 


Kenaga’s form of rake, with its hitching bars BB, 


Kenaga s form of separated half poles is old. 


That the selection and putting together of these old 


devices does not amount to invention or to patentability, 


Bee « 


Ralston v. Smith, 11 H. of L. Cases, 223. 
Harwood v. G. N. Railway Ce., do. p. 682. 
Bush v. Fox, § do. 707 

kenre lope Co. Vv. Seyvmer, 7 a 173 

letley Vv. f-aston, sc. wy 700. 

Phillips Vv. Page, 24 How. 164. 

Brown v. Piper, 91 U.S. 41 

Heald Vv. Rice, 1o4 ef a 755- 

Thompson v. Botssellter, 114 U.S. 11, and 


cases there cited. 


la. 

The patent is for a mere aggregation, because: 

1. The rake with its end draft-bars is an old and 
operative implement without poles. 

2. The same poles are old and have the same opera- 
tions elsewhere that they do here. 

3. There is no co-action between the parts. 

4. The rake is the thing to be backed, and is not an 
element of a combination for backing. 

5. The draft-bars, BB, are no part of any combina- 
tion for hitching the horses forward or for backing the rake. 

6. The draft-bars are out of action in the backing 
movements. 

7. The poles do not act in drawing the rake forward. 

8. Rakes without poles are separately sold. 

g. Poles without rakes are separately sold. 

That the assembling of parts which perform the same 
duties elsewhere that they do in their new relations, is 
not a legitimate combination, see: 

Morris v. McMillin, 112 U.S. 248, and cases 
there cited. 


That putting poles to an operative rake does not 
amount to patentable invention. See: 


Hollister v. Benedict, 113 US. 73. 


That making an old machine better is not, per se, 
invention. See: 
Smith v. Nichols, 21 Wall. 119. 
Roberts v. Ryer, g1 U.S. 159. 
Dunbar v. Myers, 94 U.S. 193. ° 
Burt v. Erory, 133 U.S. 349. 


That the court will take judicial notice of such com- 
mon things as tongues and thills. See: 
Terhune v. Phillips, 99 U.S. 592. 
King v. Gallun, 109 U.S. 100. 
Phillips v. Detroit, 111 U.S. 606. 


That neither skill nor selection amount to invention. 
See: 
Phillips v. Detroit, 111 U.S. 607. 
Hollister v. Benedict, 113 U.S. 73. 
Gardner y. Herz, 118 U.S. 190. 


If appellant's position is sound, then Currier and others 
can be enjoined from selling half poles to be applied to old 
horse-rakes, and also from using them. 

The absurdity and illegality of such a position is well 
shown in Heald v. Rice, 104 U. S. 755. 


IT. 


THE PATENT IS VOID IN VIEW OF TIIE PRIOR ART, FOR 
WANT OF PATENTABLE INVENTION, BECAUSE: 


1. Separately attaching horses to a rake is old in 
Pennock of 1827. 

2. Horses at ends of rake is old in King, 1866; Mid- 
dlecoff, 1869, and Bean in 1873. 

3. Guiding and backing poles are old in Lyman & 
Baldwin 1848, Fowler 1863, Swinnerton in 1867, Nichols 
1868, and Wicks 1868. 

4. Poles or thills, at the sides of a rake, are old in 
Perkins’ English Patent 1868. 

5. Half or team separating poles are old in analogous 
machines, in Currier 1860, Whitney 1871, Carrothers 
1872. 


6. Separating pairs of thills are old in Mason 1865, 


Patton 1870, and Perkins 1868. 
7. It is old to use rakes in raking hay and trans- 
porting it from field to stack. See: Townsend 1850, 
Rundell 1866, Bean 1873, and others. 
8. It is old to use fender at sides, and is shown in 
Rumrill 1864, and, substantially, 


g. Oldto do all that Kenaga can do, in Hudson 1869. 


Minor Points. 

Lines. Uhe arrangement of the lines is one which 
one farmer, at least, fell into without tnstruction. 

Lines with seat appear to be the means by which boy 
riders are dispensed with, and they are not parts put in 
the combination. 

A single driver is the rule, and riders are the excep- 
tion. 

Saving. The saving comparisons are all made with 
Kirk's old 1882 rake, with cast-iron runners, which require 
an extra man to pull them back 

One farmer at least raked hay a third faster with the 
old rake than with the new. 

Most, if not all, of the others attribute part of the 
advantages to wheels and seats. 

Kirk’s 1886 rakes have a lever attachment for raising 
the front ends of the teeth. 

No saving of time can be realized by backing and 


turning at the stacker, or in turning 


¢ and pulling. 

No injury to horses by hitting the teeth of the rake 
has been shown for rakes without poles 

Stackers. Any rake without poles or with poles in 


front, will deliver hay to a derrick or Wick’s stacker. 


Side poles, or other poles, would be in the way with 


the Bean Stacker of 1873. 
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One form of rake with one kind of stacker is not suf- 
ficient to differentiate the«rake alone. 

Many purchasers and users of these rakes do not have 
any stackers at all. 

A stacker cannot be brought into the case to strengthen 
a patent for applying poles to a rake. 

A stacker canrot be used to classify rakes. Its 
utmost use is to show one possible advantage. 

Kenaga’s invention. Prima facte, Kenaga’s invention 
is for attaching stiff poles rigidly to a sweep or drag- 
rake, but not to a horse-rake. 

Inview of Perkin’’ English Rake, it simmers down to 
dispensing with an elevator in rear of the rake. 

In view of Hudson, it comes down to providing 
means at the ends of the poles for attaching the usual 
breast-straps 

Kenaga has not made any such improvements, or 
added anything to the art, or to the circle of common 
knowledge, which entitles him to a monopoly of applying 


poles or thills to one kind of old rakes 


ITT. 
INFRINGEMENT 

Appellees and appellant have the same right to the 
rake without poles 

Appellant applies stiff and rigid poles to an old rake. 

Appellee applies hinged poles to the same old rake. 

If Kenaga made an invention in applying stiff poles 
to an old rake, Dain made an independent invention of the 
same grade when he applied hinged poles to an old rake. 

Appellant's adaptation of stiff poles did not require 
any change of any of the parts. Appellees’ adaptation of 


hinged poles as applied involved a reconstruction of the 
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poles, a change of the rake-head, and a new attachment. 

In appellant's rake, the poles follow the vertical move- 
ment of the teeth. In appellees’ rake, the poles are 
independent of the vertical movements. 

In appellant's, the teeth cannot be elevated at their 
forward ends, without also elevating the poles. In 
appeliees’ rake, the front ends of the teeth can be elevated 
till the teeth and poles come together. 

Appellant’s stiff and rigid poles add weight to the 
front ends of the teeth. Appellees’ hinged poles relieve 
the teeth from the weight of the poles and transfer it to 
the team. 

Appellant’s rake always moves (loaded or empty) 
with the teeth resting on the ground. Appellees’ teeth 
rest on the ground only when raking. 

Appellant's machine is rigid. Appellees’ machine is 
flexible. 

Appellant's poles are the Currier poles. Appellees’ 
poles are new ones of Dain’s invention. Guiding by poles, 
in appellees’ machine is the same as the Hudson. 

The main inquiry is, What has Kenaga done to entitle 
him or his assigns to a monopoly of sweep rakes, with 


backing poles or thills at their ends? 
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ARGUMENT. 
I. 
NO INVENTION. 


In considering the question of the want of patentable 
novelty, the first question that arises is, whether it amounts 
to invention to put common tongues or poles onto a hay 
rake or anything else. 

Tongues or guide-poles are prehistoric, as they are 
shown in the most ancient of Egyptian sculptures and 
hieroglyphs, and have been in common use in all sorts of 
vehicles, moving implements and apparatus of all sorts and 
kinds when mounted on wheels or runners. 

The record shdws that they have been applied to vari- 
ous forms of horse hay rakes, and, as we contend, to the 
particular form of rake to which Kenaga applied them. 

Tongues or poles do not perform any different office 
or purpose in the Kenaga rake than that which they per- 
form in nearly or quite all other places. 

The two purposes for which poles or thills have been 
used from time immemorial are guiding and backing, and 
there are no other devices known in the arts whereby these 
purposes can be accomplished. 

If Kenaga had invented some device by which either 
of these two old purposes or objects could be subserved 
without the use of the well- known tongues or thills, then 
he might justly lay claim to being an inventor. 

Instead of inventing some new device to accomplish 
an old object or purpose, he has simply selected both of the 
old and the only devices known for this purpose. If Ken- 
aga desired to back his rake and to guide his horses or 
rake at the same time, what had he to do, or what could he 
do, other than that which he did do: select tongues or 


thills for such purposes. 
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The patent shows what are commonly called half- 


tongues and suggests thills in their places, or, “ as their full 
equivalents.” The art shows that these identical half- 
tongues for the purpose of separating the team, and for 
forming a working space between them, are very old, and 
that separate pairs of thills for the same purpose are also 
very old; so that Kenaga invented nothing in respect to 
the half-tongue form of the devices which he selected, or 
of the thills which he has stated to be the full equivalents 
therefor. 

The claim is as follows: 

“In a horse rake having the horses independenily 
“ attached at the ends of the rake, the projecting draft-bars, 
“ 3 B, in combination with the projecting poles, C C, for 
“ hitching the horses forward, whereby ¢hey may back the 
“rake from beneath tts load, substantially as described.” 

In respect to this claim it is admitted that the project- 

ing draft-bars are old and that rakes made in the identical 
form shown in the patent, with the exception of the pro- 
jecting poles, CC, are also old. (pp. 27, 28, 168 A. fl, 215 
QO. 120.) 

Appellant’s expert Dayton (f. 772, f. 277), accur- 
ately states the improvement as follows: 

“ What was old in the rake, described in the Kenaga 
“ patent, was the rake proper, and the projecting draft- 
“bars to which the horses were hitched. What is new in 
the Kenaga patent is the added elements of stiff poles 


“having their front ends arranged in position to be hitched 


ih) 


‘by breast straps to the horses, so as to enable the rake to 
be backed from under its load, and also serving to aid in 
' guiding the horses, when driven by a single man or boy, 


‘located centrally behind the rake or the equivalents of 


these guiding and backing poles.”’ 


ay 


ly 


From these admissions it will be seen that the utmost 
that can be claimed for Kenaga is, that he added old 
projecting poles to one particular form of rake, and not that 
he was the inventor of the application of projecting poles 
or thills to horse rakes, or the first to apply them to these 
implements. 

It will be seen from the following authorities that 
patents can not be multipliedin this way; for ifit was lawful 
to select one form of rake for the purpose of combining 
with it poles orthills, another could select another form and 
apply tongues or thills to it, and thus each and every 
known form of horse Pake could be selected as a proper 
subject matter for a similar combination patent; and if 
any one of them was valid, all of them should be. 


“ The discovery ef one particular use of a known ma- 


‘chine, although more advantageous than that formerly 
“known, zs not the subject of a patent.” 
Ralston v. Smith, 11 HH. L. Cases, 223. 


The citation is quoted from Higgins’ Digest, p. 53. 


“ | think the law is well and rightly settied, for there 


‘would be no end to the interference with trade and with 


‘the liberty of adopting any mechanical contrivance, if 


“every slight difference in application of a well-known 


‘thing should be held to constitute ground for a patent; 
“*  * * it would be an idle thing, if it were possible, 
“to take a well-known mechanical contrivance and by 
“ applying it to a subject to which it has not hitherto been 
“ applied, to constitute that application the subject of a 
‘patent to be granted as for a new invention.” 

Harwood v. Great Northern Ratlway Coe., 


11 House of L. Cases, p. 682. 
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In Bush v. Fox, in Exchequer Chamber, MAULE, J., 


stated the law as follows: 


“ Assuming that the machine itself is old, the learned 


“ Judge held that a mere application ts not a new manu- 
“ facture, and, therefore, not the subject of a patent; and my 


ii 


present opinion is, that on the evidence, he was right in 
so directing the jury. (Macrory’s P. C. 166; 23 L. J. Ex. 
257. Affirmed in the House of Lords, 5 H. L., Case 
707: 25 L. J., Ex. 251; 2 Jur., N. S. 1,029: Macrory’s 
ry. |. 896.) 


“ The application of a well-known tool to work pre- 


‘ viously untried materials, or fo produce new forms, ts not, 


in our opinion, the subject matter of a patent. The obser- 


‘ vations of the court in giving judgment inthe recent case 


* 
ia 


of Tetley v. Easton, sustains this proposition. Indeed, 
to hold the contrary might tend to produce oppressive 
monopolies in the application of old and well-known 
implements to new materials, without any further nov- 
elty or merit than the discovery of the material, or 
the form into which tt ts to be worked. Such a discov- 


‘ery is not, in our opinion, one of a new ‘manufacture’ 
‘within the statute of James; and a patent for it alone 
‘cannot be maintained. The Patent Bottle Envelope Co. 


v. Seymer, 94 C. L. (5, C. B. N.S.) p. 173. 

“ The question, therefore, is whether another person 
can take the same machinery as was patented in 1853, 
for linen and cotton yarn, and obtain a patent for the 


application of it to woolen and thread. I quite concur 


‘in the judgment of the Court of Common Pleas, in 


The Patent Bottle Envelope Co. v. Seymer, tnat the 


‘application of a well-known tool to work previously un- 


tried materials, or fo produce new forms, ts not the subject 
of a patent. When a machine is well-known it becomes 
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“in fact a tool. 1 am, therefore, of opinion that the 
“ application of this machinery to woolen yarns is not the - 
“subject of a patent. (28, L. J. QO. B., 175: § Jur., N. 
“S. 1025.) Brook v. Aston, 28 L. J., p. 176, Martin, B. 

“ The discovery that a particular advantage may be 
attained by the use of a machine known before, in a 
manner known before, is not an invention or application 
which can be made the subject of a patent. (2, Com. 
“B., N.S , 706: 26, L. J.,C. P., 269.) Tetley v. Easton, 
“2C. B. (89 C. L.) p. 706.” 


The foregoing authorities are all English; and the law 
there stated is not only a correct statement of the legal 
principles applicable to this class of discoveries or supposed 
improvements, but the same rule of law has been sanc- 
tioned by this court, in Phillips v. Page, 24 How. p. 
164, where the law is stated as follows: 

“ Although the improvements of the patentee may 
“ have enabled the machine to be applied to the purpose 
“of sawing logs, when before it was applied only to the 
“ purpose of sawing light materials, such as shingles and 
“ blinds for windows; yet, there is nothing in the patent to 
“ distinguish the new parts of the machine from the old, 
“or to state those parts which he had invented, so as to 
“ enable the machine to saw logs.” 


In Brown v. Piper, 91 U.S., p. 41, the law is even 
more strongly stated. The court says: 

“It is insisted that the process was never applied by 
“ the witness fo the preservation of fish and meats. 

“ The answer is, that this was simply the application 
“ by the patentee of an old process to a new subject, with- 
“out any exercise of the inventive faculty, and without 
“the development of any idea which can be deemed new 
“or original in the sense of the patent law. The thing 
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‘was within the circle of what was well known before, 
and belonged to the public. No one could lawfully ap- 


‘ propriate it to himself, and exclude others from using tt 


- 
- 


- 


‘in any usual way for any purpose to which it may be 


o 
- 


desired to apply it. his is fatal to the patent. 
* Ames Vv. Howard, | Sumner, 487. 
“ Howe v. Abbot, 2 Storey, 194. 
“ Bean v. Smalwood, \d. 411. 
* Winans v. B. & P. R. R., Ud. 412. 
“ Hotchkiss v. Greenwood, 11 How. 248.” 


In Heald v. Rice, 94 U. S. p. 755, the court says: 
“What invention could he claim? He uses Morey’s 


device precisely as Morey’s patent contemplated, and the 


Cornish boiler exactly as it was designed it should be 
“used. And inthe combination each operates separately, 
‘producing its own results. There was no inventive re- 
‘source drawn upon to bring them together. Could not 


the owners of the patents for the straw-feeding attach- 


‘ment and the return-flue boiler unite their machines and 


work them together zw defiance of a claim for the combi- 


_ 
- 


nation’ ‘loask the question is to answer it. Yet the 
‘case supposed does not differ from the case as it exists: 
for the public owned the right to the Cornish botler, and 


- 
- 


was entitled to every use to which a patentee owning it 
might lawfully apply it.” 


- 


In the case at bar the public owns both backing poles 
and sweep rakes 

[he same thing, in a different application, is stated in 
Fames v. Campbell, 94 U.S. p. 363 

In /hompson v. Borssellicr, 114 U.S. p. 11, the court, 
after commenting upon the Constitution and statutes, says: 


“ So, it is not enough that a thing shall be new, in the 


D 
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‘sense that in the shape or form in which it is produced 


it shall not have been before known, and that it shall be 
useful, but it must, under the Constitution and the 
statute, amount to an invention or discovery. 


“ To refer only to some more recent cases, adjudged 


‘ since these suits were decided below, this principle was 


- 


applied in Vinton v. Hamilton, 104 U.S. 485, where, a 


‘ cupola-furnace being old, and a cinder-notch being old, 
‘and the use of a cinder-notch to draw off cinders from a 


blast-furnace being old, and the cinder-notch, in drawing 
off the cinder from a cupola-furnace, performing the same 
function as in the blast-furnace, it was held that the 
application of the cinder-notch to the cupola-furnace 


would occur to any practical man, and that there was 


‘nothing patentable in such application. 


“In Hall v. McNeale, 107 U.S. 90, a cored conical 


‘bolt, in a safe, with a screw-thread on it, having existed 


‘ before, and also a solid conical bolt, it was held to be 


no invention to add the screw-thread to the solid conical 


’ bolt. 


“In Atlantic Works v. Brady, 107 U.S. 192, 200, it 


‘was said, that itis not the object of the patent laws to 


grant a monoply for every trifling device which would 


‘naturally and spontaneouly occur to any skilled mechanic 
‘or operator, in the ordinary progress of manufactures; 


‘and this doctrine was applied in S/awson v. Grand Street 


Railroad Co., 107 U. S. 649; in King v. Gallum, 109 
U.S. 99; in Double-Pointed Tack Co. v. Two Rivers 


‘ Manufacturing Co.,109 U. S.117; in Estey v. Burdett, 


109 U.S. 633; in Busseyv. Excelsior Manufacturing Co., 
110U.S. 131; in Pennsylvania Railroad Co. v. Locomo. 


‘tive Truck Co.,110 U.S. 490; in Phillipsy. Detroit, 111 


U.S 604: in Morris v: McMillin, 112 U.S. 244, and in 


lJ 
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“ Hollister v. Benedict Manufacturing Co., 113 U.S. $9.’ 

It thus appears that the patent is void upon its face, 
and even admitting that Kenaga was the first to apply 
poles or thills to this particular form of rake, the patent is 
unlawful and invalid, and this, whether we consider the 
patent as presenting simply that which is mere mechanical 
skill, and not invention, or whether we consider it as a 
mere aggregation of old devices, each working out in its 
new position the identical office and purpose which are 


its previously well-known characteristics. 


That the patent is subject to the objection of being 
for a mere aggregation, as well as to that of want of 
patentable novelty, appears also upon the face of the 
patent. The rake inall of its features and parts, with the 
exception of the poles, is an old and well-known rake and 
a complete device. The draft upon the rake and all of its 
workings, with the exception of backing. are just the same 
in this Kenaga combination as they were before. Its 
raking qualities, its movable qualities, and its adaptability 
to deliver hay to a stacker, are in nowise improved, altered 
or changed. The poles or thills, in their application to 
this rake, perform no other or different office from that 
which they had before performed, of affording facilities 
for backing and guiding the team, offices which they had 
always before performed, and they are distinct and detach- 
able in present position. They are therefore mere aggre- 
gations or adaptations which in no way affect each other. 
The rake does not gather hay any better than it did before; 
the poles or thills do not back or guide a sweep horse rake 
any better than other forms of horse rakes, and do not 
perform any other or different office in this rake than they 
did before, when applied to other forms of rake. The 


rake does not improve or change the operation of the 


bo 
we 


poles, and the poles do not improve or change the 
operation of the rake, except that it is more easily backed 
or taken out from under its load; but this backing feature 
being well known, and being what poles and thills are for, 
this improvement, being attributable to the poles alone, 
cannot be resorted to, to save the patent, as it results 
from the known use and operation of poles, in the com- 
bination named in the claim. 

The changes produced in one kind of a machine by 
applying thereto well-known devices from another kind of 
machine which operate in the old way to produce old added 
results, when added to the other kind of machine, do not 
belong to the category of invention, and it was so held in 
Morrisv. McMillin, 112 U.S. 248-9, where the court says: 

“In view of these facts, which are either matters of 
“ common knowledge or well established by the evidence, 
“ the only field of invention left for the patent to cover was 
“the application by the old and- familiar arrangement of 
“shafts and cog wheels, of the power of an auxiliary 
“engine to a capstan, instead of a windlass. <A capstan 
“ differs from a windlass in this respect only, that its barrel 
“ or shaft is vertical, while that of the windlass is usually 
‘horizontal. It is plain, therefore, that no such ingenuity 


‘as merited the issue of a patent was required for this 
“improvement, but only the ordinary judgment and skill 


of a trained mechanic. 
“The following cases illustrate the grounds upon 
‘which we base this conclusion: 

“ It was said by Mr. Justice BRADLEY, in delivering the 
“judgment of this court in Atlantic Works v. Brady, 107 
“U.S. 192: ‘The process of development in manufact- 
‘ ures creates a constant demand for new appliances which 
“ the skill of ordinary head workmen and engineers is gen- 
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erally adequate to devise, and which, indeed, are the 


‘natural and proper outgrowth of such development. 


Each step forward prepares the way for the next, and 


‘each is usually taken by spontaneous trials and attempts 


ina hundred different directions. To grant to a single 


‘party a monopoly of every slight advance made, except 


where the exercise of invention somewhat above ordi- 


‘nary mechanical or engineering skill is distinctly shown, 


‘is unjust in principle and injurious in its consequences.’ 


“In Pennsylvania Railrcady. Locomotive Truck Co., 
110 U.S. 490, Mr. Justice GRAY, speaking for the court, 
declared it to be the result of the decisions of the court 


that ‘the application of an old process or machine to a 


‘similar or analogous subject, with no change in the 
“manner of application, and no result substantially dis- 


‘tinct in tts nature, will not sustain a patent, even if the 


new form of result has not been before contemplated.’ 
“In Harles v. Van Wormer, 20 Wall. 353, where the 
patentee had taken a fire-pot from one stove, a flue from 


another, and a coal reservoir from the third, and had put 


‘them into a new stove, where each tulfilled the office it 
‘had fulfilled in its old situation, and nothing more, the 


‘ patent was held void for want of invention. 


“ [In the case of Phillips v. Detroit, 111 U.S. 604, the 


j patent sued on was for an improvement in street and other 
‘highway pavements. The improvement consisted in using 
‘round blocks of wood, formed of the sections of small 
‘trees, set vertically upon a foundation of sand or eravel, 


‘and filling the spaces between the blocks with sand or 


The court said that the use of blocks, such as 


‘were described, set vertically, was old, that the founda- 


‘tion was old, and the use of filling between the blocks was 


old, and that the only thing left for the patent to cover 


‘ was the bringing together, in the construction of a pave- 


ment, of these three old and well-known elements; and 
held that this did not require invention, and that the 


‘patent was void. See also Hotchkiss v. Greenwood, 11 


How. 248; Phillips v. Page, 24 How. 164; Smith v. 
Nichols, 21 Wall. 112; Dunbar v. Myers, 24 U.S. 187; 
Heald v. Rice, 104 U. S. 737, 754. 756.” 


In Hollister v. Benelict, 113 U.S. p. 73, the court 


Says: 


“ As soon as the mischief became apparent, and the 


‘ remedy was seriously and systematically studied by those 


competent to deal tvith the subject, the present regula- 


“tion was promptly suggested and adopted, just as a 


* 
- 


- 
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skilled mechanic, witnessing the performance of a ma- 
chine, inadequate, by reason of some defect, to accom- 


‘ plish the object for which it had been designed, by the 


a 
* 


> 


- 
- 


‘application of his common knowledge and experience, 


perceives the reason of the failure, and supplies what is 
obviously wanting. It is but the display of the expected 
skill of the calling, and involves only the exercise of the 
ordinary faculties of reasoning upon the materials sup- 
plied by a special knowledge, and the facility of manipu- 


‘ lation which results fro n its habitual and intelligent prac- 


tice; and is in no sense the creative work of that invent- 
ive faculty which it is the purpose of the Constitution 
and the patent laws to encourage and reward.” 

in the same case, page 59, this court says: 

* Novelty and increased utility in an improvement 


‘upon previous devices do not necessarily make it an 


‘invention. 


“ A device which displays only the expected skill of 


the maker's calling, and involves only the exercise of 


‘ordinary faculties of reasoning upon materials supplied 
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“by special knowledge and facility of manipulation re- 
“ sulting from habitual intelligent practice, is in no sense 
“a creative work of inventive faculty, such as the Con- 
“stitution and the patent laws aim to encourage and re- 


ward.” 


In Thatcher Heating Co. v. Burtis, 121 U.S. 295, 
the court says: 

“ If, in the present case, owing to the necessary form, 
“size, structure, and situation of a fireplace heater as 
“ ordinarily made and used, there were ascertained difh- 
“culties in uniting such a fuel magazine as Thatcher 
“ adopted from its known use in out-standing base-burn- 
“ing stoves, and those difficulties were overcome by some- 
“thing more than mere mechanical ingenuity, he might 
“have been entitled to a patent, wot for the combina- 
“ tion, however made, of the fuel magazine and the fire- 
“place heater, but for the means which he had invented 
“for effecting it. Nothing of that, however, appears in 
“this case. The invention described is not of any such 
“ device for effecting the combination; no claim is made 
of that character. The claim is made for the combina- 
tron, no matter how or by what means it ts or may be 
" effected. 

“In this view of the case, it is impossible to distin- 


cuish it, so far as the rule of decision is concerned, from 
“the cases of Hailes v. Van Wormer, 20 Wall. 353; Heald 
“v. Rice, 104 U.S. 737, 754; Pennsylvania Railroad v. 
“ Locomotive Truck Co., 110 U. .. 490; Morris v. Me- 
“ Millin, 112 U.S. 244; Hollister v. Benedict Manufact- 
“uring Co., 113 U.S. §9; Thompson v. Boisselier, 114 
“U.S. 1; Beecher Manufacturing Co. v. Atwater Manu- 
“ facturing Co., 114 U. S. 523; Gardner v. Hers, 118 
"2. 2 eo. 
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All that is of advantage in the Kenaga rake is attribut- 
able to an arrangement of the lines described, but not 
claimed; but if the poles, acting in this sweep form of rake 
as they doin other forms, make the sweep rake work bet- 
ter, that fact, if a fact, would not change the supposed 
improvement from the domain of skill tothat of invention, 
as appears by the following from Smith v. Nichols, 21 
Wall. p. 119: 

“ But a mere carrying forward or new or more ex- 
“tended application of the original thought, a change 
“ only in form, proportions, or degree, the substitution of 
equivalents, doing substantially the same thing in the 
same way by substantially the same means with better 
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results, is not such invention as will sustain a patent. 

“ These rules apply alike, whether what preceded was 
covered by a patent or rested only in public knowledge 
and use. In neither case can there be an invasion of such 
domain and an appropriation of anything found there. 
In one case everything belongs to the prior patentee; 
in the other, to the public at large.” 


In Gardner v. Herz, 118 U.S. page 190, the court re- 
states the same rule, and answers the argument of “ popu- 
larity and success” by finding it attributable to a cause 
not covered by the patent. Inthiscase limited popularity 
and success is due to the arrangement of the lines whereby 
one man can manage the team and dispense with one man 
or boy rider. 

“It may be that the Gardner seat is mechanically a 
“ better seat than any which preceded it, but his improve- 
“ ment is not a patentable one. 

“It is strenuously insisted, that the popularity and 
“success achieved by the Gardner seat beyond those of 
“his predecessors, affords cogent evidence both of the 


ee 
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“utility and patentable novelty of his invention. The 
“answer to this argument is, that the success: of his seat 
“is probably due to a feature which is not suggested in 
“the original patent, that is, its adaptability for use by 
‘unskilled workmen. — 

The proofs in this line are defective in the fact that all 
comparisons are made with Kirk’s cast-iron runner rake, 
one of the poorest of all known sweep-rakes, and the wit- 
nesses agree that the use of wheels in the place of runners 
was an improvement of value, as was also the addition of 


the seat shown in the Kenaga patent, but not claimed. 


LT. 


PRIOR ART. 

The Pennock patent of 1827, page 218, shows a two- 
wheeled sweep-rake, to which the horses are attached 
separately at or near the ends, or so spread apart that 
there is a wide space between them. The poles shown 
are rather draft poles than backing poles. 

The King patent ot 1866, page 23, the Middlecoff patent 
of 1869, page 235, and the Bean patent of 1873, page 248, 
each show that they are to be used by hitching a horse at 
each end, and separating them so as to leave a raking space 
between them. They do not show the bars BB of the 
Kenaga patent, which throw the hitch outside of and be- 
hind the wheels, but as these bars are admitted to be old 
in the form ind position shown by Kenaga, if is not 
necessary to show them. , 

The Lyman and Baldwin patent of 1848, page 220, 
the Fowler patent of 1863, page 254, the Swinerton pa- 
tent of 1867, page 252, the Nichols patent of 1868, page 
256, and the Wicks patent of 1868, page 263, each show 


guiding and backing poles attached to horse rakes in var- 
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ious forms and manners, but in each of these, except the 
Lyman and Baldwin, the team is arranged in front of the 
rake, while in the Lyman and Baldwin it is behind the 
rake 

In the English patent to Perkins of 1868, page 272-4, 
the team is arranged at the sides of the rake, with the 
rake teeth between the horses, as in Kenaga, and they are 
hitched to the rake by two complete pairs of thills, one 
on each side, and in view of the statement of the Kenaga 
patent, that thills are the equivaient of the poles shown, 
it is insisted that this Perkins patent is a complete antici- 
pation of the Kenaga patent. Kenaga’s statement is, that 
“if preferred, a pairof thills may be connected with each 
‘of the arms BB, in which the horse is hitched in the 


“ usual way, which construction would be the equivalent 


‘of that shown in the drawing.” 

It will.be seen from the Appelice’s Exhibit Drawing 
of the Perkins Patent, page 274, that it has the combi- 
nation of the extended draft poles in the thills, that are. 
called for by the appellant’sclaim. The only acknowledged 
defect of this drawing is that the rake is narrower than it 
should have been, as the specification states that the 
wheels are under the elevator, while in the drawing the 
elevator is between them. This variation is, however, in 
favor of the appellant instead of against it, and is there- 
fore immaterial, and it is further immaterial as it in no 
way affects that part of the device which anticipates com- 
plainant’s patent. Appellant's expert finds some fault with 
the manner of attaching the thiils to the projecting draft- 
bar, but he admits that the draft-bar itself is proper, and 
is immaterial whether these thills are rigidly attached to 
this bar, or are hinged thereto; but it is claimed that they 


are to be hinged, for the reason that the cevice ts sup- 
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ported on wheels at three points. Some objections have 
also been made as to the manner of applying the teeth, 
and the experts differ, but this is also immaterial as 
wheels and structure of teeth form no part of appellant's 
combination. 

The guiding of this rake is not by any connection 
with the castor-wheel as supposed by appellant. The 
castor-wheel simply makes guiding from the sides by the 
separated horses practicable and easier as it takes the 


grouud friction from the teeth. 


In order to show the general structure of such 
a machine as that described in the Perkins patent, the 
patent to Townsend of 1850, page 266, has been intro- 
duced. This Townsend machine only shows the general 
structure of such a machine as the Perkins patent describes. 
It differs from the Perkins in two important points: first, 
the experts both admit that hay might be gathered 
and carried by one of Perkins’ suggested modifications; 
second, it has a framework and tongue in front while 
Perkins hitches his horses separately at the sides, witha 
pair of thills for each horse so arranged that the machine 
may be backed and the horses guided, as in the complain- 
ant’s rake. This Perkins rake, in gathering hay, will do 
all that the Kenaga rake does in the same way, by the 
same means; that ts, it can be loaded to the capacity of 


the rake and run to a rick or stack and delivered thereto, | 


and be backed off. It cannot be argued as a matter of 
difference that the Perkins is a continuous rake, because 
the rake part could be used, if it should be preferred, 
with an ordinary back, and it would cease gathering when 
loaded, and would require to be drawn out into the field 
to gather hay, the same as the Kenaga, and when its load 


is delivered it has the same capacity for being backed out 
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from under the load that the Kenaga has and by the same 
means. 

Several patents have been introduced in evidence in 
order to show that separated half-tongues, one for each 
end or side, are old; that separate pairs of thills, one for 
each horse, are old; and also to show that it was old to 
hitch at the sides of a machine. 

The Roney Patent of 1856, page 223, shows a 
mower having its cutting apparatus in front and the horses 
separately hitched at.the sides. 

The Mason Patent of 1865, page 230, shows separate 
thills for a double. team as applied to carriages. 

The Patton Patent of 1870, page 238, shows separate 
thills, one pair for each horse, with a space between them 
for the corn row, as applied to a corn harvester. 

The Currier Patent of 1860, page 228, shows half- 
tongues applied to a corn harvester, and the complainant’s 
practical expert, page 62, A. 108, admits that these 
tongues can be applied wtthout change to the Kenaga 
rake. They are applied by Currier for the same purpose 
for which they are applied by Kenaga; that is, to spread 
the team so as to leave a working space between them; 
to afford backing facilities, guide the team, and to enable 
one driver to drive both horses. 

The Whitney Patent of 1871, page 244, shows the 
application of half-tongues similar to those of Currier, and 
for the same purpose. 

The Carrothers Patent of 1872, page 246, shows the 
application of separate pairs of thills attached to projecting 
bars in a corn harvester, with the cutting devices between 
them. The thills are spread wideiy apart, and there is no 
indication in respect to any of these machines that more 


than one person is required to manage the team. 


Currier, in 1860, made no claim for the projecting 
bars or the half-tongues, but treats them as old and well- 
known devices. All that he says about them is: “ The 
“animals drawing the machine are placed one the outside 
“of each of the shafts G, and draw on staples in the 
“braces a!. They walk one on each side of a row of 
“ plants.”” The bars to which the staples a! for connecting 
whiffletrees are attached are bars in tront of the wheels, 
but they are behind the team, as in the old rake to which 
Kenaga applied his projecting poles or thills. 

It is insisted that the old Currier patent contains the 
combination of appellant's patent, with the sole difference 


that one is applied to a horse rake, while the other is ap- 


plied to a corn harvester or cotton cutter. Such a change 


is merely mechanical, and is not patentable invention under 
the authorities 

Aron v. Manhattan Co.., 

Royer v. Roth, 132 U.S. 20 


There can be no question but that the bars to which 
the thills are attached in the Carrothers machine are pro- 
jecting bars, as they have no supports at their outer ends; 
and when we consider that in appellant’s patent thills 
are made the equivalents of the projecting poles, it is in- 
sisted that this patent contains the identical combination 


of the appellant’s patent; and if we change the words 


>» 
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“horse rake” and “rake,” in appellant’s claim to 
“machine,” the claim will then apply to the machines 
shown in the Currier and Carrotners patents, equally as 
well as it does to the Kenaga patent 

As considerable testimony has been taken in refer- 
ence to the Kenaga rake, and its capacity to be used in 
connection with a ricker or stacker, the patents to Rundell 


of 1866, page 260, and Bean of 1873, page 248, have 


been introduced to show that all of this testimony does 
not relate to stackers generally, but to one particular form 
of stacker. For use in connection with stackers shown 
in the Bean, patent, projecting poles would be a disad- 
vantage rather than an advantage, while for use with a 
stacker like the Rundell or the old Wicks derrick and 
fork, tongues at the sides or in front, or anywhere else, 
would not be in the way. 

Townsend, in 1850, page 267, made the following 
claim: “ The simultaneous raking and loading of hay 
“ from the ground by machinery, substantially as herein set 
“ forth, whereby the labor of making windrows and cock- 
“ing, as is the usual process of haymaking, is saved, at 
“ the same time that the operation ts both expedited and 
“ cheapened., ” 

Considerable testimony has been taken in regard to 
the utility of the poles of appellant's patent in keeping the 
horses away from the rake teeth, but devices which will 
accomplish this purpose are shown in the Rumrill patent 
of 1864, and the Hudson patent of 1869, page 237. 

The Rumrill patent, page 251, shows elevated bow- 
fenders at the sides, and the testimony upon the part of 
the appellees is that breast straps can be attached to these 
devices with horses hitched at the ends and sides, as shown 
in said patent; so that this feature is shown to be old in 
sweep-rakes, or those wide rakes, in which the horses are 
placed at each side of the rake. 

fhe Hudson patent, as appellees contend, shows the 
Kenaga poles in substance and in form. It will be seen 
that the appellant’s Kenaga rake ts constructed sub- 
stantially upon the same plan of rake as that shown in this 
patent. 


The Hudson patent shows a sweep-rake with the same 
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long teeth, the horses hitched at the sides, the outer teeth 
projecting behind or back of the axle, the projecting poles 
attached at one point directly above the axle, and at the 
other point to the rearward extension, so tnat the fulcrum 
of the pole, acting as a lever, is immediately above and on 
the axle, and the shorter arm of the lever is connected 
behind the axle the same in both machines. Appellant 
has attempted to reproduce the Hudson machine, and has 
produced such a machine, or the ends of it, in evidence, 
which machine is supposed to be in accordance with the 
machine originally built by Hudson himself; but as the 
appellants rely upon the Hudson patent, and do not rely 
upon any prior use or knowledge by Hudson, it is difficult 
to see how such reproduced machine has any standing in 
the case, as evidently the machine is not built in accord- 
ance with the patent upon which appellees rely. If it has 
any place, it is simply another machine in the art, but 
appellees insist that the setting up of another and different 
machine by appellant, and the attempt to belittle that 
machine, does not in any way affect the Hudson patent, 
or the machine therein described, as that is a materially 


different machine. 


Hudson undoubtedly shows a much better rake than 
the one made by him, with his poor facilities, if it has been 
properly reproduced, and one of very different proportions. 
It is admitted by the experts that the wheels shown are 
probably somewhat too large, and give the rake a little too 
much pitch for a perfect rake. The patent certainly does 
not show that the machine is to be provided with 14-inch 
wheels, and the appellant itself, when it places wheels 
in the same position, uses 24-inch wheels. (pf. 83, A. 46.) 
The patent shows the strip or head at the back of the rake 


to be no higher than the wheels, and Hudson says in his 
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patent that this back board “ prevents, the hay from slip- 
ping back over the prongs.” In the appellant's full-sized 
reproduction the back or head of the rake is so high that 
it cannot serve this purpose. The standards are shown in 
the patent as slotted down to the wheels, while the machine 
exhibit is not so. The exhibit is altogether too high at 
the back, and is altogether out of proportion in all of its 
upper parts. It is admitted by appellant's expert, page 
68, A. 141, that the blocks shown inthe appellant’s model 
of the Kenaga machine, to which the projecting poles are 
attached, might as well be in frame form as in the solid 
form shown in the model of the Kenaga machine. 


The Kenaga patent does not show these blocks, and 
the model is therefore a departure from the patent and a 
nearer approach to the Hudson rake than the patent is. 

The principal difference between the model and the 
Hudson patent is that the blocks to which the poles are 
attached are not quite so high as the Hudson frame; but 
this is a question of degree to be determined by circum- 
stances, and greater or less height is not material. 

It will be contended that the Hudson projecting poles 
are not long enough to serve the purpose of the Kenaga 
poles, and this may be true as the tludson machine is 
organized; but if the Hudson poles are applied to the old 
rake to which Kenaga applied his poles, or if the hitch is 
carried behind the wheels; then they are long enough, as 
they are in fact longer than Kenaga’s. 

Considerable testimony has been taken to show that 
the position directly over the outside tooth is not as good 
as the Kenaga. The Kenaga poles as shown in the litho- 
vraph exhibits are straight poles and are without the irons 
c, of the Kenaga patent. The application of these irons 
to the Hudson rake would bring the horse in the desired 
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position without changing the line of the poles themselves, e 
ae 
and the Hudson lines of the poles are exactly the same as . 
the appellant’s outside braces, so that by adding the old 
curved irons to the Hudson bars the attachment of the § 


horses would be the same in both the Hudson and Dain 

rakes d 
The record, pages 80, 81, 82, A. 39, 127 and 104, a 

A. 41, shows that the horses learn in from one to two 

hours to keep away from the poles; so that the Hudson 

poles serve the same purpose in guiding and keeping the 

horses off from the rake that the devices of the appellant's 


patent do, and certainly it would not amount to invention 


to place side-hooks on their ends which could be used for f 
connecting them with the breast-straps of the horses. : 


It is not invention for Kenaga to put the Hudson 
projecting poles to a further use than that contemplated by 
or known to Hudson. (See Stow v. Chicage, 104 U. S. 
547.) : 

The Hudson rake unquestionably belongs’to the same 
class as the Kenaga, ind as all that Kenaga understood 
that he did was to add poles to a rake of this class, it is 
contended that the Hudson patent ts a full and complete 
answer to Kenaga’s claim, and that the most that can be 
claimed for Keuaga ts that he put the irons ¢, on the 
Hudson poles, and this difference is not pointed out in the a ° 
Kenaga patent, except as a mere adjunct; and these trons 
which constitute the difference between Hudson and 
Kenaga are not used by appellant on its rakes, thereby 


showing that it is) an immaterial and unimportant 


difference 


We have already seen that under the authorities it 
could not amount to invention to apply common draft-* 


poles to any traveling device or machine, and this exam- 


ination shows that Kenaga did not in fact make such 
invention, and the combination claimed by him is substan- 
tially shown in the Perkins, the Currier, the Carrothers 
and the Hudson patents; and other patents illustrating 
the prior art, show that the most that can possibly be 
claimed for Kenaga, in view of these four patents, is that 
Kenaga was the first to apply an old and well-known form 
of pole to a special but old and well-known form of rake. 
That this manner of showing that there was no invention 
on the part of Kenaga is legitimate and proper, we call 


attention to the following: 


In the case of Gardner v. Herz, 118 U.S. p 193, 
the court approvingly cites the following: “ There was a 
“recent instructive case in England, in the Court of 
“ Appeal, before Lord Coleridge and Justices Field and 
“ Bowen, Saxby v. Gloucester Waggon Co.,7 Q. B.D. 
“305, where the question was, whether ‘the invention 
“ specified was such a substantial improvement on what 
“had already been known and published as to render it the 
“ proper subject of a patent.’ he specific patented combt- 
‘ nation did not before exist, but it existed with the excep- 
‘tion of two pieces of mechanism, and ¢hetr use for the 
“ purpose of doing what they did in the combination was well 
“known. But it was held that the combination might 
“ have been made ‘ by any intelligent mechanical workman,’ 
‘with no other instructions than those contained in a prior 
“ patent to the same inventor; and that there was no nov- 
“elty in the combination sufficient to constitute a patent. 
‘In regard to another branch of the case, it appeared, 
“ that, aking two prior separate inventions together, every 
“element of the patent in question was to be found in one 
‘or the other of those inventions, and it was held that the 


‘ combination of the two prior inventions did not require‘an 


‘exercise of such an amount of skill and ingenuity as to 


entitle it to the protection of anexclusive grant.’ This case 


is referred to tor the purpose of showing that the ques- 
‘tion of patentability, as depending on the guantum of 


inventive skill in a given case, is one which the courts of 


‘England consider in a suit for infringement. See, also, 
“ Penn. Railroad Co. v. Locomotive Truck Co., 110 U.S. 
“490, and the cases there collected.” 
See also, Florshetmyv. Schilling, 137 U.S. 64. 
This case is, of course, to be understood as applying 
to such a putting of parts together as could be put to- 
gether without reconstructing the parts, and to such as do 
not co-act so as to produce a new result or operation by 
their co-action. Kenaga simply put Currier’s half poles 
ontoan old sweep-rake, without any change, adaptation, or 
reconstruction. Currier attached his poles with two bolts, 
and Kenaga uses the same two bolts; the only difference 
between them is that Currier’s bolts are horizontal, while 
Kenaga’s are vertical. There certainly is no invention in 
the manner of applying the poles. 
This case seems to come squarely within the rule laid 
down in Aron v. Manhattan Co., 132 U.S. 8&4. 


CONSTRUCTION. 


The patent states that“ the invention consists in pro- 
‘viding means at each end of the rake whereby the horses 
“there attached may back the rake out from under its load, 
‘instead of turning around and drawing it out.” 

This rake requires just as much turning of the horses 
as the ordinary sweep rake does which is not provided 
with poles, and more turning of the rake, (page 199, A 10), 
for it is self-evident that when coming from the field to the 


stacker, the team and rake must be turned around to go 
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back, and that when back again the team and rake must 
be turned to fill it for each load, and that so far as the mere 
matter of turning is concerned, the pole rake, if as easily, 
is not any more easily managed than the other; in fact, the 
principal advantage claimed in this respect is that a better 
approach can be made to a stacker so as to produce a less 
liability of breaking the rake teeth or the stacker prongs. 
It will readily be seen, however, that this objection or ad- 
vantage only relates fo such stackers as have teeth or prongs 
laying on the ground, and does not apply to a platform 
stacker, nor to harpoon or fork stackers. 

The patent states that another advantage in the use of 
the rake is “ to do away with the use of riders and to en- 
able a single man or boy to manage both horses.” This 
point relates to the lines and will be considered further on 
in connection with the testimony. 

The means provided by Kenaga at each end of the 
rakes are the projecting poles, C C (or their equivalent 
thills), which are stated to be “ stiff poles secured perma- 
nently or removably to the ends of the rake-head,” and 
that they are to be “ directed forward, upward and out- 
‘ward therefrom, so that the free front end of each is in 
‘ position to allow the adjacent horse to be hitched thereto 
“ by a breast-strap."” A rigid attachment ts necessary in 
order to produce and maintain the forward, upward and 
outward position, and the “ removably” attached implies 
the use of the rake without either poles or thills. The 
bringing of the poles around so as to make a direct appli- 
cation of the breast-strap is accomplished by the iron 
hooks, c. If thills are applied the peculiar features of the 
draft poles as to their extending forward, upward and out- 
ward, must be omitted. These features cannot, therefore, 
be used to differentiate appellant's rake from the Hudson 
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or other rake, nor as a supposed feature of resemblance in 
appellees’ rake. 

Considerable testimony has been taken in respect to 
these positions, in order to differentiate the Kenaga rake 
from the Hudson rake; but, as stated, the acknowledged 
full equivalency of thills wipes this all out of the case. It 
will be apparent to anyone handling teams that if thills 
are the full equivalents of poles, any particular feature or 
arrangement of poles, except rigidity, is of no account. 
If thills are rigidly attached to the draw bars they will of 
course project upward and forward, but not outwards, as 
they cannot be attached to the ends of the rake head as 
the poles are, but must be attached to draw bars extend- 
ing outwards therefrom, as in the Carrothers patent. It 
is therefore evident that all testimony based upon the par- 
ticular location and direction of the thills, and the testi- 
mony taken in respect to the same, can serve no useful 
purpose in determining the issues of this suit, as under 
the patent they may be all thrown away and still have 
their full equivalents in the thills, which, with the excep- 
tion of being rigid or stiff, cannot have the peculiarities 
which are within the specific terms of the specification 
itself. 

If the court should conclude that the patent is 
void for either reason, to wit: want of patentable inven- 
tion, or want of novelty when considered in relation to 
the prior art, it is immaterial what the true construction 
of the patent ts; but if the court should be of the opinion 
that it is a valid patent, then its true construction must be 
determined before considering the question of infringe- 
ment, which must also in this event be considered. 

Prima facie all that the patent is for is the applica- 


tion of dacking poles to an old and well-known rake. 
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This is admitted in the statement of invention, and also in 
the specification, which says: “ The horses being hitched 
to the projecting arms BB for draft, and forward to the 
poles CC for backing,” etc. It clearly appears that the 
projecting poles are applied for backing, which, with guid- 
ing, is their only known use. There is no mention in the 
specification of their being useful for guiding, except when 
they are used with and in addition to the thills, in which 
case it is a bridle-strap, and not the breast-strap, that is 
hitched to them. The larger part of appellant's testi- 
mony may, therefore, be eliminated from the case as hav- 
ing nothing té do with the patent. Upon the prima facte 
construction, it appears that this improvement is not to 
be understood as relating to the application of poles or 
rakes generally, but only to a siweep-rake class, which is 
to be used in connection with stackers, and not even to 
this class generally, but “ particularly to those rakes of 


“ this class which are drawn by horses hitched one at each 
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end. 

When we consider the patent in its relation to the 
prior art, we find that these half-tongues, or projecting 
poles, with a working space between them, are old, and 
had long been in use in connection with various agri- 
cultural implements; and we find that thills connected to 
projecting bars, or the projecting ends of asingle bar, were 
old in connection with horse rakes which are “ drawn by 


horses hitched one at each end.” 


The Perkins Patent shows this arrangement, and the 
only attempt to escape it on the part of complainant is to 
avoid its relevancy by insisting that the Kenaga Patent 
calls for the addition of these poles even when thills are 
used. It is insisted that there is no such statement in the 
patent. The statement of the patent “that it will be 
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advisable to employ the poles B,” does not make them 
essential, as has been repeatedly held by this court. 
See, 

aper Collar Co. v. Van Dusen, 23 Wall. 560. 
Brown v. Piper, 91 U.S. 39. 
Sewall v. Fones, 91 U.S. 185. 
Russell v. Dodge, 93 U.S. 462. 
Matthews v. Machine Co., 105 U.S. $9. 
Loom Co. v. Higgins, 105 U.S. 599. 


As compared with the Hudson rake, the utmost that 
can be claimed for Kenaga is that he put the unused irons 
con the ends of the poles, so as to afford a breast-strap 
hitch for backing purposes. It is true that Hudson’s rake 
does not show projecting draft bars, BB, behind the wheels; 
but as these are admitted to be old, this difference cannot 
be considered in Kenaga’s favor, as Hudson, or the public, 
have the same righi to put them in this position that Kenaga 
has, because, as appears from the record, Kenaga found 
them just where they are placed, and it appears from the 
evidence that when the hitch is carried back in this manner 
the Hudson poles are long enough to be used in identically 
the same wav that the Kenaga poles are used. 

The appellant and the appellees alike dispense with 
the front trons ¢, so that even this difference between the 
Kenaga and the Hudson rakes is an immaterial and unim- 


portant one. 


Considerable testimony has been taken in an attempt 
to show that the Hudson poles are not strong enough to 
be used as guides for the rakes, but the patents show that 
the Hudson poles are the larger and stronger of the two, 
while Hudson’s method of attachment to the rake head i$ 
perhaps somewhat less strong; but the testimony fully shows 
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that the poles in the Kenaga rake are not relied upon and 
are not used for guiding the rake or the horses. (See 
appellant's testimony, pp. 82 A. 37, 84.A. §§.) 

It also appears from the testimony that the rakes are 
cuided and turned by the draft of the horses just the same, 
with or without the poles (f. 277, A. 93). 

from the examination of the prior art, and the evi- 
dence relating to the manner of using these rakes, it 
clearly appears that Kenaga has added nothing to the art, 
nothing to the operation of the rake, and that his devices 
are all of them old and well-known in the art to which the 
patent relates, so that his claim cannot be sustained upon 
any change or novelty in the devices in the rake, or which 
are elements of the combination, or on the supposed pecu- 
liar qualities of the s¢#zff poles as applied to horse rakes 
generally, and, if the patent is sustained at all, it can only 
be sustained upon the construction that the patent is for 
the combination of the Currier projecting draft poles, with 
a horse hay-rake of a particular construction in a special 
class. The evidence amply shows that nearly all wheel 
rakes, including sweep rakes, revolving rakes and wire-tooth 
rakes, are provided with either tongues or thills for guid- 
ing and backing purposes 

IT, 
INFRINGEMENT. 

The appellees’ rake differs in several important respects 
from that shown in appellant's patent, but several of these 
differences are in parts of the rake which do not affect the 
subject matter of the claim in controversy, and yet they 
have such a bearing in the operation of the rake as strongly 
tends to the conviction that appellees’ application of poles 
to a horse rake is substantially different from that of the 


appellant. 
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In appellees’ rake the wheels are not at the ends of 
the rake, but are set in near together and revolve upon 
the rear bar of the rake-head. The appellees’ seat is 
located upon a long bar, so that the driver can, at will, 
give more or less pressure on the teeth against the ground, 
and by sliding the seat to the extreme rear of its support- 
ing bar elevate the front ends of the teeth, so that they 
will clear the ground and form a three-wheeled cart for 
the transportation of the rake and its load from that por- 
tion of the field where its load was gathered to the stacker, 
or to a barn and back again, and for the purpose of pro- 
ducing such results Aznged poles are necessary. 

One special feature of the Kenaga poles ts that they 
are “ stiff poles, secured permanently or removably — that 
is, by spikes or bolts—to the ends of the rake-head.” 
Appellees’ poles are not stiff poles, and they are neither 
permanently secured nor removably attached to the ends 
of the rake-head. The inner ends of the poles are carried 
in nearly to the front of the wheels in their new position, 
and are attached there by eye-bolts, and are braced out 
near the front ends of the teeth by brace-bars hinged to 
the draft-bars located over and nearly in line with the 
outer rake teeth, like the Hudson poles; and if the braces, 
as contended by the appellant, are in fact the acting part 
of the poles through which the backing power is applied 
indirectly, and only so much of the true poles as projects 
beyond them is material, then they are in fact the Hudson 
poles with the front ends turned outwards. It will be seen 
that the Hudson poles are hinged at their rear ends, and 
that they have sliding guideways at the front of the rake- 
head, which sliding guideways are in appellees’ rake, and 


are made of metal, instead of wood, as in the Hudson. e 


The appellant's theory of finding an infringement in 
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the appellees’ rake reduces the Kenaga invention to the 
hooks ¢, which are simple extensions outward of the front 
ends of the poles, which most certainly could have been 
applied to the Hudson poles without invention. 

The side poles or braces of the appellees’ machine 
have a limited free movement in the guide at the front bar 
of the rake-head, the same as the Hudson would have if 
two limit pins were used (one above and one below), 
instead of the single pin used by him. 

The true poles of the appellees’ machine, however, 
are the ones with which the horses are connected at their 
front ends,sand which extend inward, as shown in the 
model, and in appellees’ Dain patent at the fourth tooth 
of the rake. If the rear ends of the poles were carried in 
in this manner in the Kenaga machine it would be inoper- 
ative, for the reason that by the low connection of the 
Kenaga poles to the head the hay would wedge in under 
them so that it could not be discharged, while by the high 
location at the head, and the hinged connection of the 
appellees’ machine, no such injurious result follows, as 
however much pressure the poles may have upon the hay, 
when the teeth are dropped for discharging, the hay is 
relieved of its pressure and is freely discharged. 

It is true that the appellees use projecting bars simi- 
lar to those of the Kenaga machine, but, as we have before 
seen, these bars are public property, and appellees have 
the same right to use them that appellant has, and also 
that they are no part of Kenaga’s invention and there- 
fore cannot be used for distinguishing the Kenaga inven- 
tion from the prior art. 

In the Kenaga rake the entire weight of the front ends 
of the poles is carried upon and by the front ends of the 


rake teeth and add to this extent to the pressure of the 
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rake teeth uponthe ground, while in appellees’ machine 
their weight is carried by the team and adds nothing to 
the pressure of the rake teeth. 

[t will also be seen that by moving the driver's seat 
backwards and forwards the pressure of the teeth can be 
adjusted, or the front ends of the teeth can be thrown up 
to avoid obstacles, or held up to pass across old dead fur- 
rows, which is a great advantage and improvement. This 
movement is permitted by the hinges of the tongue and ts 
performed without raising or lowering the point of the 
tongue, while asimilar arrangement applied to the Kenaga 
rake would constantly vary the height of the tongue and 
the adjustment of their front ends, in relation to the teeth 
and to the team, while the team would impede this opera- 
tion, and at least to some extent limit it. 

The appellant’s rake is a rigid one like a road scraper, 
and the appellees’ is a flexible one, and the feature of flexi- 
bility is always an important thing in horse rakes, mowers, 
or other machines running over uneven ground. 

Appellant's poles are the old Currier poles, while 
appellees’ poles are of an organization not heretofore found 
in the art. The appellant’s poles simply require trans- 
ference from one machine to another (See Appellant's Ev. 
p. 62, A oS), while the appellees’ poles, both in form 
and adaptation, required invention, even after the Kenaga 
patent became a part of the art, as is evident from an in- 
spection, and also from the Dain patent, under which the 
appellees’ rakes are made, and was so considered by the 
Patent Office, as clearly appears from the first and second 
claims of said Dain patent 

If Kenaga made an invention in applying s/f project- 
ing poles to this class of rakes, then Dain certainly made 
an invention in applying Azuged tongues to the same rake 
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in the manner and form in which he constructed and ap- 
plied them, and both should stand independently as 
improvers of the same old machine, according to the find- 
ing in McCormick v. Talcott, 20 How. 402 


MINOR POINTS. 


Much importance has been attached to the arranging 
of the lines and considerable testimony has been taken in 
regard to the manner of arranging them,in order to enable 
one driver to manage ateam with the horses separated so 
far apart,and some witnesses have testified that when first 
brought to thtir attention they did not consider it possible 
to do it; but we call attention to the facts,—First: That 
there is nothing in the claim in any way relating to this 
hitching of the horses. Second: That /Ae methed of hitch- 
ing detailed by the witnesses zs not the one described tn the 
patent, as appears from the testimony of appellant’s wit- 
nesses, page 80 A. 20; 84 A. 56-7, 62; 96 A. 23; O8 A. 
22-3. Third: That the method actually used is one which 
farmers fell into as an advisable expedient. 

Appellant's witness Crone, page 81, A. 27, states that 
in Kentucky the parties used the Kenaga rake exactly as 
Hudson described his rake to be used; that is, notwith- 
standing the fact of the half-poles being applied, which 
was evidently the case, “ they would hitch a mule to each 
draft-bar, and put a young nigger on each horse to ride.” 

Considerable testimony has also been taken to show 
that the application of the Kenaga poles was an important 
improvement, because of the saving effected by it. The 
defect of this testimony is, that all the comparisons 
are made with an old cast iron runner rake used by each 
witness only in the season of 1882, except Kirk, who p. 


30,A 44,45, compares it with his older push-rake. This 
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old runner rake was like that of the Hunter patent of 1867, 
page 268, with the exception that runners were made of cast 
iron, instead of wood. Hale, page 86, says the saving on 
good ground was about one-third or more; on page 88, 
that, in 1882, he harvested 100 acresin two weeks; that for 
the four years 1883-—4—-5 and 6, when he used the poles, the 
harvesc for each year required about three weeks, with 
the same acreage in 1883-4; 120 acres in 1885, and 140 
acresin 1886 Thus, in fact, harvesting /ess with the pole 
rakes on wheels than with the runner rakes without them; 
on page 88 he also says that a person could not drive the 
horses with the pole rake any faster than with the runner 
rake; while Mr. Dain, page 199, A. 10, says that you 
cannot drive the team as fast, because when dragging the 
rake backwards you can put the horses on a trot, which 
cannot be done when dragging with the teeth forward: 
and that in rainy weather this is frequently done and is a 
great advantage, and an advantage which cannot be 
availed of when the rake moves forward and the teeth 
are on the ground; so that in respect to the movement 
of the team the time consumed in passing from the stacker 
to the unraked field is greater with the Kenaga than 
the old sweep rake, or the appellees’ rake, when the teeth 
are held above the ground; and the fact that Hale, with the 
old rake, handled 100 acres without the poles in two weeks, 
while it required three weeks with the poles to do the 
same work, is a demonstration of this fact. 

Finnell, page 99, states that in handling the old run- 
ner rake you had to have a man at the stack to pull the 
rake back from under its load, and that the saving of this 
man was worth at least $3a dav; but as ¢his man is not 
required or used with the ordinary sweep rake, as he was 


in the use of Kirk’s old rake, which he sold in the season 
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of 1882, and with which all comparisons have been made, 
this saving cannot be attributed to the use of poles. 

Patton, page 94, states that he changed his rakes from 
the old slide rake to the Kenaga rake, by reason of hear- 
ing of the advantage of “ wiee/ rakes’ over" slide rakes; " 
and,in answer to cross-interrogatory 41, he states that the 
ad dition of the seat and wheels were improvements upon 
the rake of 1882 

Carrington, page 103, states that the improvement, as 
compared with the 1882 rake, consisted in the addition of 
wheels and tengues, so that one man could manage the 
machine, and that the attachment for elevating the front 
ends of the teeth, shownin appellant's Acme rake of 1886, 
was of value 

Ihe only saving mentioned in appellant's patent ts 
to do away with two riders, sothat a single boy or man can 
manage the machine; but it is evident that in all of the 
rakes and other machines exhibited by the appellees the 
team was managed by one man, as teams usually are under 
all circumstances, and, as we shall see hereafter, this sav- 
ing is attributable to the arrangement of ¢he dines rather 
than to the application of poles. 

On this feature, Kirk, p. 30, A. 46, savs that two 
boys cost the same as one man. If the two boys rode, 
the one man tor driving was dispensed with so that 
under this statement there was not even the saving of the 


cost of one boy 
It is not contended, nor is it necessary to contend, that 
the horses can be brought around, so as to alternately draw 
the rake forwards and backwards by a single man or driver. 
Neither does Kenaga do it, as hisrake zsa/wayvs drawn 


forward, the same as any other machine or vehicle; and it 


- 
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is not an invention, nor is it anything new for one man to 
drive two. four, or more horses. 


It appears from the testimony that the saving in 


respect to moving the rake is against the application of 


poles, exept in one particular, that of catching the teeth 
while the rake is gathering its load, or when backing is 
required to free it for so short a distance as that required 
to liberate the rake from a tussock or hummock of grass. 
This can undoubtedly be accomplished quicker by backing 
than by turning the horses, and with this sole exception 
there can be no saving in time, while in getting back from 
the stacker to the field there is a greater disadvantage and 
loss of time: so that in the average there is no saving, so 
far as time is concerned 

The devices show, and the fact is, that the saving lies 


solely in the supposed dispensing of one boy or rider, and 


that this is due, not to the poles, but to the hitching of 


the horses and the arrangement of the lines 

Johnson, page 91, states that he bought the Kenaga 
rakes of Kirk for the same price that he paid for the 
slide rakes and sold them for the same price; while Patton 
(p. 93), also a dealer in agricultural implements, states that 
the pole rake was $5 more than the 1882 slide rake. 

Asa complete answer to the use of poles as culdes to 
keep the horses off the rake, (rone, pave So, states that 
after the horses were driven an hour and a_ half they 
would learn their position, and, on page 82, that after an 
hour or two the horses would learn to keep AWAY from the 
rake. Carrington, page 105, says, that horses learn their 
positions in less than half a day. The Hudson poles 
would cuide and keep the horses off from the rake teeth, 
as they are in line with the rake teeth, and would hit the 


horses in ample time to keep them off the rake teeth 


5 | 


Some testimony has been taken in regard to the hitch- 
ing irom the bit of the horses to the pole as a guide, but 
as according to the patent this method of guiding is only 
used when thills are applied, and only as an “ advisable " 
procedure, it is not necessary to follow this point or the 
testimony relating to it. 

All that has been said or can be said with regard to 
any saving by the use of projecting poles, can be said with 
equal truth in respect to anv or all of the old rakes, har- 
vesters, orain, corn, or cotton cutters, and other machines 
where two horses are used, spread apart and handled by 
a single driver, and this,method of attempting to bolster 


up the Kenaga patent must of necessity be a failure. 


QUOTATIONS FROM THE RECORD. 


a em 


Invention. 

BATES states the invention as follows: 

Page 161, A. 4—" The invention is stated in the pat- 
ent, to relate to horse hay-rakes of the class in which the 
horses are hitched, one at each side of the machine, to 
projecting draft-bars. To overcome certain objections, 
which he sets forth, the patentee adds, to the rakes of the 
class named, a couple of stiff poles, one at each side of the 
machine, which poles project outward toward the heads 
of the horses, so that the horses may be attached to them 
to back the machine when desired. It is the combination 
of these stiff poles with the draft-bars, which | understand 


to be the improvement specified in the claim of the patent. 


The patentee states in his specification, that instead of the 


poles, thills may be used, the thills being the equivalent 


wr 
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of the poles. As I understand the specification, there ts 
nothing peculiar about these thills or poles, except their 
application to this particular machine; they are the ord1- 
nary devices, to which the horses are hitched forward, for 
backing the wagon or other machine to which they are 
hitched, and for guiding the animals. ” 

Page 168: C. Int. 31—“ Refer to the Defendant's Ex- 
hibits King Patent and Bean Patent, and say whether or 
not they are fair illustrations of the prior art, in the class 
of sweep rakes having side-draft attachment, as mentioned 
in lines 12 to 32, column 1, of the printed specification of 
the Kenaga patent ? 

A.—" So far as they go, they are. | should say, how- 
ever, that the drawing of the Kenaga patent itself was the 
fairest illustration. Imagine the poles CC to be omitted, 
and the Kenaga drawing shows exactly the class of rakes 
known to the art at the date of Kenaga’s invention. At 
least the specification so states in the lines referred to, and 
lines 37 to 40.” 


Page 191: Int. 213—" How, if at all, would it change 


the character, construction or use of the combination of 


parts, claimed in the complainant's patent, if the Kenaga 
rake was placed in front of and attached to an elevating 
apparatus? 

A.—" Not at all. The combination would still be 
there, and would operate in exactly the same way, and 
accomplish the same purposes as before. ” 

KIRK, page 74: R. D. Int. 184—* What do you mean 
by stating in your answer to C. Int. 178, that it would 
make but very little difference if the front end of the 
Hudson bars were brought outward by attaching said bars 
to the outside of the front standards shown in the Hudson 


rake? 
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A.—* The necessary distance to which the ends of 
the poles C should extend outward from the points of the 
outside end teeth of the rake, in order to keep the horses 
off of the said teeth, should be about three feet; an out- 
ward extension, of six inches would be no perceivable 
advantage.” 

R. D. Int. 185—“ When you speak of the poles ex- 
tending outward, as in your last answer, from the points 
of the outside end teeth, do you mean in advance of the 
teeth, or at the side of the teeth? 

A.—“ I mean laterally outward, from the side of the 
teeth.” 

DAYTON, page 112: “ What was old in the rake 
described in the Kenaga patent was the rake proper, and 
the projecting draft-bars to which the horses were hitched. 
What is new in the Kenaga patent, is the added elements 
of stiff poles, having their front ends arranged in position 
to be hitched by breast-straps to the horses so as to en- 
able the rake to be backed from under its load, and also 
serving to aid in guiding the horses when driven by a 
single man or boy located centrally behind the rake, or 


the equivalents of these guiding and backing poles. 


No Invention. 


The following quotations relate mainly to matters of 
skill in adaptation and to selections of common and well- 
known devices applied to produce their old and well- 
known operations: 

BATES, page 162: “ The Currier patent shows and de- 
scribes a corn-harvester, in which the horses are hitched, 
one at each side, to projecting draft-bars, and in which 
there are two stiff poles, one on each side of the machine, 


which poles project forward, upward and outward, so 


54 


that the tree front end of each is in position to allow the 
adjacent horse to be hitched thereto. This is exactly the 
complainant’s combination applied to a corn-harvester, in- 
stead of toa hay-harvester or rake. Any mechaniccould, 
without invention, have taken this combination from the 
Currier patent, and applied it to one of the existing rakes 
at the date of the Kenaga invention.” 

Page 163: “ The King patent of 1866 shows and de- 
scribes a horse-rake, in which the horses are hitched one 
at each side of the machine. If the thills of the Mason 
patent, or the poles of the Currier patent, were applied to 
this machine, as they could be by any mechanic without 
invention, we would have the complainant's patent 
machine. 

“ The Wicks patent shows and describes a horse-rake 
having a pole to which the horses are hitched. This ma- 
chine can be used to gather a rake full of hay to deliver to 
the stacker, and the machine can then be backed out from 


under its load, just as the complainant's machine is. 


“ The Middlecoff patent of 1869 shows and describes 
a horse-rake for gathering hay and delivering it to the 
stack. The horses are hitched one at cach side of this ma- 
chine, and it is only necessary to apply to it the thills of 
the Mason patent, or the poles or draft arrangement of the 
Currier patent, to convert it into the machine described 
and claimed in the complainant's patent. Any mechanic 
could make this application without invention, and it is the 
first thing he would think of, if he wanted to back his rake 
out from under its load, or to arrange it so that the horses 
could be managed by a single man or boy.” 

Page 164: “ The Whitney patent of 1871, shows and 
describes a corn-harvester, in which the horses are hitched‘ 


one at each side of the machine, to suitable draft-bars. 
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At each side of the machine there is a pole extending for- 
ward and outward, to which the front end of the horse is 
hitched. This enables the horses to back the machine, 
and enables one min to manage both horses. Any me- 
chanic could su'stitute haying mechanism for the corn 
harvesting mechanism, and thus produce the machine of 


comoplainant’s patent without invention. 
“ The Carrothers patent of 1872 shows and describes 
a corn-harvester, having a pair of thills at each side of the 


machine, and a series of teeth in the space between them. 


These teeth could be arranged to gather hay and deliver | 


it to the stacker, and the machine would then be exactly 


the machine of complainant's patent. 


“ The Bean Patent of 1873, shows and describes a horse 
rake of the class set forth in complainant's patent. Any 
mechanic could, without invention, apply to this Bean 
machine, the separate poles of the Currier or the Whitney 
patents, or the separate thills of the Mason, the Patton, or 
the Carrothers’ patents, thus producing exactly the machine 
of the complainant's patent. He could do this without 
invention, because neither the poles or thills nor the rake 
have to be changed at allto adapt them to each other, and 
because the functions and operation of these parts, is ex- 
actly the same in their new position that they were before. 

“The Rumrill Patent of 1874, shows and describes a 
similar machine to that of the Bean patent, and the same 
remarks apply to it as to the Bean.” 

Page 168: “° Most of the prior rakes could be discharged 
by backing them, by simply adding to them the old and 
well-known thills and poles, in the old and well-known 
manner.” 


KIKK, page 30: Int. 43—" You may state whether 
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or not this demand for attachments to convert the old drag 
rakes into rakes of the Kenaga pattern still continues? 
A.—*“ It does, and we furnish vearly a great number of 
them.” 
Page 62: C. Int. 108—" If you took the same rake 
that Kenaga took to use with his tongue, and applied 


thereto, the Currier poles, parallel to each other, in line 


with, and over the outer teeth, would you not still have the t 
Kenaga rake; or would it, in your opinion, be another and F 
different rake? 

A.—" If Lunderstand your question exactly, presum- 


ing that the rear part of the Currier tongues were bolted ) 


to the same blocks at the rear of the rake, as shown in the | 
‘Complainant's Exhibit Acme Rake Model,’ I think they * 
wouid serve the same purpose for backing, though not as 
well as in the Kenaga device; neither could the rake with 


these poles be drawn on toa pitcher orricker fork. Ithink 


that it would be substantially the Kenaga rake though not 
as practical as with the poles shown as Kenaga arranged 
them, for either backing or other purposes.” 

Page 70: C. Int. 154—* The drawings, however, 
clearly indicate how the tongues are attached to the rake- 
heads, do they not? 

A.—" For the reason that rake-heads at the date of the 
Kenaga patent were arranged and constructed similar to 
those in Acme Model and Exhibit Defendants’ Rake, I 
think they do.” 

HESSLING, page 96: C. Int. 27—" The leaving out 
of the check line after the trouble you had with it was your 
own idea, was it not? 

A.—" Yes, sir; so far as I reccllect.”’ 

DAYTON, page 139: C. Int. 50—" It you was draw- 


.‘- . . . e 
ing a specification for some improvement in a cart, and 
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which in no way related to the draft devices, would you 
not think it sufficient in this respect to say that the vehicle 
was to be drawn by horses harnessed in shafts or poles to 
be there provided, the method of attaching and using poles 
and shafts being so very old that it would be entirely safe 
to leave this matter of harnessing to the skill of the con- 
structor? 

A.—" I would, because in that case nothing unusual 
would be intended relative to the position of the horses or 


the mode of operation of the thills or poles. © 


Page 145: C. Int. 77—" Is not the handling of a team 
composed of two horses, by a single driver, the rule, and 
not the exception? 

A.—" It is and was, except as to this class of long 
stacker rakes, where the rule was the other way without 
exception prior to Kenaga’s invention.” 

Page 147: C. Int. 83—" You would take it, would 
you not, that the Carrothers machine was managed by a 
single driver? 

A.—" IT would.” 

C. Int. 86—" You would understand, would you not, 
that this Carrothers machine could be backed? 


A.—" I would.” 

Page 148: C. Int. 92—* Would not a Kenaga rake, 
four or six feet wide, be an operative machine for gather- 
ing hay trom a windrow? 

A.—" Yes.” 

Page 151: A. 111—“ In the sense that all poles are 
the same in being long sticks or bars, Lefendants’ Patent 
Exhibits show the poles that Aenaga selected for his rake, 
but they do not show, in a single instance, such poles 


applied to anything in the same way or wherein they 


accomplish al! of the same results, or wherein they are 
employed in the same combination. — 

Page 152: C. Int. 116—* Then, is not what you have 
thought to be a new mode of operation in the Kenaga 
rake, simply a different way of handling it to produce the 
old operations? 

A.—" By the new mode of operation to which I have 
several times referred, I have not meant a new mode of 
doing its work, but anew mode of managing the rake, 
including the management of the horses by a single driver, 
in the direction in which the horses work in withdrawing 
the rake from beneath the load, and in drawing it empty 


across the fleld.” 


Hudson Patent. 

BATES, page 186: C. Int. 183—" Would it not be 
necessary to modify the arms C, of the Hudson machine, 
by providing them with means whereby the chains could 
be connected thereto? 

A.—* It would be convenient to have a staple or loop 


or hook at the end of the arms. That could easily be 


put on 


DAIN, page 200: Int. 12—° Please look at Defendant's 
Exhibit Hudson Patent, and state whether or not the poles 
there shown, under the proportion stated in the specifica- 
tion, would be of sufficient length to connect the horses 
with them by ring and strap, as mentioned in your last 
answer? 

A.—* The specifications states that the teeth are 
about eight feet long, and the drawings show that these 
poles, marked C, are full as long as the teeth, while the 
attachment for the horse’s single-tree is onthe outer end of 


the axle, at the rear endof the teeth; it would allow a horse 
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being hitched by his breast-strap ring and extra strap, as 
spoken of in the last answer, as the ordinary thills ina 
buggy or wagon are only about six feet long from the 
single-tree to their torward ends.” 

Page 202: C. Int. 27—" If, therefore, as one skilled 
in the art you were to build a machine in accordance with 
the Hudson patent, and to accomplish the purposes of this 
patent you would extend the bar C about as far forward 
as the front of the horse's shoulder, would you not? 

A.—"IT would extend it at least this far forward, but as 
the specifications speak of the teeth being about eight feet 
long, the dravtings would show the bars C to be even 
longer than to pass the horse's shoulder.” 

Page 203: “Assuming the dimensions, as stated in 
the specifications and drawings, it would be possible to 
hitch the average horse to the bars C by their breast- 
straps, especially if the irons shown, marked ¢, on the 
ends of the poles C, of the Kenaga patent, which are not 
claimed therein, nor are they used on their machines, were 
used on the ends of these bars C, of the Hudson patent.” 

Page 204: C. Int. 41—* Would it not be necessary to 
extend these bars in some manner, either forwardly or 
laterally ? 

A.—"* The horses could be practicably hitched to this 
rake, in the manner spoken of in the preceding question, 


without the use of anv other device or extensions. ’ 


C. Int. 42—" What do vou mean by the expression 
‘practicably hitched, in your last answer? 

A.—" 1 mean that the horses could be hitched to the 
rake by any one who knew how to hitch up a horse, so 
that the rake would operate.” 

C. Int. 43—" Operate for what purpose, and in what 
manner? 
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A.—" For the purpose of raking hay from the field 
to a stack or ricker.”’ 

Page 207: A. 64—" It would make no difference, 
in my judgment, how high or low the rear ends of 
these bars C might be connected to the head of the rake, 
so long as their forward ends were free for the attachment 
of the horse's breast-strap at a convenient height.” 

Page 208: C. Int. 75—"“ What do you undestand to 
be the object, in the constructions defined in the Kenaga 
patent, of attaching the poles at the end of the rake-head? 

A.—"In order that the horses may be hitched by the 
side and close to them, similar to that shown in the Hud- 
son patent. . 

C. Int. 76—“ Do you mean to infer by this last 
answer, that the purposes of the poles in the two patents 
are the same? 

A.—" By attaching the horse’s breast-strap to the 
end of the poles, in both the Kenaga and Hudson patents, 
their purposes would be the same.” 

KIRK, page 68: A. 141—"* They would be more ex- 
pensive to make in four pieces in a frame, neither do I 
think the frame could be made so strong as the solid piece 
of wood set edzeways with bolts passing through them 
drawing the grains of the wood together, giving them ad- 
ditional strength, but I don’t know it would make any 
difference in other respects so long as the necessary pur- 
pose for which it is intended is accomplished.” 

Pave 71: C. Int. 161—" If the location of the Hud- 
son cross bar above the rake-head is a proper one to pre- 
vent ‘the hay from slipping back over the prongs’ in a 
Hudson machine, it would be a proper one in a Kenaga, 
would it not; [mean as located by vou in the Exhibit 


Hudson machine? 
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A.—" The cross bar would, of course, serve the same 


purpose in that regard on one rake as well as the other.’ 


Page 75: R. D. Int. 189—"“Assuming the wheel as 
shown in the Hudson drawing to be made on a scale as of 
fifteen inches diameter, which I understand to be the 
diameter of the wheel actually used by Hudson, about 
how high on such scale as a basis, above the end teeth, 
would the front and rear standards extend, which are 
attached to such teeth and serve as supports for the hand 
bars C? 

A.—" The front standard would be fourteen inches, 
and the rear standard ten inches, as near as I can calcu- 


late. 


DAYTON, page 138: C. Int. 45—"A rake having the 
supposed construction of locating the poles over and in 
line with the outer teeth and the ends carried outwards by 
means of iron hooks, could be backed, could it not, and 
managed by a single driver, having the reins arranged as 
stated in the Kenaga specification? 

A.—‘ It could be backed, undoubtedly; that is, the 
backing force could be made to act through the poles thus 
constructed. But whether the horses would be kept off 
the rake in backing, or would be properly guided in other 
movements of the rake, | am unable to say.” 

Page 149: C. Int. 98—" If you applied draft bars, like 
the draft bars B of the Kenaga machine, to the Hudson 
rake, Hudson's poles would then be long enough for 
tongues or poles, would they not, to be used for backing 
purposes? 

A.—" Draft-bars could be set far enough behind the 
wheels of the Hudson rake to bring the horses’ breasts 
back of the ends of the lifting poles or bars of the Hudson 
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rake, and this condition of such supposed use would 
thereby be produced.” 

Page 150: C. Int. 107—"“ Do you understand that the 
Hudson drawing is made any more specific in regard to 
proportions than the Kenaga is? 


A.—* I don’t suppose it is.” 
Perkins Patent. 


BATES, page 190: Int. 209—“ Would a mechanic 
skilled in the art, have any difficulty in constructing the 
apparatus described in said Perkins patent for gathering 
cut crops, from the Perkins specification? 

A.—" No, sir; none whatever. The description its 
very clear.” 

Page 197: C. Int. 255-—" In this class of machines, at 
the date of the Perkins patent, was it not common to hitch 
the horses to the machine without providing any means 
whereby the machine could be backed? 

A.—" Yes, sir; and so, also, it was common to pro- 


vide such means.’ 
Field Operations. 


BATES, page 105: f. 309—" With the old-style rakes, 
when the load is brought to the stacker, the horses can be 
swung around, drawing the rake away from the load, and 
taking it back to the field on a trot; whilst, with the com- 
plainant’s patent rake, the rake must first be backed away 
from the load; the load must sometimes be held while the 
rake is backing away from it; the rake must then be turned 
around, and, owing to the impossibility of raising the 
teeth any distance from the ground, must proceed slowly 
back to the field.” 

Concerning the Hudson rake, page 163, f. 306, he 


63 


says: “ Ateach side of the rake there is also a pole, which 
extends forward near the horses’ heads. The horses could 
be hitched to the forward ends of these poles, and then 
could back the machine, and one man could manage both 
horses. With the horses hitched to the front ends of these 
poles, the Hudson machine would contain the combination 
of the complainant's patent. Any ordinary farmer’s boy 


would hitch the horses in this way without invention.’ 

Page 170: C. Int. 44—"* Please describe the operation 
of arake, made in accordance with defendant's model, when 
backing from beneath its load? 

A —" Thert is no particular operation about it. The 
horses pull back upon the ends of the poles, and the rake 
moves backward.” 

C. Int. 45-—" Am I to understand, therefore, that in 
backing a rake, made in accordance with the defendants’ 
model, and a rake made in accordance with the Kenaga 
patent, the operation of the poles is the same? 

A.—* The poles force the rake backward in both cases, 
just as any wagon pole does, and just as the poles in the 
Hudson, Whitney and Currier patents, force their machines 
back. © 

C. Int. 46—"“ Is the operation of the poles, in the two 
forms of rakes referred to in the preceding question, the 
same in wheeling or turning the rake? 

A.—" The poles have nothing to do with turning the 
rake. The rake is turned by making one horse move 
faster than the other.” 

C. Int. 47—" Am I to understand, therefore, that so 
far as the operation of turning the rake is concerned, the 
poles have no useful functions whatever? 

A.—" None whatever, except as fenders to keep the 
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horses off the teeth in the defendant’s machine, and pos- 
sibly off the wheels in the Kenaga.”’ 

C. Int. 48—“ Please explain where there is a differ- 
ence, in the mode of operation of the poles, of a rake, 
made in accordance with defendants’ model, and a rake 
made in accordance with the Kenaga patent? 

A.—* In backing the Kenaga rake, the tendency will 
be to raise the teeth, whilst in the defendant’s rake there 
is nu such tendency. In the Kenaga rake, the poles pre- 
vent raising the teeth off the ground to any extent, when 
the rake is moving forward, owing to the weight of the 
poles, and the fact that they would strike the horses under 
their chins, whilst in defendants’ rake, there is no such 
resistance, and the teeth may be raised to a considerable 
extent.” 

BATES: page 181, C. Int. 135—" For purposes of 
practical field operation, would it not be necessary to 
employ separate riders for the horses, in order to turn 
them about in the manner defined in the patent, even if 
thills were employed? 

A.—"“ No, sir. The horses could be turned in both 
manners, by one man at the center of the rake.”’ 

C. Int. 136—" Would this be a practical way of oper- 
ating the King rake, with the suggested modification? 

A.—" I think it would.” 

DAIN, referring to rakes with and without poles, says: 

Pages 199, 200: A.—* The rakes being of the same 
size, | don’t think there would be much difference in the 
capacity, if any, as the horses can be turned around and 
pull the rake from under its load, and go back into the 
field after another load, without any other stops, and with- 
out any danger of the teeth running into the ground, or 
obstructions as they are pulled backward, no matter how 
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fast the horses might travel, as the rake is pulled back- 
ward; while with the Kenaga, or rakes of that class, the 
horses must first back the rake from under its load, then 
turn the horses around with the rake, before starting back 
after another load, and this same turning operation must 
again be repeated, when it is desired to re-load the rakes. 
The difference in the rake shown in the model and the 
Kenaga rake, or the other rakes mentioned, when the 


‘horses are backed from under the loads, then, by 


the driver moving back on the seat bar, lifts the points of 
the teeth clear of the ground, and by the tongues being 
hinged to the rakes allow the teeth to raise sufficiently high 
to pass over any obstructions, and thus to pull much lighter 
and not wear the points of the teeth, as would be the case 
in the Kenaga device, where the tongues are bolted rigid, 
or even in the rake that is pulled backward.” 

Int. 11—" In the specification of the Kenaga patent it 
is Stated, ‘that an iron hook, c, extended outward from 
the end of the pole C, will give a hitching-point more 
directly in front of the horse.’ State whether or not such 
front iron ¢ is applied to the rake poles by any one, within 
vour knowledge; and if not, state how the horse ts con- 
nected with the front end of the pole? 

A.—" They are not applied to any of the rakes or 
poles, to the best of my knowledge, and the horses are 
attached to the end of the bar, without the use of this iron, 
by a ring fastened directly to the end of the wooden bar, 
which is fastened to the horse's breast-strap by means of 
another strap or chain.” 

Page 201: C. Int. 21—*“ In your judgment, cannot a 
successfully operating rake be made, in accordance with 
the Kenaga patent, by one skilled in that particular art? 

A.—*“ One serious objection might be raised to the 
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rakes, as the points of the teeth cannot be gotten off the 
ground. Aside from this, the rake would work.” 

C. Int. 22—* This objection, which you have noted, 
was common to all drag or side-draft rakes, at the date of 
the Kenaga patent, was it not? 

A.—* This was common to allrakes of this class, with 
the exception of the Hudson rake, who hitched the horses 
at the side, and provided that a bar might be used, whereby 
the points of the teeth could be lifted over obstructions or 
clear of the ground.” 

Page 211: A. 93—" The furning of the rake is not 
done, nor can it be practicably done, dy the use of the 
fongues, as the rake teeth being of such a length, and so 
many of them, that the friction upon the ground at their 
points would be so great that it would be very difficult, if 
at all accomplished, by the ends of these tongues; but as 
one horse moves forward, and the other one is held back, 
the horse that is moving forward will turn the rake teeth 
upon the ground to any desired position, by means of his 
attachment to the single-tree, as is shown in the Bean and 
Hudson patents, independent of these tongues.” 

Page 210: A. go—" The operation of backing from 
beneath the load, or away from the stacker, would be the 
same asin backing the rake at any other time, which 
would be accomplished, by means of the horses’ breast- 
straps being attached to the forward ends, the same as it 
would be accomplished by attaching the breast-straps to 
the forward ends of the bars C, of the Hudson patent.” 

Page 213: A. to1—" Inasmuch as it is provided so 
one man can handle the horses, instead of two boys, this 
much of it would be some advantage, but would not add 
much, if any, to the capacity, as it could not go back into 


the field as fast as the old form of drag-rake, as the teeth 
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would necessarily run into obstructions; and it also requires 
longer to back from beneath the load a sufficient distance 
for the horses to turn without cramping the hay, and then 
turn clear around, which operation would have to be, as 
far as turning is concerned, repeated, when wishing to 
gather another load or come back toward the stacker, 
while with the common drag-rake, the horses are turned 
straight around and go back into the field without any 


other stops.” 


KIRK, page 25, describes his 1882 tunner rake as fol- 
lows: A. 7—"It was along wooden sweep rake, about 
twelve feet long, with wooden teeth about eight feet long, 
mounted on cast-iron runners, and it was operated by 
hitching a horse at either end, and a boy riding each horse. 
The rake would be drawn backward in the field to the 
place of commencing to rake, and the boys would turn the 
horses ana travel in the direction of the stack, gathering 
he hay on the rake.” 

Page 35: A. 84—" The poles or tongues, are also 
guides, each horse being fastened to each tongue. When 
necessary to turn the rake to the left, hold back the horse 
on the left by means of the driving line, moving up the 
horse on the right, keeps both horses’ heads in the same 
direction until the direction is reached in which it is de- 


sired to drive the rake and then go ahead.” 


CRONE, page 82: Int. 39—" State whether or not 
during the turning movement the horse on the left will be 
touched by the adjoining pole? 

A.—" He would if he did not step to the left, which 
he is sure to do after an hour or two of practice on the 
rake.” 


Page 84: C. Int. 55—"“ If you had a load on the 
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rake, do youthink either horse could turn it by the breast- 
strap and pole, by pulling sideways on the strap? 

A.—‘“ 1 don’t think it could, a big load.” 

C. Int. 63—"“ Is the breaking of poles or rake teeth 
avery common accident or occurrence? 

A.—"“ They are not infrequent.” 

CARRINGTON, page 103: C. Int. 38—" Would not 
a rake drawn backwards into the field be less liable to 
catch into the ground than when drawn forwards? 

A.—*" | think it would.” 


IT]. 
INFRINGEMENT. 


BATES, page 166: “If the complainant’s patent be 
constructed to cover any combination of two poles and 


two draft-bars in a horse-rake, then of course, it would 


cover defendants’ construction: but if it be limited to stiff 


poles, or fo the particular poles which it shows and de- 
scribes, then it clearly does not include the defendants’ 
machine.” 

DAIN, page 198, f. 367: “ The difference in the oper- 
ation is, that in the Kenaga patent, the tongue being 
rigid and not allowed a free movement at its forward end, 
it necessarily rises and falls, with the undulations of the 
vround, with the points of the rake teeth and not with 
the horse. 

“In the model shown, the tongues, having a free up 
and down movement, are allowed to move with the horse, 
independent of the rake teeth; and as the rake teeth drop 
into a dead furrow or hollow, the tongues do not pull 
down on the horses’ necks, as in the Kenaga device; nor 


do they strike under his neck, as the teeth pass over an 
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obstruction; in the Kenaga rake, the teeth continually run 
on the ground, either in raking or when going back after 
a load, while in the model shown, by the tongues being 
hinged, the rake teeth may be raised clear of the ground 
and not in any way affect the forward ends of the tongues; 
in the Kenaga device, if the teeth were raised, it would 
necessarily raise the ends of the tongues up against the 
horses neck” 

Page 212: A. g9—" In constructing a drag-rake, 
they have for years been used with a projecting bar out- 
side of the head of the rake, a sufficient distance to allow 
the horses to be hitched directly back to the bar by a sin- 
vle-tree, and still be outside of the wheel. The wheels 
very often, however, were placed beneath, or in the body 
of the rake, and overcomes the objections of having them 
on the ends of the rake, similar to those shown in defend- 
ants’ rake. The advantages are, in constructing a rake 
like defendants’ model, over the old form of drag-rakes 
just mentioned, that in defendants’ rake, by means of the 
hinged tongues, admits of provision being made whereby 
the rake teeth may be elevated clear of the ground and 
obstructions, and not in any way affect the position or 
working of the tongues, and not be allowed to tip too far 
backward. By this construction of tongue, they will not 
in any way interfere with the rake teeth passing over 


nor destroy the 
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rough and uneven ground while raking 
free movements of the points of the teeth, which would be 
the case if a stiff tongue were used, asin passing over ob- 
structions the teeth could not be raised sufficiently high 
to clear, without raising this stiff tongue up under the 
horse's neck, at its outward extension or casting at c. 
Then, if the teeth would drop into a dead furrow or hol- 


low, or the horse would be passing over a knoll, the teeth 
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would be raised clear of the ground, or pull down on 


the horse’s neck.” 


Stiff Poles. 

DAIN, page 199: Int. 8—" Among dealers and manu- 
facturers of agricultural implements, including horse rakes, 
what would be understood by the expression ‘ stiff poles 
secured permanently or removably to the ends of the rake- 


head,’ or what is understood by the term * stiff poles’? 


A.—*‘ They would understand that it was one bar, 
fastened to the side of the rake-head in such manner 
that it would not move in any direction, other than that 
secured in, but could be, if desired, detached from the 
rake entirely.” 


Page 211: A. g6—" As the tongues are hinged at 


their rear ends to the rake in the defendants’ model, when 
the horse is backing 


p>’ 


to the height of the horse, and to the height of what- 


the tongues will contorm freely 


ever his attachments may be, and not draw. up or down Ne 
; ; - i 
on his neck, as would be the case in the Kenaga or Hud- up: 


son device. 


DAYTON, page 131: C. Int. 11—* Do you understand 


the word ‘stiff,’ as there used, to be simply a quality 


inhering in the material of which the poles are made, 


or that the stiff was to exist in the relation of the poles to 
the rake? 


A.—'‘ I understand it to apply to the quality of ri- 


gidity in the pole itself, the idea of proper rigidity of the 


connection thereof, with the rake head, not being ex- 


pressed tin words, but assumed and indicated sufficiently in 


the drawing.’ 


Poles. 


BATES, page 180: C. Int. 127—" If poles or shafts, 


such as are shown in the Currier patent, were attached to 


me 
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the King rake, in the manner shown in the Currier patent, 
would it not be necessary to extend said poles or shafts in 
an upward direction? 

A.—" If attached directly to the rake-head, it would 
be. If attached to the swinging frame, or to the upper 
cross bar above the axle rake-head, they would not neces- 
sarily extend upward.” 

Page 186: C. Int. 179—" From an examination of the 
specification and drawing of the Hudson patent, how long 
would you say the projecting arms to be? 

A.—"“ I should think, altogether, eleven or twelve 
feet. I base this estimate on the statement of the specifi- 
cation, that the wheels are fifteen feet apart and the prongs 
eight feet long.” 

Page 189: R. D. Int. 203—" So tar as keeping the 
horses off the rake is concerned, what advantage, if any, 
does the rake of the Kenaga patent possess over those of 
the Hudson and Rumrill patents? 


A.—" None whatever.” 


DAYTON, page 21: A. 6—" The drawing undoubtedly 
shows the poles bolted or pinned to the rake-head. The 
words ‘ secured permanently or removably’ I understand 
to indicate the allowability of other than this form of attach- 
ment, which will commonly, | believe, be understood to 
be a permanent one, though not so certainly a permanent 
one as though the poles were framed in with the members 
of the rake-head. ” 


CRONE, page 81: Int. 30—" You may say whether or 
not the hitching from the horse's bit to the adjoining pole 
is an essential in securing the proper operation of the 
horse? 


A.—" It is in almost every instance.” 


{2 


Thills. 

BATES, page 189: C. Int. 200—“ Would it not be a 
decided advantage to employ poles, in connection with the 
thills? 

A.—" I think not; I don’t see how it would be.” 

C. Int. 201—“ Unless poles were so employed, would 
there not be danger of the horses breaking the thills, in 
the operation of backing, or turning, or wheeling the rake? 

A.—‘ No more than there is of breaking the poles, 
when they are used instead of thills. ” 

DAYTON, page 22: C. Int. 12—" When thills are so 
employed, do you understand from the patent that the 
poles C C are to be dispensed with? 


‘* 


A.—" As a backing device, yes. 


KIRK, pages 66,67: “ I have experimented and tried 
to work two horses between thills, one at each end, with 
the ends of the thills rigidly attached laterally, but verti- 
cally pivoted to the draft-bar of the Kenaga rake without 
the lead poles, and found that the same could not be suc- 
cessfully done, as the horses being confined between the 
two rigid bars, in moving one horse before the other in 
turning, the thills would break square off, as the entire 
leverage of the outside horse would be brought to bear on 
the pivot horse, and as the shafts or thills serve no leads 
in guiding the two horses at the same time, my experi- 
ment was a failure. With the horses loosely hitched 
between tugs at the outer end of the draft-bar, and outward 
and forward at the end of the pole, gives much more room 
and allows the horses to move sideways a distance of three 
or four feet without any interference with their sides. The 
distinction between thills and poles, as commonly under- 
stood, ts, thills do not extend forward and beyond the front 


of the horse, neither are horses attached to the ends of 
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thills by means of breast-straps, while in poles or tongues 
they are.” 


Hook c. 


BATES, page 173: C. Int. 65—" Do you nnd any state- 
ment in the specification or claim of the Kenega patent, 
that the ‘iron hooks c’ must in all cases be employed? 

A.—" No.” 

C. Int. 66—"“ Would it, in your judgment, require the 
exercise of invention upon the part of a skilled mechanic, 
to omit the iron hooks from the ends of the pole, and em- 
ploy instead thereof theordinary means for connecting the 
breast-strap of a horse to a wagon pole? 

A.—* It would not; and that is why I have stated, in 
a former answer, that the Hudson patent contained the 
improvements set forth and claimed in the Kenaga patent. 
The Acme lithograph is a very fair illustration of the 
Hudson machine, with the horses hitched to the pole in 
front.” 

DAIN, page 200: A. 11—" They are not applied to 
any of the rakes or poles, to the best of my knowledge, and 
the horses are attached to the end of the bar, without the 
use of this iron, by a ring fastened directly to the end of 
the wooden bar, which is fastened to the horse's breast- 


strap by means of another strap or chain. © 
Lines. 


KIKK, page 34: C. Int. 77—" This advantage is due 
largely to the arrangement of the lines, as stated in your 
direct testimony, is it not? 

A.—*" Well, I would say, in answer to that, that I un- 
derstand the arrangement of the lines, as used on the 
Kenaga rake, to be part of the combination to make up 
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the patent. He certainly could not conveniently manage 
or back the team without the use of lines.” 

Page 28: A. 34—“ Kenaga had provided tongues or 
poles, on either end of the rake, for independently attach- 
ing each horse by breast-strap of the harness, providing a 
hitch and arrangement of the lines, whereby one driver 
could guide and manage the team much easier, both to 
the team and to the driver, than any rake I had ever seen 
of like class.” 

Pages 32, 33: C. Int. 66—" Please give your under- 
standing of the reasons why the Kenaga attachment in- 
creased the capacity of those older rakes to such an extent? 

\.—*“ For the reason that the two horses being con- 
trolled and driven by one driver, if a tooth of the rake 
should run into the ground or become otherwise obstructed, 
the driver simply backs his team to free such tooth and 
drive forward, which could be done ia very much less 
time than to turn the horses around, traveling a distance 
of about twenty feet at each turn, taking up the slack rope 
to move the rake either backwards or forwards. The 
single-trees often became unhooked from the tugs while 
turning the horses, causing the drivers to have to dis- 


mount and rehook them, all of which took up time.” 


KIRK, page 62: C. Int. 110—" Do you understand 
that the method of arranging the lines for driving the 
horses, is an important feature of the Kenaga patent? 

A.—" I think it is an important feature, taken in con- 


nection with all the other results to be obtained.” 


CRONE, page 82: Int. 35—" What if anything then 
serves to guide the horse, with the hitching-strap omitted ? 


A.—" The reins.” 
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Int. 36—“ Do the reins not serve in such way from 
the very outset for managing and guiding? 

A.—"“ They do very much.” 

Int. 37—What if anything do the poles do, én guid- 
ing and wheeling the team? 

A.—" Nothing at all.” 

Page 84: C. Int. 57—“ In fixing the lines, do you so 
arrange them by splitting them down, or doubling them 
so that the driver will have two lines for each horse? 

A.—" No, sir.”’ 

C. Int. 62—" The arrangement of the lines, as given 
in the directions of the Kenaga patent, would practically 
give two single lines for cach horse, would it not? 

A.—*" They would be such, to a point in convenient 
reach of the driver.” 


PATTON, page 92: Int. 19—" State whether or not, 
in your experience, the buyer or user of such rake, 
believed at the outset that such check lines must be em- 
ployed? 

A.—" Some thought it would be necessary to use 
check reins and some thought it could be managed with- 


out. 


DAYTON, pages 136-7: C. Int. 36—"“ What do you 
understand by the statement in the specification ‘ having 
the reins split back to a point in convenient reach’? 

A-—* I understand that the reins, running directly 
from opposite sides of each horse’s bit are thus brought 
into the reach of the driver, standing or riding centrally 
behind the rake head.” 

C. Int. 37—" Or, in other words, that the driver has 
practically a pair of single reins, for each horse? 


A.-——" Yes.” 
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BATES, page 178: C. Int. 117—*“ Please state whether, 
in the Currier patent, there is any statement that the 
horses are to be attached to the projecting shafts G? 

A.—“ There is no direct statement to that effect, but 
that is the obvious intention. In fact, it is a necessity, 
the machine being a sulky or two-wheeled machine. ” 

Pages 187-8: C. Int. 193—“ Do you find, in either 
of the defendants’ patent exhibits, any construction in 
which the horses are attached at the sides of the rake and 
are controlled by a single driver? 

A.—“ In the King, thé Middlecoff, the Hudson, and 
the Bean, the horses are hitched at the side of the rake. It 
does not appear whether they are controlled by a single 
driver, but they evidently could be in some of these ma- 
chines. The Acme lithograph shows how both horses 
are controlled by a single driver, in a machine like the 
Hudson. Some of the other patents show constructions, 
in which the horses are attached at the sides of the ma- 
chine, so as to be controlled by a single driver, in exactly 
the same manner as in the Acme Lithograph and in the 
Kenaga patent; these other machines are corn harvesters, 
instead of rakes.” 

Kirk’s Additions. 

KIKK, page 26: “In the years 1880 and 1881, I also 
made a few rakes with trucks and tongue, providing means 
whereby a team of horses could be hitched directly behind 
the rake, and shove the rake with the load, and guided by 
means of the trucks and rudders, something on the princi- 
ple of a header for harvesting grain.” 

Page 33: C. Int. 71—* Do the teeth in the Kenaga 
rake, as you make it, have any separate or independent 
vertical movement or vibration at their points? 


A.—" We make such teeth of hickory, eight feet long, 
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which will spring and conform to the uneven surface of the 
ground to a very great extent. We also have a lever de- 
vice for raising the points of such teeth.” 

PATTON, page gt: Int 8—*" What kind of rake, if 
any, other than this drag-rake of 1882, have you since 
sold? 

A.—" We have sold the rake with the improvements, 
with tongues, wheels and seat.” 

Page 94: C. Int. 37—“ How do you account for it 
that the owners all had them changed if they did not know 
that it could be done on favorable terms? 

A.—“ By hearing from using the wheel rakes, the 
advantages over the slide rakes.” 

Page 92: Int. 12—“ The additions of the hitching 
poles, the wheels instead of the runners, and the seat, 
when applied to the rake of 1882, made a rake like or 
unlike the rake shown in the ‘Acme Lithograph No. 2?’ 

A.—" Very much like it.” 


CORRINGTON, page 101: Int. 14—" What improve- 
ment was it which you saw, please explain? 

A.—“ The wheels and tongue; giving one man the 
advantage of driving the two horses better than two men 
to one rake.” 

Int. 18—“ What rake have you used this year? 

A.—* The Acme rake, with the attachment for raising 
the teeth off the ground, or pressing them closer to the 
ground.” 


JOHNSON, pagegt:C. Int. 25—*" Was not the changing 
from runners to wheels an important improvement? 


A.“ —It was.” 
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BATES, page 178: C. Int. 117—"“ Please state whether, 
in the Currier patent, there is any statement that the 
horses are to be attached to the projecting shafts G? 

A.—* There is no direct statement to that effect, but 
that is the obvious intention. In fact, it is a necessity, 
the machine being a sulky or two-wheeled machine.” 

Pages 187-8: C. Int. 193—“ Do you find, in either 
of the defendants’ patent exhibits, any construction in 
which the horses are attached at the sides of the rake and 
are controlled by a single driver? 

A.—‘ In the King, thé Middlecoff, the Hudson, and 
the Bean, the horses are hitched at the side of the rake. It 
does not appear whether they are controlled by a single 
driver, but they evidently could be in some of these ma- 
chines. The Acme lithograph shows how both horses 
are controlled by a single. driver, in a machine like the 
Hudson. Some of the other patents show constructions, 
in which the horses are attached at the sides of the ma- 
chine, so as to be controlled by a single driver, in exactly 
the same manner as in the Acme Lithograph and in the 
Kenaga patent; these other machines are corn harvesters, 
instead of rakes.” 

Kirk’s Additions. 

KIKK, page 26: “In the years 1880 and 1881, I also 
made a few rakes with trucks and tongue, providing means 
whereby a team of horses could be hitched directly behind 
the rake, and shove the rake with the load, and guided by 
means of the trucks and rudders, something on the princi- 
ple of a header for harvesting grain.”’ 

Page 33: C. Int. 71—" Do the teeth in the Kenaga 
rake, as you make it, have any separate or independent 
vertical movement or vibration at their points? 


A.—" We make such teeth of hickory, eight feet long, 
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which will spring and conform tothe uneven surface of the 
ground to a very great extent. We also have a lever de- 
vice for raising the points of such teeth.” 

PATTON, page 91: Int 8—*” What kind of rake, if 
any, other than this drag-rake of 1882, have you since 
sold? 

A.—" We have sold the rake with the improvements, 
with tongues, wheels and seat.” 

Page 94: C. Int. 37—"“ How do you account for it 
that the owners all had them changed if they did not know 
that it could be done on favorable terms? 

A.—“ By hearing from using the wheel rakes, the 
advantages over the slide rakes.”’ 

Page 92: Int. 12—" The additions of the hitching 
poles, the wheels instead of the runners, and the seat, 
when applied to the rake of 1882, made a rake like or 
unlike the rake shown in the ‘Acme Lithograph No. 2?’ 


A.—*" Very much like it.” 


CORRINGTON, page 101: Int. 14—" What improve- 
ment was it which you saw, please explain? 

A.—“ The wheels and tongue; giving one man the 
advantage of driving the two horses better than two men 
to one rake.” 

Int. 1&8—* What rake have you used this year? 

A.—" The Acme rake, with the attachment for raising 
the teeth off the ground, or pressing them closer to the 


ground. — 
JOHNSON, page gi: C. Int. 25—" Was not the changing 
from runners to wheels an important improvement? 


A.” —It was. 
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Stackers. 


DAIN, page 214, concerning getting hay to stackers 
or rickers, says: 

A. 106—" There was considerable difficulty when the 
boys first started to work the rake, until they had learned 
how to handle the horses; so, also, there would be with 
one person handling both horses; but in either case these 
objections would soon be overcome, especially in the case 
where the tongues were used 

Page 215: A. 115—* These stackers are used with all 
forms of rake, including complainant's common drag-rakes, 


and rakes that the farmers themselves build. © 


DAYTON, page 150: A. 108—" The Kenaga improve- 
ment has a value by reason of its use with a stacker, but it 
also has a value independently of the stacker, for the rake 
may obviously be employed alone, provided any farmer 


has such use for it 
Model of Appellees’ Machine. 


DAIN, page tog: A. 7—" In the model shown, the 
staples are made so they could be drawn up against the 
upper bar; but in the rakes as manufactured they are not 
made so they can be drawn up; neither would it work 
properly if drawn up, as it would throw the ends of the 
tongues too high for attachment to the horse's breast-strap; 
neither would we have the advantage of the raising of the 
points of the teeth, as the tongues would hold them down. 
The purpose of the staples, is to hold the rake from tip- 
ping over backwards, after it has been raised a sufficient 
distance to clear the teeth of the ground or obstructiops, 


and enable it to be balanced entirely on two wheels.” 
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From this review of the law, of the evidence, and of 
the prior art, it will be seen that there was no error com- 
mitted in dismissing appellant's bill for want of equity. 

L. L. Bonn, 
For Appellees. 
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UNITED STATES. 


OCTOBER TERM, 1889. 


THE ATLANTIC AND PACIFIC RAILROAD 
COMPANY 


vs. 


J. T. LESEUR, 
Treasurer of Apache County, Arizona. 


No. 1512. 


Petition by the Appellee to Advance the Hearing of this ; 
Appeal. 

This is a Revenue case. July 26, 1866 Congress chart- _ 
ered the Appellant’s company (See 14 U. S. Statutes, at 
page 292). By this charter leave was granted to certain A 
persons to organize under the name of “The Atlantic and * © 
Pacific Railroad Company” a railroad corporation to build a 
a railway from Springfield Missouri westward to the head = 7 
waters of the Colorado river. The corporation was or- “© 

anized and the road built in part: The Western Division 
runs, from Albuquerque New Mexico to MohaveCalifornia, a 
distance of about 800 miles extending in round numbers 
through New Mexico, 200; throughArizona,400 miles; aod 


b the remainder of the way through California. 


Sec. 2 reads as follows: 
Sec. 2. And be it fur’her enacted, That the night of 
way through the publiclands be, and the same is hereby, 
granted to the said Atlantic and Pacific Railroad Company, 
its successors and assigns, for the construction of a railroad 
and telegraph as proposed; and the right, power and au- 
thority is hereby given to said corporation to take from the 
public lands adjacent to the line of said road material of 
earth, stone, timber and so forth, for the construction there- 
of. Said way is granted to said railroad to the extent of 
one hundred feet in width on each side of said railroad 
where it may pass through the public domain, including all 
necessary grounds for station buildings, workshops, depots 
machine shops, switches, side tracks, turn-tables and water 
stations; and the right of way shall be exempt from tax- 
ation within the Territories of the United States. The 
United States shall extinguish, as rapidly as may be con- 
sistent with public policy and the welfare of the Indians, 
and only by their voluntary cession, the Indian title to all 
lands falling under the operation of this act and acquired in 
the donation to the road named in the act. 

The road was completed through Arizona in 1882 and 
‘the tax controversy sought to be determined by this appeal 
arose the next year and is still raging. The railroad claims 
that the clause: “Said right of way is granted to said rail- 
road to the extent of 100 feet in width on each side of said 
railroad when it may pass through the public domain includ- 
ing all necessary grounds for station building and shops, 
depots, machine shops, switches,side tracks, turn tables and 
water stations; and the right of way shall be exempt from 
taxation within the limits of the United States,” exempts 
all improvements placed on the right of way. 

This right of way has never been taxed in Apache 
county and I feel safe in saying in no county in Arizona. 
There are three counties in the Territory through which the © 
road runs. Apache 112 miles, Yavapai 189, and Mohave Z 
says in round numbers 100 miles. These counties * have _ 
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however taxed the improvements put by the railroad al 
said right of way and this controversy is about the legality of ae 
this tax, the Territorial authorities claiming that Congress ~ 
has never exempted any thing except its gifts—the ri <a 
of way and that every thing that has been put upon this ” 
right in the way of the shops,tracks,depots, water tanks,coal 
chutes, etc. has been put there by corporate capital and is 

taxable the same as any other private property of the same 
kind. ae 

All the Territorial Courts have taken this view. See a ; 
the opinion of the Supreme Court of Arizona, a copy of aS 
which is published in the transcript papers. E 

The case appealed from is one of a dozen cases where | 
this question has been made the bone of litigation between the © os 
appellant and the local authorities. To show the importance _ 
of this question and the necessity of this appeal being ad- 
vanced and the taxability or non-taxability of the railroad 
property settled before the next Spring assessment the appel- 
lee files with this petition transcripts of various suits where the 
railroad has resisted the officers and baffled the various 
counties in the collection of these taxes as well as various 
affidavits showing that by this litigation the collection and 
administration of the public revenues are hindered, em- 
barrassed and delayed. 

(a) A complaint is filed with the clerk of this court 
entitled the A. & P. R. R. Co. or C.C. McComas, District 
Attorney and Perfecto Armijo, Sheriff of Bernalillo county, 
New Mexico. This is a bill for an injunction sworn to by 
the applicant’s attorney in March, 1884, and asking for an 
exemption of its entire property claiming that all of its prop- 
erty in New Mexico was by the forgoing act of Congress 
exempt from taxation. 

This refers to the taxes of 1883 and the road was only * 
open for business in 1882. 

Of course it is not denied that other causes are assign- 
ed for an injunction. But when these causes are examined 


they will be found to consist principally « of irregularities in 
the tax assessments. 

(2) The proceedings in Apache county, Arizona, that 
being the county in which appellee resides, are more per- 
fectly within the knowledge of your petitioners than those of 
other counties and of course can be given more in detail. 
This court will take notice that Arizona contains over 113,- 
000 square miles and has but nine counties. The three 
northern counties through which the appellants’s road runs 
covers almost the entire north half of the territory and em- 
brace within their limits over 50,000 square miles of terri- 
tory. It takes three days to journey from the county seat 
of Apache county to the county seat of its next neighbor, 
Yavapai county and of course appellee cannot give as full an 
account of the status of this litigation in Mohave and Yava- 
pai as within its own limits. The point of these exhibits is 
to show that this is such a public question that there is an 
imperative demand for its immediate settlement inasmuch 
as the fiscal operations of the county of the north half of 
Arizona are embarassed by the delay. 

(4) January 5, 1883, the Atlantic & Pacific Railroad 
Company instituted a suit against Thomas Perez,Sheriff and 
tax collector of Apache county avering. that the railroad was 
built in 1882 and that in that year the assessor valued said 


road for taxation at $277,500. That in June, 1882, the — 


Board of Equalization of said county increased said assess- 


ment to $550,000 and that $14,430 taxes were levied upon — 
appellant’s railroad. The complaint added that the tax | 
collector had advertised the railroad property for sale and - 


ground upon which an injunction was asked was that his 
property was by act of Congress above set forth exempt 
from taxation. A copy of this compiaint is marked exhi- 
bited (b) and is filed with the clerk to be considered with 
this petition. 


(b) This suit was decided against the railroad by the’ 


District Court of Apache county and an appeal was taken: 
therefrom by the railroad to the Supreme Court of the Te : 
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ritory. Pending this appeal an agreement was catensl 
into between the railroad and the county by the terms of 
at which the railroad agreed to pay upon an assesment of — 
r- $4,000 per mile for five years, including the taxes of 1883 Sa 
of a copy of this agreement is filed with the clerk of this — 
il. court to be considered with this petition. <A similiar agree- - 4 
3 = ment was made at the sametime by the railroad with the 7 
ee other two counties, Yavapiui and Mohave and waslivedup 7 
ns too ty the appellent until 1885 In the fall of 1885 the 7% 
m- Supreme Court of Montana decided in Carland vs. the ~— 


ri- Northern Pacific R. R. Company that the above clausein 
sat the charter of the Union Pacific Railroad Company 
or, exempted from taxation all the improvements placed 
an upon the right of way. According in 1886 we find the ap- 
ree pellants repudating its agreement above set forth in exhibit 


is (c) and again bringing suit to compel an exemption of its 
an : property from taxation as the Montana Courts had done. 
(c) This gives rise to the case of the Atlantic and Pa- 
of cific Railroad Company as Baca, Treasurer and tax col- 
lector of Apache county. A copy of the complaint in 
xad § Which marked exhibit (d) is filed with the clerk of this 
and court with this petition to be read upon hearing of this 
was motion. In this bill for injunction the same allegations are 
aid | Tepeated viz.:the levy by the authorities of Apache county of 
the | taxes for 1885 amounting to $11,200 upon its property . 
esse valued at $4,000 per mile and the non liability of the same 
pon 9 to taxation owing to the afore said act of Congress. Prayer 
tax § for injunction. A preliminary injunction was granted by 
and | @ master in Chauncey. The county joined issue with the 
his | Tailroad and a trial was had in the District Court and judg- ‘a 
ment rendered in favor of the county. A copy of this de- iH 
xhi- 4 Cision giving the findings of the court upon the facts con- 


nected with the $4,000 above set forth contract and its 
attempted repudation by appellants is filed with the clerk 
marked exhibit (e) and will be read upon the hearing of 
this petition. 

(d) The next year 1887, the railroad filed another bill 


for injunction asking that the taxes for 1886 be enjoined for 
the same reason. This case was decided against the ap- 
pellent and constitues the record now on file in the Supreme 
Court of the United States and the hearing which it is now 
sought to be advanced. 

Meantime the revenue law of the territory changed. By 
the Revised statutes of Arizona of 1887 a territorial board 
of equalization had been established to which the assess- 
ment of all railroad property was referred. Also by a rev- 
enue statue substantially copied from Illinois, all taxes after 
that date were to be collected if delinquent by the judgment 
of the District court from which judgment rendered upon 
a newspaper notice any aggrieved tax payer having first 
appeared in court with his complaint was allowed an ap- 
peal to the supreme court of the territory. This year 
(1887) we find the appellant promptly on hand in the Dis- 
trict court urging this same exemption. Also in the terri- 
torial board of equalization making the same demand. In 
both tribunals this claim was disallowed. A copy of the 
appellants petition to the territorial board is found on page 
10 of exhibit [....] from Yavapai county. 

The first session of the District court of Apache county 
after the tax delinquency of 1887 was held in April 1888. 
At that term the appellant appeared and again raised the 
question among others of its exemption from any taxation 
growing out of this act of Congress. This claim was 
again decided against appellants and an appeal was taken 
to the Supreme Court of the territory. See exhibit (f) filed 
with the clerk of this court and made part of this petition. 
In this appeal the appellant prevailed growing out of a tech- 
nicalitv. The judgment was rendered ata special instead 
of a regular term of the District court. See copy of the 
decision set forth in exhibit (g). Next we file with the clerk 
of this court a certified copy of the case of the Territory of 
Arizona vs the tax payers of Apache county marked exhibit 
(h). This was a suit tocollect the delinquent taxes of 1888 


and was commenced on the 29th day of June 1889. The |. ™% 
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appellant appeared i in the District court and as appears by 
their answer again set up their pretended exemption by 
reason of this act of Congress. The court overruled the 
claim and appellants filed their bill of exceptions and prayed — 
an appeal to the Supreme Court of the territory. See the 
aioresaid exhibit (h). 

Up to this date the record upon appeal has nét yet been ~~ 
filed but no doubt it will be within the year allowed by law. — 
A copy of these proceedings are filed with the clerk of this 
court marked exhibit (h). 

Pausing here we remark that the forgoing exhibits and 
facts show that since the opening of the appellant’s railroads 
for business in 1882, each and every year this exemption 
has been urged as a defense to the payment of its taxes 
by the appellant in all possible ways and it was used so 
effectually that for ‘three years the appellee was cheated 
out of over $20,000 revenue by its adopting of the $4,000 
per mile contract. 

These papers are filed to show not only is this a rev- 
enue case growing out of an act of Congress but one that 
has been urged in defiance of the several judgments of the 
Arizona Courts made over and over again and that it 
is of the utmost importance to theTerritory and local author- 
ities that the question be settled by the judgment of thisCourt 
at the earliest proper moment. ‘The following are the 
amount of taxes levied and controverted in Apache county 
alone. ; 

<\ssessment. 


$1 4.439 00 


1,757,200 ... 
784,000 
812,329 


Total taxes......... ++ » 139,637 44 
Of these taxes the second and third items, both as 


to tax and assessment of taxes represent 50 cents on the 


dollar of the actual amount due the county and which dif- 


ference the R. R. avoided paying through the claim that 
their property was exempt from taxation under the above 
act of Congress. 

Dissregarding items one, two and three ‘it will be seen 
that there is to-day due and owing Apache county by the 
Appellant in taxes depending upon the decision of this case. 


a cesescoedentibeseeunials ndahindin bas . $52,638 17 
De ndecccencshdhoeeteeanenieas secccccce 25/688 40 
at sss oc cethnedeusgadaneaeweae wseees 25,520 78 

Total....... concsveshnteeee ce<ceye se 


Assuming that the tax of 1889 to be equal to 
that of 1888 we add to the above... $25,520,79 


etal oc cccsccvccocscccccccpeccegenss Sa EN 

And we now bring to the notice of this Court that in 
the single County of Apache the Appellant has instituted 
three injunction suits and resisted in Court tax judgments 
according to the new revenue system of 1887, in 1887 
and 1888, in both of the former appeals was taken to 
the Supreme Court of Arizona, to say nothing about 
the various ccntests in the territorial bonds of equalization 
for 1887, 1888 and 1889. Isay appeals were taken, for I 
treat the recitals in the papers filed in exhibit (h) as tanta- 
mount to an appeal. The bill of exceptions is filed and the 
appeal prayed and granted. Nothing remains except the 
clerical act of filing the appeal bond and transcript. 

The exhibits filed herewith from Mohave County show 
that the Appellants have been equally persistent in fighting 
their taxes in that county and that while they are not 
parties to this appeal, yet it is a public question in which 
they are equally interested with the citizens of Apache 
county. 

The following is a brief resume of the litigation in Mo- 
have county. 


In July, 1883, the first year for which the A.& P.R. 
R. Co. was liable to taxation, we find them petitioning the — % 
County Board of Supervisors for an exemption from all ~~ 
taxations claiming such to be the effect of the act of Con- 
gress of July 27th, 1886. 

See exhibit No. 1. Mohave series. 


I. 


A similar contract was entered into between the R. R. 
and the Board of Mvhave Supervisors as in Apache county, 
viz.: that for five years the R. R. shall be taxed only $4,000 
per mile. In this contract it appears that the taxes assessed 
against the R. R. for 1883 were compromised at $14,124, 
about 50 per cent. of the amount. 

See exhibit No. 2, Mohave Co. series. 

It appears from exhibit 3, Mohave county series that 
the R. R. assessment for 1885 was in Mohave Co.: 

Real estate... ... ccc cece csccccceccnceees -PlplOE, 699 
Personal 


BORA. ccccccccsessersceseseve 
In 1888 we find the R. R. again asserting to the 
Board that none of its property was liable because of the 


effect of the aforesaid act of Con > 
It appears however that the taxes of this year were 


compromised and paid upon the basis of a $4,000 per mile 
assessment. 
See exhibit No. 3, Mohave series. 


IV. 

In 1886 it appears in exhibit No. 4 that the assesssors 
valued the 110 miles of appellant’s railroad in Mohave 
county at $4,166 per mile when the Board of Supervisors 
rais¢d the same to $6,000 per mile. Thereupon the R.R by 
eee al arog protest before the Board of Super- 
nase which protest is exhibit No. 4 of the Mohave Co. 


series. The appellant in the fall of 1885 met with a 
change of heart owing to the Montana decisions of Car- 
land vs. the Northern Pacific R. R. Co., and refused to 
pay anything and repudiated the $4,000 per mile contract. 
At the same time with the Apache injunction case against 
Baca the appellant obtained a similar injunction against 
the tax officers of Mohave county. It was argued and 
submited at the same term of court and before the same 
judge as the Baca case, but before its decision a compro- 
mise was entered into and the suit was dropped. See 
affidavit of Mr. Baldwin. 

In 1887 the revenue laws of Arizona were changed as 
above indicated so that all taxes were collected by the judg- 
ment of the District Courts, from which judgment an appea. 
was given to the Territorial Supreme Court. 

Exhibit No. 5 Mohave county series show that 
for the taxes of 1887, when the Territory filed under the 
revenue laws of Arizona its petition for judgment against 
the delinquent tax-payers of Mohave county, the <ppellant 
was delinquent $35,163.07. The appellant filed its claim 
for exemption under the aforesaid act of Congress among 
other causes and the District Court disallowed the claim. 
The railroad appealed to the Supreme Court of the Terri- 
tury when the judgment of the Court below disallowing 
such claim was affirmed. See exhibit No. 6 Mohave 
series. 

In 1888 the appellant again failed to pay their taxes 
upon their property. The amount was $30,171.24. The 
Territory again brought suit under the revenue law of 1887 
in the District Court. See exhibit No. 7 Mohave coun- 
ty series. 

Again we find the appelant, exhibit No. 7, filing this 
identical plea which the Court held no defense and rendered 
full judgment against them. From this no doubt there is 
now an appeal pending in the Supreme Court, although I 
am not provided with the necessary evidence to prove it. 


In 1888 the appellant appears before the Supervisoss 
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of Mohave county and seek to compromise the tax of 1887, eS 
$33,515.07, at the rate of $3,500 assessment per mile. — | 
Considering that the Supreme Court of Arizona had af- a 
firmed this judgment as to over $28,000, this offer to- % 
“pay the taxes [at that rate] forthwith” the action of the — 
Board of Supervisors declining the proposition is not to be 
wondered at. 

So that from these exhibits the railroad owes Mohave 
county something like $60,000 delinquent taxes for 1887 
and 1888 to say nothing of the amount of taxes of 1889, 
which become delinquent Dec. 15, 1889, and whichI esti- 
mate the same as 1888, viz.: $30,000. Total $90,000. 

In Yavapai county, whose county seat is Prescott— 
also the Capital of the Territory until last January, when it 
was moved to Phaenix—the appellant has usually com- 
promised its taxes. However, in 1887, according to ex- 
hibit (x), the Territory was compelled to sue for the 
delinquent taxes assessed against the appellant. The railroad 
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) TERRITORY OF ARIZONA, F . 
a County or. Yavapai {™ 


Geo. C. Waddell, being by me first duly sworn, 


rive 
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¢ his oath deposes and says that he is the Treasurer and ex-ole 
| ficio Tax Collector of said county, that ever since the track of 
| the Atlantic & Pacific Railway Company entered said! 
4 county, to-wit.: in the year 1883, and contin rach | 
le year thereafter to the present time, the said railway come’ 
1) pany have refused to pay Territorial and county taxes upon _ 


bt its railway property, upon the theory that under its cha 
4 said property is exempt from taxation. That upon 
— and under said claim of exemption from taxation said. 
railway company has repeatedly and from to liti- » 
gated the question of its ronson, and hes oul aid 1 hh 
taxes, amounting to about 50 per centum of its assessment, © 
as it from year to year paid upon a compromise with the, 
Board of Supervisors of said county. : 
Gro. C. Wappg LL, 4 
Co. Treas. and ex-off. Tax Col. of Yavapai Co., Ari. "= 
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this protest see exhibit (z). For a printed copy of this am 
protest and the action of the Board thereon, and a copy of e = 
the assessment made by them, see exhibit (h), page .... , ) 3 

In 1888 the same proceedings before the Territorial a 
Board of Equalization were repeated. See exhibit (z). 

And so again in 1889. See exhibit (z). 

Thus we have brought to the attention of this Court 
twelve different judicial proceedings where the appellant 
has litigated this alleged exemption in the collection of the 
revenues of Arizona, viz.: in Apache county fve times, 
thrice by injunction and twice by contest in the District and 
Supreme Court. See 

A. & P. R. R. vs. Perez, tax collector. 

A. & P. R. R. vs. Baca, tax collector. 

A. & R. R. R. vs. Liseuer, tax collector. 

Territory of Arizona vs. Tax Payers of Apache 
county, 188 7. , ; 

Territory of Arizona vs. Tax Payers of Apache 
county, 1888. | 


IN MOHAVE COUNTY. 


In 1883 by proceeding before the Board of Super- 
visors. , 

In 1884 by proceeding before the Board of Super- 
vsors. 

_ In 1885 by proceeding before the Board of Super- 

visors. 

In 1886 by an injunction suit in the District Court. 

In 1887 Territory of Arizona vs. Delinquent Tax Pay- : 
ers. Suit in the District Court and appeal to the Supreme 7 
Court. 

In 1888 Territory of Arizona vs. Delinquent Tax 
Payers by proceedings in the District Court. 


IN YAVAPAI. 


In 1887 Territory of Arizona vs. Delinquent Tax 
Payers. Proceedings in the District Court, appeal to the 
Supreme Court. ead 
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We also show that the appellant has thrice litigated =4 
‘game question before the Territorial Board of ot eee ae aS 
viz: at each and every term of its existence, 1887, 1888 and © 
1889. Also once in New Mexico. ae 

See exhibit No. 1 A. & P. R. R. company vs.. Mc- = 
Comas. In all 16 injunctions, appeals, remonstrances and” ~ 
contests in every county in Arizona through which the 
appellant’s road run and every year regularlv since it began 
business. The amount of its delinquent taxes to the 


two counties of Apache and Mohave is $217,000, I close © % 


this branch of the case with an extract from the pleading ~~ 
filed with the Territorial Board by appellant in 1889. This ~~ 
shows that the appellant is determined to pay no tax and = 
that its contest extends to the entire revenue due the'Territory 
of Arizona and the various counties through which it runs, 


IT. 


I now turn to another branch of this petition and show 
that the collection of the taxes of the revenue of the Terri- 
tory of the couny of Apache are hindered and embarrassed by 
the following affidavits which I print in full, first filing the 
originals with the Clerk of the Court for the inspection of 
the appellant’s counsel. 

At this point will the Court read the following af- 
fidavit: 

TERRITORY OF ARIZONA 

County oF APACHE. 

Before the undersigned authority, appeared St. George 
Creaghe, Sheriff of Apache county; and Art. McDonald, 
under Sheriff of Apache county; and John T. Lesuerur, 
Probate Judge of Apache county; and Nat Greer, Treas- 
urer of Apache county; and Arthur Ashton, Recorder of 
Apache countv; and James D. Likens, Assessor of Apache 
county ; and Albert F. Banta, District Attorney of Apache 
county; and R. C. Blassingame, Chairman of the Board of 
Supervisors of Apache county; and Henry Smith, Supervi- 
sor of Apache county; and Prime Coleman, Supervisor of 
Apache County, each for himself and not for each other, 


ee beng first duly sworn, deposes and says: That the effect 


of the numerous writs of injunctions, appeals, dilatory mo- 
tions, and the many obstructions resorted to by the Atlan- 
tic and Pacific Railway Company, in various territorial courts 
during the past four years, has been done solely and specif- 
ically for the purpose of obstructing and hindering the col- 
lection of the revenues of the territory and counties of 
Arizona; that it is our belief, derived from personal ob- 
servations in courts, and from personal contact with the 
representatives of the aforsaid Atlantic and Pacific Rail- 
way Company, that the whole and sole aim of said Rail- 
way Company, is simply unnecessary delay, thereby hoping 
to eventually force the county of Apache to accept an in- 
jurious compromise offered at divers time to the county of 
Apache by the said Atlantic and Pacific Railway Company 
or its legal representatives; that the many delays heretofore 
obtained by the aforesaid Railway Company, has worked 
an almost irrepairable injury upon the county of Apache, 
by depriving said Apache county from the use of its just 
and equitable taxes, due and payable by said Atlantic and 
Pacific Railway Company, to the said Apache county. 
ST. GEORGE CREAGHE, 
Sheriff of Apache county, Arizona. 
ArT McDOona .p, 
Under Sheriff of Apache county, Arizona. 
. T. LEsuERuR, 
Probate Judge of Apache county, Arizona. 
Nat. GREER, 3 
Treasurer of Apache county, Aaizona. 
ARTHUR ASHTON, 
Recorder of Apache county, Arizona. 
James D. LixkEns, 
Assessor of Apache county, Arizona. 
ALBERT F. Banta, 
Dis’t Att’y of Apache county, Arizona. 
R. C. BLAssinGAME, 
Ch’m Bo’d of Sup’s of Apache county, Arizona. 
HENRY SMITH, 
Supervisor of Apache county, Arizona. 
P. T. CoLEMAn, 
Supervisor of Apache county, Arizona. 
Submitted and sworn to before me this, the roth day 
of October, 1888. ARTHUR ASHTON, 
Clerk of said Court. ° 
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TERRITORY OF ARIZONA, i 
County oF APACHE 
I, Arthur Ashton, Clerk of the District Court. of the 
Third Judicial District of the Territory of Arizona, in and © 
for the County of Apache, hereby certify that the persons 
who have signed the aforegoing affidavit are the acting, 
ualified officials of said Apache county. Witness my. 
fcial hand and seal this, the roth day of October, A. D. 
1889. _ ARTHUR ASHTON, | 
Clerk of District Court. 


STATE OF KANSAS me 
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RENo County. 


Henry Smith, on oath, swears and Ss that he is and 
for eight years last past been a citizen of Apache County, 
Arizona. That heis now temporarily absent in the State of 
: ‘Kansas and will again return to his home in the aforesaid 
county, and Territory in a few days; that he is a member 
of the Board of Supervisors of said county, and has been 

: for nine monts last past, that his business partner, Ernest 

q Tee, was a member of saidBoard for four years preceding 
his affiant’s term, and they being large tax-payers and 
property holders in said county, the affiant is and has for 
the last eight years been and now is intimately acquainted 

with the financial affairs of the county. 

He says the colletion of the revene and the administra- 
tration of the affairs of said county is most seriously and 
ruinously embarrassed by the delay in the settlement b 
the courts of the liability of the Atlantic and Pacific Rail- 
way Company to taxation growing from their alleged ex- 
emption under the terms of their Congressional rte. 

The said Railroad Companv owe Apache County over 
$125,000.00 of delinquent taxes, this sum being their assess- 
ment for taxes for years 1886, 1887 and 1888, the follow- 
ing in round numbers is an estimate of taxes, to-wit: 


The special hardship of this delinquency is that under 
the Territorial law none of these taxes draw any interest. 
The Railway has vexatiously obstructed the collection of 

_/ these taxes,, Every year the county has been confronted 
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with a vexatious law suit and a dilitory appeal, to the full 
extent of the law. Now Apache county is a newly settled 
poor country. Its assessment is small, only about $300,000, 
all told. ‘he appellants assessment is about one-fcurth, 
or one-fifth of the entire. amount. Apache county as 
appears from the sworn complaint of the appellant is 
badly in debt. The appellant’s attorney, swears it is in- 
solvant and this is probably true, so far as insolvant is ap- 
plicable to a county. 

Affiant says Apache county is in debt $120,000, and 
upon this debt she 1s paying interest from 7 to 10 per cent. 
that all the revenue that can be collected is absorbed in 
the current expense of the county, that the county under 
the laws of Arizona is required to protect the appellant’s 
property, viz.: 112 miles of railroad and appliances, worth 
from $3,000,000 to $6,000,000. Appellant has not since 
1885 paid one cent of taxes to Apache county, except 
as the result of a Jaw suit, either completed or comtem- 
plated. That not only is the collection of the revenues of 
said county most seriously hindered and delayed by this law 
suit, and others growing out of the same claim, but the en- 
tire fiscal affairs of the county, are similarly delayed and hin- 
dered, so much so that the county warrant of Apache 
county have greatly depreciated in consequence of this appeal 
and the preceding appeal to the Territorial Supreme Court, 
and if the hearing of this case, in the United States Supreme 
Court, is delayed until the case is reached in the regular 
order, Apache county warrants will not be worth at the 
end of three years fifty cents on the dollar, all of which loss 
the county of Apache has io bear on account of the higher 
rates charged for services and supplies furnished to carry 
on the county government. 

Afhiant is familar with the affairs of Mohave county, 
and states that a similar state of affairs exist there. The 
collection of its revenue and administration of its county 
affairs is similarly hindered and delayed by this litigation. 
All of which he verily believes to be true. 

HENRY SMITH. 


Subscribed and sworn to before me this 20th day of 
November, 1889. 
.  Joun F. Situ, 
(SEAL ) Notary Public. 
Term expires October gth, 1893. 


Affidavit of D. P. Baldwin: 


STATE OF INDIANA, F 
Cass Coupry, 


D. P. Baldwin, being duly sworn, says that he was. 
present at the June term, 1886, of the District Court of: 
Yavapai county. That he argued at that term for Recast 
Treasurer, the right of exemption of the A & P. R. R. 
Company from taxation, growing out of the second sec- 
tion of its charter, in which its right of way was exempted 
by Congress from taxation. That at the same time a simi- 
lar case to that of the A. & P. R. R. Company vs. Baca; 
Treasurer of Apache county, was submitted from Mohave 
county. Affiant does not remember the title of this case. 
He remembers that afterwards the same was settled be-  & 
tween the officials of Mohave county and the A. & P. Re — 
R. Company, and, therefore, the demurrer was never | 
decided. . 

And further says not. 
D. P. BALpwin, 


Subscribed and sworn to December 4th, 1889. 
(SEAL ) CHARLEs E. HALE, 
Notary Public. 
With the exhibits is also filed the annual report of the 
appellant for 1884 showing its valuation of its own property 
in Arizona and the amount per mile which its track and 
improvements are capitalized: 


[Copy of the Petition. | 


— IN THE— 


SUPREME COURT OF THE UNITED STATES. 


The Atlantic & Pacific Railroad Company 
vs. 
J. T. Lesueur, Treasurer of Apache county, Arizona. 


em 


No. 1512. 


Appeal From the Supreme Court of Arizona. 


_ The appellee petitions the Court to advance the hearing 
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and argument of this appeal becauses as appears by the 
record ot the affidavit and exhibit filed with this petition 
this is'a revenue case and the collection of the revenues of 
both county and Territory are ruinously embarrassed. 

1s. Thisis a revenue case. It is. a suit brought by 
the railroad to enjoin the coilection of over $52,000 of Ter- 
ritorial and county taxes for the year 1887. An injunction 
was granted on the day of.......... 1887 and the tax 
sales which was advertised by the appelle to take place 
the next week on the ........ day of 1887 was enjoined. 

This suit was instituted in the District Court for the 
trial of cases arising under the constitution and laws of the 
United States for Yavapai county, Arizona. The appellee 
appeared and demured to the complaint. Demurer over- 
ruled exception. An answer of general and specific denials 
was filed. 

The principal question of the complaint was that the ap- 
pellant’s R. R. was exempt from taxation by virtue of an act 
of Congress granting appellant’s charter and which contains 
a clause exempting its right of way from taxation. Appel- 
lant’s right of way tax has never been taxed. The tax- 
ing authorities assumed only to tax the equipments placed 
thereon and the rolling stock. The appellant also raises 
question as to the situs of its movable property and _per- 
haps also a question as to tiie taxability of its franchise. s 

The District Court in a learned opinion denied the in- : 
junction. An appeal was immediately taken and filed and __, 

supersedeas obtained. The Supreme Court of the Terri- 
tory affirmed the judgment of the District Court. 
be From this judgment the appellant appeals to this Court, 
en: staying all proceedings to collect the tax by an appeal bond. 
iw Thus it will be seen that the collection of revenue of both 
Territory and county are hindered and delayed. 
‘ 2nd. But the above is only a partial reason why an 
= immediate hearing of this appeal is prayed for. As appears 
e, by the exhibits filed the present record represents only one out 
of five suits begun in Apache county within the last six years, co 
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each of which involves the same questions, each of js 
delays and hinders the collection of both county and Terrix 
torial revenues, but is also working ruin to the financial af pt 

fairs of Apache county—the virtual appellant. 

Since the appellant opened its railroad it has never 
paid a cent of tax except as the result of a law suit. It has 
vexatiously litigated every demand made upon it for its 
share of the public burdens. 

These litigations have forced unjust and illegal com- 
promises which the railroad has endeavored—after once 
being solemnly madé—to repudiate, and were only frus- 
trated by a most righteous judgment of the District Court, 
a copy of which 1s filed with this petition. 

More: This state of affairs has existed for six years 
past in every county of the Territory where the appellant’s — 
road runs, and will only end with the decision of this Court ° 
in this appeal. 

The consequences of delay are ruinous. The appellee 
is in debt and her county warrants daily depreciating. She 
has barely money enough, wrung from her remaining tax- 
payers, to keep up her necessary expenses, and pays heavy 
interest in consequence of this litigation. 

For the above reasons we ask that this Court make an 
order advancing this case—giving it preference as a revenue 
case, and to set the earliest possible day for the argument. 

As a part of this petition the affidavits of Henry 
Smith and the other county officers are filed and also 
thirteen separate exhibits, showing the various suits and 
contests within the last six years in all the counties of Arizo- 
na where appellants railroad runs, in which this same ques- 
tion has been litigated. 

Respectfully submitted, 
T. J. L&esEuER, 
Treasurer of Apache county, Arizona. 
By D. P. Baldwin, his Attorney. 
December 2, 1889. 
Ju Conclusion: The appellee relies upon the rules of 


this Court governing the advancement of cases: the Statute 
of June 30th,1870, in the premises and the following adjudi- 
cations: 
Cummings vs. National Bank, 103 U. S., page 153. 
Hoge vs. Richmond R. R. Company, 93 U.S., page 1. 
United States vs. Fossatt, 21 Howard, 445. 
The Illinois R. R. Tax Cases, 92 U. S., 576. 
DANIEL P. BALDWIN, 
Attorney for Appellee. 
D. Turptr, of Council. 
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Supreme Court of the United States. 


OCTOBER TERM, 1880. 


THE ATLANTIC AND PaciFic R. R. Co., | 
Appellant. 
US. r No. 1,215. 

: J. T. Lesevr, | 

Treas. Apache County, Arizona. | 


Brief in Opposition to Motion to Advance. 
: 1. 


The motion papers disclose that other cases involving, in 
: part, similar questions, recently determined in other counties 
of Arizona, are being brought by appellant to this Court. Its 
purpose is to ¢ien move consolidation of all such cases with 
this, when reached, so that all parties thereto may be heard 
as of right, upon the questions involved, and with greatest 
saving of time to Court and counsel. 


II. 


Neither the Territory of Arizona, nor any other county 
therein, asks or seeks present advancement of s/s case. 


Ill. 


Present decision of this case will advantage Apache county 
alone. No general questions affecting other railroads in or 
the revenues of the Territory are here involved, which, in 
any general sense, is embarrassing the operations of the 
government of that Territory. 


2 


Section 949 R. S. gives preference to revenue cases of a 
State upon the docket of this Court ‘on showing sufficient 
reason.” 

Commenting thereon, this Court, in Hoge e¢ al. vs. Rich- 
mond, &c., R. R. Co. (93 U.S., p. 1), said: 

“ The statute is not imperative. It does not provide that all 
cases in which the execution of the revenue laws of the State 
is enjoined or stayed, shall have preference over others upon 
the docket, but only such as, upon a showing, the Court is of 
the opinion should be heard out of their order. The Court 
must determine what is ‘sufficient reason’ for this preference 
under all the circumstances of the case. 

“In the present crowded state of our docket, it is incumbent 
on us to take care that injustice is not done to ‘ private par- 
ties’ by the unnecessary advancement of causes affecting pub- 
lic interests. To that end we now hold that we will not give 
preference to cases in which the execution of the revenue 
laws of a State is enjoined, unless it sufficiently appears that 
the operations of the government of the State will be embar- 
rassed by delay. 

“ The Illinois Railroad Tax Cases, heard out of their order 
at the last term, may be referred to for the purpose of illus- 
tration. There the question was as to the constitutionality of 
the law under which all the property of railroad corporations 
in that State was taxed. The Courts of the State had decided 
in favor of the validity of the law, and the Circuit Court of 
the United States against it. They were class cases, and their 
determination would dispose of many other suits of the same 
character then pending in the Circuit Court, in which interlo- 
cutory injunctions had been allowed. In addition to this, it 
was shown that the action of the Circuit Court, in granting 
such injunctions, practically suspended not only ‘ the enforce- 
ment of the revenue laws of Illinois against railroad corpora- 
tions, but the collection of the taxes assessed upon the capital 
stock and franchises of all other corporations in the State, ex- 
cept so far as such corporations voluntarily pay such taxes.’ 
Under such circumstances, it is easy to see that questions of- 


3 


great public interest were involved, and that the operations of 
the government of the State would be embarrassed so long as 
they remained undetermined by this Court. Sufficient reason 
was shown, and the causes were accordingly advanced. 

“ But here no such circumstances exist. The injunction op- 
erates only upon the property of a single corporation. The 
value of the property, or the amount of the revenue tobe de- 
rived from it, is not shown. No question affecting the power 
of the State to tax other property is involved. The only dis- 
_ pute is as to the liability of the property of this single owner 
to taxation. The actual amount in controversy may be, and 
probably is, much less than that’ in’Véry ‘many other cases 
waiting their turn to be heard in the regular call of our docket. 
No disputed principle of law affecting any other case is, so far 
as we can discover from the record, presented for our deter- 
mination.” 

This motion was denied, although made by the Attorney- 
General of the State. 


IV. 


The showing of assessment and taxes paid by appellant in 
Apache county (Motion, p. 7), discloses such payment in 
1883-1884 and 1885; and that assessment and taxes for 
1886-1887 and 1888, now resisted, were increased from 100 to 
400 per cent. over those of 1883-1884 and 1885. This was 
accomplished by assessing the appellant's edzra/ franchise a 
$380,000; its rolling stock at over $500,000 {its ties, rails 
iron, bridges and culverts upon its right of way; as also 1 
stations, depots, water tanks, dining rooms, &-., located there- 
on. (See Exhibit C, Appellant's Bill.) Hence, the asserted 
total of taxes due the county is made up in large part of mat- 
ters held exempt from such taxation by this Court (2. ¢., its 
franchise), or now under advisement in this Court, as counsel 
understand (2. ¢., rolling stock), or of doubtful subjection to 
such taxation (2. ¢., the material composing its road bed, even 
including bridges, upon its right of way.) 
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V. 


Penalties are affixed by statute to non-payment of these 
taxes far exceeding legal interest. The suggestion that no 


interest runs thereon is hence incorrect. 
VI. 


Should the cause be advanced, it is most respectfully asked 
that argument be fixed as late in the term as the Court may 
deem proper, to meet the necessities of appellant's general 


counsel, who (TRgsOmndpCUhsitggriasARigahesem) must 


participate therein, having conducted the company’s entire tax 


litigation. 
Respectfully submitted, 
A. T. Britton, 


A. B. Browne, 
Attorneys for Appellant. 


WILLIAM H. ROBERTSON, LATE COLLECTOR OF TE i 


IN 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1=s88, . 


. No. #468. (Of 239 


ARTHUR C. BABSON, PLAINTIFF IN ERROR, ~~ = 


VS. 


PORT OF NEW +o 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
THE SOUTHERN DISTRICT OF NEW YORK. 


FILED JANUARY 8, 1889. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 
No. 1480. 


ARTHUR C. BABSON, PLAINTIFF IN ERROR, 


US. 2 
WILLIAM H. ROBERTSON, LATE COLLECTOR OF THE ~ 
PORT OF NEW YORK. : 


IN ERROR TO THE CLRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. a 
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1 UnitTeED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court” 
of the United States for the southern district of New York, Greet. ~ 
ing : a 
Because in the records and proceedings and also in the renditionof 

the judgment of a plea which is in the said circuit court, before ~~ 

you, between Arthur C. Babson, plaintiff, and William H. Robert- ~ 
son, defendant, a manifest error hath happened, to the greatdam- = 
age of the said plaintiff, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corel 
and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you may have the 
saine at Washington on the second Monday of October, eighteen 
hundred and eighty-nine, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that'error what ef right and according to the laws and 
customs of the United States should be done. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the 30 day of November, in the year of our 
Lord one thousand eight hundred and eighty-eight. 
[Seal of U. 8S. Cireuit Court, South. Dist. New York.] 


JOHN A. SHIELDS, Clerk. 


The foregoing writ is hereby allowed. 
E. HENRY LACOMBE, 
U. S. Circuit Judge, Second Circuit. 


2 [Endorsed :] 8818. U.S. Supreme Court. Arthur C. Bab- 
son, plaintiff in error, against William H. Robertson, defend- 
ant in error. Writ of error. Hartley & Coleman, attorneys for 
plaintiff in error. Due service of a copy of the within writ of error 
is hereby admitted this 30 day of Nov., 1888. Stephen A. Walker, 
P., attorney for defendant in error. 146. Ch’y. 
[Stamped:] U. S. circuit court. Filed Nov. 30,1888. John A. 
Shields, clerk. 


UNITED STATES OF AMERICA, } rate 
Southern District of New York, {°° 


I, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of errorand in obedience thereto, 
do hereby certify that the following pages, numbered from 3.to 29, 
inclusive, contain a true and complete transcript of the records and 
proceedings had in said court in the case of Arthur C. Babson, 
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ARTHUR C. BABSON VS. 


plaintiff in error, against William H. Robertson, defendant in error 
as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this fourth day of January, 
in the year of vur Lord one thousand eight hundred and eighty- 
nine, and of the Independence of the United States the one hundred 
and thirteenth. 

[Seal of U.S. Cireuit Court, South. Dist. New York.] 


JOHN A. SHIELDS, Clerk. 


3 Summons. 


Supreme Court of the State of New York, City and County of 
New York. 


Artruur C. Barnsox, Plaintiffs, 
against 
WintnrAM HH. Ropertrson, Defendant. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this ac- 
tion and to serve a copy of your answer on the plaintiff’s attorneys 
within twenty days after the service of this summons, exclusive of 
the day of service; and in case of your failure to appear or answer 
judgment will be’ taken against you by default for the relief de- 
manded in the complaint. 

Dated New York, Nov. 19, 1883. 

HARTLEY & COLEMAN, 
Plaintiff’s Attorneys. 


Office and post-office address, 62 Wall street, New York city. 


4 [Endorsed:] N. Y. supreme court. A. C. Babson against 

William H. Robertson. Summons. Received Dee. 3, 1883. 
U.S. attorney’s office. Hartley & Coleman, pl’ff’s attorneys, 62 Wall 
street, New York city. Noy. 19, 1883. 


5 The President of the United States of America to the judges 
of the supreme court of the State of New York, Greet- 
ing : 

We, for certain reasons, being desirous that our circuit court of 
the United States for the southern district of New York, in the 
second cireuit, shall be certified of a certain cause commenced before 
you against William I. Robertson, defendant, by Arthur C. Bab- 
son, plaintiffs, do therefore command you that the record and pro- 
ceedings in said cause you distinctly and openly send to the said 
circuit court, at the city of New York, on the 12th dav of Decem- 
ber, 1883, as fully and amply as the same are reinaining befare you, 
by whatever names tle said parties may be called therein, together 
with this writ, that our said court may cause to be further done 
thereupon what of right ought to be done. 
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WILLIAM H. ROBERTSON, LATE COLLECTOR, 4c. 
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one thousand eight hundred and eighty-three. 


fu. s.] TIMOTHY GRIFFITH, Clerk. 


ELIHU ROOT, 
United States Attorney, Attorney for Defendant. 


6 [ Endorsed:] 8818. U.S. cireuit court. A. C. Babson vs. 

William H. Robertson. Copy. Certiorari. Elihu Root, 
U.S. attorney, attorney for defendant. ‘Take notice that the within 
is a copy of a certiorari this day issued out of the circuit court of 
the United States for the southern district of New York. New York, 
Dec. 8, 1883. Yours, Elihu Reot, U.S. attorney, attorney for de- 
fendant. To H. & C.. plaintiff’s atterney-. Due service of a copy of 
the within and of the above notice is hereby admitted. New York, 


Dec. 8, 1883. Hartley & Coleman, plaintiff’s attorneys. 
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Complaint. 


Supreme Court, State of New York, City and County of New York, 
Artuur C. Babson, Plaintiff, 
against 
WittraM H. Ropertson, Defendant. 


Plaintiff complains— 

Ist. That the defendant was, during the times hereinafter named, 
collector of customs of the United States at the port of New York. 

2d. That plaintiff during said times duly imported and entered 
at the port of New York the goods described in the bill of particu- 
lars annexed—certain cement contained in the usual & necessary cov- 
ering & outside packages. 

3d. That plaintiff in order to obtain said goods was compelled to 
pay tlhe defendant, as such collector, in excess of the lawful rate of 
duty on said goods and of the amount required by law, & as & for 
duties on said coverings and packages, ten hundred & eleven f4%5 
dollars. 

4th. That plaintiff filed with said defendant due and timely pro- 
tests, in writing, upon each entry of said goods against his decision 
exacting such duty, setting forth distinctly and specifically the 
grounds of objection thereto. 

5th. That plaintiff made due and timely appeals on each entry to 
the Secretary of the Treasury, who has neglected for more than ninety 
days, as well from the dates of said appeals as prior to the commence- 
ment of this action, to decide said appeals. 

6th. That the bill of particulars hereto annexed states for each 
importation separately the date of entry at the custom-house, of the 
payment of duty in excess, of the filing of the said protests, of the 
appeal to the Secretary of the Treasury, and of his decision thereon, 
if rendered, together with the other particulars required by law, and 
is made a part hereof. 
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Witness Morrison R. Waite, Esquire, Chief Justice of the Supreme - 
Court of the United States, the Sth day of December, in the year" = 


4 ARTHUR C. BABSON VS. 


7th. That said sum so exacted as aforesaid has never been repaid 
to plaintiff anu is still due and owing to,him. 

Siccation plaintiff demands judgment against defendant for the 
sum so exacted as aforesaid, with interest on the several sums named 
in the bill of particulars from the several dates of payment as ap- 
pear thereby, together with the costs-and disbursements of this 
action. 


HARTLEY & COLEMAN, 
Attorneys for Plaintiff. 


[ Endorsed :j 8818. Supreme court city and county of New York. 
A.C. Babson against William H. Robertson. Complaint and bill 
of particulars. Due service of a copy hereof is hereby acknowledged 
this — day of , 188-. Received Dec. 4, 1883, U.S. attorney’s 
office. , att’y for def’t. Hartley & Coleman, pl’ff’s attor- 
neys, 62 Wall street, New York city. 
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6 ARTHUR C. BABSON VS. 


9 Circuit Court of the United States for the Southern District 


of New York. 


ARTHUR BABSON 
Versus 8818. 
Witiram H. Roperrtson, Collector, ete: 


The defendant answers to the complaint as follows : 

I. He denies that the true duty or that the true and lawful rate 
of duty on the goods referred to in the complaint was as stated in 
the complaint; and he denies that the plaintiff was compelled to 

ay or did pay defendant, as collector or otherwise, the sum stated 
in the complaint, or any sum in excess of the amount required by 
law as duties upon the said goods, or that any sum of money un- 
authorized by law was exacted as duties on said goods or otherwise. 

II. He denies that the plaintiff filed with defendant any protest 
or protests in writing in which the grounds of objections to the 
exaction of duties on said goods were distinctly and specifically stated. 

III. He denies that the sum stated in the complaint or any sum 
is now due and owing the plaintiff. 

IV. He denies that he has any knowledge or information suf- 

ficient to form a belief as to whether the goods alleged in the 


10 complaint to have been imported at the times therein men- 
tioned were in fact such goods as are described in the said 
complaint. 


V. As to the following importations severally he alleges that no 
protest was filed within ten days after the ascertainment and liqui- 
dation of the duties thereon: Importation per “ Cedar Craft,” entry 
No. 66746. 

VI. As to the following importations severally he alleges that no 
appeal was taken to the Secretary of the Treasury within thirty 
days after the date of the ascertainment and liquidation of duties 
thereon: Importation per “ Cedar Craft,” entry No. 66746. 

VII. And, further answering, defendant alleges that all moneys 
received by him from the plaintiff in respect of the importations In 
the complaint alleged to have been made were demanded of plain- 
tiff, and were by plaintiff voluntarily paid to him in his capacity as 
collector of customs as and for duties due the United States on im- 
ported merchandise, and were forthwith, before the commencement 
of this action and before the receipt by defendant of any protest or 
objection on the part of the plaintiff, paid over by defendant in his 
official capacity aforesaid to the United States and placed beyond 
his control. 

VIII. And, further answering, defendant alleges that all moneys 
received by him from the plaintiff in respect of the importations in 
the complaintalleged to have been made were sums due from plain- 
tiff to the United States as duties according to the rate of duty 

imposed by law upon articles of merchandise imported by 
11 plaintiff and assessed with duty, and no other sums than 

duties regularly assessed and ascertained and liquidated ac- 
cording to law upon plaintiff’s entry thereof were collected or re- 
ceived by defendant from the plaintiff. 
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Wherefore defendant demands judgment that the complaint 


t 
dismissed with costs. et 
ELIHU ROOT, a 
United States Attorney, Attorney for the Defendant. 
(Endorsed :) 8818. U.S. circuit court, southern district of Ne 4 
York. Arthur C. Babson vs. W. H. Robertson, collector, ete. An- ~ 
e swer. Elihu Root, United States attorney, attorney for defendant. — 
n Due service of a copy of the within is hereby admitted. New York, g 
May 21,1884. Hartley & Coleman, plaintiff’s attorney. To H.& 0. - 4 ‘ 
y 12 At a stated term of the circuit court of the United States of . 
i- America for the southern district of New York, in the second 4 
e. circuit, held at the United States court-rooms, in the city of New 
st York, on Wednesday, the 25th day of January, in the year of our ~~ 
e Lord one thousand eight hundred and eighty-eight. . 
1. Present the Honorable E. Henry Lacombe, circuit judge. 
n 
ARTHUR C. BaBson 
f- v8. ys S., 8818. 
e WititiamM H. Rosertson. 
4 Now comes the plaintiff, by Hartley and Coleman, Esqs., bis at- 
torneys, and moves the trial of this cause. 
10 Likewise comes the defendant, by William W. Smith, Esq., ase’t 


* U.S. att’'y, his attorney ; thereupon a jury is empanelled and the a 
cause proceeds to trial. | 


* After hearing the evidence of the parties and the argument of 
se counsel the court directs the jury to find a verdict for the defendant; 
thereupon the jury render a verdict whereby they find for the de- 
. fendant. 
24 It is ordered that the defendant have a stay of all proceedings on 
i said verdict for 60 days within which to make and serve a case, with 
* leave to turn the same into a bill of exceptions. 

A copy. 
= JOHN A. SHIELDS, Clerk. 
n- 
nt 13 Judgment. 
rd United States Circuit Court, Southern District of New York. 
id | ARTHUR C. BaBson 

vs. 88135 

ys WirttraAM H. Ropertson. 
in : 
n- The issues in this action having been brought on for trial before 
ty : Mr. Judge Lacombe and a jury, at a circuit court of the October 
by term, 1887, and the issues having been tried and a verdict for the 
an defendant having been duly rendered on the 25th day of January, 
\c- 1888, and his costs having been adjusted at $48.85— 
re- Now, on motion of Stephen A. Walter, United States attorney, fur 


defendant, it is adjudged that the defendant have judgment against 


eo 
des a? 


ym 
ARTHUR C. BABSON VS. 


the plaintiff upon the issues in this action, and that he recover the 

sum of $48.85, his taxed costs, and have execution therefor. 
Judgment signed this 9 day of Nov., 1888. 

JOHN A. SHIELDS, Clerk. 


ie oi [ Endorsed:| 8818. United States circuit court. Arthur C. 
a Babson vs. Wm. H. Robertson. Judgment-roll. Stephen A. 

i | Walker, United States attorney, for defendant. Filed , 187-. 
Costs, $48.85. 2 o'clock p. m. U.S. circuit court. Filed Nov. 9, 
1888. John A. Shields, clerk. 


15 Plaintiff's Bill of Exceptions. 


U.S. Circuit Court, Southern District of New York. 


ARTHUR C. BABSON 
i is vs. No. 8818. 
a) WittramM H. Roperrson. 


Be it remembered that at the term of this court of October, 1887, 
to wit, on Wednesday, the 25th day of January, 1888, before the 
Honorable E. H. Lacombe, circuit judge, and a jury, this cause came 
on to be tried, and the following, among other, proceedings took 
place: 

The plaintiff, to sustain the issues in his behalf tendered, intro- 
| duced testimony tending to show an importation by him at the port 
i} of New York, ex Antoinette, Jan. 22, 1883. of a certain lot of Port- 
land cement in barrels, which he entered then in bond for ware- 
house. 
| The invoice of said cement on which entry. was made was dated 
i at Izzano, Germany, October 26, 1882, and declared the value to be 
| 7 shillings per barrel, “free on board in Hamburg,” and this value 
Ht of 7s. f. o. b., or free on board, was stated in the warehouse entry. 

i Testimony was given tending to show that the expression 

16 used in the invoice, “free on board,” meant the cost of the 
cement, the cost of the barrel or package which contains it, 

i and the cost of transportation to the place of shipmentand putting 

f on the ship. 

i Upon the said entry the statutory oath was taken as follows: 


Consignee’s, Importer’s, or Agent’s Oath. 


DistTRICT AND Port oF NEw YorkK: ' 


I, A. C. Babson, do solemnly and truly swear that the invoice and 
bill of lading now produced by me to the collector of are the c 
true and only invoice and bill of lading by me received of all the p 
goods, wares, and merchandise imported in the “ Antoinette,” whereof 7 wv 
is master, from Hamburg, for account of any person whomso- 7 it 

iti 
cl 


ever for whom I am authorized to enter the same; that the said in- — 
voice and bill of lading are in the state in which they were actually — 
received by me, and that I do not know nor believe in the existence + 


ty. 


— 
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of any other invoice or bill of lading of the said goods, wares, and 
merchandise; that the entry now delivered to the collector contains 
a just and true account of the said goods, wares, and merchandise 
according to said invoice and bill of lading; that nothing has been “4 
on my part, nor to my knowledge on the part of any other person, ~~ 
concealed or suppressed whereby the United States may be de 
frauded of any part of the duty lawfully due on the said goods, 
wares, and merchandise ; that the said invoice and the declaration 
therein are in all respects true and were made by the person 
whom the same purport to have been made, and that if at 
17 any time hereafter I discover any error in the said invoice 
or in the account now tendered of said goods, wares, and 
merchandise or receive any other invoice of the same 1 will imme- 
diately make the same known to the collector of this district. 

And I do further solemnly and truly swear that, to the best of my 
knowledge and belief, O. F. Alsen & Son are the owners of the 
goods, wares, and merchandise mentioned in the annexed entry; that 
the invoice now produced by me exhibits the actual cost or fair 
market value at Izzano of the said goods, wares, and merchandise 
and all the charges thereoy and no other or different discount, 
bounty, or drawback but such as has been actually allowed on the 


same. 
A. C. BABSON. 


Sworn to this 25th day of January, 1883, before me— 
N. C. WILLIAMS, 
D'y Collector. 


Subsequent to the passage of the tariff act of March 3rd, 1883, 
and about the latter part of April, 1883, plaintiff, having received 
an amended consular invoice of said cement in which the said price 
of 7s. was separated into its component parts showing the cost of 
the cement, the cost of the barrel containing the same, and the costs 

and charges of packing and putting the goods on board of 
18 — the vessel in which the importation was made, and the 

being still in bonded warehouse, presented said invoice to 
the proper officer of the customs, and said to him that the goods 
were all in warehouse, and under the act recently passed were en- 
titled to liquidation without the estimation of the charges, and that 
he presented that invoice as evidence of what the charges were and 
asked him to reliquidate the entry, which he refused to do. | 

Plaintiff then wrote to and sent the invoice to the Secretary of the 
Treasury. The invoice was returned and he refused to act on it. 

On the 17th of May, 1883, plaintiff made a withdrawal entry for 
consumption of a portion of said cement, at which time he asked 
permission of the proper officer of the customs to put in the entry 
with the charges separate, who said he would allow plaintiff to put 
in nothing but the original entry, although plaintiff had not paid 
the duties at all, and was prepared to furnish an invoice of the 
charges separate then. He would not recognize it, and plaintiff had 
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10 ARTHUR C. BABSON VS. 


to put in the original entry. These goods were in bonded store at 
that time. 

Plaintiff tendered him the amended consular invoice; he would 
not take it. He insisted upon using the original invoice, although 
at that time plaintiff had not paid the duties. 

And plaintiff was compelled to pay the fall amount of duty 
19 at the rate of 20% ad valorem on the value of said barrels 
and other costs and charges, as well as on the value of the ce- 

ment itself,in order to obtain his goods. 

All these goods were withdrawn from warehouse prior to July 1, 


Evidence was further given on behalf of tie plaintiff tending to 
show the importation and entry by him at the custom-house of the 

rt of New York on divers dates between the 3rd of March, 1883, 
and the Ist of July, 1883, of various other lots of Portland cement 
packed in barrels upon each of which the usual oath upon entry was 
taken. 

The invoice in each of said cases was made and dated at Izzano, 
Germany, prior to March 3rd, 1883, and declared the value therein 
stated to be free on board at Bremerhaven, and the entries expressed 
also the fact that the value was f. o. b. 

As to-one of these entries the plaintiff testified : 


Q. Will you state what took place at the making of that entry 
between yourself and collector or person in charge of the depart- 
ment ? 

A. The vessel arrived after this law had passed, and I understood 
from the broker that there was no more duty to be paid on the bar- 
rels. I had these invoices,and I went to the man who takes these 
entries with my broker and asked him what I should do in the 

matter—how I should make out my invoices. He said he 
20 did not know and could not give me any information. I said: 

“Tam prepared to give an invoice with the charges separate 
on which [ wish to pay the duty.” He look over his files of informa- 
tion received from Washington and said he could not allow me to 
take any oath except on the consular invoice. Well, I had not at 
that time any Invoice but the consular invoice in which the charges 
were not separated, and I wished to separate the charges and give a 
bond to produce copies where the charges would be separated by 
ee according to law, which he declined to allow me 
to do. 


As to four of said importations the plaintiff, on or about the 21st 
of April, 1885, after the payment of thie duties and delivery of the 
goods, tendered to the proper officers of the customs in charge of said 
matters amended consular invoices of said cement, in which the 
price originally stated as inclusive of all charges free on board was 
separated into its component parts, showing the cost of the cement, 
the cost of the barrel containing the same, and the costs and charges 
of packing and putting the goods on board of the vessel in which 
importation was made, but said customs officers refused to receive or 
consider the same in the liquidation of the entries of said importa- — 
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WILLIAM H. ROBERTSON, LATE COLLECTOR, &c. 


tions. As to each of said entries evidence was further given tending 
to show, on behalf of the plaintiff, that at the time of making the 

entry he claimed the right of the proper customs officers in 7 
21 charge of the business to distinguish and separate upon the ~ 

entry the natureand amountof thechargesin detail; butineach ~~ 
case he was refused permission to separate them and compelled, in ~ 
order to enter and get his goods, to make his entry conform tothe — 
earlier consular invoices presented by him and made out at Izzano 
before March 3, 1883, without the specification of such charges, &e., 
in detail and to pay duty thereon. 

Evidence was further given on behalf of plaintiff tending to show 
the amount of duty paid upon such barrels and charges, and that 
plaintiff had, as to some of these entries, complied with the various ~~ 
statutory requirements as to protest, appeal, the commencement of ~~ 
suit, «ce. 

The objections stated in the protests were “ because you have ex- 
acted duty on the barrels, packing boxes, and cases containing said 
goods, and on the amount of transportation charges to the import- 
ing vessel or port of shipment, contrary to section 7, act of March 
3rd, 1883,and because you réfuse to receive and consider duly certi- 
fied invoices of said goods in which the amount of such envelopes 
and charges are specified. We pay the excess exacted under com- 
pulsion solely to get the goods.” 

At the conclusion of the plaintiff’s case the defendant’s counsel 
moved the court to direct a verdict for the defendant on the ground 

that section 7 of the act of March 3d, 1883, did not go into 
22 effect until the Ist day of July, 1883, and that the value of 

the plaintiff’s packages, costs, and charges were dutiable, to- 
gether with the cement, at the time of their importation or with- 
drawal from warehouse and until the Ist day of July, 1883. 

The court granted said motion and directed a verdict for the de- 
fendant. 

To which ruling and direction the plaintiff, by his counsel, then 
and there excepted. 

And because the foregoing would not by the record otherwise ap- 
wes the said judge, at the request of the plaintiff, by his counsel, 
vath settled and allowed this bill of exceptions and signed the same 
and directed it to be filed as and for the 25th day of January, 1888, 
at the October term of 1887 aforesaid. . : 


E. HENRY LACOMBE. 


We hereby agree to the foregoing as and for the bill of exceptions 
in this action and request that it be signed « filed. 
HARTLEY & COLEMAN, 
PUff’s Att’ys. 
STEPHEN A. WALKER, 
U.S. Att'y, for Def't. 
23 [Endorsed :] 8818. U.S. circuit court, southern district of 


New York. A.C. Babson vs. W. H. Robertson. PI’ff’s bill 
of exceptions. Hartley & Coleman, plaintiff’s attorneys, 62 Wall 
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14 ARTHUR C. BABSON VS. WM. H. ROBERTSON, LATE COLLECTOI 


nine, pursuant to a writ of error filed in the clerk’s office of 
cuit court of the United States for the southern district 
York, wherein Arthur ©. Babson is plainti® in error and | 
defendant in error, to show cause, if any there be, why th 
ment in the said writ of error mentioned should not be ec 
and speedy justice should not be done to the parties in that 
Dated New York, Nov. 50, 158%. | 
KE. HENRY LACOMBE 
1S. Circuit Judge, Second C 


30) [Endorsed:] E.& A.A. 797. 8818. U.S. Suprems 
Arthur ©. Babson, plaintiffin error, against William | 
ertson, defendant in error, Citation. Hartley & Coleman, at 
for plaintiffin error. Due service of a copy of the within | 
is hereby admitted this 50 day of Nov., ISSS. Stephen A. | 
P., attorney for defendant in error. U.S. circuit court. Fil 
30, 1888S. John A. Shields, clerk. 
Endorsed on cover: S. New York C.C. U.S.) No. 148) 
thur ©. Babson, plaintiffin error, es. Wilham HH. Robertse 
collector of the port of New York. Filed January 8, 185%. 
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gally exacted on some twelve different importa- 
tions of Portland cement. 

The importations were made at different times, 
between October, 1882, and April, 1883. 

Those made before the passage of the act of 
March 3, 1883, were entered in bond for ware- 
house and not withdrawn on entries for con- 
sumption until after that act was passed, and 
were, consequently, dutiable under that act, as 
provided by section 10. 

The other importations were made after March 
3, 1883, and before July 1, 1883. 

In all the cases duties were assessed on the 
barrels, packing-boxes, and cases in which the 
merchandise was contained, as well as on the val- 
uation of the merchandise itself, against the im- 
porter’s protest, in which the ground was taken 
that section 7 of the act of Mareh 3, 1883, ex- 
empting such things as barrels, packing-boxes, 
and cases containing merchandise from duty, 
went into effect on the passage of the act, but 
the collector held that this section did not go 
into effect until July 1, 1883, and assessed duties 


accordingly, although the importer tendered 


eee 


3 
himself ready to show precisely how much of 
the entered values covered the barrels, packing- 
boxes, and cases in which the merchandise of 
each importation was contained. 

The bill of exceptions (pp. 8-11) shows that, 
after the plaintiff's case was closed, “the de- 
fendant’s counsel moved the court to direct a 
verdict for the defendant, on the ground that 
section 7 of the act of March 3, 1%83, did not 
go into effect uutil the Ist day of July, 1883, 
and that the value of the plaintiff’s packages, 
costs, and charges were dutiable, together with 
the cement, at the time of their importation or 
withdrawal from warehouse and until the Ist 
day of July, 1883.” | 

This motion was granted and the jury directed 
to render a verdict for the defendant. Upon 
this verdict judgment was entered. To this 
ruling the plaintiff excepted. 

This direction of the court below to the jury 
was in conflict with the case of Robertson v. Brad- 
bury (132 U.S. R., 491), and, consequently, the 
judgment is without support in law, and, it would 


seem. must be reversed. 
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It is conceived that itis but tair to the plaintiff 


in error to make this motion fora reversal of the 
judgement and for a remanding of the case, that 
justice may be done without further delay. 

Wa. A. Maury, 


Assistant Attorucy-General. 
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APPEALS FROM THE SUPREME COURT OF.THE DISTRICT OF COLUMBIA. 


FILED OCTOBER 17, 6690. 


No. 14385. 


THE UNITED STATES, APPELLANT, 


ANNIE A. COLE, APPELLANT, 


No. 1436. 


ANNIE A. COLE. 


i 


THE UNITED STATES. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1890. 


No. 1435. 
THE UNITED STATES, APPELLANT, 
Vs. 


ANNIE A. COLE. 


No. 1436. 
ANNIE A. COLE, APPELLANT, 


VS. 


THE UNITED STATES. 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 
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Original bill 
Exhibit No. 1—Plat 
Exhibit No. 2—Permit to Mrs. Annie A. Cole, September 7, 1888. . 
Extracts from regulation endorsed on permit 
Exhibit No. 3—Application of Mrs. Annie A. Cole, September 7, 1888. 
Order for notice of hearing of application for injunction 
Subpena to answer 
Marshal’s return 
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Memeorandum : as to Exhibit BA G., Bes 3. cccecce cccccecesece 
Exhibit D. C., No. 2—Building yeguiations of the District of Colum- 
bia, revised and adopted, November 1, 1887 
Answer of Annie A. Cole 
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THE U. 8. V8. ANNIE A. COLE—ANNIE A. COLE VS. THE U.8. . I 


l Original bill—Filed Nov. 19, 1888. 
In the supreme court of the District of Columbia. 


Tue Unirep States OF AMERICA, PLAINTIFFS, 
Us, 
Annie E. Coie, Wituiam B. Wess, SAMUEL 
E. Wheatley, Charles W. Raymond, and Tent 


B. Entwistle, defendants. 


To the supreme court of the District of Columbia, holding an equity 
court for said district. 

1. The plaintiffs, who sue in their own right, are owners in fee simple 
of the beds of all the streets and avenues in the city of Washington, in 
the District of Columbia, including those of Massachusetts avenue and M 
-treet north, in said city, hereinafter more particularly referred to. 

2. The defendants are citizens of said United States and residents of 

the District of Columbia. 
2 The defendant Annie E. Cole, although a married woman, is sued 
in her own right, as to her sole and separate property hereinafter 
named. The defendants Webb, Wheatley, and Raymond are the “Com- 
missioners of the District of Columbia,” and are sued as such. The de- 
fendant Estwistle is the “inspector of buildings” ‘of said District, and 
is sued in that capacity. 

3. The defendant Cole claims to own as her separate estate and is in pos- 
session of a part of lot one (1) in the heirs of John Davidson’s subdivision 
of square No, 213 in said city of Washington, said part of said lot being 
triangular in shape, having a frontage of 126.38 feet more or less on the 
north side of M street north, and of ‘115.50 feet more or less on the 
southerly side of Massachusetts avenue, and having a third line of 51.30 
teet more or less on the westerly boundary of said part, extending from 
Massachusetts avenue to M street, the apex of said triangular parcel con- 
stituting the easter’most point thereof. The location and shape of said 
parcel are indicated in Figure 1 of the diagram marked “ Exhibit No. 1,” 

herewith filed and made part hereof. 
3 4. That a portion of said part of said lot has for many years been 

improved by a three-story and basement brick dwelling house, the 
outer lines of which are indicated in figure 1 of the annexed diagram by the 
solid black lines inclosing the words “ Mrs. Cole’s residence,” leaving the 
eastern end of said parcel, having a frontage of 55.68 feet more or less 
on M street and 52.8 feet more or less on Massachusetts avenue vacant and 
unoceupied by any building. 

5. That on or about the 17th day of September, A. D. 1888, the de- 
fendant Annie E. Cole commenced the building of the foundation walls 
of a new brick structure, said walls being partially as to the outer lines 
thereof coincident with and partly as to the whole thereof exterior to the 
street boundary lines of said vacant portion of said parcel of land, and in 
so far as the same are exterior tu said boundary lines being entirely upon 
the land of these complainants. The lines of said foundation walls are 
clearly indicated in Figure 2 of the annexed diagram “ Exhibit No. 1.” 

That said defendant Cole has since said date, by her servants, 
4 agents, and employés, partially erected and is still engaged in build- 
ing a superstructure upon said foundation walls, which has already 
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attained the height of some ten fect more or less above the level of the 
surrounding ground, the intention of said defendant being, as complainants 
are informed and believe, to carry up said superstructure to the height of 
three full stories above, besides a basement story partly above the ground, 

6. That complainants are informed and believe, and believing they aver, 
that in the erection of the said building the said Annie E. Cole is acting 
under the pretended authority of the defendant Entwistle, as inspector of 
buildings as aforesaid, as contained in a certain “ permit,” so-called, issued | 
by the said Entwistle as inspector as aforesaid, by and with the consent, 
authority, and approval of the defendants Webb, Wheatley, and Raymond, 
as Commissioners as aforesaid, a copy of which said so-called permit is 
herewith filed, marked “ Exhibit No. 2,” and made part hereof; which 
said so-called permit, issued to said Annie E. Cole in pursuance of her 

written application therefor, addressed to the said Entwistle, in- 
5 spector as aforesaid, a copy whereof, marked “ Exhibit No, 3,” 1s 

herewith filed and made part hereot,the plans referred to in said 
application being those shown in Figures 1 and 2 of “ Exhibit No. 1” 
hereinbefore referred to. And complainants aver that although the said 
so-called permit pretends to authorize the erection by the defendant Cole, 
of an addition to the dwelling house already standing as aforesaid on a 
portion of said parcel of land, the said structure so as aforesaid in course 
of erection is so designed and contrived that it may be, if completed, used 
as an independent dwelling house, separate and distinct from that to which 
the same is a pretended addition, and on information and belief com- 
plainants aver that it is the intention of the defendant Cole to make such 
use thereof should she be permitted to complete the building thereof. 

7. And complainants aver that the said so-called permit is totally in- 
sufficient and inoperative in law to authorize the erection by the defendaut 
Cole of the said building, but, on the contrary, in so far.as the same pre- 

tends to authorize the erection of walls exterior to the limits 
6 of said Cole’s individual holding is utterly null, void, and of no 
effect. 

8. The complairants further aver that the erection of the building con- 
templated by the defendant Cole would involve an invasion of the com- 
plainants’ rights of property and, by encroaching upon the adjacent streets, 
would constitute a grievous public nuisance. 

And being without remedy at law complainants ask the intervention of 
this a court of equity and, the premises being considered, pray as follows, 
VIZ: 


, 
/ rere is, 
[a 


1. That the United States’ writ of subpeena may issue to the said de- 
fendants, Annie Kk. Cole, William B, Webb, Samuel E. Wheatley, Charles 
W. Raymond, and Thomas B. Entwistle, requiring them severally to ap- 
pear and answer the exigencies of this bil! upon their several corporal 
oaths. . 

2. That the defendant Annie EK. Cole, her agents, servants, and em- 
ployés, be enjoined and restrained from further proceeding with the erec- 

tion of the building in the 5th paragraph of this bill described, and 
7 further that she and they be enjoined and required to remove the 
said structure so far as the same is already built and so far as the 
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same occupies ground exterior to the lines of said Cole’s said parcel of 
land, and to restore scch part of the land now occupied by the partially; 
built walls of said structure as lies outside of said lines to the same cor 
dition in which it was before the commencement of said building. | 

3. That the defendant, Entwistle, as inspector of buildings as aforesaic 
be required to cancel said so-called “ permit,” and that he be enjoined 
and restrained from granting any other pretended permission to the said” ~~ 
defendant, Cole, for the erection of any other building on said parcel of 
land of said defendant, Cole, any part of which shall occupy ground ex- ~*~ 
terior to the lines of said man { an |e 

4. That.the defendants, Webb, Wheatley, and Raymond, as Commissioners 
as aforesaid, may be required to withdraw their approval and sanction 
from the said so-called permit and be enjoined and restrained from grant- 

ing, approving, or sanctioning any other permit for the erection on 
8 said parcel of land of any other building any portion of which shall 
occupy ground exterior to the outlines thereof. 

5. That the complainants may have such other and further relief in the 

premises as the nature of the case may require. 
Tue Unrrep STaTes OF AMERICA, 
By Jxo. Biair Hoge, 
Their attorney iW and for the District of Columbia. 


Jno. BLAtR Hoge, 
Solicitor for complainants, 


Disrricr OF CoLumBrIA, County of Washington: 

John Blair Hoge, being duly sworn according to law, deposes and says 
as follows: I do solemnly swear that I have read the foregoing bill by me 
subscribed in behalf of the United States of America as their attorney in 
and for the District of Columbia, and know the contents thereof, and that 
the facts therein stated, upon my personal knowledge, are true, and that 
the facts therein stated upon information and belief I believe to be true. 

Jno. BLatr Hoge. 


Subscribed and sworn to before me this 19th day of November, A. D. 
1888, 
R. J. Metes, 
Clerk. 
By L. P. Wi_uiaMs, 
Asst, Clk. 
Exhibit No. 1, plat in Figs. 1 & 2, to original bill. 
(Here follows plat marked, page 9.) 
10 Exhibit No. 2 to bill. | 
(Form B.) No. 468. 
Permit to repair or reconstruct buildings. 


District oF COLUMBIA, 
OrFiIceE OF LNSPECTOR OF BUILDINGS, 
Washington, Sept. 7, 1888. 
This is to certify that Mrs. Annie A. Cole has permission to build a 
three-story and basement brick addition 24’ x 46’, including a projection 
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5’ x 443’ on Mass. ave., and one on M st., 5’ x 48’, as per plan annexed 
and approved by the Commissioners in accordance to No. 1400 Mass. ave., 
N. W., with application No. 468, on file in this office, and subject to the 
provisions of the building regulations of the district. 

The right is reserved to examine the buildings as often as may be nec- 
essary while in course of alteration or repair, aud order any change in the 
construction that may be deemed requisite to insure sufficient strength, 
solidity, and safety from fire. 

By order of the Commissioners, D, C. 

(Signed Tuos. B, ENTWISTLE, 
Tuspector of Buildings. 


Pd. $1.00. 


11 Sept. 12th, 188—. Substitute for the within two projections on 
Mass. ave., 16’ 6’ and 26’ 6’’ wide, and two on M st., 16’ and 
29’ wide, approved by the Commissioners, D. C. 


12 Endorsed on the foregoing permit are the following : 


Extracts from regulations. 
[Endorsed on permit. } 


UNITED STATES ) 
ve - Equity No. 11451. 
ANNIE E. Cote & AL. 


Exhibit No. 2 with bill. 


Sec. 6. No building or other structure, awning, sign, engine, steam- 
boilers, furnace, heating-range, bay-window, show-window, tower, or other 
projection shall be erected ; nor any area, vault, cellar, basement, or exca- 
vation appurtenant to a building or other structure be made; nor alter- 
ation allowed in any such improvement, urless a permit for such alteration 
or improvement shall have been issued; and such permit shall be valid 
and in force for such period in each case not exceeding eighteen (18) 
months, as the inspector of buildings shall determine, and inscribe upon 
the face thereof. 

Sec. 26. Persons engaged in the erection, alteration, or repair of any 
buildings, may, for such reasonable period as the inspector of buildings 
shall decide, occupy public space with building nhaterial, as follows, viz: 

Ist. Material will not be stored beyond eleven (11) feet exterior to the 

curb, or within eight (8) feet of railroad track when practicable. 
13 2nd. Where the width of carriage-way of any street between 

curb and railroad track is less than sixteen (16) feet the inspector 
of buildings may issue a special permit for the occupation of not more 
than eleven (11) feet from the curb, nor less than three (3) feet from the 
track. 

3d. All material of whatsoever nature deposited outside the park ling 
must be securely stacked, so as to occupy no more than the needful area. 

4th. Not less than six (6) feet must be kept clear in the middle of side- 
walks. 
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5th. The dressing of materials on the streets and sidewalks is prohib- 
ited; but by special permit stone and brick or other material may be 
dressed within the park line if suitably enclosed by a tight fencing. 
dressing of old material will be under the direction of the inspector of 
buildings and in general conformity with these regulations. 

6th. Mortar-bedls may be placed upon the parking or roadway ; if upon 
the roadway, the distance from the curb shall be fixed by the ree 
of buildings; but in no case to exceed eleven (11) feet from the If 

upon a roadway of concrete, asphalt, or bituminous pavement, the 
14 bottoms must be of tight tongued and grooved boards, placed upon 

two (2) inch bearers or sleepers, leaving an air space, and protected 
on all sides by a margin of two (2) inch boards not less than six 6) inches 
high above the floor surface. 

7th. Builders may occupy twenty (20) feet of the roadway fronting 
adjoining lots, when considered necessary and permitted by the inspector 
of buildings. 

Sth. All material to be placed and arranged as the inspector may direct, 
and all materials and rubbish shall be removed by the contractor or owner 
of the property when so directed by the inspector of buildings. No gut- 
ter shall be obstructed, except for temporary damming for collecting water 
for building purposes, when there are no available means therefor, under 
such conditions as the inspector of buildings may prescribe. 

9th. Builders or owners occupying the roadway or sidewalk shall ex- 
hibit a light at night, placed in such manner as to warn the public that 
material is on the street and to distinctly show that there is a clear pas- 
sage left in road and footway. When the materials occupy twenty (20 
feet or more along the street or sidewalk, two (2) lights, one at each end, 

shall be hung clear of the obstructions. Nothing in this section 
15 shall be constructed so that free passage of carriages, wagons, carts, 
or other conveyances shall be obstructed or impeded. 

10th. No change shall be made in the limits or outline of any parking or 
terrace, nor shall any parking fence or terrace be moved, constructed, 
altered, or modified except in accordance with plans presented to and ap- 
proved by the inspector of buildings. | 

Sec. 34. The fees under these regulations shall be as follows: For each 
permit for new building or other structure, two dollars for each building ; 
for each permit for alteration or repairs, one dollar for each building or 
structure ; for each permit for vault, two dollars per lineal foot of proposed 
vault ; for each permit of area in front of the building line of any build- 
ing now erected, or anv structure or building hereafter erected, after the 
same shall have been completed, one dollar for each area; for all other 
permits and certificates, one dollar each; for measuring, under section 9, 
in the matter of party walls, the fee shall not exceed five dollars, except 
in cases of express agreement ; and for examination of dangerous build- 
ings, defective escape facilities, or other defective or insufficient arrange- 
ments or a in public assembly rooms, on appeal, the fee shall be 
as peer in section 3. 

$v order of the Commissioners, D. C. 
Tuomas B. ENTWISLE, 
Inspector of Buildings. 


' 


6 THE U. 8. VS. ANNIE A. COLE——ANNIE A. COLE VS. THE U. 8. 


16 | Exhibit No. 3 to bill. [Exhibit No. 3 filed with bill.] 


Form B. 468. 
Application for permit for repairs, alterations, ete. 
Wasuineton, D. C., Sept. 7th, 1888. 
To the Inspector of Buildings $ 
The undersigned applies for a permit to extend the following-described 
building : 
Description of present building. 


Where located : 1400 Mass. ave., N. W. 
No. of buildings to be altered: One. 
Name of owner: Mrs. Annie A. Cole. 
Material: Brick dwelling. 
The cost of proposed improvements : $8,000, 
Nature of proposed alterations, ete. Give detinite particulars. 


To build a three-story and basement brick addition 24’ x 46’, including 
a projection 5 x 444 on Mass. ave. and one on M st. 5 x 48, as per plan an- 
nexed and approved by the Commissioners, Sept. 12, ’88. Substitute for 
the above two projections on Mass. ave., 16’ x 6” and 26’ x 6” wide, and two 
on M st., 16 and 29 wide, approved by the Commissioners, D. C. 

The building be used after alteration? Dwelling. 

After alteration, will the building conform in every respect with the re- : 
quirements of the building law? Yes. 


(Signature :) ANNIE A. COLE. 
Endorsed as follows : | 
17 Endorsements on applications for permit, &e. 
$1. District OF COLUMBIA, 


Orrice oF INspecTOR OF BUILDINGS, 
Washington, D. C., Sept. 7, 1888. 
Received of Mrs. Anna A. Cole the sum of one dollar for permit to ex- 
tend one brick building, as specified in foregoing application. 
THoos. B. ENTWIsLe, 
Inspector of Buildings. 
No. 468. 
Application for permit for repairs, alterations, Xe. 
Owner: Mrs. Annie A. Cole. 
Location: 1401 Mass. ave., N. W. 
Permit granted Sept. 7, 1888. 
$8,000. 


18 Notice of hearing of application for injunction.— Nov. 19, 1888. 


Ordered, on motion of complainants, that notice be given to the defendants 
by service of copy of this order and of the bill upon them, on or before 
Wednesday next ; that the motion for an injunction in this cause will be 
heard on Friday, the 23d instant. 

Wma. M. Merrick, A. J. 


Nov. 19, 1888. 
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19 Subpena to answer.— Issued Nov. 19, 1888. - 
In the supreme court of the District of Columbia, November 19th, 1888. 
THe UnNirep Srates oF AMERICA, sisi 
ant, No. 11451. Equity 
against 1 docket 28, 
A. E, CoLE ET AL., DEFENDANT. J 


The President of the Untted States, to Annie E. Cole he Nov. 20, 788 
Kiy]. Wm. B. Webb, Saml. E. Wheatley, Charles W. Raymond, and 
Thomas B. Entwisle, defendant. 

You are hereby commanded to appear in this court at its first special 
term, occurring ten days after service of this subpeena, and answer the exi- 
vency of the original bill, under pain of attachment and such other process 
of contempt as the court shall award.. 

Witness : 

E. F. BincHam, 
Chief-Justice. 

[ L. s. | R. J. MEIGs, 
Clerk, &c., 
By R. J. Meias, Jr., 

Asst, Clerk. 


Memorandum: That the defendant, herewith served, is to enter their 
appearance in this suit in the clerk’s office on or before the day at which 
this writ is returnable, otherwise the bill may be taken for confessed. 


20 Return of marshal._— Filed Nov. 20, 1888. 


Service of subpeena and copy of bill and notice of hearing acknowledged 
this 20th day of November, A. D. 1888. 
Henry E. Davis, 
For Defendants Webb, Wheatley, Raymond, and Entwisle. 


Served copy of subpeena & copy of bill & notice of hearing on Annie 
kk. Cole Novem. 20, 1888. Service acknowledged for Wm. B. Webb, 
Sam!, E. Wheatley, Chas. W. Raymond, & Thos. B. Entwisle. 

By H. E. Davis, Al’y. 

NOVEMBER 20, 1888, See above. 

J. B. Hoge. 


A. A. WILson, 
Marshal. 
2] Answer of Commissioners, &e.— Filed Nov. 26, 1888. 
In the supreme court of the District of Columbia. 


THe UNITED STATES OF AMERICA | 7 
ves, 
AnnNIE E, CoLe, WiLiiaM B. Wess, SAMUEL > In equity. No. 11,451. 
E. Wheatley, Charles W.. Raymond, and 
Thomas B. Entwisle. 
The joint and several answer of the defendants, William B. Webb, Samuel 
E. Wheatley, Charles W. Raymond, and Thomas B. Entwisle, to the bill 


of complaint. 
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These defendants, reserving to themselves all manner of benefit and ad- 
vantage of the many errors and imperfections in the said bill of a 
contained, for answer thereto, or so much thereof as they are advised it is 
material or necessary for them to answer, answering say: 

1. That the Supreme Court of the United States has decided that the 
fee of the streets and avenues is in the United States, but these defendants 
submit that while they remain such streets and avenues they are held in 

trust for the public use, and also for abytting property-owners for 
22 such appurtenant easements and uses as have from the foundation 

of the Government been specified and provided for by the Presi- 
dents of the United States and other of its officers and agents duly author- 
ized to specify and provide for the same. 

2. They admit the allegations of the second paragraph of the complain- 
ant’s bill. 

3. These defendants admit, as alleged in the third paragraph of said bill 
of complaint, that the defendant Cole claims to own, as her separate estate, 
property drescribed in said paragraph. ; 

further answering said paragraph, these defendants attach hereto and 
pray to be taken as part hereof a true and accurate copy of the map or 
plat filed by the defendant Cole with the defendant Entwisle, the inspector 
of buildings of the District of Columbia, when applying for a permit for 
the erection of the building complained of, showing the dimensions of the 
proposed building and the extensions thereof within the parking limits, 
and thesame is marked as “ Exhibit D.C., No.1,” and prayed to be taken 
as part hereof. The new building proposed to be constructed is repre- 
sented by red lines on said exhibit. 
2:3 4 These defendants admit that the western portion of the lot 
claimed as the property of the defendant Cole has for some years 
been improved by a brick dwelling-house, and that the eastern end of said 
lot has been unimproved and vacant until the beginning of the construction 
of the building complained of. 


5. These detendants, in answer tothe allegations of the fifth paragraph of 


said bill, refer to “ Exhibit D. C., No. 1,” attached hereto, for the position of 
the walls of the proposed structure and the ground, with respect to the build- 
ing line, intended to be occupied by the foundations, the ioof, as well as 
the structure to be erected thereon, ‘These defendants are not advised as 
to the exact time when the construction of said building was begun, but 
they admit that the defendant Cole has partially erected a superstructure 
upon the foundation walls built by her order and direction. 
6. These defendants deny, as alleged in the sixth paragraph of said bill, 
that thedetendant Cole is acting under a pretended authority given her by the 
defendant Entwisle, and say that she is constructing said building 
24 under and by virtue of a lawful permit given to her by said de- 
fendant Entwisle, inspector of buildings for said District, in ac- 
cordance with the building regulations of the District of Columbia author- 
ized and made in pursuance of the authority conferred on the Commissioners 
of the District of Columbia by the act of Congress of June 14, 1878 ; that 
said permit was issued upon an application in writing made to said de- 
fendant Entwisle, as inspector of buildings, by the defendant Cole. 
These defendants refer to the permit and application for the terms and 
conditions thereof. These defendants are not informed as to the allega- 
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tions of the said paragraph about the use to be made of said proposed 
structure by defendant Cole, but they say that the structure in course of 
erection is being built in strict accordance with the building regulations 
and the permit issued thereunder to said defendant Cole. 

7. These defendants deny each and every averment of the seventh par- 
agraph of said bill. 

8. They deny the averments of the eighth paragraph of said bill. 

25 Further answering said bill of complaint, these defendants sa 

that on July 7th, 1794, the President of the United States m 
and published what is known as building regulation No. 2, authorizing 
and allowing areas or ditches of seven feet in breadth constructed in the 
street immediately adjacent to the building owned by the person applying 
tor the privilege, provided said area or ditch was suitably secured (Webb's 
Digest, p. 58); that on the 15th day of May, 1820, the charter of the city 
of Washington was amended, and said act vested the corporation of Wash- 
ington with power, among other things, “ to regulate, with the approba- 
tion of the President of the United States, the manner of erecting and the 
materials to be used in the erection of houses ;” that thereafter, and on 
March 30, 1822, and in pursuance of the authority so given, the corpora- 
tion of Washington passed an ordinance authorizing the construction of 
vaults under sidewalks by property-owners not to extend beyond the curb 
line; also the construction of areas in streets and avenues having a width 
of footway of seventeen feet, but not more than five feet from the build- 

ing line; also the construction of steps and cellar doors in streets 
26 and avenues having a width of footway of seventeen feet or more, 

to project not more than seven feet from the building line and in 
streets and avenues with a footway of twelve feet to project not more than 
tive feet from the building line ; also that colonnades or open porches might 
be erected in the streets and avenues, not to project beyond the building 
line further than is preseribed for steps or cellar doors, which ordinance 
these defendants beg leave to refer to at the hearing hereof. 

Further answering, they sav that by the act of Congress of February 
21, 1871, the board of public works, by said act created, was given entire 
control of the streets, avenues, and alleys of the District of Columbia, and 
was also authorized to make needful building regulations, subject to the 
supervision of the legislative assembly ; that said board, in pursuance of 
authority given, adopted a general plan for the improvement of the streets 
and avenues of said District, which was approved by the legislative assem- 
bly of said District ; that pursuant to the plan so adopted said board was 
authorized to do and did cause parking to be placed next adjoin- 
ing the building line of a width of thirteen feet on M street and 
forty feet on Massachusetts avenue along the entire front of the 
defendant Cole’s property on said street and avenue, and extending from 
said M street around the most easterly part of the property of said defend- 
ant Cole until it intersects the parking on said Massachusetts avenue, and 
said board caused said parking to be suitably enclosed with a fence, and 
the same has since remained there; that outside of and exterior to said 
parking on said street and avenue there isa footway of the width of 
twelve feet on said M street and fifteen feet on said Mass. ave., which is 
amply sufficient for the accommodation of persons using said street and 
avenue; that said parking so constructed has ever since remained ; that 


ee 
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said M street is ninety feet in width and said Massachusetts avenue one 
hundred and forty feet at the point where said Cole’s property fronts on or 
touches the same. 
Further answering, they say that on the 14th of June, 1878, the Con- 
gress of the United States passed an act authorizing and directing 
28 the Conmmissioners of the District of Columbia to make and enforee 
such building regulations for said District as they might deem ad- 
visable, and further provided that such regulations when made should 
have the same force and effect within the District as if enacted by Congress ; 
that, as directed by said law, the Commissioners of the District of Colum- 
bia made certain building regulations, and from time to time amended the 


same, and these defendants attach hereto and pray to be taken as part hereof 


the building regulations of said District now in force, and which were 
in force at the time of the issue of the permit complained of, and the same 
is marked as “ Exhibit D. C., No. 2,” and attention is especially directed -to 
the provisions regulating projections, on pages 22 and 23 of said exhibit, 
whieh have not been changed j in any particular since sald: regulations were 
first enacted under said act of Congress. 

Further answering, these defendants say that said building regulations, 
by virtue of the act of Congress authorizing and directing the Commis- 

sioners to make the same, have the same force and effect in the 
29 Discrict of Columbia as if the same had been formally enacted and 

approved by Congress; that the legality of the same has never 
been questioned by Congress, and whenever brought to the notice of the 
court of this District have always been upheld. 

Further answering, they say that under various acts of Congress, ordi- 
nances of the corporation of Washington, and building rules and regula- 
tions from an early day of the Government, and public usage under them 
of near a century, the right of a lot-owner and builder to the privilege of 
building a vault, steps to enter his doors, outside stairways, porticos, colon- 
nades, bay-windows, balconies, verandas, and ornamental projections over 
the building tine has become a part of the law of the city, and as such 
must be respected and upheld. 

Further answering, they say that the application of said defendant 
Cole, made under the building regulations in force at the time of the filing 
thereof, as shown by Exhibit D. C., No. 2, and the permit issued in pursu- 
ance thereof, authorizes no more or greater projections than are and have 

been allowed to others, and said regulations are in law and 

30) equity a complete authority for the structure she is now building. 
Further answering, they say that said parking was set aside bv 

the authorities of the District of Columbia tor the convenience of the ad- 
joining property-owner, to be put to such uses as he might think best, not 
inconsistent with or repugnant to the laws in force in said District t; that 
said projections of said building, authorized by said permit, are in no way 
an invasion of the use of said street and avenue and never can become 
such; that the United States has not, nor does it intend to devote said 
space so allotted as aforesaid to parking, and a part of which is to be occu- 
pied by the proposed structure, to any other purpose, and the projections 
aforesaid are not an invasion of the plaintitf’s rights of property, and to 
complain of it is absurd ; that if the projections complained of are such 
an encroachment upon the public streets as will constitute a grievous pub- 
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lic nuisance, then may every owner of a vault, projecting bay- 
window, or other projection from his dwelling over a_ building line 
31 be indicated for a public nuisance. 


Further answering, these defendants say that they pray the same 
benefit of this their joint and several answer as if they had demurred to 
said bill. 

And now, having fully answered, they pray to be hence dismissed with 
their reasonable costs in this behalf sustained. 
A. G. RIDDLE, 
Solicitor for Defendants. 
Wiitu1amM B. Wess, 
Commissioner. 


District oF COLUMBIA, 88: 

William B. Webb, being duly sworn, deposes and says that he is one 
of the Commissioners of the District of Columbia and a defendant in the 
above-entitled action ; that he has read over the answer by him subseribed 
and knows the contents thereof; that the facts therein stated of his own 
knowledge are true, and those stated on information and belief he believes 


to be true. 
Wituiam B. Wess, Comm. 


Subscribed and sworn to before me this the twenty-sixth day of Novem- 
ber, A. D. 1888. 
WittramM TINDALL, [i s.] 
Notary Public. 


3: Exhibit D. C., No. 1, is identical with Figure 1 of Exhibit 1, filed 
with bill.—Filed Nov. 26, 1888. 


33 Exhibit D. C., No. 2, with answer of Dist. Col’a.—Filed Nov. 26, 
1888. No. 9. 


Building regulations of the District of Columbia, revised and adopted No- 
rember 1, 1887. 


‘Philadelphia: Dunlap & Clarke, printers and binders, 519 and 821 Filbert street. 1887.) 


o4 THe Districr or CoLumBIA, 
OFFICE OF THE COMMISSIONERS, 
Washington, November 1, 1887. 


Whereas the act of Congress approved June 14, 1878, provides that 
the Commissioners of the District of Columbia shall make and enforce 
such building regulations for the said District as they may deem advisable, 
and that the regulations so made shall have the same force and effect within 
the District of Columbia as if enacted by Congress ; it is 

Ordered, first. That the following regulations are hereby adopted as the 
building regulations of the District of Columbia. 

Second. These regulations shall control the construction, erection, main- 
tenance, repair, and removal of all buildings, wharves, and other like 
structures within the District of Columbia, with the exception of those 
owned by or under the sole control of the United States. 
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Third. These regulations are subject to modification or repeal by Con- 
gress, or by the Commissioners of the District of Columbia, as the public 
interests shall require. 

| WiLuiAm B. Wess, 
SAMUEL E. WHEATLEY, 
WILLIAM LUDLow, 
Commissioners of the District of Columbia. 
Attest : | 
WituiAM TINDALL, 
Secretary. 


30) Building regulations of the District of Columbia. 
SECTION 1.— Definition of technical terms. 


Adjoining ewner : The owner of the premises adjoining those on which 
work is doing or to be done. 

Areas: Subsurface excavations adjacent to the building line for light- 
ing or ventilation of cellars or basements. 

Attic story: A story situated either in whole or in part in the roof. 

Basement: A story suitable for habitation, partially below the level of 
the adjoining street or ground, and below the first floor of joists. 

Bay-window : A first-floor projection for a window other than a tower 
projection or show-window. 

Building: Any construction within the scope and purview of these regu- 
lations. 

Building line: The line of demarkation between public and private 
space, 

Building owner: The owner of premises on which work is doing or to 
be done. 

Cellar: That portion of a building below the first floor ot joists, if par- 
tially or entirely below the level of the adjoining parking, street, or ground, 
and not suitable for habitation. 

External wall: The outer wall or enclosure of a building other than a 
party wall, 

Fire limits: All that portion of the cities of Washington and George- 

town bounded by Fifteenth street, east ; Georgia avenue, Eleventh 
36 street, east; O street, south ; Ninth street, east; M street, south ; 

the west bank of the James Creek Canal, Water street, Lingan or 
Thirty-sixth street, U or Road street, Rock Creek, P street and Boun- 
dary street to Fifteenth street, east. 

First story: Thestory the floor of which is at or first above the level of 
the sidewalk or adjoining ground. The other stories to be numbered in 
regular succession, counting upward, 

Foundation wall: That portion of an exterior wall below the surface of 
the adjoining earth or pavement ; and that portion of a partition or party 
wall below the level of the basement or cellar floor. 

Lodging-house: Any building or portion thereof in which persons are 
lodged for hire for less than a week at one time. 

Mansard roof: A roof formed with an upper and under set of rafters, 
the upper set more inclined to the horizon than the lower set. 
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Oriel window: A projection for a window above the first floor. 

Parking: The space between the sidewalk and the building line. 

Parking line: The line separating parking and sidewalk. 

Partition: An interior division constructed of iron, glass, wood, lath and 
plaster, or other destructible materials. 

Partition wall: An interior wall of non-combustible material. 

Party wall: A wall built upon the dividing line between adjoining 
premises for their common use. 

Shed: A skeleton structure for storage or shelter. 

Show-window : A store window in which goods are displayed for sale 
or advertisement. 

Tenement house: Any building or portion thereof which is occupied or 
is intended for occupation as the residence of more than two families liv- 
ing independently of one another, and doing their cooking upon the prem- 
ises. 

Tower projection: A projection designed for an ornamental door entrance, 
for ornamental windows, or for buttresses. ) 

Vault : An under-ground construction beneath parking or sidewalk. 

Wooden building: Any building of which an external or party wall is 
constructed in heh or in part of wood. 


37 SeEcTION 2.—Duties of the building inspector. 


1. The inspector of buildings shall take and subscribe on oath or affir- 
mation, before an officer duly qualified to administer the same, that he has 
been engaged in business as an architect, or architect and builder, for ten 
years, and that he will faithfully perform the duties of his office. Said 
oath or affirmation shall be filed in the office of the Commissioners of the 
District of Columbia. 

2. He shall, also, before entering upon the duties of his office, execute 
a bond to the District of Columbia in the sum of ten thousand dollars, 
with three sureties, to be approved by the Commissioners of said District, 
conditioned for the faithful performance of the duties of said office, which 
shall be for the benefit of x gsumer aggrieved by his acts or neglect, and 
shall be filed with his oath. 

3. He shall be charged, under the supervision of the Commissioners, with 
the survey and inspection of buildings and the enforcement of these regu- 
lations, and with such other duties in respect thereto as the Commissioners 
may assign to him; and while holding his office he shall not engage or be 
interested in business as an architect or builder in the District. 

4. It shall be his duty to sign and issue all permits, certificates, and 
notices under these regulations ; to keep on file all applications, plans, and 
notices received ; to keep the record of all violations of these regulations 
and all matters relative thereto, and report them, when necessary, to the 
Commissioners ; to keep blanks for permits, certificates, notices, applica- 
tions, and complaints ; to make annual report of the operations of his office, 
and such other reports as may be required by the Commissioners, 

5. He shall examine all buildings in course of erection, alteration, or 
repair as often as necessary ; shall see that the work is done in 
with the law and regulations ; that the materials used are suitable for the 
purpose, and that the work is done in a substantial manner, and is of suffi- 
cient strength and solidity to answer the purpose for which it was designed. 
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6. He shall examine any building supposed or reported to be ina danger- 
ous or defective condition, and make a record of such examination ; of the 
location of the building ; the purposes for which it is used, and the names 

of the owner and lessee and occupant. 
38 7. If, after examination, he shall deem any structure or build- 

ing, or part thereof, er appurtenance thereto, dangerous, he shall 
serve upon the premises a notice requiring a vacation of said structure or 
building, and also serve, or cause to be served, a notice in writing upon 
the owner, agent, or any party having interest in said structure, requiring 
the same to be made safe and seeure, or removed, as the inspector may 
deem necessary, within such time as he may direct ; and it shall thereupon 
be the duty of the said interested party or parties to comply with and 
execute the order of the inspector of buildings, under the penalties for 
failure as provided by section twenty of these regulations, unless appeal 
be taken as hereinafter provided. Upon depositing thirty dollars, to cover 
fees of an examining commission, the interested parties may appeal within 
forty-eight hours, in writing, to the Commissioners of the District, who 
shall appoint a commission to determine the question at issue, which shall 
consist of two disinterested and competent builders and one architect, resi- 
dents of the District, who shall be paid for their services not exceeding ten 
dollars each, upon the certificate of the inspector of buildings. In case of 
a decision adverse to the appellant, it shall be the duty of the appellant to 
comply therewith, when duly notified thereof in writing by the inspector 
of buildings, under penalties for failure as provided in section twenty of 
these regulations. 

8. He shall, after examination, serve a written notice upon the owner, 
agent, or other party interested in any building or part thereof regarded 


by him as defective, setting forth in detail the necessary repairs ; and if 


the parties interested shall refuse or neglect to have the repairs as stated 
made, or shall not have actually commenced to make the same within 
thirty days from the date of notice thereof, then the inspector of buildings 
shall order the building to be vaeated. : 

9. He shall examine any building when application shall be made for 
a permit to raise, enlarge, alter, or build upon it, and make a record of its 
condition, 

10. He shall have supervision of the erection of all heating apparatus, 
and be required to notify the boiler inspector when a permit is issued for 
locating: a boiler. 

11. He shall carefully examine the plans and the specifications of all 

buildings for the construction of which permits are applied for, 
59 and ascertain that they conform to the requirements of these regu- 
lations before giving a permit for the erection of such building ; 
and shall file in his office such plans and specifications as he shall require. 

12. He shall, whenever he may deem necessary, serve written notice on 
the owner, lessee, or manager of any building or part of building already 
erected, or hereafter built and used or to be used in whole or in part for 
public assemblies, directing to be done in or about the arrangement thereof, 
and the appliances connected therewith, whatever is needful to afford the 
greatest possible security to the public, and good ventilation ; subject to 
appeal and determination by a commission, appointed as in the manner of 
dangerous and defective structures. 
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13. He shall have full power to require the intent of these regulations 
to be observed in all matters affecting structures, not specifically set forth 
herein; but he shall have no discretionary power to modify any of these 
regulations. 

14. He shall have full authority to designate and direct the numbering 
of all buildings and to order changes to be made in the numbering of any 
building already numbered, when needful; and any person refusing to 
number or renumber as directed by the inspector within such time as he 
shall order, shall be liable to penalty as provided in section twenty of these 
regulations, 

15. The inspector of buildings and assistant inspectors of ae 
when duly appointed by the Commissioners, as far as may be necessary for 
the performance of their duties, shall have the right to enter any buildi 
or premises upon showing their badge of office ; and any person who s 
interfere with them in the performance of such duties shall be liable to a ° 
tine of not less than ten nor more than forty dollars for each offense. 

16. No building or other structure, awning, sign, engine, steam-boiler, 
furnace, heating-range, bay window, show window, tower, or other pro- 
jection shall be erected or maintained after erection, nor any area, vault, 
cellar, besement, steps, or excavation appurtenant to a building or other 
-tructure be made, nor alteration allowed in any such improvement, unless 
a permit for such erection, alteration, or improvement shall have been 
ixsued by the inspector of buildings; and such building permit shall be 

valid and in foree for such period in each case, not —a 
1) ninety (90) days, as the inspector of buildings shall determine a 

inscribe upon the face thereof. In case of failure to commence 
work in ninety (90) days, for satisfactory reasons, the building inspector 
may renew permits without additional charge. 

17. No permit shall be given for the construction of dwellings fronting 
on alleys before arrangements are made for proper drainage and water 
supply. 

18. The inspector of buildings will not issue permits for any construc- 
tion to be used in connection with a business requiring a special license, 
until such time as the applicant shall present the license to accompany his 
application. 

19. It shall be the duty of the owner or owners, in fee or for life, of 
every building constructed and used, or intended to be used, as a hotel, 
factory, manufactory, theatre, tenement-house, seminary, college, academy, 
hospital, asylum, hall, or place of amusement, and of the trustee or trust- 
ees of every estate, association, society, college, academy, school, hospital 
or asylum owning or using any building fifty feet high or upwards, used 
for any of the purposes herein above mentioned, to provide and cause to 
he erected and affixed to said buildings iron fire-escapes and combined 
stand-pipes and ladders, or either of said appliances as may be approved 
and adopted by the Commissioners of the District of Columbia. (Act Jan- 
uary 26, 1887.) , 

20. In all hotels, factories, manufactories, workshops, schools, semina- 
ries, colleges, hospitals, asylums, halls, or places of amusement, or other 
places mentioned in this act, the hallways and stairways shall be y 
lighted when occupied at night ; and at the head and foot of each flight of 
stairs, and at the intersection of all hallways with main corridors, shall be 
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kept during the night a red light; and one or more proper alarms or 
gongs, capable of being heard throughout the building, shall always _re- 
main easy of access and ready for use in each of said buildings, to give 
notice to the inmates in case of fire; and there shall be kept posted in a 
conspicuous place in every sleeping-room a notice descriptive of such means 
of escape; and the building inspector and chief engineer of the fire depart- 
ment shall have the right to designate the location of the said _fire-escapes 
and stand-pipes in conformity with this act, and shall grant certificates of 
approval to every person, firm, corporation, trustee, and board of school 
trustees complying with the requirements of this act, which certifi- 
41 cates shall relieve the party or parties from the liabilities of fines 
or damages imposed by this act. (Act January 26, 1887.) 

21. Every person, corporation, trustee, or board of school directors 
neglecting or refusing to comply with the requirements of the first section 
‘of this act, upon receiving thirty days’ notice of the same, shall be liable to 
a fine not exceeding one hundred dollars, to be collected as fines are now 
by law collected ; and the building inspector and chief engineer shall cause 
to be erected upon said building said appliances as in their judgment may 
be necessary, and ghe same shall be charged and held as a lien against said 
property and collected the same as other improvements made by the Dis- 
trict authorities ; and in case of fire occurring in any such building not 
provided with said appliances as may be required by the building inspector 
and chief engineer of the fire department, and in accordance with the re- 
quirements of the first section of this act, the person, persons, trustee, trus- 
ees, corporation, or school directors who or which neglected to provide 
such building with said appliances as aforesaid shall be liable in an action 
for damages in case of death er personal injury being caused in conse- 
quence of such fire breaking out in said building ; and such action may be 
maintained by any person or persons now authorized by law to sue, as in 
other cases, for injuries caused by neglect of duty. (Act January 26, 
1887.) 


SECTION 3.—Exrcarations and foundations, 


1. Every excavation for a cellar, vault, area, or other purposes, or ad- 
joining any lot, shall be protected by an enclosed bridge or tight fence. 

2. Every cellar or basement of a dwelling shall have a bed of hydraulic 
or asphaltum concrete, not less than two inches thick, spread over the en- 
tire bottom, or shall be paved with brick laid in cement. 

3. Every building hereafter erected without cellar or basement shall have 
in the walls below floor level, in front and rear, not less than four venti- 
lators, each not less than five by twelve inches, and no portion of the wood 
work of the floor shall be less than six (6) inches clear of the ground. 

4. The foundation walls of every building must rest upon the solid 

ground, concrete, masonry, or other solid substructure, and be built 
42 of brick, stone, or other, hard and incombustible material laid not less 

than two feet six inches below the surface of the ground, and where 
there is acellar or basement in a dwelling house the walls below the sur- 
face of the ground shall be fully protected from dampness by an exteriér 
covering of hydraulic cement or slate. In case of the removal of a terrace 
the walls shall be underpinned, so far as necessary in the opinion of the 
inspector of buildings. 
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5. Cellar or basement walls of buildings erected within reach of tide 
water shall be built up to the level of spring tides, in cement mortar, and 
of «a thickness to be determined, in each case, by the inspector of build- 
ings, and the ground floors shall be laid water-tight, and in such manner 
as may be directed by said inspector. | 


SECTION 4.—Conatruction and dimensions of walls, 


1. The walls of every building, with the exceptions hereinafter men- 
tioned, shall be built of brick, stone, iron, or other hard and incombusti- 
ble material. Every wall constructed of brick, stone, or other similar 
substance shall be properly bonded and solidly built with lime or cement 
mortar. External walls faced with stone shall have a backing of hard 
brick-work laid in cement mortar. The stone facing ofa wall shall always 
be securely tied tu the brick backing by suitable ironclamps. Every fi 
course of brick facing must be securely bonded by headers, 

2. The thickness of the walls of any building hereafter erected or al- 
tered in height shall be as follows, to wit: In any building not more than 
thirty-five feet high and twenty-five feet or less in width the cellar or 
foundation walls shall be not less than thirteen inches in thickness to the 
height of the first floor ‘of joists, and thence the external or party walls 
not less than nine inches; for a building not exceeding thirty-five feet in 
height, but exceeding twenty-five feet in width, the external and party 
walls shall be not less than thirteen inches thick to the square thereof; in 
a building exceeding thirty-five feet but not exceeding forty-five feet in 
height the cellar or foundation walls shall not be less than thirteen inches 
in thickness, and the front and rear walls abowe not less than thirteen in- 
ches in thickness to the roof, and the party walls not less than thirteen 
inches thick to the height of the nema floor, and from thence up 
nine inches thick, provided the nine-inch wall does not exceed twenty-four 

feet in height ; in abuilding exceeding forty-five feet but not exceed- 
43 ing fifty-five in height the foundation or cellar walls shall not be 

less than eighteen inches in thickness, the party walls not less than 
thirteen inches, and the other walls not less than eighteen inches to the 
height of the first story and thirteen inches for the remainder of the height. 
The walls of subcellars shall not be less than eighteen inches thick. 
Whenever any builder, owner, or contractor wishes to construct or erect 
anv building to a greater height than above specified, or for other pur- 
poses than a dwelling, the increased thickness of the walls shall be deter- 
mined by the inspector of buildings; but in any case where the proposed 
building is to be used for a one, lle or similar purpose the party or 
division walls shall not be less than thirteen inches for the full height 
thereof. Walls laid with stretcher bond shall in no case be less than thir- 
teen inches thick. The bottom course for foundation wall! resting upon 
the ground ehall be at Jeast nine inches wider than the thickness of the 
wall and be bedded in cement. The height of all walls to be computed 
from the curb level or terrace. 

3. If walls are laid with i lar rubble work the thickness shall be 
one-fourth greater than po other cases. Thin ashlar facing shall 
not be counted in determining the thickness of walls. In any building 
hereafter erected on a street corner for the storage of heavy weights the 
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bearing wall, that is, the wall upon which the beams rest, shall be four 
inches thicker than is otherwise prescribed in these regulations. 

4. The enclosing walls of a building must be brought up as nearly 
simultaneously as possible, and in no case shall the work on the side walls 


be ahead of the work on the front wall more than the height of one story, 


unless a special permit be first obtained from the inspector of buildings 
defining the manner in which the work shall proceed. 

5. Side, end, or party walls shall be anchored at each tier of beams, at 
intervals of not more than ten feet, with good, strong wrotght-iron 
anchors, one-half inch by one inch, well secured into side walls, and well 
fastened to the side of the beams by not less than two wrought-iron nails 
at least one-fourth of an inch in diameter, se as to form continuous ties 
across the building on each floor. 

6. Party walls shall be brought up through the roof covering, and shall 

be built up at least six inches above the flat of the roof of the high- 
44 est building of which such building forms a part for the full ex- 

tent of the flat, and shall be covered by brick laid on slate, or by a 
coping of stone or metal, so as effectually to prevent the connection of the 
roofing of any two or more houses or buildings. 

7. Party walls in adjoining buildings hereafter erected shall be con- 
structed so that the floor timbers from opposite sides ef said walls shall 
have at least four inches bearing therein and be separated by not less than 
four inches of solid brick-work. No door or window openings shall be 
placed in party walls, except by the consent of the adjoining owner and 
under special permit from the inspector of buildings. 

8. No recess of any kind shall be made in a nine-inch, external, or party 
wall for any purpose whatever, nor shall a party wall be cut into more than 
four and one-half inches, unless the same shall be more than fourteen inches 
thick, nor shall the same be recessed continuously for any purpose what- 
ever more than four and one-half inches. All brick used in the construc- 
tion, alteration, or repair of a building, or any part thereof, if used during 
the months of April to October, inclusive, shall be well wet at the time they 
are laid. 

9. The fourth section of the building regulations, No. 1, approved by 
President Washington October 17, 1791, is recognized as in force as fol- 
lows : 

“That the person or persons appointed by the Commissioners to super- 
intend the buildings may enter upon the land of any person to set out the 
foundation and regulate the walls to be built between party and party, as 


to the breadth and thickness thereof, which foundation shall be laid equally 


upon the lands of the persons between whom such party walls are to be 
built, and shall be of the breadth and thickness determined by such person 
proper, and the first builder shall be reimbursed one moiety of the charge 
of such party wall, or so much thereof as the next builder shall have oc- 
casion to make use of before such next builder shall any ways use or break 
into the wall. The charge of value thereof to be set by the person or per- 
sons so appointed by the Commissioners.” 

10. Provided, That the maximum thickness laid upon the adjoining lot 
shall be nine inches in the cellar, and that the set-off shall be equal on both 
sides, and in all cases where a building is erected and a party-wall is con- 
structed the party line shall be carefully preserved by receding four and 
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one-half inches from the front with that portion that extends over 
45 that line, except in centre of continuous The privilege of 

placing party walls near adjacent buildings must be first approved 
by the inspector of buildings. 

11. The building owner shall pay for one-half of an existing party wall 
or for so much thereof as he shall use, whether said wall be cut or re a 
the quantity or measurement of wall or underpinning so used 1 be 
computed by the inspector of buildings, unless the parties in interest agree 
upon some other person or persons for such purpose. The indemnity to 
the adjoining owner shall be paid by the building owner, previous to cut- 
ting or in any manner using said wall, at the then current price for simi- 
lar work. The cost of underpinning party walls shall be borne by the 
building owner. Where an excavation is to be made adjacent to and be- 
low the foundation of a wall, other than a party wall, the building owner 
shall give adjoining owner ten days’ notice, in writing, before proceedi 
with the work. The measuring fee shall be paid as hereinafter deseri 
and shall be paid in equal proportions by both parties to the persons 
selected. 

12. The inspector of buildings shall, upon the application of any build- 
ing owner or his authorized agent, examine any existing party or division 
wall, and if deemed by said inspector to be detective, out of repair, or 
otherwise unfit for the purpose of new buildings about to be erected, such 
party or division walls shal! be made good, repaired, or taken down by the 
building owner, as the decision may be, the cost and expense of which repair 
or removal, together with the expense of the new wall or walls to be erected 
in lieu thereon, shall be borne and paid exclusively by him, and he shall 
also make good all damages occasioned thereby to the adjoining owner or 
his premises: Provided, That these regulations shall not be construed to 
justify the owner in encroaching upon the premises of the adjoining owner 
beyond the party wall already built, or, in the case where no party wall 
has been built, more than nine inches without having first obtained the 
written consent of the adjoining owner of the premises so to be encroached 
upon. But if, in such case, the building owner prefers to build an inde- 
pendent new wall of his own by the side of the old party wall, he shall 
be relieved from reimbursing the adjoining owner for former outlay in build- 
ing the party wall, the thickness of the new wall to be determined by the 
inspector of buildings in each and every case, consistent with these regula- 

tions. 
46 13. Buildings hereafter erected or increased in height, except 

churches, shall not exceed a greater height than seventy-five feet 
to the square, except the additional height shall be constructed in a fire- 
proof manner, as herein named, to wit: all joists, beams, rafters, purlines, 
jack rafters, plates, studs, ties, and arches shall be made of cast or wronght 
iron, or some other metal, stone, brick, cement, mortar, or other incombus- 
tible material, and covered with corrugated iron, sheet, or cast-iron, tin, 
copper, zinc, or other metal, or slate, stone, brick, cement, mortar, or other 
incombustible material. All stores or store-houses, or other buildings, ex- 
cept churches and dwellings, now or hereafter erected, wherein close prox- 
imity to other structures, shall, when ordered by the inspector of buildings, 
be provided on the rear side or sides with iron or other fire-proof shut- 


ters to all openings, and of such construction as may be stipulated, which . 


wr 
« a 2 ne ee ee md 
wa : - 


i 2g th ee ed mies — 
f oe ee ee er Wwe 
ee F ‘ £e a; oe ie 


SEN mage on ns earn, 


RT a ae 


20 ~=s THE U. S. VS. ANNIE A. COLE—ANNIE A. COLE VS. THE U. S. 


shutters shall be closed at the termination of each day’s business. The 
interested party may, after being notified, appeal in writing to the Com-— 
missioners of the District, who shall determine as to the enforcement of 
the order. | 

14. No room in any building intended for human habitation or sleep- 
ing shall have less than eight feet clear height, nor shall permits be issued 
for any such building that is less than twelve (12) feet in width, or front- 
ing upon an open space less than twenty (20) feet in width. 

15. All partition or party fences shall be kept in good and sufficient 
repair by the proprietors of the ground on each side at their joint expense: 
Provided, The ground on each side shall be enclosed, used, or occupied ; 
and if any person whose duty it shall be to make or keep in good repair 
any fence, or part of a fence,shall neglect or refuse to do so for five days 


fe . . . 
after request being made by the other party interested, or his agent, then 


it shall be lawful for the party so making the request, as aforesaid, to make 
or repair the whole fence, or part of the fence, and to recover one-half of 
the expense thereof from the person so refusing or neglecting : Provided, 
also, That no fence erected under the authority of these regulations shall 
be less than five nor more than seven feet in height, except by consent of 
the parties interested on both sides of such fence, and the permission of 
the inspector of buildings. 
16. If any person shall enclose ground adjoining to that already 
enclosed, and shall thereby be benetited by any fence before erected, 
47 the person so bénetited shall pay therefor a just and reasonable 
compensation, regard being had |to the condition of the fence at 
the time. 


SECTION 5.—Construction of chimneys and flues. 


1. Chimneys shall be built of brick, stone, or other fire-proof, non-con- 
ducting material, and in no case shallachimney rest upon a flooring without 
a footing of masonry or iron, supported by iron bars having a secure bear- 
ing on masonry or iron at both ends. Brick-work of all flues without ref- 
erence to the purpose for which they may be originally intended to be used, 
must be laid with solid joints, shall be smoothly plastered inside with goiod 
parging mortar, or the joists stuck flush on the Inside, and on the outside 
plastered between the ceiling joists and rafters. Brick flues not startng 
from te foundation wall shall be securely built into the brick-work of the 
wall: to which they are hung, and shall be supported by courses of brick 
corbeled out from the main wall by successive projection. Where the 
breast of a chimney projects more than nine inches it shall be started and 
built on the same line from the foundatiun, or, where this is impracticable, 
it shall be secured in such manner as shall be determined by the inspector 
of buildings. Where terra.cotta pipes are used for smoke flues, they must 
be encased with brick-work. 

2. All flues shall be topped out at least four feet above the roof of the 
building or buildings to which they belong or adjoin, and all brick flues 
shall be smoothly plastered inside with mortar, from top to bottom, and 
outside, between the roofing and ceiling joists. The brick topping out of 
chimnevs and flues shall not have more than four inches projection, unless 
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covered by a cap of stone or iran properly secured. Hearths, fire- 
or grates shall be laid upon trimmer arches of brick, turned the full 
of the chimney breast, the centering of which must be struck by brick-lay- 
ers on completion of the arch, or upon bars of iron supporting trimmer 
arch. No wooden joists, rafters, beams, girders, or other wood shall be 
built into any chimney, flue, or fire-place whatever; nor shall they, or 
wood-work of any kind, be placed at a less distance than two inches from 
the outside of the bete-aoaike or any flue or fire-place, nor shall any flue or 
fire-place be built in any party or division wall unless the back of the flue 
or fireplace be nine inches thick. In no case shall a nail be driven 
48 into the masonry of any flue, nor shall any base, flooring, or roof- 
ing, or any other wood-work, be placed against any flue until it 
shall be well plastered externally with proper material. 

3. Metal flues or pipes of a single thickness, intended to convey heated 
air in any building hereafter to be altered or erected, shall have a thick- 
ness of not less than one inch of plaster of paris or other non-conducting 
material between them and any timber or wood-work adjoining the frame, 
or the pipe shall be donbled—that is, one inside another, at least one inch 
apart—and the space between them filled with non-copducting and non- 
combustible material, unless built in stone or brick walls. 

4. Flues for boilers and smelting furnaces shall be built of brick or 
metal, of such size and height as may be determined on by the inspector 
of buildings. 

5. No smoke-pipe, in any building having wooden or combustible floors 
or ceilings, shali enter any flue, unless it shall beat least twelve inches 
from either the floor or ceilings. Pipes passing through stud or wooden 
partitions shall be guarded by a double collar of metal, giving at least two 
inches of air space, having holes of ventilation, or other device equally 
secure, to be approved by the inspector of buildings. In any case where 
a furnace or boiler of any kind is used, the smoke-pipe must be placed at 
least two feet below beams or ceilings, unless said beams or ceilings are 
properly protected by shields or tin plates suspended above said smoke- 
pipe, with a sifficient space for the free circulation of air above and below 
said shield. The smoke-pipe shallin every case be at least eight inches 
from the beams or ceilings. The top of any furnace set in brick must be 
covered with brick, slate, or tin plate, supported by iron bars, and so con- 
structed as to be perfectly tight ; said covering to be in addition to, and 
not less than six inches from, the ordinary covering to the hot-air chamber. 
If there is not height enough to build a furnace top at least four inches 
below the floors, beams, or ceilings, the floor beams must be trimmed 
around the furnace, and the covering, trimmers, and headers, must be at 
least four inches from them. The top of any portable furnace not set in 
brick shall be at least one foot below the beams or ceilings, and shall have 
a shield of tin plate, made tight, suspended at least two inches below said 
beam or ceiling and extending one foot beyond the top of the furnace on 

all sides. 
49 6. Hot-air registers hereafter placed in the floor of any building 
shall have air spaces extending all around their register boxes, 
guarded by tin on the outside. . 
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SECTION 6.—Openings in walls. 


1. Openings for doors and windows, except as otherwise herein provided, 
shall each have a good and sufficient arch of stone or brick, well built 
and keyed, with good and sufficient abutments, or lintels of stone or iron, 
and over wooden lintels, without regard to width, arches shall be turned. 
Over openings in which the lintel is less than the thickness of the wall to 
be supported there shall be good timber lintels on the inside of the other 
lintels, which shall rest at each end not more than four inches on any wall, 
and shall have arches turned over the timber lintels. 

2. Openings of more than ten feet in width apou which walls rest shaH 
be covered with iron beams or girders. Cut stone or hard brick arches 
may be turned over any opening over ‘ten and less than thirty feet in 
width, provided they have skew-backs of cut stone or cast or wrought 
iron, with which two wrought-iron bars or tension-rods of sufficient 
strength shall be properly secured. In cases where the abutments of an 
arch are pot of sufficient size to resist its thrust the rise of the arch shall 
be determined by the inspector of buildings. All lintels of stone fronts 
returned over a corner opening shall be of iron, of the full breadth of the 
wall to be supported, and shall be made safe as above detailed. Any support 
at the corner shall be of brick, cut stone or iron, and, if of iron, it shall 
be in the shape of a double column, that is, an outer and inner column. 
The inner column shall be of sufficient strength to sustain safely the whole 
weight, and the outer column shail be made of sufficient size to allow a 
space of at least one inch between it and the inner column, which shall be 
solidly filled with plaster of paris or other non-conducting material equally 
secure. 

3. All floor timbers shall extend from wall to wall, except where brick 
partitions intervene, and ends of beams, rafters, and joists entering brick 
walls shall have 2 bearing of at least three and one-half inches therein, 
and shall be cut on a splay of three inches in their depth. . Wells for stair 

or other openings shall be framed. 


50 SEcTION 7,.— Regulation of projections. 


1. Projections from the building line of any street or avenue eighty 
feet or more in width shall not exceed the following distances: Areas, 
eight feet on parked streets and six feet on unparked streets; show win- 
dows three feet, bay windows and tower projections, five (5) feet on parked 
streets and four (4) feet on unparked streets, steps, nine (9) feet on un- 
parked street, twelve (12) feet on parked streets, unless otherwise deter- 
mined by the inspector of buildings, when, in his opinion, the parking is 
not of sufficient width. 

On streets less than eighty (80) feet in width, the projections shall not 
exceed four (4) feet ; on streets less than seventy (70) feet in width, three 
(3) feet, and on streets less than fifty (50) feet in width, two (2) feet, and 
in no case shall projections of any kind, leave a clear width of sidewalk 
less than ten (10) feet, except by special permit. No fire-place or chimney 
shall be constructed in any projection outside of the building line, unless 
the shaft return to the building line and be carried upon iron beams, 

Bay windows and tower projections shall not exceed fourteen (14) feet in 
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width, unless approved by the Engineer Commissioner, aad on buildings 

twenty (20) feet and less in width, the building line front must be 

served by not less than three feet six inches. On buildings fifteen (15) 
feet and less in width, by not less thaa (2) two feet six (6) inches. On 
buildings over twenty (20) feet and under thirty-five (35) feet front, by 
not less than four (4) feet ten (10) inches, Reemnch $o approved, by the in- 
spector of buildings. But one projection will be allowed on a_ building 
thirty-five (35) feet and less in width. On larger fronts the projections 
shall not aggregate more than fifty per centum of the frontage of a prin- 
cipal or entrance front, and forty per centum of a side front exclusive of 
corner tower projections. 

. No projections except corner towers, show windows and areas shall 
be constructed on Pennsylvania avenue between Seventh street east and 
Rock Creek ; Seventh street west its entire length; Ninth street west, be- 
tween B street north and New York avenue; F street north, between 

Sixth and Fifteenth streets west; D street north, between Sixth 
51 and Twelfth streets west. Colonnades may be constructed on 
Pennsylvania avenue, not to exceed six feet from the building line. 

3. Porte-cocheres may be constructed in such manner as shall be de- 
termined by the inspector of buildings and approved by the Engineer Com- 
missioner. 

4. Carriage steps, when authorized, shall not exceed in dimensions 
three and one-half feet by twenty inches, nor eight inches in height, and 
in no case shall extend beyond the inner line of the curb. 

5. Structures or projections above or outside of the roof, such as domes, 
cupolas, pavilions, towers, spires, pinnacles, buttresses, lanterns, louvres, 
lutheran or dormer windows, aky-lights, scuttles, ventilators, cornices, and 
gutters shall be made or covered with cast or wrought iron, tin, copper, 
zine, other metal, or stone, slate, brick, cement or mortar, or other incom- 
bustible material. 4 

6. Bay and oriel windows and tower projections may be constructed to 
brick or stone buildings with frame of wood, if oneal with metal, slate, 
tile, or other incombustible material, when approved by the inspector of 
buildings. 

7. No sign or advertisement of any sort shall be built, erected, or hung 
upon or from the roof or front of any building in the cities of Washington 
and Georgetown to project more than three feet six inches beyond the 
building line, nor shall any box, board, or other sign, or frame of 
any kind for a sign, be set up around or against any tree, lamp-post, or 
other post, pole, or other object, in said cities, and any sigu now erected, 
or that may be erected, on the top of, or on the street front of, any build- 
ing, or attached to any awning frame, or other structure attached to sueh 
building, shall be taken down and removed when rotten or unsafe. 

8. Awning posts and frames shall be of iron. The posts shall be set 
in stone or iron blocks not less than six inches within the outer edge of 
the curb, and the frames must be firmly secured to the building, and in no 
case shall awnings now or hereafter erected interfere with street lamps or 
trees. On parked streets awnings may be used in front of business prop- 
erty to the outer edge of parking, but in no case to exceed the distance of 
fifteen feet from the building line. No part of the frame or canvass of an 
awning shall be at a less height than eight feet from the sidewalk, 
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52 SECTION 8.—Construction of roofs and cornices. 


1. Every building or addition hereafter erected within the fire limits 
shall be roofed with non-combustible material. Every roof of combusti- 
ble material which shall have become impaired to one-third of its original 
ralue shall be replaced by the owners with non-combustible material. 
And no combustible roof shall be repaired to more than one-half its sur- 
face. Each roof shall have a seuttle, not less than two by three feet, with 
a step-ladder or flight of steps leading thereto. No mansard or other 
roof shall be constructed more than one story in height nor more than 
twenty feet in height from the upper floor of the building upon which it 
is placed to the highest part of said roof, unless the same be constructed 
of fire-proof material throughout. Mansard roofs may be constructed 
without any additional thiekness of walls and topped out with nine-inch 
walls. 

2. Cornices or roof decorations on any building hereafter erected shall 
be made of non-combustible materials, to be approved by the inspector of 
buildings. All cornices shall be well secured to the walls with iron an- 
chors, independent of any wood-work, and in all cases the walls shall be 
carried up to the planking of the roof, and where the cornice projects above 
the roof the wall shall be carried up to the top of the cornice ; and all ex- 


isting wooden cornices on buildings when replaced shall be constructed of 


some non-combustible material, as required for new buildings. 

3. Buildings now or hereafter erected shall be kept provided with proper 
metalic down-spouts and eve or cornice gutters for conducting water from 
the roof to the ground, sewer, or street, in such manner as shall protect 
the walls and foundations from damage; and in no ease shall the water 
from roofs be allowed to drain on or damage the adjoining property, nor 
shall it be allowed to flow upon the sidewalk, but shall be conducted by 
drain pipe or pipes to sewer, or to the gutter under sidewalk, where no 
sewer exists. 

4. No permit tor building shall be issued until a certificate of the in- 
spector of plumbing shall have been presented showing that the regula- 
tions relating to plumbing, drainage, and water supply have been com- 
plied with. 


D3 SECTION 9,—Construction of vraulls and areas, 


1. Vaults shall be securely covered with substantial flagging or arched 
with hard brick. The crown of the arch shall be at least six inches below 
the established surface of the footway, and any openings in the top of the 
vault shall be at the inner edge of extreme wall and have a suitable cover- 
ing placed thereon, to be kept securely closed when not inuse. No grate or 
other fixture shall project above or be sunk below the established grade ot 
the puvement, and the outer wall of the vault must be at least six feet 
within the inner line of the curb. When there is no interference with 
lamps, trees, or other public works, vaults may be built with the outer face 
of wall at the inner face of the curb, by special permit. No vault wall 
shall be placed within three feet of a lamp-post or four feet of a tree. 

2. No vault shall be constructed so as to interfere with any sewer, water- 
pipe, man-hole, gas-pipe, tree, or other public work or improvement. 
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3. Areas must be protected by metal or stone railings at least forty-two 
inches in height, and when they extend the entire width of any lot frontage 
shall be protected by said railing with openings or gates four fect wide. 

4. Proper protection, by metal or stone hand-rails, shall be provided 
where steps are built over areas, or where steps exceed four in number, 
and for ab slates where areas exist. Basement and cellar-steps shall 
be protected by railing like that required for areas, with four-feet openings 
or gates. 


SEcTION 10.— Water-closets or privies. 


1. Every building shall be provided with at least one water-closet, or 
with an out-house for privy purposes where water is not accessible. 


SEcTION 11.—Constructoin of wooden buildings. 


1. Wooden buildings may be erected outside of the fire limits, provided 
that on lands laid out in town lots no wooden buildings shall be erected or 
placed within twenty-four feet of any house built of brick or other in- 
combustible material. 

2. It shall be lawful for the owner or other party interested, after having 

obtained a permit from the inspector of buildings, to make neces- 
54 sary repairs consistent with these regulations upon a wooden or 

frame building already built. A flat roof, covered with metal or 
other non-combustible material, may be substituted for a gravel or pitch 
roof. Wooden buildings, sheds, or shops, which are temporary in their 
construction and dilapidated beyond half their original value, shall not be 
repaired, but shall be considered as dangerous buildings, subject to the pro- 
visions of paragraph 7, section 2, of these regulations. 

3. It shall not be lawful to crect, construct, enlarge, or remove any 
wooden building within the fire limits, but such may be permitted to be 
moved outside of the fire limits if not located in violation of any section of 
these regulations ; and, for satisfactory reasons, permits approved by the 
Engineer Commissioner of the District may be given to move wooden 
buildings from one place to another within the fire limits ;. but in every 
-uch case a deposit shall be made, not to exceed two hundred dollars—the 
amount to be determined by the inspector of buildings—to secure public 
and private property from damage arising from such removal. The 
amount so deposited shall be returned to the depositor as soon as the in- 
-pector of buildings ascertains that no damage has been sustained ; but if, 
in the opinion of the inspector, any damage has been done, it shall be 
made good out of the deposit, and the balance, if any, shall be returned to 
the owner. 

4. No wooden building hereafter erected shall exceed the height of two 
-tories and mansard roof or three stories to the square thereof. 

5. No wooden building to be used for dwelling purposes shall be erected 
more than fifty feet long without the intervention of a brick partition wall 
at least nine inches in thickness, and said wall shall be carried at least six 
inches above the roof, whether said roof be flat or pitched. 

6. No wooden building to be used for the purpose of any mechanical 
business or stable shall be built at a less distance than thirty feet from a 
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dwelling, and such building shall be subject in construction to such re- 
strictions as the inspector of buildings shall designate in the permit. 

7. All wooden buildings shall be built upon brick or stone foundations. 

8. Temporary wooden sheds may be erected for use of builders, but only 
in front of or upon the lot on which the building is being 
De) erected, aud upon vacant adjoining lots with the consent of the 
owner thereof, and for storage or other purposes upon wharves, 
and for business purposes in coal, wood, lumber, stone and wagon yards, 
when approved by the Engineer Commissioner, in such manner as the in- 
spector of buildings may direct, consistently with these regulations. A 
two-story frame back building, not exceeding ten feet by twelve feet, or 
one hundred and twenty square feet of ground area, may be built to a frame 
house. A story, not to exceed ten feet by twelve feet, or one hundred 
and twenty square feet, may be built on an existing one-story rear build- 
ing or kitchen to a frame house, but in that case no other addition shall be 
made for a bath-house. A frame bath-room eight feet by eight feet or 
sixty-four square feet may be built to a brick house. Rooms may be added 
_in the attic of a substantially good wooden building, with a steep or gable 
roof of sufficient height to form a story not less than eight feet in the clear. 
All extensions or enlargements mentioned or implied shall be constructed 
in such manner as the inspector of buildings shall approve. Enclosed 
sheds for fuel or water-closets or open sheds for wagon purposes, not to 
exceed eleven feet in height at the highest point thereof, and not to ex- 
ceed twelve feet in depth and twenty feet in length, may be erected on the 
rear of lots, and if they are placed at a distance of thirty (30) feet or more 
from a dwelling-house they may be roofed with combustible material. 

9. Any wooden building already constructed within the fire limits which 
may hereafter be damaged may be repaired at a cost not exeeding one-half 
its value, exclusive of the value of its foundation, provided the building 
was a good, sound one previous to said damage; but if the damage shall 
amount to more than one-half the value, then the building shall be taken 
down. The inspector of buildings shall determine the amount and extent 
of such damage. 

10. Depositories for ashes shall be built of brick or other fire-proot 
material. 

11. Within the fire limits it shall not be lawtul to erect any woeden 
building for, nor to convert any existing wooden building to the uses of, a 
cow or hog yard, pen, or stable, or for dairy or other similar purposes, 
Nothing in this section shall apply where one cow only is kept for family 
use. 


Db SECTION 12.—Construction of stables. 


\. No livery stable shall be erected, nor shall any building already 
erected be converted to the uses of a livery stable, such building not hav- 
ing been lawfully used as a livery stable immediately preceeding such con- 
version, within thirty feet of the building line of any street or avenue, 


nor within fiftv feet of any dwelling-house ; and no permit for any such, 


building shall be issued until the applicant shall first exhibit a license, 
approved by the Commissioners of the District of Columbia, for the keep- 
ing of a livery stable on said premises. And it shall be the duty of the 


a 


“stable used for the purpose of entrance to it paved with brick on 
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a 


a em or proprietors of a licensed livery stable within the cities of 
ashington and Georgetown to have the carriage-drive in front of said 


or other approved material. All stables where horses are kept for use in 
public carriages or wagons, omnibuses, street railways, or other convey- 
ances, or for any purposes not strictly of a private character, shall be- 
deemed to be “livery stables.” Nothing in this section shall be construed 
to debar the erection of a stable for private or domestic purposes only, 
under such restrictions as the inspector of buildi may impose, wi 
the approval of the Engineer Commissioner of the District. 

2. No private stable shall be built within six (6) feet of the building 
line of any street or avenue, when the doors are intended to open on the 
street or avenue. 


SECTION 13.—Occupancy of public apace. 


Persons engaged in the erection, alteration, or repair of any buildi 
may, for such reasonable period as the inspector of buildings shall decide, 
occupy public space with building material, as follows, viz : 

1. Material will not be stored beyond eleven (11) feet exterior to the 
curb, or within (8) feet of railroad track, when practicable. 

2. Where the width of carriageway of any street between curb and rail- 
road track is less than sixteen (16) feet, the inspector of buildings may 
issue a special permit for the occupation of not more than eleven (11) feet 

from the curb nor less than three (3) feet from the track. 
57 3. All material of whatsoever nature deposited outside the park 
line must be securely stacked so as to occupy no nore than the 
needful area. 

4. Not less than six (6) feet must be kept clear in the middle of side- 
walks, 

5. The dressing of materials on the streets and sidewalks is prohibited ; 
but by special permit stone and brick or other material may be dressed 
within the park line, if suitably enclosed by a tight fencing. The dressing 


of old material will be under the direction of the inspector of buildings, 


and in general conformity with these regulations. 
6. Mortar-beds may be placed upon the parking or roadway ; if upon 


the roadway the distance from the curb shall be fixed by the inspector of 


buildings, but in no case to exceed eleven (11) feet fromthe curb. If u 
a roadway of concrete, asphalt, or bituminous pavement, the bottoms must 
be of tight tongued and grooved boards, placed upon two (2) inch bearers 
or sleepers, leaving an air space, and protected on all sides by a margin of 
two (2) inch boards not less than six (6) inches high above the floor-sur- 
face. 

7. Builders may occupy twenty (20) feet of the roadway fronting ad- 


joining lots, when considered necessary and permitted by the inspector of 


buildings. 

8. All materials to be placed and arranged as the inspector may direct 
and all materials and rubbish shall be removed by the contractor or owner 
of the property when so directed by the inspector of buildings. No gutter 
shall be obstructed except for temporary damming for collecting water for 
building purposes, when there are no available means therefor, under such 
conditions as the inspector of buildings may prescribe. | 
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9. Builders or owners occupying the roadway shall exhibit a light at 
night placed in such manner as to warn the public that material is on the 
street and to distinctly show a clear passage left in road and footway, when 
the materials occupy twenty (20) feet or more along the street, two (2) 
lights, one at each end, shall be hung clear of the obstructions on the side 
of the carriage-way. Nothing in this section shall be construed so that 
free passage of carriages, wagons, carts, or other conveyances shall be ob- 
structed or impeded. 

10. No change shall be made in the limits, or outline of any park- 

ing or terrace; nor shall any parking fence or terrace be moved, 
58 constructed, altered, or modified except in accordance with plans 

presented to the inspector of buildings, and approved by the engi- 
neer Commissioner, and a permit issued therefor. 

11. The division lines of street parking in front of lots facing cireles or 
avenues shall be coincident with the party-lines of such lots. 

12. No hitching-post, carriage-block, or other obstruction to the foot- 
way shall be erected, except upon a permit issued by the inspector of 
buildings. 

SECTION 14,— Machinery, warehouses, and shops. 


1. No foundry or furnace for melting or working glass, iron, or other 
metals ; machine-shops for machinery to be driven by steam or other mo- 
tive power; steam boilers or engines propelled by steam or other motive 
power, or any building therefor, shall hereafter be erected for use within 
the fire limits or any building be converted to such use, unless the writ- 
ten assent thereto of all the owners of property, not occupied in whole or 
in part for similar purposes, within ninety feet of the outline of the build- 
ings to be erected therefor be first obtained ; nor shall any such building 
be erected within thirty feet of any dwelling-house. All boiler-rooms 
hereafter coastracted in any building under this section shall be constructed 
of brick and iron, and shall be so arranged that all openings between them 
and other parts of the building shall be closed by iron or metal-covered 
doors, which shall be securely closed at the close of each day. 

2. Engines and boilers for driving machinery, for grinding coffee, spices, 
or for other similar purposes in stores, or for elevators in hotels, stores, 
and warehouses, where under ten (10) horse-power, or for heating purposes, 
may be permitted, under such restrictions as the inspector of buildings 
may direct in each case, upon the notice in writing by the owner or agent 
intending to set up such boiler or engine to the inspector of buildings, 
fully describing said boiler or engine and the use for which it is intended, 
but not until a special permit shall have been obtained, 

3. No building to be used as a saw or grist mill, blacksmith or white- 
smith shop, or shop for the working of wood or other combustible material, 

rag warehouse, or shop or building for the storage of materials of 
59 an inflammable nature, shall be erected within thirty feet of any 

dwelling, nor shall any building be converted to such uses within 
thirty feet of any dwelling-house. 


4. The lessee, owner, or occupant of any warehouse, store, manufactory, 


or other building in which there are hoistways or other openings besides 
the usual stairways, shall cause the same to be securely protected by rail- 
ing, or such other appliances as may be deemed necessary by the inspector 


of buildings. 
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SECTION 15.—Coal and lumber yards. 


1. No person or persons shall establish any coal or wood yard, lumber- 
yard, or yard for the storage or sale of coal, lumber, or wood, or yard for 
the storage or sale of any new or second-hand combustible material, upon 
any new site, or site not used for such purposes for the period of one year 
previously, within fifty feet of any building on either side of premises in- 
tended for any of the uses above named, unless the person or persons 
desiring to establish or locate any such premises shall first file with the 
inspector of buildings the written consent of all the owners of improved 
real estate within fifty feet of the ground which is contemplated to be occu- 
pied ; in which case the question shall be submitted in writing by the in- 
spector of buildings to the Commissioners of the District for decision. 

2. The regulation relating to coal or wood yard shall be so construed 
as to except from its provisions cases where parties have upon their prem- 
ises for sale, in small quantities by retail, not exceeding three (3) tons of 
coal aud one (1) cord of wood sawed and split. 7 


SECTION 16.— Brick-yards and offensive establishments. 


1. No person or persons shail establish, erect, construct, or lay off within 
the building limits any brick-yard, brick-kiln, or pottery furnace, or any 
slaughter-house, soap or candle manufactory, bone-boiling or other estab- 
lishment whereby offensive odors are generated to the detriment or injury 
of the neighborhood, upon any site not used as aforesaid during twelve 
months immediately preceding, nor shall any such establishment now ex- 
isting be extended to within one hundred and fifty yards of any dwelling- 
house occupied or used, unless the person or persons desiring to conduct 

or extend any of the above enumerated establishments shall first 
60 file with the inspector of buildings the written consent of all the 

property owners and occupants within two hundred and fifty yards 
of such establishment, and shall have received a permit therefor. 


Section 17.— Blank forms. 


1. All blank forms of permits, applications, certificates, and notices, re- 
quired by these regulations, shall be prepared under the supervision of the 
Commissioners of the District. 

2. Applications for any permit or certificate prescribed in these regula- 
tions must be made on an appropriate blank prepared as hereinbefore re- 
quired, and obtained from the office of the inspector of buildings. 


SECTION 18.— Fees. 


1. The fees under these regulations shall be as follows: For each per- 
mit for anew building or other structure, two dollars for each building ; 
for each permit for alteration or repair, one dollar for each building or 
structure ; for each permit for vault, three cents per cubic foot of proposed 
vault ; for each permit for area in front of the building line of any build- 
ing now erected, or any structure or building hereafter erected, after the 
same shall have been completed, one dollar for each area ; for all other 
permits and certificates, one dollar each ; for measuring, under section 4, 
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in the matter of party walls, the fee shall not exceed five dollars, except in 
cases of express agreement ; and for examination of dangerous buildings, 
defective escape facilities, or other defective or insufficient arrangements or 
appliances in public assembly rooms, on appeal, the fee shall be prescribed 
as in section 2. 


SECTION 19.—Places of public assembly. 


1. All buildings of a public character, already erected or hereafter built, 
such as halls, churches, and places of amusement and instruction, the 
doors shall open outwards and remain open when the building is occupied, 
except fly-doors, opening both ways, which may be kept closed. The hall- 
doors, stair-ways, seats, and aisles shal] beso arranged as to facilitate egress 
in cases of fire or accident ; and to afford the requisite and proper accom- 
modation for the public protection in such cases, all aisles and passage- 

ways in such building shall be kept free from camp-stools, chairs, 
61 sofas, and other obstructions during any service, exhibition, lecture, 
performance, concert, ball, or any public assemblage. 

2. In all theatres and public places of amusement there shall be kept, 
attached to a plug or water attachment, to be furnished by the owners or 
lessees for that purpose, sufficient hose, of the size used by the fire de- 
partment, to extend to the furthest limits of said place of amusement, and 
said hose shall be kept at all times in good order and repair and ready for 
immediate use. 

3. When application is made for a permit to construct or reconstruct 
edifices of the character referred to in this section, except churches and 
places of instruction, there shall be filed therewith, in the office of the in- 
spector of buildings, a written permission of a majority of the residents 
and owners of property in the square in which said building is proposed 
to be located, and of the confronting side of the opposite square which 


fronts such building, and a license for the particular establishment, de- - 


signed for the purpose, indicated in paragraph one (1) of this section, 
shall first be procured and submitted to accompany the application. . 


SecTION 20.— Penalties. 


1. If any person or persons, either as principal, agent, or employee, 
shall violate any provision of these building regulations, or of any regula- 
tion hereafter adopted in amendment of or in addition thereto, for the 
violation of which no other penalties are therein provided, such person or 
persons shall forfeit and pay not less than ten nor more than one thousand 
dollars for each and every such violation. All penalties under these reg- 
ulations shall be recovered by the Commissioners of the District of Co- 
lumbia, under information filed in the name of said District in the police 
court of said District, as fines are recovered for the violation of municipal 
ordinances, 

2. If any person, after being fined in the police court for the violation 
of any provision of these regulations, shall persist in the same violation, 
such person shall forfeit and pay the further sum of one hundred dollars 
for each and every week that he or she shall so persist, except in the case 
of maintaining a dangerous structure, when he or she shall forfeit and pay 
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said further sum of one hundred dollars for each and every day that he or 

she shall maintain said structure after conviction in the police court. 
62 3. In addition to the proceeding before the — court by in- 

formation, the supreme court of the District of Columbia, or any 
justice thereof, either in term time or vacation, shall exercise equity powers 
for the enforcement of these regulations, and particularly for the removal, 
within a time fixed by the court or the acting justice, of any building or 
structure, the filling up of any vault or area, and the abatement of any 
nuisance of which complaint shall be made as a violation of these regula- 
tions or any part thereof. 


SEcTION 21.—Repealing clause. 


1. All building regulations and parts of building regulations heretofore 
made, which are inconsistent with these regulations, are hereby repealed. 


63 Separate answer of A. A. Cole, defendant—Filed Nov. 26, 1888. 


In the supreme court of the District of Columbia. 


In equity. No. 
11451. 


THE Unirep States OF AMERICA, PLAINTIFF, 
res, 
ANNIE A. COLE ET AL., DEFENDANTS. 

The separate answer of Annie A. Cole, a defendant, to the bill of com- 

ylaint. 

| This defendant, saving to herself the benefit of objections hereinafter 
made to the bill, as if she had made them grounds of demurrer, answering 
for herself only, says: 

1. She admits the truth of the averments of the first paragraph, subject 
to the qualitications hereinafter set forth. 

2. She admits the truth of the second paragraph. 

3. She admits that she owns and possesses, as alleged, the property 
described and that the description of it in paragraph 3 of the bill is sub- 
stantially accurate, and she says that, besides owning the fee-simple of 

the triangular parcel included between the building lines indicated 
64 in figure 1, of exhibit 1, she has, as owner, by usage, by statutes 

of the United States, and of the legislative assembly of the District 
of Columbia, and by the building regulations of said District, established, 
in pursuance of an act of Congress, certain rights of building on the park- 
ing contiguous to said 1, and which parking is correctly delineated on 
figure 1, of exhibit 1, filed by plaintiff. 

She says further, that the building regulations, No. 2, of Washington 
City were made by the commissioners of said city and approved by George 
Washington, President of the United States, on the 7th of July, 1794; 
that they have always been recognized by the courts and municipal au- 
thorities as having the force of a statute of that date ; that said regula- 
tions authorized, permitted, and allowed owners of Washi City 
lots to occupy for certain building purposes seven feet of streets 
contiguous thereto ; that the easement thus granted has Leen subsequent! 
by law restricted in some particulars, extended in others and nouiaiel 
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but has never been revoked, and has received recognition in sundry 
65 ordinances of said city passed between 1820 and 1871, and has been 
in substance enjoyed by said owners without interruption since 
1794; that under the established usage of ninety- four years a very large 
number, probably the majority, of the dwelling-houses in said city have 
been built with areas, vaults, steps, porches, colonnades, palisades, or tower 
projections, which extend beyond the exterior lines of the numbered lots 
on which the main part of said houses is built ; and she submits that the 
law of the United States of June 14, 1878, directing said District Com- 
missioners to make and enforce such building regulations for said District 
as they might deem advisable and giving to the regulations so made the 
same force and effect “as if enacted by Congress ” was enacted with full 
knowledge of the aforesaid usage and is confirmatory thereof. She says 
further, that the projection complained of in the bill is in strict conformity 
with usage, the existing building regulations, and the perimit issued and 
delivered to her by the District Commissioners. 
4. She admits that the position of her dwelling-house on said 
66 parcel is represented with substantial accuracy in figure 1, of said 
Exhibit 1; and says that the eastern end of said parcel with the 
alleged dimensions, was not occupied by any building before she began to 
erect the addition complained of in the bill. 

5. She admits the truth of the averments in paragraph 5 of the bill, 
except the one stating in effect, that the part of the walls, exterior to the 
street boundary lines ts “entirely upon the land of these complainants,” 
which averment she denies, unless qualified by the foregoing and following 
facts: By the building regulations, No. 2 of July 17, ‘17 94, of Washing- 
ton City, the ordinance of. May 26, 1845, and sundry other ordinances of 
the corporation of said city, passed in pursuance of power conferred in the 
charter of 1820, and amendments thereto, and by the act of Congress of 
June 14, 1878, projections of buildings over the boundaries of lots, and 
into the streets of said city were made lawful and were subject to the ex- 
clusive regulation of the municipal government of said city. She says, 
that no part of the structure complained of is upon the part of the said 

avenue and street used for public travel, but is wholly upon her 
67 own lot, and the parking contiguous thereto. She admits that the 
foundation walls are clearly indicated in figure 2, of Exhibit 1. 

6. She admits the truth of the averments in the first part of the sixth 
paragraph of the bill, but says that in addition to the authority of the 
mit mentioned issued to her with the approval of each one of the three 
District Commissioners, she has all the rights of a property owner to build 
in conformity with usage and law. She denies that it is her intention to 
use the addition as an independent dwelling-house separate and distinct 
from the main building, and says that in its design and construction it is 
part of the main building, and in each story opens by a door into said 
main building ; that while she reserves to herself her right to manage her 
property in the future according to her own judgment, her present wish 
and intention are to rent or lease the house with its addition to a single 
tenant. 

7. She denies the proposition contained in the seventh paragraph of the 

bill, and says that in granting her the said permit, the District 
68 Commissioners have exercised an authority given them by laws of 
the United States, and which can not be properly questioned by 
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any other official of the United States; and that the bill of complaint in 
this case has been filed without authority of law. She further says that 
the authority vested by the law in the District Commissioners, to make 
and enforce building regulations is municipal in its nature and exclusive. 

8. She denies each and all uf the averments in the eighth paragraph 
contained, and says that the contemplated erection does not encroach upon 
the part of the adjacent streets which is used by the public, will not ob- 
struct travel or offend vod taste; and that far from being a “ grievous 
public nuisance,” it will be an architectural ornament to the city. 

She denies that the plaintiff is without remedy at law, and says she is 
advised and believes that such remedy is full and adequate. She further 
says she is advised, believes, and charges, that the defendant, Entwisle, is 

not a proper party defendant to the bill; and that she and the 
69 District Commissioners are not properly joined as defendants. 
| And now, having fully answered all the material averments in 
said bill of complaint, this defendant asks to be hence dismissed with her ° 
costs in this behalf most unjustly incurred. 


ANNIE A. COLE. 


Disrricr OF COLUMBIA, 88: 


Annie A. Cole, being duly sworn, says that she has read the foregoing 
answer ; that all the statements therein made of her own knowledge are 
true, and all the statements made therein oa information and belief she be- 


leves to be true. 
ANNIE A, COLE. 


Sworn to and subscribed before me this, the 22d day of November, 
1888. 
R. J. Metas, Clerk. 
By L. P. WruuraMs, Aas’t Clk, 


70 Afidavit in support of answer—Filed Nov. 26, 1888. 
In the supreme court of the District of Columbia. 


THE Unitrep STATES OF AMERICA 
f In equity. No. 11451. 


U8. 
ANNIE E, COoLe FT AL. 


Annie A. Cole, being duly sworn in the above cause, deposes and says: I 
am one of the defendants in the above case; I began the erection of the 
addition complained of in the bill, about the middle of September last, but 
owing to interruptions of the work caused by the suspension of the permit 
and other things, the building has p no further than to the third 
story. Ifthe work should be stop now, the resulting inconvenience 
and loss to me would be very great ; besides the —— to the walls from 
rain and frost, my main dwelling-house would be left exposed to the 
weather at the east end, where the wall and roof have been partly removed, 
and it would be in no condition for renting or leasing. I should lose the 
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entire income from it for the winter. I have heretofore rented it furnished 
for five hundred dollars a month, and at another time for three thousand 
and five hundred dollars a year for six years, and if the addition were 
71 completed I could probably rent it for a larger sum. The loss to me 
from an injunction in this case would probably be several thousand 
dollars. 
ANNIE A, COLE, 


Subseribed and sworn before me Nov. 22, 88. 
R. J. Metas, Clerk, 
By R. J. Metas, Jr., Ass’t CPh. 


(2 Affidavit in support of answer—Filed’ Nov, 26, 1888. 
In the supreme court of the District of Columbia. 


Tue Unrrep STrates or AMERICA 
re, In equity. No. 11451. 
ANNIE E. COLE AND OTHERS. 


Charles W. Morris, being duly sworn in the above cause, deposes and 
says: Tam by occupation a builder and contractor and have been so for 
many years in this city. I am superintending for Mrs. Annie A. Cole 
the erection of the addition to her dwelling-house at the intersection of M 
and Massachusetts avenue in this city. The basement, parlor story, and 
second stury are already built, and we are ready to go on with the third 
and last story. "The suspension of the work at its present stage would 
result in great loss to the owner. In order to make the addition, about 
fourteen or fifteen feet of the east wall of Mrs. Cole’s dwelling-house 
have been removed, and though the opening is partly filled by a chim- 
ney in the lower stories it is not filled in the attic story. The opening 

runs up to the roof of the dwelling-house, and if the work is now 


73 suspended the dwelling-house will be left exposed partially in the 
basement and two lower stories and greatly in the third story and 
in the attic story to the weather. A temporary protection would be diffi- 


cult, expensive, and inadequate to secure comfort to oce upants of the dwell- 
ing-house, which would be made extremely uncomfortable, if not untenant- 
able during the winter weather, 

If left in its present condition the walls of the addition would be greatly 
injured by the frost and rains of the winter. It would be necessary also 
to remove the materials from the street and incur considerable expense for 
the protection of the walls. The best and cheapest method of protection 
is to finish the third story, put on the roof, and put in the windows. 

CHARLES W. Morris. 


Sworn to and subseribed before me this the 22d day of November, 1888. 
R. J. Metas, Clerk, 
By M. A, CLANcy, Aas’t Clerk. 
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74 Order denying injunction—Filed Nov, 28, 1888. 


In the supreme court of the District of Columbia. 


Tue UNITED STATES OF AMERICA 
vs. > In equity No. 11451. 


ANNIE E. CoLE AND OTHERS. 


The motion in this case by plaintiff for an injunction pendente lite com- 
5; on to be heard, and being argued by counsel on both sides and con- 
sidered by the court, said motion is overruled and said injunction refused 


by order of the court, this the 28th of November, 1888. 
Wma. W. Merrick, A. J. 


Order to calendar for hearing—Ordered Dee. 3, 1888. 


DECEMBER 3RD, 1888. 


The clerk will please set this case down for hearing on bill and answer, 

(Signed.) Joun Biarr Hoae, 

RANDOLPH COYLE, 
Solicitors for Complainant. 


Calendared as ordered, 1888, Dee. 3. 
By THE CLERK. 
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5 Stipulation of counsel, ete.— Filed Jan. 30, 1889. 
In the supreme court. of the District of Columbia. 


THe UNIrTep STATES OF AMERICA, ComPL'Ts, ) 
rs. ( Equity No. 11451. 


Annie E. Cote et At., Der’ts. 


It is hereby stipulated and agreed by and between the solicitors for the 
respective parties hereto that this case may be by the justice holding the 


equity court ordered to the general term for hearing in the first instance. 
Jno. BLarr Hoge, 
Attorney for the United States in and for the 
District of Columbia, Solr for Compl'ts. 
Birney & Birney, 
Attorneys for Defendant, Annie A, Cole. 


Hearing in gen. term ordered Jan’y 30, 1889. 
JANUARY 30, 1889. 
I certify the above-named cause to be heard in the general term in the 


first instance. , 
W. S. Cox, J. 
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76 Suggestion of U. S. attorney as to change of parties—Filed Oct. 


10, 1888. 


In the supreme court of the District of Columbia, holding a general 
term. 


THE UNITED StaTes OF AMERICA, COM- ) 
plainants | Equity No. 11451. 

ANNIE E, CoLe ET AL., DEFENDANT. | 

And now comes John Blair Hoge, attorney of the United States in and 
for the District of Columbia, solicitor for complainants, and suggests to 
the court that, since the filing of the bill of complainaut and of the answers 
of the several defendants herein, the commissions of the defendant’ Will- 
iam B. Webb and Samuel E. Wheatley, respectively, as Commissioners of 
the District of Columbia, have expired by operation of law, and said Webb, 
and Wheatley are not now such Commissioners, nor have they been since 
the 2ist day of May, A. D. 1889, on which said day, in pursuance of 

commissions theretofore issued by the President of the United States, 
i one John W. Douglass and one Lemon G. Hine duly qualified as 
such Commissioners (in place of said Webb and said Wheatley), 
and have ever since said day filled and now fill said office of Commission- 
ers of the District of Columbia ; wherefore, inasmuch as said Webb and 
said Wheatley were made parties defendant herein solely by reason of their 
said office, so as aforesaid Jately filled by them, the said solicitor for com- 
plainants suggests that this suit do abate as to said Webb and Wheatley 
and that said John W. Douglass and said Lemon G. Hine be made 
arties defendant herein in the place and stead of said Webb and said 
V heatley. 
Jno. BLatkR Hoae, 
Attorney of the United States in and for the District of Columbia, 
Solicitor for Complainants. 


78 Order substituting partices—Filed Oct, 10, 1889. 


In the supreme court of the District of Columbia, holding a general 
term. 


THE Unirep SratTes oF AMERICA, COM- 
plainants, 
Us. 
ANNIE E. CoLE ET AL., DEFENDANTS. 


> Equity No. 11451. 


Upon consideration of the suggestion this day filed by the solicitor for 
the complainants, and the solicitors for all the defendants assenting thereto, 
it is by the court this 10th day of October, A. D. 1889, ordered that this 
suit be, and the same is hereby, abated as to the defendants William B. 
Webb and Samuel FE. W heatley, late Commissioners of the District of 
Columbia, and that John W. Douglass and Lemon G. Hine, the successors 
in office of said Webb and Wheatley as Commissioners as aforesaid, be, and 
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they are hereby, made parties defendant herein, in the place and stead of 
said Webb and Wheatley ; the answers heretofore filed herein by 
79 said Webb and Wheatley to stand and be treated as though the 
same had been filed by the said Douglass and Hine and in their 


respective names. 


E. F. Brnenam, C. J. 


We consent to the entry of the above order. 
Jno. Biarrk Hoge, 
Attorney of the United States for the District of Columbia, 
Solicitor for Complainants. 
WiiuiaM Birney, 
By a. a. r., 
Solicitor for defendant Cole. 
A. RippLe, 
Solicitor for defendants Webb, Wheatley, and Entwistle. 


80) Opinion of the court—Filed Feb’y 28, 1890. 


(Bingham, C. J., James and Montgomery, JJ., sitting) by James, asso- 
ciate justice, 


The authority of the Commissioners of the District of Columbia to make 
building regulations considered. Their regulations as to bay windows 
and tower projections construed. The right of the United States by 
bill in equity to enforce the abatement of public nuisances and pu - 
ures upon their lands affirmed. The status and future of the city of 
Washington as a national city considered. 


Argued October 17th, 18th, 19th, 1889. 

John Blair Hoge, U. 8S. attorney, D.C. Randolph Coyle, asst. U. 8S. 
attorney, LD). C., for plaintiffs. 

William Birney, Martin F. Morris, for defendant Cole. 

Albert G. Riddle, att’y of D.C., for defendants, the Commissioners of 
the District of Columbia and the inspector of buildings. 


81 Supreme court of the District of Columbia, in general term. 


Tue UnNrrep STaTes ) 
v8. Equity. No. 11457, 
ANNIE A, COLE AND OTHERS. j | 


Mr. Justice James delivered the opinion of the court, as follows : 

The United States brings this suit as owner of the streets of Washing- 
ton. The bill alleges that the defendant Cole, a married woman, claims 
to own in her own right and is in possessson of lot one in the subdivision, 
by the heirs of John Davidson, of square 213, fronting 126.38 feet on M 
street north, 115.50 feet on Massachusetts crane): eaehed a westerly 
boundary line of 51.30 feet, and running to a point at its eastern end, as 
shown by an exhibit filed therewith ; that a part of said holding has for 
manv years been improved by a brick dwelling, while the eastern part— 
that is to say, the part running toa point—fronting 55.68 feet on M street, 


So ap. “oo nF” — 
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and 52.8 feet on Massachusetts avenue, has been vacant; that on Septem- 
ber 17, 1888, the owner commenced building foundation walls for a brick 
structure on the vacant part of said lot, placing them partly coincident 
with and partly exterior to the outer lines thereof, as shown by the exhibit 
referred to; that at the time of the filing of this bill (10 October, 1889) 

she had built up the said walls to a height of ten feet above the 
82 ground, and purposed carrying them to the height of three fall 

stories and a basement, and that, so far as these walls lie outside of 
the lines of her holding, they are entirely on complainant’s land. 

It is further alleged that the defendant Cole is, acting in the premises 
under the pretended authority of a so-called permit, issued by the defend- 
ant Entwistle as “ inspector of buildings,” with the consent, authority, 
and approval of the District Commissioners, and that although the build- 
ing in course of erection is designated in the permit as an addition to the 
building standing on the other part of the lot, it is designed and intended 
to be used as a separate and independent dwelling house. It is mm ny 
that the permit is insufficient in law to authorize the erection of said build- 
ing, and is void so far as it pretends to authorize the erection of walls ex- 
terior to the lines of the defendant Cole’s individual holding; that the 
erection contemplated would involve an invasion of complainant’s pro 
erty and would constitute a public nuisance. The prayer is that a be 
enjoined from further proceeding with the erection of the building, and 


required to remove such parts already erected as lie outside the building 


line. 

The answer of defendant Cole sets up that no part of the structure com- 
plained of is upon that part of the street or avenue named which is used 
for public travel, but that the whole of it is only upon her own lot and 
the contiguous parking ; denies that it is upon any part of the street used 
by the public or that it will obstruct travel or offend good taste, and 
claims that it will be an architectural ornament rather than a public nui- 
sance. . 

The joint and several answers of the Commissioners of the District and 
the inspector of buildings set out the history of the authoritv to make 
building regulations, and state that in pursuance of the authority given by 

the act of Congress of 21 February, 1871, the board of public works, 
83 with the approval of the legislative assembly, adopted a general 

plan for the improvement of the streets and avenues, and, as a part 
of said plan, caused a space 18 feet wide to be parked next adjoining the 
building line on M_ street, and a space of 40 feet wide to be parked on 
Massachusetts avenue next adjoining the building line, adjacent to defend- 
ant Cole’s property and encircling the eastern apex thereof ; that this park- 
ing has ever since remained and is inclosed by a suitable fence ; that out- 
side of it there is a foot-way 12 feet wide on M street, and 15 feet wide 
on Massachusetts avenue, and that M street is 90 feet, and Massachu- 
setts avenue 160 feet wide where said Cole’s property borders thereon. 
The answer further sets ont, by exhibit, the building regulations made by 
the Commissioners under authority of the “Act of Congress of June 14, 
1878. (20 Stats., 131.) : 

It appears by the exhibits that Mrs. Cole’s original application was for 
a “ permit” to build “a three-story and basement brick addition, 24 feet 
by 46 feet, including a projection 5 feet by 44} feet on Massachusetts ave- 
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nue, and one on M street 5 feet’ by 48 fect,” according to a plan submitted ; 
but that afterwards a different plan was submitted to and approved by the 
Commissioners, and permit was issued accordingly ; by which two pro- 


jections on Massachusetts avenue and two on M street—one on either side 


of an entrance from those streets, respectively—were provided for. The 
projection on the west side of the entrance from Massachusetts avenue was to 
be five feet from the building line and sixteen and a half feet wide ; and that 
on the east side was to be of the same depth and twenty-six and a half feet 
wide. On M street the projection west.of the entrance was to be five feet 
deep by sixteen feet wide, and that on the east side was to be of the same 
depth and twenty-nine feet wide. According tu the exhibit of plan the 
projections on Massachusetts avenue and M street, east of the entrance re- 
ferred to, touched the building line only at their western ends. 
84 From those points they extended eastward without returning to the 
. building line, and encircled the apex of Mrs. Cole’s lot; thus con- 
necting the projection on Massachusetts avenue with that on M street. The 
actual foundations and walls referred to in the bill were constructed on that 
lan. 
, These facts raise the question whether the building of these projections 
into the parking is lawful, and the manner of considering it is fairly 
stated in two averments of the bill and answer. The bill alleges “ that 
the permit is insufficient in law to authorize the erection of said building, 
and, so far as it pretends to authorize the erection of walls exterior to the 
lines of defendant Cole’s individual holding, is null and void.” The 
answer of the Commissioners alleges: “that the building regulations 
are in law and equity a complete authority for the structure now build- 
ing.” 

It is unnecessary for us to consider again the power of the Commis- 
sioners to make building regulations. As Mr. Justice Hagner said, speak- 
ing for the court in U.S., ex red. Strasburger vs. The Commissioners, 5 
Mack., 389 (393): “The act of June 14, 1878, seems to have been de- 
signed to confer upon the Commissioners a power with respect to building 
regulations of the most comprehensive character. It authorizes and directs 
the Commissioners ‘to make and enforce’ ‘such building regulations for 
the said District as they may deem advisable ;’ and it declares that ‘ such 
rules and regulations made as above shall have the same force and effect 
within the District of Columbia as if enacted by Congress.’ There is no 
limitation to the character and extent of the regulations thus author- 
ized, but the terms are broad enough to include every form of building 
regulations that the Commissioners may deem advisable and which may 
reasonably be considered as a proper subject of regulation.” 

But it is to be remembered that the streets and avenues of Washington 

are the property of the United States (Van Ness vs. The Mayor, 
85 &e., of Wackiasten 4 Peters, 232); and as it may be said that au- 

thority to subject to private and individual use lands belonging to the 
United States is a substantive power, and therefore is not included, as an 
incident, in even the most unrestricted power to make regulations abou! 
huildings on individual holdings, it is necessary to consider whether this 
substantive power has also been granted, either expressly or by implica- 
tion, 

Asa rule of construction, it must be assumed that, in granting to the 
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Commissioners power to make building regulations, Congress has had in 
mind and acted with reference to what has already been done under the 
name of making building regulations ; and we find that “ Building Regu- 
lation No. 2,” published by President Washington, July 7, 1794, author-> 
ized areas 7 feet in breadth in the streets immediately adjacent to build- 
ings; that under the amendment to the charter of the city of Washington, 
passed 15 May, 1820, authorizing the corporation “to regulate, with the 
approbation of the President of the United States, the manner of erecting 
and the materials to be used in the erection of houses,” an ordinance was 
passed on the 30th of March, 1822, authorizing the construction by prop- 
erty owners of vaults under sidewalks, and of areas, steps, cellar-doors, 
and eelonades or open arches; all of them to project, within variable 
specified limits, beyond the building lines of private holdings ; and finally 
we find that on the 16th January, 1871, the city council of Washington 
authorized the projections specifically known as bay windows. In view ef 
such previous exercise of power to authorize, under the head of regulation 
of buildings, the occupation of streets by permanent projections, it can not 
be doubted that the authority vested in the Commissioners in 1878 to 
make building regulations carried with it power to provide for the oceu- 
pation of the streets by such permanent projections as bay windows; not- 
withstanding such power over the property of the United States was sub- 

stantive, and not incident to the power to make regulations about 
86 buildings erected on private holdings. We must, therefore, hold 

the building regulations existing when this permit was granted to 
have the same effect, until regularly altered by the Commissioners, as if 
they had been enacted by Congress. 

What building regulations, then, apply to the structure in question ? 
We are referred by both parties to section 7 of the regulations, which con- 
tains the following provisions : “ Projections from the building line of any 
street or avenue eighty feet or more in width shall not exceed the following 
distances: Areas eighty feet on parked streets and six feet on unparked 
streets ; show windows three feet, bay windows and tower projections five 
feet on parked streets and four feet on unparked streets ; steps nine feet on 
unparked streets, twelve feet on parked streets, unless otherwise deter- 
mined by the inspector of buildings, when in his opinion the parking is 
not of sufficient width. * * * No fireplace or chimney shall be con- 
structed in any projection outside of the building line, unless the shaft 
return to the building line and be carried upon iron beams. 

‘ Bay windows and tower projections shall not exceed fourteen feet in 
width, unless approved by the Engineer Commissioner ; and on a building 
twenty feet or less in width, the building line front must be preserved by 
not less than three feet six inches. On buildings fifteen feet and less in 
width, by not less than two feet six inches; on buildings over twenty feet and 
under thirty-five feet front, by not less than four feet ten inches ; spaced 
as approved by the inspector of buildings. But one projection will be 
allowed on a building thirty-five feet and less in width. On larger fronts 
the projections shall not aggregate more than fifty per centum of the front- 
age of a principal or entrance front, and forty per centum of a side front, 
exclusive of corner tower projections.” 

We were also referred at the argument to section one of the regulations, 
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for the following definitions, as showing the meaning of the foregoing 
provisions : 

87 “ Building line—The line of demarcation between the public 
and private space.” 

“ Bay windows.—A first-floor projection for a window, other than a tower 
projection or show window.” : 

“Oriel window.—A projection for a window above the first floor.” 

“ Tower projection.—A_ projection designed for an ornamental door en- 
trance, fur ornamental ede or for buttresses.” 

It was assumed on both sides at the argument that the projections in ques- 
tion, whether they conformed to the regulations or not, must belong to the 
cateyories of either bay windows or tower projections ; and we do not find 
anywhere in the building regulations any other class of projections to 
to which they could belong. ‘The question, then, is whether they conform 
to the regulations concerning these particular subjects. In determining 
this question it is proper to interpret, in the first place, the ae of 
the definitions referred to. We think that when they define a bay window 
to be “a first-floor projection ” and an oriel window to be “ a projection for a 
window above the first floor,” it must be understood that a bay window 
does not include and perform the office of an oriel window ; in other words, 
that a bay window is strictly a prujection one story high. The definition 
of tower projection, on the other hand, does not speak of the stories from 
which it may project ; but the word “tower,” and the fact that the defini- 
tion prescribes no limitation, indicate that such a projection, beginning at 
the foundation, includes several stories. When this bill was filed the walls 
had been built only about ten feet high, and did not include the whole of 
even the first story; but the permit was for projections which should in- 
clude a basement and three stories. It p rported, therefore, to authorize 
the construction of tower projections. This distinction is only important 

for the sake of clearness,.inasmuch as the rule of projection and 
88 width is not varied by it. The rule as to those dimensions applies 
to bay windows and tower projections alike. 

To proceed, then, with tower projections. We find that the regulations 
describe all projections, of whatever kind, as “ projections from the build- 
ing line of a street or avenue.” In other words, they authorize projections 
where there is such a building line, and do not authorize projections from 
something which can not be considered a building line, thus making a 
building line the basis and condition of the privilege. In this case, for ex- 
ample, they authorize projections from the building line of Massachusetts 
avenue and the building line of M street; but the apex of Mrs. Cole’s 
lot, where these building lines are interrupted, is not itself in any 
sense a building line, and these regulations ilo nut authorize any pro- 


jection from and in front of that apex. It is clear, we think, that what 


Congress intended to empower the commissioners to license, and what, ac- 
cordingly, the regulations propose to license, is the enjoyment, by a pri- 
vate holder, of certain privileges in front of his holding. Whether there 
was any reason of public interest for not extending these privileges into 
the space beyond the point at which the building lines terminated in an 
apex we need not decide; we simply hold that when all projections must 
be from a building line, this apex can not be treated as if it were a third 
yo iy line and made the basis or point for a projection toward Thomas 
ircle, 
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On referring to the exhibit showing the plan submitted to and approved 
by the Commissioners, we find an apparent attempt to meet the objection 
that this apex was not itself a base for a projection. The figures and red 
lines indicating the length of the projections on Massachusetts and M 
street, respectively, evidently include the projection beyond the apex as 
a part of those projeetions, showing the former to be 26 feet 6 inches 
and the latter to be 29 feet. And on referring to the application fora 

permit to build, we find that it describes the proposed projections 
89 —as “ two projections on Massachusetts avenue, 16 feet 6 inches and 

26 feet 6 inches wide and two on M street, 16. and 29 feet wide ;”’ 
showing conclusively that the plan includes the projection beyond and 
east of the apex as part of the projections on the streets. It is hardly nec- 
essary to say that, as projections on those streets, such extensions 5 feet 
beyond the point at which the Massachusetts avenue and M street fronts 
of Mrs. Cole’s lot terminate are not authorized by the regulations. 


It was claimed at the argument that this pro- 
jection, beyond the apex of Mrs. Cole’s lot, was 
substantially a “corner tower,” and is, as such, 
authorized by the regulations. The manner of 
constructing and placing such towers is not sepa- 
rately and specifically stated in those regula- 
tions, but it is clear that in one respect they must 
conform to the general rule concerning all pro- 
jections from the building line —that is to say, a 
“corner tower” must proceed from and touch the 
two building lines forming thecorner. Thestruct-. 
ure in question does not pretend to conform to 
this requirement. It is certainly not a “corner 
tower ” within the meaning of the building regu- 
lations. Had this part of the building been 
actually constructed according to the sagulationn, 
and rested against the building lines fronting on 
Massachusetts avenue and M street, respectively, 
it would have been useless, since these two lines 
approached at that point so closely as to leave an 
insutticient access to the tower. For that reason, 
it may be supposed, the rule was disregarded, and 
the Massachusetts avenue and M street projections 
were connected without reference to any building 
line, and by a structure which is not a “ corner 
tower.” 


After end of 9th line 
on page 9 insert the. 
following, viz: 


ae oman 


It may be added that we learn from a plat showing the projections from 
buildings on other similar points around the same cirele—which, if not 
made an exhibit, was drawn in the office of the District engineer and was 

reed by both parties at the argument to be correct—that the construction 
of the regulations which we have just announced must have been adopted 
by the Commissioners in former cases. What appear to be corner-towers 
of Mrs. Dahlgreen’s house, at the opposite and corresponding apex, formed 
by the intersection of the building lines of Massachusetts avenue and M 
street, and of the Portland Flats, at the intersection of the building lines 
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of Vermont avenue and Fourteenth street, are projections from the build- 
ing lines of these avenues and streets, respectively, and do not encirele or 
extend beyond these apexes. 

It is true that the structures referred to were erected under the regu- 
lations of 1882, but those regulations no more permitted. this extension 
beyond the apex than the present rules do. We are, therefore, of opinion 
that in any aspect a projection beyond the apex of Mrs. Cole’s lot is 
unauthorized by the building regulations. 

We observe, in the next place, that the projections on Massachusetts 
avenue are (if we omit the projection of five feet beyond the apex), sixteen 
feet six inches and twenty-one feet six inches; and on M street, sixteen 

feet six inches and twenty-four feet. It is claimed by the defendants 
%) that a permit for projections having such width was authorized by 

the Pv ast clause of the regulations: “ Bay windows and tower 
projections shall not exceed fourteen feet in width, unless approved by the 
Engineer Commissioner.” Substantially, this is a provision that the 
Engineer Commissioner may, in each case and indepententie of all others, 
authorize any dimension over fourteen feet that he may think fit. It 
seems to have been imagined by the Commissioners that by making a rule 
that the Engineer Commissioner might act at his discretion in this matter, 
in other words, without rule, they had satisfied the requirement of the 
statute that they should make rules about the same matter. To call this 
a rule about bay-windows and tower projections is an abuse of words. ‘It 
is merely a rule about the powers of the Engineer Commissioner, and as 
such it is illegal and inoperative. It would have been equally so had the 
same seni Kian reserved to the Commissioners themselves; in other 
words, to the very persons who were charged with the making of rules 
and regulations. The power given to them by Congress was power to 
make rules; not power to provide that they would decide each case in- 
dependently and without rule. There may be matters as to which it is 
competent for the Commissioners to reserve or to delegate to others dis- 
cretionary powers; but this is not one of them. From the time of Presi- 
dent Washington’s regulations down to the time when this power was 
vested in the District Commissioners, the appropriation of the public spaces 
fur any kind of projections from private bollings has always been the 
subject of fixed and general rules ; and it is a necessary conclusion the Con- 
gress intended that it should stand on that footing. As we have already 
suggested, this is not in its nature an incident, but a substantive power. 
It must be used in the very manner indicated—that is to say, by making 
general rules. 

A case relating to this point was well considered and decided by the su- 

preme court of Pennsylvania, in Reimer’s appeal, 100 Penna. St., 
4] 182. An act of the Pennsylvania legislature had empowered the 
city councils of Philadelphia “ to make and establish rules and regu- 
lations for the better regulation of jut or bay windows.” The councils, 
without establishing any general or fixed rules, undertook, by ordinance, 
to grant a special permit to one Reimer to construct such a window, pro- 


jecting at a point many feet above the sidewalk from the front of his pri- 


vate dwelling. The Commonwealth, by its attorney-general, filed an in- 
formation in the nature of a bill in equity to restrain the defendant Reimer 
from maintaining the obstruction, which was alleged to constitute a nui- 
sance. In an opinion, adopted with the strongest commendation by the 


» . 
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supreme court of the State, the presiding judge of the court of common pleas 
of Philadelphia County thus disposed of the ordinance which was set up as 
a defense : 

“The power to make rules and regulations which shall confer a general 
and common right in which all shall equally participate does not authorize 
the granting to one and the withholding from another a permission to con- 
struct jut or bay-windows according to the caprice or will of councils. 
* * Tf each case is to be individually acted upon and does not depend 
upon its conformity toa general rule, this would be the result not only 
in regard to bav-windows, but for every other purpose for which it would 
be desirable to occupy the highway. ‘This is characterized as special 
legislation on subjects of general interest and concern, forming no rule or 
regulation for all alike, but giving invidious privileges to the favored few 
at the expense of the many, which is contrary to the whole spirit and in- 
tent of the authority entrusted to the councils by this law.” 

The principle of this case rests upon the broadest considerations, and it 
it was important to restrict by it the action of a representative and legisla- 
tive body it would seem still more important that it should be applied to 

the exercise of powers by officers who ate neither of these. 
92 Since, then, this pretended grant of diseretionary power to the 
‘ngineer Commissioner is unauthorized and inoperative, and since 
the Commissioners themselves can only provide by general rules for the 
width of bay windows and tower projections, it follows that any width 
greater than the fourteen feet authorized by the general rule is unlawful. 

There remains to be noticed another effect of the regulations. It is 
manifest that they require that bay windows and tower-projections shall 
be so constructed that both of their side walls shall touch and project from 
the building line; in other words, that a such a structure must not only 
start from the building line on one of its sides, but return to it on the 
other. This much is indicated by the very phrase “ projections from the 
building line.” Moreover it is provided, in respect of buildings less than 
thirty-five feet wide, that, in making these projections, a certain amount 
of “ building line must be preserved, * * spaced as approved by the 
inspector of buildings.” This means that a part of the front of a build- 
ing having a bay window or tower-projection shall consist of a wall 
standing on the building line, and that determines that the profection 
must, on both of its sides, project from that line. Now, althoagh this 
provision is predicated of buildings less than thirty-five feet wide, and is 
not repeated in the next clause relating to wider buildings—which only 
provides that the aggregate of the several projections may amount to a 
certain percentage of the front of the building—it can not be supposed 
that the general rule ceases in such cases to be applicable to each projection. 
The rule must require, then, that in this case also the two projecting walls 
must start from the building line from which the strneture projects. 
Now, it was precisely a disregard of this requirement that made possible 
the sort of structure permitted in this case. The projecting wall of the 
alleged tower-projection starts from the building line of Massachu- 
setts avenue at the east side of the door entrance, and never returns to any 

building line until it has gone around the apex of the lot and re- 
93 turned to the building line of M street at the east side of the door 
entrance on the latter street. This so called “ projection ” is nut, in 
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the sense of the regulations, a bay window projection or a tower projection 
from either Massachusetts avenue or M street. It simply has the effect 
of a wall enclosing the defendant’s lot at some distance from the building 
line of either street. To the eye such a plan of construction suggests a 
large house built around a smaller holding; not such projections from 
that holding as Congress intended the Commissioners to authorize, nor 
such as their regulations actually permit. We think that this structure 
violates both the letter and spirit of the building regulations. 

The law has been most liberal in its concessions to the owners of private 
property in Washington, and especially to owners of property abutting on the 
parked avenuesand streets. They have been permitted toadorn and enjoy the 
public spaces in front of their houses as if these were their private gardens. 
But the private holder has been reminded by the same law that even the very 
concessions which he enjoys are not made solely for his individual benefit, 
but also for the common welfare and enjoyment. In the language of the 
Commissioners’ answer, it was as part of “‘a general plan for the improve- 
ment of the streets and avenues” that these parks were laid out, and they 
are still to be regarded as simply the adorned portions of the'streets. In 
éontemplation of law and of this street scheme, the common interest in 
their preservation is just as positive as it is in the preservation of the 
roadways. When they were withdrawn by law from public travel, they 
were not wholly withdrawn from public enjoyment. Their public uses 
are wholly different, but in the eye of the law they are equally substantial. 
Beauty of surroundings and the gratification of taste may be provided for 
public use and benefit, just as comfort and safety of travel are so provided ; 

and this interest of the public has been distinctly conzidered and 

94 recognized in the establishment of these parks, and in the pro- 

visions for their adornment, and for their maintenance and preser- 

vation. It is therefore not a matter of easy tempered indifference that 

these spaces should be narrowed by unlawful structures, even to a small 

extent, nor even if such structures may offer the apology of being orna- 

mental. If there is a remedy by which it can be done, it is especially im- 

oon that the beginnings of such wrongs should be stopped before they 

come common and more serious by toleration. We have to consider, 
then, whether the proper remedy has been sought in this case. 

It was praierd ye: the argument, on the of the defendants, that 
there is nothing peculiar in the ownership of the streets of Washington by 
the United States which should determine the nature of the remedy, since 
it had been decided in the case of Van Nexs vs. the Mayor &c. of Wash- 
ington, 4 Peters, 232, that the United States might sell them. But wedo 
not so understand the effect of that case. Throughout the opinion of Mr. 
Justice Story, speaking for the court, it was plainly recognized that the 
streets there in question were held by the United States in its politi- 
cal character. The true purport of that decision is well expressed in the 
syllabus prefixed by Mr. Curtis: “The streets and public squares of the 
city of Washington having been conveyed by the proprietors of the,lands 
to trustees ‘for the use of the United States,’ Held : That the United States 
owned the lands in fee-simple, and, in connection with certain public im- 
provements, might sell portions of the same which were no longer useful 
as streets, and make title thereto.” It is plain that nothing in this case 
places the United States on the footing of an ordinary property-owner in 


: Pee 2 i Py 4 — "4 
WS , aa 


ak, 
€ pee 


i 
2 
‘ al 


46 THE U.S. VS. ANNIE A. COLE—MANNIE A. COLE V8. THE U. 8. 


respect of the question before us. These streets are held by the United 
States as property, but in its capacity of a political body, and an encroach- 
ment upon such property is encroachment upon the sovereign, and is what 
is called purpresture. , 
95 Jurisdiction of cases of this kind seems to have been exercised 
chiefly by the equity side of the exchequer, “which had,” as 
Chancellor Kent observed, in Attorney-General vs. Utica Ins. Co., 2 
Johns. Ch., 382, “an appropriate jurisidiction, touching the property of 
the crown.” It is a recognized part of the jurisdiction, however, of the 
courts of equity. Story says: “ The jurisdiction is applicable not only to 
public nuisances, strictly so called, but also to purprestures upon public 
rights, and property. Purpresture, according to Lord Coke, signifies a 
close or enclosure ; that is, when one encroaches, or makes that several to 
himself which ought to be common to many. ‘The term was, in the old 
law writers, applied to cases of encroachment, not only upon the king, but 
upon subjects. But in its common acceptation it is now understood to mean 
an encroachment upon the king, either upon part of his demesne lands, or 
upon rights and easements held by the crown of the public, such as — 
highways, public rivers, forts, streets, squares, bridges, quays, and other 
public accommodations.” 2 Eq. Jur., sec. 921. In this country the ju- 
risdiction applies to encroachments upon the State. 

Early in this century the courts of equity still spoke of the rare use of 
their jurisdiction of cases of nuisances; Attorney-General vs. Utica Ins. 
Com. 2 Johns, Ch., 382. Attorney-General vs. Clever, 8 Ves., 217, 218. 
In the first of these case’ Chancellor Kent remarked that, in cases of public 
nuisances, in the only cases in which it had been exercised, that is, in cases 
of encroachment on the King’s soil, it had lain dormant for a century and 
a half, from Charles 1, down to the year 1795. Nevertheless it is now 
firmly established, upon the principle that equity can give more adequate 
and complete relief than can be obtained at law. City of Georgetown vs. The 

Alexandria Canal Company, 12 Peters, 98. The only case of pur- 

presture decided by the courts of the United States to which we 
IF can refer is the United States vs. Brighton Ranche Com., 26 Feb. 

Rep., 218; Id. 25, Feb. Rep., 465. This case came up first on 
exceptions to the answer, before Brewer, circuit judge, and Dundy, dis- 
trict judge, at the May term, 1885, of the circuit court of the district of 
Nebraska. Judge Brewer said: “ The defendant has built a fence, partly 
on his own land and partly on land Lelonging to the Government, and in- 
cluding a tract of several thousand acres. This is an action in equity to 
compel, by mandatory injunction, the defendant to remuve its fence from 
the Government land, and thus leave the enclosed Government land free 
from all obstruction to approach. Of course the Government title is con- 
ceded, and its right to proceed by an action of ejectment to remove the de- 
fendant from occupancy of any of its land is unquestioned. The question 
made is whether the Government can come intoa court of equity and avail 
itself of the summary remedy given by such a court. We are of opinion 
that it can; and, whether the act of the defendant comes within the tech- 
nical definition of purpresture or that of a public nuisance, we are of *the 
opinion that the Government can come into a court of equity, and by its 
orders have an end put to this trespass on the public right. We think. 
too, an action of injunction is the appropriate remedy, and that an action 
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of ejectment would not furnish full protection to the Government.. Gen- 
erally speaking, any encroachment upon the public domain may be  re- 
strained or ended by injunction ; and in this case it was not the mere fact 
that the fence is built upon Government land ; because such fence operates 
not only as an entry upon the particular land upon which the fence was 
built, but also to separate the enclosed lands from the general body of the 
public domain.” 

This last observation indicates that the purpresture was also a nuisance ; 
and it will be observed that, in the case at bar, the encroachment is not 
merely an entry upon the particular space occupied by the intruding 

structure, but operates to impair a system of street arrangement 
7 and improvement ; thus adding to the purpresture, as in the case 
cited, another ground for equitable interference. 

The same case came on for final hearing at the November term, 1885, 
before Mr. Justice Miller, sitting as Circuit Justice. As the report is 
brief, we think it important to quote the whole case, since the statement of 
facts shows the firmness of the court’s attitude on this question : 

“ This is a suit on behalf of the United States to obtain a mandatory 


q 


- injunction against the Brighton Ranche Company to compel it to remove a 


barbed wire fence 57 miles long, inclosing 52,000 acres of the public 
lands of the United States. The testimony disclosed that this fence stood 
partly on deeded lands, school lands, and lands entered under the home- 
stead, pre-emption, and timber culture laws of the United States. The 
testimony further disclosed that the fence was erected on these entered 
lands with the permission of the settlers. Inside the fence were a large 
number of acres of vacant public lands, 

Miller, Justice, said: “I am of opinion that the United States is entit- 
led to its injunction mandatory as to so much of the fence complained of 
as exists, and prohibitory as to building any future fences, so far as 
either of them comes within the following principles: (1) There exists no 
right in the defendants to build any fence on the lands of the United 
States. (2) All lands are, for this purpose, lands of the United States so 
long as the legal title remains in the United States. (3) It is the right of 
the United States and its duty to protect all such lands from this misuse 
in eases where there have been any kind of entries, whether of pre-emp- 
tion, homestead, or private entry, though the purchase money be paid, so 
long as the legal title remains the United States ; except where these lat- 
ter parties build their own fences, or give express license to others to do it. 
In these cases it holds the title in trust, and can maintain this bill to re- 
move the fence or prevent its erection. A decree should be entered based 

on these principles.” 
98 In this case the jurisdiction of equity to put an end to encroach- 

ment on the sovereign’s soil was applied where the sovereign held 
the legal title only in trust, and where the whole equitable interest was in 
private persons, on the ground that an interest and duty to protect the 
legal title from encroachment still remained in the sovereign ; both having 
become, indeed, only the more serious by virtue of the trust. On this 
wae ple, whenever the Government holds the soil for any kind of public 
enefit, this duty to protect it from encroachment must exist, and the courts 
of equity must have jurisdiction to aid in its performance. Indeed the 
highest and the true ground of the right of equity courts in this country 
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to apply their summary remedies in cases of purpresture is, that the Gov- 

ernment is not to be interrupted in its functions and duties, and is there-— 
fore peculiarly entitled to remedies which shall prevent or directly put an | 
end to encroachments which tend to such interruption. : 

And if there is any case to which such considerations especially apply, it | 
is to encroachments upon the streets and squares of the city of Washing- 
ton, and that for the reason that this city was established under the Con- 
stitution for the seat of Government. Because of its origin and its pur- 
poses, the Government owes to the nation a peculiar duty to preserve and 
adorn it. It is not for its residents alone that its streets are bordered with 
parks and its squares are decorated. It has at last become in fact what it was 
designed to be—-the nation’s city, Sixty years ago its status and destin 
were defined by the Supreme Court in the very case which decided that the 
United States might sell such of its streets and squares as shouid be found 
useless. In demonstrating that the original proprietors must have under- 
stood the full effect of their conveyance, the court said: “They might well, 
and indeed must, have placed a just confidence in the Government, that, 

in founding the city, it would do no act which would obstruct the 
99 prosperity or interfere with its great fundamental objects and 

interests. It could never be supposed that Congress would seek 
to destroy what its own legislation had created and fostered into being. 
On the other hand, it must have been as obvious that as Congress must 
forever have an interest to protect and aid the city, it would, for this very 
purpose, be most impolitic and inconvenient to lay any obstructions to the 
tree exercise of its power over it. The city was designed to last in perpe- 
tuity, Capitoli immobile saxum.” Van Ness vs. City’ of Washington, 4 
Peters, 232. 

Surely a court of equity can have no more appropriate office than the 
protection of a plan devised in such a spirit against the encroachments of 
individuals. ‘The particular effect of a single instance of instrusion may 
not be serious, but toleration of a single instance is an invitation for 
another, and an ornamental intrusion is no more to be tolerated than one 
that is hideous. ) 

When this bill was filed the structure complained of had only been 
begun ; but, with knowledge that this court was charged with the determina- 
tion of its character, and that its judgment might be adverse, it has, as we 
learned at the argument, been carried towards completion. The comment 
of the Supreme Court upon a similar course pursued by the defendant in 
the Wheeling Bridge Case, 13 How., 578, is applicable in all such cases. 
“The bridge company,” said the court, “ had legal notice of the institution 
of the suit, and of the application for an injunction to stay their proceed- 
ings, before their cables were thrown across the river. This should have 
induced them to suspend, for a time, their great work, alike creditable to 
the enterprise of their citizens and the genius and science of the engineer 
who planned the bridge and superintended its construction. It is a mat- 
ter of regret that, by the prosecution and completion of the bridge, they 

have incurred a high responsibility.” 
100 The course pursued by the court in that great case is a precedent 
which we cannot disregard, when we reach the conclusions which 
we have commenced. The bridge was nearly a thousand feet between the 
abutments, and was completed at immense cost. Yet the court, having 
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decided that, at its existing height, it interfered with the navigation of the 
Ohio River, did not hesitate to say that, unless it should be raised to a 
certain height, the bridge must be abated. 

Holding the opinion which we have expressed, we can arrive at but one 
result, So far as this structure is an unauthorized intrusion on the publie 
space it should be abated. 

A decree will be drawn according to these principles. 


(Diagram marked p. 101 follows.) 
102 Final decree of injunction—Filed Feb. 28, 1890. 
In the supreme court of the District of Columbia. In general term. 
THe UNITED STATES OF AMERICA, PLAINTIFFS, | 
ANNIE A. COLE, Jouy W. DovuG.Lass, CHARLES 
W. Raymond, Lemon G. Hine, and Thomas m4 


Entwistle, defendants. 


Equity, No. 11451. 


This cause came on to be heard in the general term in the first instance 
upon the bill of complaint, the answers of the several defendants, the 
stipulation of counsel as to parties defendant, and all other the papers and 
proceedings therein, and was argued by counsel, upon consideration whereof 
the court being of opinion that that part of the building referred to and 


described in the pleadings, and shown in the exhibits annexed to the bill 
and answers, which occupies land to the eastward of a line drawn north 
and south through the eastern appex of the defendant Cole’s private hold- 
ing, as well as those and all those parts of each of the several bay 
103 window or tower projections of said building from the Massachu- 
setts avenue building line, and from the M street building line of 
the said holding as are in excess of a frontage measurement of fourteen feet 
for each of said projections have no lawful warrant for their being, but 
constitute a upon the lands of the plaintiffs (to wit, upon those 
parts of Massachusetts avenue and M street, respectively, which have here- 
tofore been set aside for ornamental purposes and are commonly knowa 
and designated as parking) and a public nuisance; it is therefore, by the : 
court, this twenty-eighth day of February, A. D. 1890, ordered, adjudged, 
and decreed that eaid of said building ought to be abated and re- 
moved, and the said defendant, Cole, is hereby enjoined and required to 
abate and remove the same accordingly, within sixty days from the date 
hereof, and within thirty days thereafter to restore those parts of said park- 
ing land now occupied by those portions of said building hereby de- 
creed to be removed to the same condition in which they were at the time 
of the commencement of the erection of said building. 
104 And it is further ordered, adjudged, and decreed that the said 
defendant Vole, her agents, servants, and employees, heirs and as- - 
signs, be, and they are hereby, perpetually enjoined after a of 
said building are so abated and removed as aforesaid from ilding or 
replacing the same or any part thereof. 
And it is further ordered, adjudged, and decreed that the defendant 
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all damages and costs if "he shall tail to make good his plea, then this 
obligation shall be void; otherwise, the same shall be and remain in full 
foree and virtue, 
(Signed ) ANNIE A. COLE. ISEAL. 
PRANKiLIN TENNEY. [SEAL | 
Sealed and delivered in presence ot— 
Mary Lawton, 
The above bond is satisfactory to me both as to amount and surety. 
(Signed) Jno. Bratr Hor, 
U. &. Attornen, me 
Marcu 7, 1800, 
The above bond and surety approved, 
(Signed) KE. F. Brneuam, C. of. 


Maren 7, 1890, 
110 | Authentication of reeord, 


Clerk’s office, supreme court of the Distriet of Columbia: Clerk's 
eertifieate. 

§ It. i Meigs, elerk of the sii eourt, do hereby certity thisat the writ- 
ings annexed to this certificate are true copies of originals on file and of 
record in said ofhice, ane that said origin tls, together, constitute the record 
of the proceedings ot “sid Court 1 this Cause, 

Witness my hand and the seal of said court this 16th day of May, 1890. 

[SEAL | Ro. Mees, 

Vert: 


Arxsistant (1, ri. 
Justice's certifieate, 


® i 2. Bingham, chiet-justice of said court, clo certify the foreg@oing 
attestation by R. J. Meigs, clerk of the said court, to be in due form, 

Witness Hay hand and seal this 16th day of May, ISSO, 

EK. F. Bincuam, [SkAL. | 
Chiey Justice. 
Clerk's certificate to justice's official character, 

[, KR. I. Meigs, clerk of said court, hereby certity that E. F. Bingham, 
whose genuine signature is subseribed to the foregoing certificate, was, at 
the time of signing and attesting the same, chief-justice of said court, 
duly commissioned and qualitied. : 

Witness my hand and the seal of said court this 16th day of May, 1890. 

[SEAL. | R. J. Metres, 

(Verh. 


Assistant Clerk. 
(Lndorsement on cover:) District of Columbia, supreme court. No. 
1455. The United States, appellant, vs. Annie A. Cole. *No. 1436. 


Annie A. Cole, appellant, vs. The United States. Filed October 17, 
1890. Supreme Court, U.S., clerk's office. Received Oct. 17, 1890. 
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Iu the Supreme Court of the United Stairs. 


OCTOBER TERM, 1890. 


THe Unitrep STATES 
ve. No. 1435. 
ANNIE A. COLE. 


ANNIE A. COLE 
v8. No. 1436. 
THe Unrrep Srares. 


MOTION TO ADVANCE. 


And now, December 15, 1890, comes the Attorney- 
General, on behalf of the United States, and moves the 
court to advance upon its docket and to set down for an 
early hearing the above-named cross appeals for the 
reasons hereinafter stated. 

These are cross appeals from a decree of the supreme 
court of the District of Columbia on a bill of complaint 
in equity filed by the United States in that court. The 
bill alleged that Annie A. Cole was the owner of a trian- 
gular piece of ground in the city of Washington, having 
a frontage of 126 feet, more or less, on the north side of 
M street, and of 115 feet, more or less, on the southerly 
side of Massachusetts avenue, and having a third line of 
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51 feet, more or less, on the westerly boundary of said 
piece, extending from Massachusetts avenue to M 
street; that the apex of said triangular parcel was 
the easternmost point thereof; that Mrs. Cole had 
built upon a portion of this lot a three-story and 
: § basement brick dwelling house, leaving the eastern end 
of the triangle, the apex end, having a frontage of 55 
feet on M street and 52 feet on Massachusetts avenue, va- 
cant and unoccupied ; that in September, 1888, she began 
the building of the foundation walls of a new structure 
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upon this vacant triangular piece ; that, acting under the 
pretended authority of one Entwistle, who, as an inspector 
of buildings, so called, gave her a pretended permit, issued 
with the consent of the Commissioners of the District, she 
placed nearly one-half of said building upon the property | 
of the United States, extending it beyond the line of her 
own property some 5 feet on each side of the triangle ; 
: that the so-called permit pretended to authorize the erec- 
. tion by the defendant, Cole, of an addition to the dwelling 
house already standing on the western portion of said lot, 
but that, in fact, it was being constructed as an independ- 
ent dwelling house. | } 

An injunction was asked against the defendant, Cole, 
to prevent her erecting the building and against the in- 
spector of buildings and the Commissioners of the District 
to enjoin them from continuing to authorize the said ° 
building upon United States property. A motion for a 
preliminary injunction by the United States was refused 
by Justice Merrick on the ground that the United States 
could not be required to give bond. 
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In her answer, the defendant, Cole, relied for a defense’ 
on the permit and the building regulations of the District. 
The Commissioners of the District made a similar defense. 
The case was heard on the evidence in the general term, 
and that court found that the erections upon the property 
were not authorized under the building regulations of the 
District, and entered a decree ordering Mrs. Cole to abate 
the nuisance, 

The court found that a building regulation which per- 
mitted a bay window 14 feet in length, and extending 5 feet 
from the building line at right angles, was permissible, but 
that the buildings in this case exceeded such limit. They 
also found that the circular building around the apex of 
the triangular piece of ground, and 5 feet from the point 
of the apex, was unauthorized by the building regula- 
tions. 

The decree ordered a modification of the building in ac- 
cordance with the findings. The United States appealed 
from so much of the decree as permitted Mrs. Cole to build 
upon any part of the public property. Mrs. Cole appealed 
from the decree in so far as it required her to change the 
house, which has been completed and occupied as a sepa- 
rate house since the beginning of the action. 

The case, as will be seen from the foregoing statement, 
involves the question of the validity of the building regu- 
lations of the city of Washington in so far as they permit 
the occupation of public property by permanent structures 
of private individuals, and the further question whether 
such building regulations may be varied under a personal 
<liseretion conferred upon a so-called building inspector. 
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The necessity for an early decision upon the validity of 
these regulations, in view of the great number of new 
structures which are all the while being put up in Wash- 
ington, is so manifest as to call for no further comment. It 
is respectfully submitted that the case should be advanced. 
W. H. H. MILxer, 
Attorney-General, 


_ 
ad 
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Nos. 1455 and 1436. 


UNITED STATES, Appecrant, 
v8. 


ANNIE A. COLE. 


ANNIE A. COLE, APpre.vant, 
v8, 


UNITED STATES. 
Appeal from the Supreme Court of the District of Columbia. 


Reasons in Opposition to Motion to Advance. 


On behalf of Mrs. Annie A. Cole, appellee in No. 1435 and 
appellant in No. 1436, it is respectfully submitted that these 
causes should not be advanced; and for the reason that the 
whole subject-matter is now pending before the Congress of 
the United States. 

She built the house in controversy in this suit under the 
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specific authority of the Commissioners of the District of 
Columbia, and in accordance with a permit therefor issued 
by the inspector of buildings, under the personal direction 
of said Commissioners, and in pursuance of law and of the 
building regulations in force in the city of Washington. 
The Commissioners had been authorized by Congress to 
make building regulations for said city; and they accord- 
ingly made the building regulations now in force in the 
District of Columbia. Similar building regulations have 
existed in the District from the time of the foundation of 
the city. By these building regulations projections from 
the building line upon and over the streets for steps, porches, 
bay windows, railings, cellar areas, and the like are author- 
ized in accordance with the extent and character of the 
buildings. These building regulations are found in the Ree- 
ord (pp. 12 to 31). 

Section 7 of these regulations (Rec., p. 22) provides for 
these projections. It authorizes bay windows and tower 
projections not exceeding fourteen feet in width, unless ap- 
proved by the Engineer Commissioner. Mrs. Cole’s building 
was an extension of her former house, which had no projec- 
tions, and the permit, which was given to her and which was 
approved by all the Commissioners and not by the Engineer 
Commissioner alone, allowed her a projection in excess of 
fourteen feet, but in proportion to her whole front, and in 
that proportion no greater than has been generally allowed. 
This allowance is the source of all the difficulty. 

The bill of complaint, which, it may not be improper to 
say, was instigated by private persons influenced by selfish 
personal motives, took the extreme and absurd ground that 


every projection of every kind, whether for steps, windows, 
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doors, cellar areas, or anything else, was in violation of the 
proprietary rights of the United States in the streets of the 
city of Washington; and that, therefore, the vast majority of 
houses in the city, and probably all houses built within the 
last twenty-five years, were built in violation of law, no matter - 
how much they may have conformed to the building regu- 
lations authorized by Congress. 

The decision of the supreme court of the District of Co- 
lumbia did not go to this extreme length. In fact, there 
was no pretense in the argument below that the building 
regulations were illegal, and it was only claimed that in this 
case there was an improper and illegal application of them ; 
and itisa mystery why the United States should have appealed 
at all, when the decree gave them all that was claimed in 
argument. The decree below was that the projections ap- 
purtenant to Mrs. Cole’s house, beyond the limit of 14 feet, 
were illegal and should be taken down. It was held that 
no projection could be made on what is most improperly 
called the apex of the triangle which constituted Mrs. Cole’s 
lot, and that the delegation of power to the Engineer Com- 
missioner to allow projections to a greater extent than four- 
teen feet was unauthorized by law and void. What this had 
to do with the case is not very apparent, inasmuch as Mrs. 
Cole’s permit was specially authorized by all the Commis- 
sioners. 

Mrs. Cole acted throughout under the authority of the 
Commissioners and in good faith in full reliance upon their 
power and right to grant her the permit which they granted. 
Since the decision of the lower court was rendered she has 
appealed to Congress to ratify the action of the Commis- 
sioners, and bills for her relief are now pending before both 
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Houses of Congress, and have been favorably ante by 
the proper committees of both Houses. 

She believes that the honorable Attorney General, who 
makes this motion to advance, hasbeen misled by the rep- 
resentations of persons hostile to ,her,and that the present 
motion is merely the result of the attempts of those persons 
to forestall the action of Congress on her behalf. Certainly 
he has been misled in reference to the statement in his brief 
that Judge Merrick refused the preliminary injunction asked 
for in the ease on the ground that the United States could 
not be required to give bond. Judge Merrick did not base 
his decision on any such ground. 

There is no public interest to be subserved by advancing 
this cause; and no public interest will suffer by the failure 
to have it advanced. The Commissioners have entirely re- 
vised their building regulations; and they now grant no 
permits except in full accord with the opinion and decision 
of the supreme court of the District of Columbia. The de- 
cision can now affect no interest beyond that of the com- 
plainant; and. as her case is pending before Congress, it is 
respectfully submitted that there is no necessity for unusual 


haste on the part of the Court. 


M. F. Morris, 
SHELLABARGER & WILSON, 
For Mrs. A. A. Cole. 
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Supreme Court of the Bnited States, 


OCTOBER TERM, 1890. 


Tae United Sratss, Appellant, 


v8. \ wo 1435. 
ANNIE A. CoLE. \ 


ANNIE A. CoLE, Appellant, 
v8. No. 1436. 
THe UNITED SraTEs. 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 


Annie A. Cole, appellee in the above-entitled cause No. 
1435 and appellant in the above-entitled cause No. 1436, 
comes and respectfully shows that subsequently to the ap- 
peals taken in said cause, the same being cross-appeals from 
the same decree of the supreme court of the District of 
Columbia, the subject-matter of the controversy between 
the parties came before the Congress of the United States 
and was pending before Congress when the motion was made 
by the Attorney General to advance the said causes for hear- 
ing, and that subsequently, on the 3d day of March, A. D. 
1891, by a provision inserted in the act approved on said 
last-mentioned day and designated as an “Act making ap- 
propriations to supply deficiencies in the appropriations for 
the fiscal year ending June 30, 1891, and for prior years, and 
for other purposes,” Congress legalized and approved the 
structure of the said appellee, Annie A. Cole, which was the 


subject-matter of controversy in said cause. The said pro- 
vision is as follows: 

“That the action of the Commissioners of the District of 
Columbia in heretofore granting permits for the extension 
of any building or buildings or any part or parts thereof in 
the city of W ashington, in the District of Columbia, beyond 
the building line and upon the streets and avenues of said 
city is hereby ratified, without prejudice, however, to the 
legal rights of the Government in the event of the destruc- 
tion by fire or otherwise of any such structure, and hereafter 
no such permit shall be granted except upon special appli- 
cation and with the concurrence of all of said Commissioners 
and the approval of the Secretary of War. 


Wherefore, even if said structure was before the said act 
illegal and unauthorized, which the said Anuie A. Cole does 
not admit, the same then became legal, and the ground of 
complaint of the United States as party to said cause there- 
upon was remitted and became wholly extinguished. 

The said Annie A. Cole therefore respectfully suggests 
that the decree of the supreme court of the District of Co- 
lumbia in the premises should be reversed, and that the 
cause should be remanded to said court, with instructions to 
dismiss the complainant’s bill. 

(Signed) M. I’. Moruis, 
For Annie A. Cole. 
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F. W. COTZHAUSEN VS. FRANK KERTING. 1 


] Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Unitrep STates OF AMERICA, ~ 
Eastern District of Wisconsin, j ~ ° 


At a stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and held, according to law, at 
the city of Milwaukee, in said district, on the first Monday (being 
the third day) of January, A. D. 1887—present, the Honorable Charles 
E. Dyer, district judge, presiding; Francis H. West, marshal, and 
Edward Kurtz, clerk—among other, the following proceedings were 
had, to wit: 


v8. 


FRANK KERTING 
At Law. 
I’, W. CoTzHAUSsEN. 


Be it remembered that heretofore, to wit, on the 14th day of June, 
A. D. 1886, came the above-named Frank Kerting, plaintiff, by his 
attorney, Mr. Hazelton, and filed his preecipe for a summons against 
the above-named defendant, F. W. Cotzhausen, together with his 
complaint, to be served, and bond for costs approved by the clerk ; 
which priecipe is as follows, to wit: 


2 Priacipe for Summons. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 
FRANK KeErtTING, PI'ff, 
v8. 

F, W. Corznausen, Def’t. 

Issue a summons in the above-entitled cause, complaint served. 
G. W. HAZELTON, 
Plaintiff’s Attorney. 
To Edward Kurtz, clerk. 


Whereupon a summons issued, returnable according to law, with 
said complaint annexed, as follows, to wit : 


Summons. 


Circuit Court of the United States for the Eastern District of 
. Wisconsin. 
FRANK KertinaG, Plaintiff, 
vs. 
F. W. Corzuausen, Defendant. 

The President of the United States of America to the said de- 

fendant : 

You are hereby summoned to appear within twenty days after 

1—250 
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service of this summons, exclusive of the day of service, and defend 

the above-entitled action in the court aforesaid ; and in case of your 

failure so to do judgment will be rendered against you according to 

the demand of the complaint, of which a copy is herewith served 
upon you. 

3 The marshal of said district is hereby commanded to serve 
this summons and make due return thereto. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the city of Milwaukee, in the said 
eastern district of Wisconsin, this 14th day of June, in the year 
of our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States the 110th. 


EDWARD KURTZ, Clerk. 
G. W. HAZELTON, 
Plaintiff’s Attorney; P.O. Address, Milwaukee, Wis. 


Complaint Annexed to Summons. 


In the United States Circuit Court, Eastern District of Wisconsin. 


FRANK KeErtTIna, PI’ff, 
v8. 
F. W. Corzuausen, Def’t. 

The complaint of the plaintiff above named respectfully shows 
and alleges that the plaintiff is and long has been a resident and 
citizen of the State of Illinois, and that the defendant is and long 
has been a resident and citizen of the State of Wisconsin. 

‘That heretofore, to wit, on or about the 20th day of February, A. 
D. 1884, the plaintiff filed a praecipe for summons in the ‘superior 

court of Cook county, in the State of Illinois, being a court of 
4 general jurisdiction, for the commencement of an action in 

his favor against the above-named defendant, and that there- 
upon a summons in due form of law was issued by and out of said 
court in said action and the same was thereafter and on the same 
day served personally on the said defendant, pursuant to law; that 
thereby an action at law was duly cnammenaal against the said de- 
fendant in favor of this plaintiff in said court and was pending 
therein. 

That thereafter the defendant took due and timely steps to re- 
move the said action to the circuit court of the United States for the 
northern district of []linois and the same was, on or about the 5th 
day of March, A. D. 1884, duly removed and transferred from the 
said superior court, pursuant to law, to the circuit court of the United 
States for the northern district of Illinois and became and was an 
action at law between this plaintiff and this defendant pending in 
the latter court. 

That issue was duly joined in the said action after being so 
removed, the defendant appearing and being represented by his at- 
torneys therein ; that such proceedings were thereupon and thereafter 
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had in said action that the plaintiff, by the consideration and 
5 judgment of the last-named court, upon and after trial and 

the verdict of a jury, obtained and recovered a judgment 
against said defendant, F. W. Cotzhausen, on or about the 24th day 
of November, A. D. 1885, for the sum of two thousand dollars dam- 
ages and fifty-nine dollars and fifty cents costs, making in the ag- 
gregate the sum of two thousand fifty-nine ,% dollars, in which 
suin the said defendant was thereby duly. adjudged by the said cir- 
cuit court of the United States for the northern district of Illinois to 
be indebted to the plaintiff. 

That the said court had at the time of such judgment full juris- 
diction and authority to make the same, and that the same was duly 
made and entered and has since been and now is a valid judgment 
of said court in said action for said sum. 

That no part thereof has been paid. 

Wherefore the plaintiff demands judgment against the defendant 
for the amount of said judgment, with interest and costs. 

G. W. HAZELTON, 
PUf’s Atty. 


Eastern District OF WISCONSIN, 88 : 


G. W. Hazelton, being duly sworn, says he is the attorney for the 
laintiff in the within-entitled action and makes this affidavit 

6 in his behalf; that he knows the contents of the within & 
foregoing complaint, and that the same is true of his own 
knowledge except as to the matters stated on information and be- 
lief, and as to these he believes the same true; that the action is 
founded on a judgment as within alleged, & that the record of said 
judgment, duly certified, is in his hands; that his information in 
the premises is derived from said’ judgment record and from in- 
formation derived from the attorneys of the pl’ffin the action in 
which such judgment was rendered, and that the reason the plain- 
tiff does not make this affidavit is that he is not within this district. 


G. W. HAZELTON. 


Subscribed & sworn to before me this 3d day of June, 1886. 
EDWARD KURTZ, Clerk. 


And same day came Messrs. Cotzhausen, Sylvester, Scheiber & 
Sloan and filed their notice of retainer and appearance for the de- 
fendant as follows: 


Appearance of Defendant. 


U. S. Circuit Court, East. Dist. of Wis. 


FRANK Kertina, Plaintiff, 
v8. 
F. W. Corzuausen, Defendant. 


Please take notice that we are retained by and appear for 
7 the defendant, F. W. Cotzhausen, in the above-entitled action. 


A A NE et in ea ee on 
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Dated Milwaukee, June 14, 1886. 


Yours, ec. 
COTZHAUSEN, SYLVESTER, 
SCHEIBER & SLOAN, 
Attorneys for Defendant. 


July 14, 1886.—This day came the defendant, by his attorney, 
Mr. Sloan, and filed his answer as follows: 


Answer. 


United States Circuit Court, Eastern District of Wisconsin. 


FRANK Kertine, Plaintiff, 
Us. 
Kk. W. CorzHausen, Defendant. 


And now comes the defendant and answers the complaint of the 
plaintiff as follows, to wit: 

By way of defense this defendant shows to the court that the said 
pretended judgment and record —- indebtedness herein complained 
of was procured by fraud and perjury on part of the plaintiff and 
certain other parties conspiring and combining with him for that 
purpose, and in that behalf this defendant avers and alleges that on 
or about the 25th day of September, A. D. 1880, at the city of Chi- 
ago, he caused to be duly foreclosed two certain chattel mortgages 
given by the American Oleograph Company covering a large stock 

of mortgaged chattels, several thousand in number, used and 
8 employed in carrying on a lithographing and engraving busi- 

ness under the name of “ The Chicago Lithographimg Com- 
pany;” that fora long time theretofore the plaintiff had been in 
the possession, control, and management of said business and prop- 
erty, using and operating the same as if they were his own; that on 
foreclosure it was ascertained that a number of the mortgaged chat- 
tels were removed from the premises and missing, among which 
lithographing stones and other articles of great value; that on the 
sale there remained a deficiency of $5,147.58, which still remains 
unpaid; that when ousted by said sale strenuous efforts were made 
by the plaintiff, extending over a number of years, in a variety of 
legal proceedings instituted against this defendant, his law partner, 
and his local attorney and agent who conducted said foreclosure 
sale, to set aside and invalidate the same, and thus to recover pos- 
session of said business and property, but that all of said proceed- 
ings proved fruitless and unavailing; that having failed in his 
efforts in this direction the plaintiff filed, in February, 1884, his 

preecipe for summons in the superior court of Cook county, 
9 State of Illinois, against this defendant, who had become the 

purchaser of the mortgaged property at the foreclosure sale, 
and in said suit thus instituted (being the same referred to in the 
plaintiff’s complaint herein) he charged in his complaint trespass 
vi et armis this defendant with having unlawfully taken and carried 
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away on the 25th day of September, 1880, a large amount of per- 
sonal property said to belong to him (said plaintiff) individually, 
ainong which some forty or fifty lithographing stones, a color- 
grinder, a varnish machine, a paper-cutter, a desk, counter, and 
chairs, a lot of electrotypes, pictures, chromos, some work in process 
of being finished, and other small chattels. 

That said suit was subsequently removed to the United States 
circuit court for the northern district of [llinois, as stated in the 
plaintiff’s complaint, and being at issue in said court and coming 
on to be tried before a jury in that behalf duly taken and sworn 
between said parties,and upon the trial of said issue the said Frank 
Kerting did then appear and tender himself and was received to 
give evidence on behalf of himself, and did then take his corporal 
vath and was duly sworn, and then and upon the trial of said issue 

It became and was a material question in the same whether, 
10 after the foreclosure sale, the plaintiff Kerting made a de- 
mand upon this defendant for any of the property which he 
thus individually claimed outside of the mortgaged chattels, and 
whether be fairly disclosed to this defendant his claim of title 
thereto, and thereupon the said Kerting, being so sworn as aforesaid, 
devising and wickedly intending to cause and procure a verdict to 
pass for him, did then and there falsely, wilfully, and corruptly 
depose and give evidence in substance and to the effect that he 
made demand for said property because not embraced in said mort- 
gages and was refused possession thereof, whereas in truth and in fact 
he never made any such demand or in any other manner laid claim 
to any of the property above referred to nor ever disclosed his right 
or claim of right to any portion thereof except by contesting and 
impeaching the foreclosure sale generally. 

Furthermore, then and there, upon the trial of said issue, this 
defendant, among other things, claimed title in himself under and 
by virtue of a sheriff’s sale on judgment and execution in the case 

of The Butler Paper Company vs. Frank Kerting and the 
1] Chicago Lithographing Company, all of which duly appeared 

from the records and files of the court wherein said judgment 
was rendered, and it became and was under the ruling of the pre- 
siding judge a material question on said issue and trial whether this 
execution levy prior to the sale was abandoned by the judgment 
creditor and whether said sale, thus regularly appearing of record, 
was fictitious or bona fide, and consequently whether the title-of said 
Kerting, if any he ever had, to the property above referred to had 
become extinguished by such sale; and thereupon the said Kerting, 
devising and wickedly intending to cause and procure a verdict to 
pass for him, did then and there by his own corporal oath and that 
of the president of the judgment creditor, conspiring and conniving 
with him for that purpose, falsely, wilfully, and corruptly depose 
and give evidence and thus made it to appear in substance and 
effect that said levy was withdrawn and abandoned, that no sale on 
execution was in faet made,and no money realized, as purported by 
the record, and that the pretended proceedings were fictitious, 
whereas ,in truth and in fact the return of the sheriff as to his levy 


6 F. W. COTZIHAUSEN VS. FRANK KERTING. 


and sale was true, in every particular correct, and in con- 
12 formity to the facts as they occurred and transpired at the 

time, so that all right, title, and interest of said Frank Kert- 
ing, if any such he ever had, were fully extinguished by such sale 
and acquired by this defendant. 

And this defendant further shows that at the time of foreclosure 
of said chattel mortgage and for several months thereafter this{ de- 
fendant had no possession or control, directly or indirectly, actual 
or constructive, over the greater portion of the goods and chattels 
said to have been taken and carried away by this defendant; that 
the color-grinder, varnish machine, paper-cutter, the labels, and the 
work in process of execution were then held and claimed by third 
parties, strangers to this defendant, in manner following, to wit: 

The color-grinder, varnish machine, and two bundles of labels, 
containing about 2,500 sheets, had been seized and taken and were then 
held under a writ of attachment against said plaintiff at the suit of 
one Otto Waltersdorff, and were afterwards, to wit, on the 21st day of 
October, 1880, sold on execution to satisfy the claim of said Walters- 
dorff, amounting to one hundred and sixty-five dollars, more or less, 
and purchased from him,said Waltersdorff, under date of October 22, 

1880, for thesum of one hundred thirty-seven dollars forty-three 
13 cents ($137.43) then to him in hand paid; that the paper- 

cutter was held by Goodwillie, Wyman & Co., who had re- 
possessed themselves of the same because Kerting did not comply 
with the terins of a conditional sale under which he had acquired 
possession, and had paid but an insignificant amount on account of 
the purchase-money thereof; that said paper-cutter did not come 
under the control of this defendant until on or about October 30, 
1880, when he bought the same from the above firm in considera- 
tion of $200 to them then in hand paid; that the work in process of exe- 
cution was assigned by the plaintiff himself, on or about September 
24, 1880, to one of the press hands for the purpose of having the 
same finished and the net proceeds thereof applied to the pay- 
ment of wages then due to the employees of the shop; that the 
electrotypes and wood cuts referred to as having been taken and 
carried away never came to the hands or knowledge of this defend- 
ant until several years thereafter, when a box containing the same 
was found by employees of the shop stored away on the top of a 
stone rack, upon discovery whereof the same were at once tendered 
to the plaintiff, who, however, refused to accept the same; that 

no chromos, views, or anything of the kind have come to 
14 the possession of this defendant unless it be intermixed 

with mortgaged goods of the same kind or character, and 
that no use of any such stuff was ever made by this defendant be- 
cause utterly worthless and of no commercial value; that all of these 
facts, matters, and things were well known to the plaintiff, but that 
then and there, upon said trial and when all of the above matters 
were material to the issue, the said Kerting, devising and wickedly 
intending to cause and procure a verdict to pass for him, did make 
it falsely and fraudulently appear by his oath and testimony and 
the testimony of said Otto Waltersdorff, then conspiring and con- 
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niving with him for that purpose, that the execution sale of the 
color-grinder, varnish machine, and labels in the case of Walters- 
dorff vs. Kerting was fravdulent and void for the reason that the 
judgment debt was collected and paid between the time of the levy 
and the execution sale; that the plaintiff had absolute title to the 
paper-cutter, and that the sale of thesame had not been conditional, 
as claimed and asserted on the defense; that he, said Kerting, had 
not disposed of any of the goods, chattels, and things said to 
15 have been thus wrongfully taken, carried away, and con- 
verted by this defendant, and that said property was of large 
value, whereas in truth and in fact the judgment of said Walters- 
dorff had not been paid, the paper-cutter was conditionally bought 
and only twenty or rendered) per cent. paid thereon, the press- 
work had been assigned as aforesaid, and the whole interest of the 
said plaintiff in and to the entire property, if any he individually 
owned, was but nominal and not worth to exceed in the aggregate 
fifty dollars ; all of which said plaintiff well knew as aforesaid. 

But that by means of snch machinations, fraud, and false state- 
ments then and thus made and given said Kerting secured a ver- 
dict at the hands of the jury for two thousand dollars damages, 
upon which judgment was afterwards entered, as set forth in the 
complaint. 

Wherefore this defendant prays that the plaintiff take nothing by 
his suit, and that his complaint be dismissed with costs. 

And, by way of counter-claim, this defendant reSpectfully shows 
to this honorable court that on or about the 19th day of November, 
A. D. 1879, this defendant was the lawful owner of a certain note 
and chattel mortgage bearing date the 17th day of September, A. D. 

1879, executed by the American Oleograph Company to 
16 George Sylvester in trust for this defendant and other parties ; 

that the same covered the whole stock of machinery, tools, 
implements, goods, wares, and merchandise used and employed b 
the mortgagor in carrying on a lithographing and engraving busi- 
ness, the value of which was far in excess of the amount of said in- 
debtedness, and of a certain prior mortgage lien thereon, held by 
the Cleveland Paper Company, namely, of the value of upwards of 
$20,000. 

That on or about the day aforesaid, by reason of default in the 
conditions of said chattel mortgage, this defendant caused possession 
to be taken of the mortgaged premises for the purpose of foreclosure, 
when the above-named plaintiff, who then was a stranger to this de- 
fendant, requested forbearance and an extension of the debt, so as 
to give himself an opportunity to assume, reorganize, and continue 
said Ifthographing business and purchase the same, with its good 
will, from the mortgagor subject to the existing liens; that the said 
request was assented to by this defendant, the foreclosure proceed- 
ings were abandoned, an extension or credit agreed upon, and 

said mortgaged property, with all appurtenances, and 
17 the good will of said business was thereupon vested in 
a& new corporation or firm in which the plaintiff then 
and there assumed the controlling interest and management, and 


? 


§ F. W. COTZHAUSEN VS. FRANK KERTING. 


that in consideration thereof the plaintiff agreed to pay and dis- 
charge the amount owing to this defendant in the manner and at 
the time specified in said second mortgage; that in order to carry 
out and secure his said undertaking the above-named plaintiff then 
and there paid this defendant thesum of $1,500 on account, besides 
the costs of foreclosure; and, furthermore, he caused to be deeded 
to said George Sylvester, in trust for this defendant, certain real 
estate in the city of Chicago as further security to the indebtedness 
thus assumed and contracted, and the said plaintiff was thereupon 
let by the mortgagor and this defendant into the possession of the 
entire business and of all the mortgaged property; that said litho- 
graphing business was thereafter continued by the plaintiff under 
the firm or corporate name of “The Chicago Lithographing Com- 
pany ” until the month of September, 1880, when, by reason of his 
failure to meet with the conditions of the prior mortgage,on which 
there was then still due and owing the sum of $4,460.82, said 
18 mortgage lien became foreclosed, and on such foreclosure it 
was ascertained that a number of the most valuable litho- 
graphing stones, a boiler and engine, several of the choicest oil 
paintings, and a variety of other articles covered by said mortgages 
had been abstracted and removed from the premises and were then 
inissing, and that the mortgaged stock and property had largely 
depreciated in value in consequence of careless handling and |ill- 
usage, so that the same became utterly inadequate to pay or secure 
the liens theretipon; that when the foreclosure sale took place, to 
wit, on the 25th day of September, A. D. 1880, the property was at 
first struck off to said plaintiff at a sum less by about one thou- 
sand doilars than the amount of the aggregate liens, but, in conse- 
quence of his inability or neglect to pay even a small percentage to 
make good his bid, the mortgaged property was offered again for 
sale and the proceeds thereof first applied to the expenses of fore- 
closure; secondly, to the extinguishment of the first chattel mort- 
gage debt, and, thirdly, to the second chattel mortgage lien ‘as far as 
applicable, and there remained a deficiency or balance still due to 
this defendant under date of September 25, 1880, of $5,147.58. 
19 And this defendant further shows to this honorable court 
that the title to the real estate above referred to and turned 
over by said plaintiff as further collateral to his undertaking has 
failed in consequence of the plaintiff's wife claiming and asserting 
title thereto on the ground that the same was her sole and separate 
property when thus conveyed as aforesaid ; so that said real-estate 
security also became unavailable to this defendant and is now en- 
tirely worthless. 

That by reason of said premises the plaintiff now is justly and 
truly indebted to this defendant in the sum of $5,147.58, with interest 
from the 25th day of September, A. D. 1880. 

And, by way of further counter-claim, this defendant shows to the 
court that the plaintiff is indebted to hiin upon various judgments 
and records of court now remaining unpaid and undischarged as 
follows: 

United States circuit court, northern district of Illinois, in the case 
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of Frank Kerting vs. F. W. Cotzhausen ef al., judgment of dismissal 
January 25, 1884; costs, $31.80. 

Circuit court, Cook county, in the case of Frank Kerting va. 
American Oleograph Company et al., judgment of dismissal May 16, 
1882; costs, $7.65. 

Wherefore the defendant further prays that he have judg- 
20 ment against the plaintiff for the amount of the several 
counter-claims above stated, with interest and costs of suit. 


H. C. SLOAN, 
Defendant’s Attorney. 


STATE OF WISCONSIN, 
Milwaukee County, 


F. W. Cotzhausen, being duly sworn, says he is the defendant in 
the above-entitled action; that he has read the foregoing answer 
and knows the contents thereof, and that the same is true to his 
own knowledge except as to the matters therein stated on informa- 
ation and belief, and as to those matters he believes it to be true. 

F. W. COTZHAUSEN. 


Subscribed and sworn to before me this 14th day of July, 1886. 
[SEAL. ] JOHN THIEMANN, 
Notary Public, Mil. Co., Wis. 


July 23, 1886.—This day came the plaintiff, by his attorneys, 
Messrs. Hazelton & Herdegen, and filed his demurrer and reply as 
follows : 


Demurrer & Reply. 


U.S. Cireuit Court,-E. Dist. of Wisconsin. 


v8 


FRANK Kertinao, Plaintiff, 
F. W. Corzuausen, Defendant. 


The plaintiff demurs to all that part of the defendant’s an- 

21 swer which precedes the allegations touching a counter-claim, 

being all of said answer down to and ending with the words 

“that his complaint be dismissed with costs,” in the 16th folio, for 

the reason and on the ground that the same does not state and set 

forth facts sufficient to constitute a valid and legal defense to the 
complaint herein. 

And the plaintiff denies each and every allegation in the said 
answer set forth by way of counter-claim, commencing with the 
words “ and by way of counter-claim,” in the 16th folio, and ending 
with the words “ 25th day of Sept., A. D. 1880,” in folio 23. 

And the plaintiff demurs to the further or second counter-claim 
in said answer, commencing with the 24th folio and ending with 
the last words and figures contained in said answer preceding the 
final prayer therein, for the reason that it appears upon the face 
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thereof that the same does not state facts sufficient to constitute a 
cause of action or a defense to the complaint or any part thereof. 
HAZELTON & HERDEGEN, 
Plaintiff’s Attorneys. 


I certify that,in my opinion, the within demurrer is well founded. 


July 23d, 1886. 
G. W. HAZELTON, 
Att'y & Counsellor. 


22 October 5, 1886.—This day came the parities, by their 

counsel, and the demurrer of the plaintiff to the answer and 
second counter-claim of the defendant came on to be heard, and was 
argued by Mr. Hazelton for the plaintiff and by Mr. Sloan for the 
defendant and submitted, when the court took the same under con- 
sideration. 


Order Sustaining Demurrer. 


October 8, 1886.—This day came the parties, by their counsel, and 
on consideration of the demurrer of the plaintiff to the answer by 
way of defense and to the second counter-claim of the defendant, it 
is ordered by the court that said demurrer be, and hereby is, sus- 
tained, with leave to the defendant to amend said counter-claim 
within three days. 

And came the defendant, by his attorney, and filed exceptions to 
said order. 


October 9, 1886.—This day came the defendant, by his attorney, 
and filed an amendment to the second counter-claim of his answer, 
as follows: 


Amendment to Second Counter- Claim. 


United States Circuit Court, Eastern District of Wisconsin. 


FRANK KERTING 
v8. At Law. 


FREDERICK W. CoTZHAUSEN. 


And now comes the defendant and amends the second 
23 counter-claim of his answer by adding at the end thereof, 
immediately preceding the prayer for judgment, the follow- 
ing words: That the first of the above-named suits in which judg- 
ment was thus rendered as aforesaid, although in form against this 
defendant and other parties, was in fact defended by F. W. Cotz- 
hausen alone, and when dismissed judgment passed in his favor for 
the costs of suit as aforesaid. 
That in the second of the cases above mentioned, which was on 
the equity side of the court, various other parties aside from this de- 
fendant had been joined upon the record as defendants therein, and 


that, as in the previous case, the defense was really made by this de- - 
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fendant alone, and when dismissed judgment passed in his favor for 
the costs aforesaid. 
H. C. SLOAN, 


Defendant's Attorney. 


October 14, 1886.—This day came the plaintiff, by his attorneys, 
and filed his reply as follows: 


Reply. 
In the United States Circuit Court, Eastern District of Wisconsin. 
FRANK KERTING 
F. W. ae 


24 The plaintiff, for reply to the parts and portions of the an- 

swer setiing forth a counter-claim in this action, this day 
served, by way of amendment to the answer heretofore filed herein, 
says that he denies each and every allegation in said amended an- 
swer and denies all the allegations touching acounter-claim herein. 


Oct. 9th, 1886. 
HAZELTON & HERDEGEN, 
Plaintiff’s Attys. 


And now, at this same term, to wit, January term, 1887,and on the 
thirtieth day thereof, to wit, on the 9th day of February, A. D. 1887, 
the following proceedings were had, to wit: 


Trial Commenced & Stipulation Waiving Jury. 


vs 


_ FRANK KERTING 
At Law. 
F. W. CoTzHAUSEN. 


This day came the parties, by their counsel, Mr. G. W. Hazelton 
appearing for the plaintiff and Mr. H. C. Sloan for the defendant, 
and the issue herein came on to be tried, when the said parties en- 
tered into an agreement in writing, as herein filed, waiving a jury, 
as follows, to wit: 


“Tt is mutually stipulated that all the issues in the above-entitled 


action may be tried and determined by the court without a jury. 
* « * 


(Signed) H. C. SLOAN, 

25 Defendant's Attorney. 

G. W. HAZELTON, 
Plaintiff’s Attorney.” 


Whereupon the court proceeded to try said issue, and the trial not 
being concluded, the same was adjourned until Tuesday next, the 
15th instant. 
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And afterwards, to wit, on the thirty-third day of said term, to 
wit, on the 12th day of February, A. D. 1887, the following proceed- 
ings were had, to wit: 


Motion of Plaintiff to Amend Ik ply Argued. 


FRANK KERTING ) 
v8. At Law. 
I’. W. CorzHAUSEN. ( 


This day came the parties, by their counsel, and the plaintiff 
moved the court for leave to amend his reply, and said motion 
“ume on to be heard, and was argued by Mr. Hazelton in favor of 
the same, on behalf of the plaintiff, and by Mr. Sloan, in opposition, 
for the defendant, when the court took the same under considera- 
tion. 


And afterwards, to wit, on the thirty-fourth day of said term, to 
wit, on the 14th day of February, A. D. 1887, the following proceed- 
ings were had, to wit: 


Order as to Plaintiff Filing Amended Reply. 


FRANK KERTING 
vs. At Law. 
F. W. CorzuHAusEN. 


This day came the parties, by their counsel, and on con- 

26 sideration of the motion of the plaintiff for leave to file an 

amended reply it is ordered by the court that said motion, so 

far as the plaintiffasks to set forth the statute of limitations, be, and 

hereby is, overruled, and that so far as the plaintiff asks to set forth 
prior adjudications the said motion be, and hereby is, granted. 


And same day amended reply filed as follows: 


Amended Reply to First Counter-Claim of Def’t. 
U.S. Circuit Court, East’n Dist. Wis. 


FRANK KERTING | 
vs. 


I’, W. CorzHAvUseEN. { 


And, for further reply to said first counter-claim of said defendant 
in his answer set forth, this plaintiff says that the said defendant 
ought not to have or sustain his said counter-claim against him, the 
said plaintiff, because he says that,to wit, in the January term, A. D. 
1884, of the superior court of Cook county, State of Illinois, on, to 
wit, January 7th, A. D. 1884, at, to wit, said Cook county, ina 
certain cause then pending on the chancery side of said court, 
wherein said Frank Kerting was complainant and said F. 
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W. Cotzhausen and others defendants, all the matters and things 
mentioned & set forth in said counter-claim and each and 

every of them were submitted to the consideration of 
27 said honorable court, and the court, upon due considera- 

tion of all the matters & things in said counter-claim set 
forth, on, to wit, the day and year aforesaid, at, to wit, said county 
of Cook, entered a final decree in said cause fully disposing of and 
adjudicating-upon the matters and things in said counter-claim men- 
tioned ; and plaintiff avers that said Cotzhausen abided by said decree 
of said court in said cause, and that said decree still remains in full 
force aud effect, not in the least reversed, satisfied, or- made void 
except as to the sum of money therein and thereby found to be due 
and owing from said Kerting to the said Cotzhausen ; this plaintiff 
avers that the same has been duly paid and satisfied, and this plain- 
tiff avers that he has duly performed all that he was by said decree 
to perform ; all of which by the records and proceedings of said 
court will more fully appear; and this the said plaintiff is ready to 
verify by the record ; wherefore he prays judgment if the said de- 
fendant ought to have or maintain his aforesaid counter-claim 
against him, said plaintiff, ete. 

HAZELTON & HERDEGEN, 
Plaintiff’s Attorneys. 


28 And afterwards, to wit, on the thirty-fifth day of said term, 
to wit, on the 15th day of February, A. D. 1887, the follow- 
ing proceedings were had, to wit: 


Trial Resumed, 


FRANK KERTING ) 
v3. At Law. 
Kr. W. Pa | 


This day came the parties, by their counsel—Messrs. G. W. Hazel- 
ton and R.S. Tuthill appearing for the plaintiffand Mr. Sloan for 
the defendant—and the trial of the issue herein was resumed before 
the court, and, not being concluded, the same was adjourned until 
to-morrow morning. 


And afterwards, to wit, on the thirty-sixth day of said term, to 
wit, on the 16th day of February, A. D. 1887, the following pro- 


ceedings were had, to wit: 


Trial Concluded and Cause Submitted. 


vs. 


FRANK KERTING 
At Law. 
Fk. W. CorzHausen. 


This day came the parties, by their counsel, and the trial of the 
issue herein was resumed before the court and concluded, and the 
said cause being argued by said counsel upon the pleadings and 
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evidence and submitted, the court took the same under considera- 
tion. 


29 And afterwards, to wit, on the eightieth day of said term, 
to wit, on the 9th day of May, A. D. 1887, the following pro- 
ceedings were had, to wit: 


FRANK KERTING 
vs. -At Law. 
I. W. CorzuauseEN. 


This day came the parties, by their counsel, and, on consideration 
of the pleadings and proofs in this cause and the arguments of coun- 
sel thereon, the court doth find the issue in favor of the plaintiff 
and doth assess the damages to the said plaintiff at the sum of two 
thousand two hundred and thirty-nine dollars and seventy cents, as 
per findings of fact and conclusions of law herein filed, as follows: 


Finding of the Court. 
United States Circuit Court, Eastern District of Wisconsin. 


FRANK KERTING 
vs, 
F. W. CorzHauseEN. 


This case having come on for trial and having been tried by the 
court without a jury by written stipulation of the parties on file, the 
court now here finds the following facts to have been established on 
the trial: 

First. On or about the 24th day of November, 1885, the plaintiff 
recovered a judgment against the defendant in the circuit court of 

the United States for the northern district of Illinois in the 
30 sum of $2,059.50, which judgment was duly entered and 

docketed in said court, as alleged in the complaint of the 
plaintiff, and is the same judgment set forth in the complaint as 
constituting the plaintiff’s cause of action. 

Second. That said judgment is in full foree and unreversed ; that 
no payments have been made thereon, and that said judgment and 
interest thereon amounts at this date to $2,239.70. 

Third. That the allegations of the complaint are true. 

Fourth. Thatit was not established on the trial by a preponderance 
of evidence that the plaintiff Kerting promised and agreed to pay 
and discharge or that he personally assumed the payment of the in- 
debtedness set forth in the first counter-claim contained in the de- 
fendant’s answer, owing by the American Oleograph Company to 
the defendant, as alleged in said counter-claim. 

Fifth. That it is true, as alleged in said counter-claim, that the 
title to the real estate alleged in said counter-claim to have been 
conveyed by the plaintiff Kerting to George Sylvester in trust for 
the defendant failed, so that said real estate as a security became 


ie ie ~ 
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unavailable to the defendant, as alleged in said counter-claim. 
31 Sixth. That no evidence was offered by the defendant in 

support of the second counter-claim set up in his answer,and 
that no liability from the plaintiff to the defendant was established 
by the evidence on either of the defendant’s counter-claims. 

And as conclusions of law the court finds— 

First. That the plaintiff was at the date of the commencement of 
this action the owner and holder of the judgment against the defend- 
ant described in his complaint. | 

Second. That the defendant is not entitled to recover against the 
plaintiff upon either of the counter-cla'ms set up in his answer. 

Third. That the plaintiff is entitled to a judgment against the 
defendant for the amount claimed in his complaint, to wit, the sum 
of $2,059.50, with interest from Nov. 24, 1885, amounting in all to 
$2,239.70, together with his costs herein, to be taxed. 

Dated May 9, 1887. 


By the court: , 
CHAS. E. DYER, Judge. 


To which finding the defendant filed exceptions. 


And same day came the defendant, by his counsel, and moved | 
the court for a rehearing for reasons filed as follows: 


Motion for Rehearing. 
United States Circuit Court, Eastern District of Wisconsin. 


FRANK KERTING 
v3. 
F. W. Corznausen. 


32 The opinion of the court having been announced, the de- 

fendant requests, before the formal entry of the court’s find- 
ing, a reconsideration of the law and evidence in the nature of a 
motion fora rehearing, and assigns the following reasons in that 
behalf: 

The court evidently proceeded upon the theory that in order to 
hold Kerting liable for a deficiency remaining after foreclosure sale 
it became necessary to show that he expressly agreed to pay and 
discharge the amount of the existing incumbrances. In other 
words, that an express promise, resting In writing or parol, but ex- 
pressly made, for a valuable and independent consideration, was in- 
dispensable to a recovery in this action; and the court found that 
in the absence of any corroborating circumstances such an express 
promise was not established by a preponderance of the evidence ad- 
duced on the trial, as the assertion of the one party was opposed by 
an equally strong denial on the part of the other. The —s 
of the court on this point is clear and logical. It is the province o 
the court to form its conclusions upon the evidence, and the duty of 
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the parties and counsel to submit, however much they may 
33 be inclined to differ; but in arriving at such conclusions 

the learned judge has evidently left out of mind certain ma- 
terial propositions clearly deducible from the evidence and borne 
out by fundamental principles of law. 

I. It is not necessary that a promise to pay be shown by express 
words. If it appear from the facts and circumstances that it was 
the intention of the party to assume and discharge the existing in- 
cumbrances and not merely to buy an equity of redemption, then 
it is clearly sufficient to maintain this suit. 

II. What stronger evidence of such an intent to assume and to 
discharge this indebtedness and the whole of it; what clearer cor- 
roborating proof could possibly be adduced than the written con- 
tract, which is in evidence, and from which it appears that Kerting 
pledged his individual resources, personal and real, not only to the 
immediate reduction of the existing lien, but to the payment of 
any balance that might possibly remain after exhausting the chattel- 
mortgage security. 

lil. Is it not also a strong corroborating circumstance that Kerting 
reserved to himself the option of turning all his payments into a 
purchase of the outstanding incumbraneces and contracted for a 

subrogation to the rights of the mortgagee? 
3: IV. Cases of novation and subrogation hardly ever present 
or involyea personal promise to pay made in explicit words ; 
the law infers the promise or obligation to pay from the acts of 
. the parties and the surrounding circumstances. Express promises 
are not necessary at all in such instances. 

V. But, aside from all of the above points and propositions, con- 
ceding for the purposes of argument that the reasoning and con- 
clusions of the court thus far indicated were unexceptionable in 
every respect, still there is one branch of the case which has utterly 
escaped attention, viz., the right of C. to recover against K. for fail- 
ure of titleand consideration when turning out a worthless security, 
and securing in consequence thereof valuable advantages to the 
detriment of the holder of the chattel mortgage. The real estate 
which was thus pledged to the payment of this debt is shown by 
the evidence to have been estimated at five thousand dollars 
($5,000.00). There can be no question that on ground of failure of 
title and consideration C. is entitled to recover from K. the differ- 
ence between the value of these premises and the amount of the 
prior existing lien thereupon. 

This cause of action is fairly within the issue presented by 


30 the pleadings and substantiated by the evidence, and who 
doubts that there ought to be a remedy ? , 


H. C. SLOAN, 
Def’t's Alt’y. 


And afterwards, to wit, on the ninety-sixth day of said term, to 
wit, on the 16th day of June, A. D. 1887, the following proceedings 
were had, to wit: 


7 
' 
| 
‘ 
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Hearing of Motion for Rehearing. 
FRANK KERTING 
ba Law. 


vs. 
I’. W. CorzHausen. 


This day the motion of the defendant for a rehearing of this cause 
came on to be heard, and was argued by Mr. Sloan, in favor of the 
same, on behalf of the defendant, and by Mr. Hazelton, in opposition, 
and submitted, when the court took the same under consideration. 


And afterwards, to wit, on the one hundred and first day of said 
term, to wit, on the 22nd day of June, A. D. 1887, the following 
proceedings were had, to wit: 


Order Overruling Motion for Rehearing. 


FRANK KERTING 
v8. -At Law. < 
F. W. CorzHausen. j 


This day came the parties, by their counsel, and on consideration 

of the motion of the defendant for a rehearing of this cause and the 

arguments of counsel thereon, it is ordered by the court that 

36 said motion be, and hereby is, overruled; to which order the 
defendant filed exceptions. 


Judgment. 


Whereupon it is considered and adjudged by this court, now here, 
that the plaintiff do have and recover of the said defendant, F. W. 
Cotzhausen, the sum of two thousand two hundred and thirty-nine 
dollars and seventy cents, damages so as aforesaid assessed by the 
court, together with fifty-nine dollars and thirty-five cents, his costs 
about his said suit in this behalf by him expended, and that he have 
execution therefor. 

Judgment-roll signed June 22nd, A. D. 1887. 

EDWARD KURTZ, Clerk, 
Damages --~ ......--$2,239 70 
ED .nantedaalit eos 59 35 


$2,299 05 


And afterwards, to wit, on the one hundred and fourth day of said 
term, to wit, on the 27th day of June, A. D. 1887, the following pro- 
ceedings were had, to wit: 


FRANK KERTING 
vs. > At Law. 
F. W. CorzHausen. | 


This day came the defendant, by his counsel, and moved the court 
for a new trial for reasons filed, as follows : 
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37 Motion for New Trial. 


United States Circuit Court, Eastern District of Wisconsin. 


Pee 


FRANK KERTING, Plaintiff, 
v8. 
F. W. Corzuausen, Defendant. 


Now comes the above-named defendant, by H. C. Sloan, his attor- 
ney, and moves the court to set aside the findings of fact and con- 
clusions of law herein, and for a new trial, on the ground— 

1. That said findings of fact and conclusions of law are contrary 
to the evidence and the law in the case. 

2. The court erred as a matter of law in not finding and deter- 
mining that the defendant is entitled to recover of the plaintiff the 
difference between the value of the premises which were conveyed 
in trust as collateral security for the payment of the second chattel 
mortgage and the pre-existing lien of the first mortgage on the 
premises. 

Dated June 27, 1887. 

H. C. SLOAN, 
Defendant's Attorney. 


Order Overruling Motion for a New Trial. 


And said motion having been submitted by the counsel of the «© = ~ 
parties without argument, on consideration thereof it is ordered by 
the court that said motion be, and hereby is, overruled ; to which 
order the defendant filed exceptions. 


08 Opinion of the Court. 
United States Cireuit Court, Eastern District of Wisconsin. 


FRANK KERTING 
Us, 

F. W. CorzHausEen 

G. W. Hazelton, for plaintiff; H.C. Sloan, for defendant. | 

Dyer, J 

The plaintiff sues to recover the amount of a judgment recovered 

by him against the defendant on the 24th day of November, 1885, 

in the cireuit court of the United States for the northern district of 

Illinois. The defendant interposes a counter-claim, and the contest 

between the parties arises thereon. The amount of the plaintiff's 

demand against the defendant is $2,059.50 and interest. The <e- 

fendant asserts a claim against the plaintiff of $5,147.58 and de- 

mands a judgment in his favor for the amount of the excess of his 
claim over that of the plaintiff. 

It appears from the testimony adduced on the trial that in 1879 
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the American Oleograph Company was a corporation doing business 
in Chicago, and on the 17th day of September of that year executed 
to George Sylvester, as trustee, a chattel mortgage on its stock and 
property to secure an indebtedness of $7,879.67 owing to the defend- 
ant Cotzhausen, which indebtedness, with interest thereon at eight 
per cent., was due in two years from the date of the mortgage. The 

defendant alleges that in November, 1879, in connection with 
39 certain transactions which then took place between them, the 

plaintiff assumed and agreed to pay the mortgage debt, and 
the counter-claim in controversy is based upon this alleged personal 
assumption by the plaintiff of the indebtedness secured by said 
mortgage. : 

The various transactions which have a bearing upon the principal 
question of fact in oe Tape as we get them from the concurrent 
testimony of the parties and the documentary evidence, may be 
stated as follows: 

The oleograph company had on the 17th day of July, 1879, exe- 
cuted tothe Cleveland Paper Company a chattel mortgage on its stock 
and property to secure the payment of the sum of $10,000, due, with 
interest, in one year from the date of the mortgage. This mortgage 
was, therefore, prior in date to that held by Sylvester, trustee, the 
first falling due July 17th, 1880, and the other September 17th, 1881. 
Both mortgages and the notes secured thereby were executed by the 
oleograph company by S. B. Munson, Jr., president, and E. C. Thur- 
ber, secretary. On the note secured by the mortgage executed to 
Sylvester, trustee, there was written an endorsement as follows: “As 
long as $75 a week is paid on this note no action shall be taken 
thereon ;” and payments of $75 each, made September 26, October 
3, October 11, October 18, October 27, and November 3, 1879, are 
endorsed on the note. 

Early in November the company became unable to make further 
payments on its indebtedness, and the developments then made in- 
dicated quite clearly that it could not proceed with its business 

without a reorganization on a more substantial basis. It was 
40 at the same time believed that the assets of the company, 

covered by the mortgages spoken of, were more than adequate 
security for the payment of the indebtedness if the business could 
be kept on foot and the expenses reduced. The managing officers 
in charge endeavored to reorganize and had correspondence with the 
defendant, who was anxious that new parties of experience and in- 
tegrity should be brought into the concern. ‘These efforts, however, 
failed. Thereupon the defendant went to Chicago and placed a cus- 
todian in possession of the mortgaged property, as the mortgage 
held for his benefit authorized the mortgagee to do in case he should 
at any time deem himself insecure. He there had various confer- 
ences with Munson and Thurber about a reorganization of the com- 
pany and a continuance of the business, and negotiations to that end 
were entered into with other parties by the names of Flotow and 
Paratsky. 

[t seems, or at least I infer from the evidence, that there was then 
in existence a corporation with which the plaintiff was then or be- 
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came subsequently connected, known as the Chicago Lithographing 
Company. The plaintiff and defendant met by means of introduc- 
tion from Munson and at once entered into negotiations for the 
continued prosecution of the company’s business. It was in these 
negotiations that the defendant alleges that the plaintiff promised 
and agreed, in consideration that the foreclosure of the mortgage 
should not proceed and that the plaintiff should be let into a con- 
nection with the business and should thereby be enabled to derive 
pecuniary benefit therefrom, to personally assume and pay the 

mortgage debt. The plaintiff was then carrying on a litho- 
41 graphing business on his own account, in the same building 

occupied by the oleograph company, and was a man of ex- 
perience in the business. 

Asa result of the negotiations the Chicago Lithographing Com- 
pany was brought into the enterprise as a purchaser of the stock and 
property of the oleograph company, the purchase being evidenced 
by a written bill of sale made November 19th, 1879. This instru- 
ment isa simple conveyance, containing a recital that it is made 
subject to the nortgage on the property conveyed, but without any 
clause therein obligating the purchaser or the plaintiff to pay any 
part of the mortgage indebtedness. 7 

The defendant, it seems, was very desirous that in consummating 
the arrangement the amount of his debt should be reduced, and to 
that end the plaintiff consented to execute to Sylvester, trustee, his 
individual note for $1,500, due in thirty days, with interest at 8 per 
cent., and as security for the payment of this note to cause a con- 
veyance in trust to be made to Sylvester of certain real estate he 
owned in Chicago. Thereupon the plaintiff executed such a note 
and caused one Baldwin, who held the title of the real estate by trust 
conveyance from Kerting and wife, to convey to Sylvester said real 
estate. This conveyance was absolute on its face, but was in fact 
made as mere security, and both instruments were executed Novem- 
ber 18th, 1879. As further collateral security for the payment of the 
$1,500 note the plainuff deposited with Baldwin certain demands he 
held against third parties, the proceeds of which, when collected, 
were to be applied on the note. 

At the time the note was given the following was written at 

42 the foot of it: “This note is given as collateral security for 

chattel mortgage of American Oleograph Co., dated Sept. 

17th, 1879;” and on the back of the note there was this endorsement: 

“ Left as collateral hereto certain claims in the hands of A. B. Bald- 
win; also conveyance of real estate of even date herewith.” 

Cotemporaneously with the execution of this note and the Bald- 
win conveyance Sylvester, trustee, executed, by the hand of the de- 
fendant Cotzhausen the following instrument: 


“CuHicaGco, November 18th, 1879. 

“ Whereas the undersigned is the owner of a certain chattel mort- 
gage bearing date September 17th, 1879, given by the American 
Oleograph Co. ; and whereas, for the purpose of reducing the amount 
of said indebtedness, there was given under date hereof to the under- 


ee 
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signed a promissory note, executed by Frank Kerting, for fifteen 
hundred (1,500) dollars, payable thirty (30) days after date; and 
whereas said Frank Kerting has caused to be executed and delivered 
to the undersigned a deed of lot No. 45, in block No. 7, of Cushman’s 
Subdivision of block No. 4 of Sheffield’s Addition to the city of Chi- 
cago, county of Cook, State of Illinois, subject tea certain incumbrance 
of fifteen hundred ($1,500) dollars now existing thereon, with power 
of sale absolutely and unconditionally to dis of said premises in 
case of default with either of the terms of the said note or chattel 
mortgage: Now these presents witness that the undersigned has 
agreed not to make use of such power of sale and disposal unless 30 
days’ previous notice be given to said Frank Kerting in writing; 
also that he will faithfully and truly account to said F. Kerting 
for the proceeds of any sale that may be made, and that the costs of 
executing this trust will not in any event exceed fifty (50) 
43 doliars and legal expenses, if any such there shall be incurred. 
The possession of the premises on the part of Kerting and 
wife shall not be interfered with unless default be made, nor shall 
they be required to pay any rent therefor. If, however, said premises 
should not be protected by said Frank Kerting against foreclosure 
of mortgage thereon existing or other encumbrance hereafter accru- 
ing, by way of taxes or, otherwise, the right to sell and dispose of said 
real estate shall become immediately vested, and the proceeds may 
be then applied to the payment or reduction of the aforesaid note or 
chattel mortgage, or both, in so far as justly applicable thereto. 

“ Upon satisfaction of said chattel-mortgage debt the undersigned 
agrees immediately to reconvey the premises to the order of Frank 
Kerting, with warranty against his own acts; also to assign to him 
at any time, upon demand and proper payment therefor, the chattel 
mortgage or other securities now held against the Am. Oleograph 
Company. 

“GEORGE SYLVESTER, Trustee, 
“By F. W. COTZHAUSEN.” 


‘These transactions having taken place, the custodian in possession 
of the mortgaged property was withdrawn, the foreclosure of the 
Sylvester mortgage was suspended, and the Chicago Lithographing 
Company took charge of the business and property, the plaintiff 
Kerting exércising control as president of thecompany. The prose- 
cution of the business was proceeded with, the note for $1,500 was 
paid in two installments of date December 23, 1879, and January 
29th, 1880, and the amount of such payment was endorsed on the 
original note of the oleograph company. ~ 

On the 28th of February, 1880, the defendant, F. W. Cotz- 

hausen, the oleograph company, by Munson, its president, 
44 and the Chicago Lithographing Company, by the plaintiff, 

its president, had an accounting together and, by written 
agreement, stipulated that there was due on the mortgage to the 
Cleveland Paper Company, which had been assigned to Cotzhausen, 
the sum of $6,195.26 and interest to date; and it was agreed by the 
defendant that if by the first day of May, 1881, the aggregate 
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amount of said liens and indebtedness should be reduced by pay- 
ments to $10,000 and the value of the securities should not be de- 
preciated or jeopardized by non-payment of insurance or other act of 
the parties in possession or those in privy with them he would then 
fund in appropriate form, by way of chattel mortgage, the remain- 
ing capital of ten thousand dollars at the same rate of interest, pay- 
able monthly, for not less than one year from date thereof, if re- 
quest in that behalf should be made on or before April 15th, 1880. 
This instrument of accounting and agreement was duly executed by 
Mr. Cotzhausen in behalf of himself, by Mr. Sylvester as trustee, by 


the American Oleograph Company, and by the Chicago Lithograph-. 


ing Company. 

The business continued under the management of Kerting— 
payments of $1,421.11 and $1,180.40 being made on the Sylvester 
mortgage, of dates, respectively, June 15th and August 12th, 18S80— 
until the early part of September, when the defendant, deeming 
himself insecure and his mortgage being due, again took possession 
of the mortgaged property and foreclosed both mortgages by sum- 
mary proceedings, which were authorized by law. 

It appears from the records in evidence that there was then due 
on the two mortgages the sum of $10,924.58; that there was realized 
on the sale of the mortgaged property the sum of $6,000, and that after 
applying the proceeds of the sale, first, to the payment of the expenses 

of sale; secondly, to the extinguishment of the first-mortgage 
45 debt, and, thirdly, as far as the balance would go upon the 


the second-mortgage debt there remained a balance unpaid | 


on the Sylvester mortgage of $5,147.58, which, as before stated, is the 
amount of the defendant’s present claim, with accruing interest, 
against the plaintiff. 

It has seemed necessary thus to summarize the foregoing facts, 
which, in most part, have been extracted from the documentary 
evidence in the case, in order to determine whether those facts, in- 
dependent of the oral testimony of the parties, warrant the con- 
clusion that the plaintiff personally assumed and promised to pay 
the Sylvester mortgage, so as to make him liable for the payment 
of the deficiency arising on the foreclosure sale. Clearly they do 
not. Such writings as we have in evidence neither contain nor es- 
tablish such an agreement. The agreement then, if made, was 
verbal, and, this being so, the court is compelled to consider and 
weigh the oral testimony of the parties and, in connection there- 
with, the circumstances of the transaction. 

It is not entirely clear under some of the later authorities on 
the subject that such a verbal promise as the defendant alleges the 
plaintiff made would not have been, even if admitted to have been 
made, within the statute of frauds. However that may be, after 
varefully considering the evidence in support of and against the 
defendant’s contention, Iam unable to find the alleged agreement 
proven by such a preponderance of the testimony as is essential to 
entitle the defendant to recover. The case, in this regard, must be 
considered as if it wereone brought by the defendant independently 
of any suit brought by the plaintiff, and to entitle the defendant to 
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a judgment it ought to be made manifest by the weight of the evi- 

dence, especially as a verbal promise is relied on as the basis 
46 of a large pecuniary liability, that within the understanding 

of both the parties at the time the plaintiff.assumed as his 
personal obligation and agreed to pay the mortgage debt. Without 
impugning the sincerity of the statements made by either party 
upon the question of alleged liability, the duty is devolved upon 
the court to consider the whole evidence bearing on the issue, and 
so far as that evidence embraces oral testimony we find that it 
consists of direct affirmation on one hand and direct denial on the 
other. 

The defendant did not sell the mortgaged property to the plain- 
tiff. Thatis plain. It is true that in the bill filed by the plaintiff 
Kerting in the Chicago suit against Mr. Cotzhausen and others, the 
record of which is in evidence, the plaintiff alleged that he pur- 
chased the property from the defendant; but this was there denied 
by the defendant, and the allegation of such sale was probably 
made under mistake. The oleograph company was the owner of 
the property and Mr. Cotzliausen was in effect a mortgagee; so that 
in a transfer of the property the title had to pass frora the former. 
As we have seen from one of the exhibits in evidence, the Chicago 
Lithographing Company was the purchaser and acquired the title 
from the oleograph company, the mortgage continuing to be a lien 
thereon. The lithographing company was recognized 4 the defend- 
ant as such purchases and as in possession, for they both Joined in the 
execution of the agreement of accounting of February 28th, 1880, 
to which also the trustee, Sylvester, and the oleograph company 

were parties. The lithographing company and not Kerting 
47 individually purchased the property. The oleograph com- 

pany was the original mortgage debtor and continued such 
to the end. The $1,500 note and the Baldwin trust deed were 
given for the purpose of reducing the indebtedness for which 
the property was liable and as security collateral to the chattel 
mortgage. To that extent, of course, Kerting bound himself. per- 
sonally, but that obligation is evidenced by writings duly executed. 
Upon satisfaction of the chattel-mortgage debt the Chicago real 
estate was to be reconveyed to Kerting and the mortgage was to be 
assigned to him as the obligation of the oleograph company. 
Nothing more can be inferred from the written instruments and 
agreements in evidence than that Kerting became personally 
bound to pay $1,500 of the debt in order speedily to secure a reduc- 
tion of the indebtedness to that extent, and personally furnished 
certain collateral security. It seems clear from the whole testimony 
that with the debt reduced it was expected by the parties that the- 
business under good management would pay the debts. That was evi- 
dently the view of all the parties; and, when all other contingencies 
were so fully provided for by stipulations, in writing, it is not, I think, 
putting it too strongly to say that it is quite remarkable that the 
alleged personal sae,» oe i. of the plaintiff to pay the entire debt 
was not also expressed in some one of the written agreements then 
made. In this connection it has occurred to the court that, even if 
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there were conversations between the parties during their negotia- 
tions upon which a promise by the plaintiff to pay the mortgage 

debt might have been predicated, it is difficult to see why, ap- 
48 plying to the transaction a familiar principle of law, such 

promise should not be regarded as merged in the written in- 
struments and agreements made at the time, and is not enforceable 
because it was merely part of such oral negotiations and because it 
must be presumed that the writings then made expressed whatever 
obligation either party ultimately intended to incur. 

As I have said, it wassupposed at the time that the business could 
be made profitable, and that with economical management the prop- 
erty was even more than adequate security for the debts. Mr. 
Cotzhausen so testifies. Mr. Kerting’s view of the situation was the 
same as is shown by the testimony. Payments had been made by the 
oleograph company in weekly installments, and I have little doubt 
the mutual expectation that a reorganization of the company and 
a continuance of the business under new auspices would clear the 
way for the payment of the debts has occasioned the present mis- 
understanding and disagreement of the parties on the question of 
persona! liability. 

It is very plain that there was no substitution of either the litho- 
graphing company or Kerting as the defendant’s debtor in place of 
the oleograph company, for the latter company was recognized as a 
debtor, still liable, in the execution of the agreement of accounting 
of date February 258, 18580. 

It is within the experience of us all that controversies often arise 
between parties, prosecuted on both sides in the utmost good faith, 
where the ultimate judgment of the court depends upon the state of 

the case with reference to the preponderance of the testimony 
49 or the want of such preponderance on one side or the other. 

Here the burden of proof is on the defendant to establish the 
alleged promise. Unfortunately, if the promise was made as claimed, 
it was not put in written form. As I have said, the defendant testi- 
fies that the plaintiff made the promise, and thereby became his per- 
sonal debtor. ‘The plaintiff affirms as strongly that he did not, and 
that no other stipulations or agreements were made than such as 
were put in writing and offered in evidence, and for corroboration 
appeals to the record in the Chicago suit instituted by him, wherein 
the defendant Cotzhausen, in his answer to the bill, set out the agree- 
ments and conveyances in writing in evidence here, or some of them, 
relating to the successorship of the lithographing company and Kerting 
to the business previously carried by the oleograph company, and 
denied that any other or further agreement was made with the plain- 
tiff than such as was so alleged in his answer. The scope or effect 
of that denial should, however, as the defendant contends, undoubt- 
edly be considered in its relation to the particular issues in that 
case. 

In order that the precise position of the parties with reference to 
the vital question in this case may be well understood, it is desirable 
to refer, perhaps in some detail, to their testimony as we have it in 
the record. 


—— 
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Mr. Cotzhausen testifies that in the negotiations occurring in No- 
vember, 1879, the plaintiff said he had some means; that he could 
pay $1,500 in cash and could secure whatever balance might remain 
by mortgage or trust deed on his homestead, worth $5,000; that he 
knew all about the business; that it would be a good, paying busi- 
ness in his charge, and that he had influential friends who would 

help him as soon as he had organized the concern and was 
50 in charge of it. 

“T consented to abandon the other arrangement,” says the 
defendant, “and give him an opportunity to assume charge of the 
concern, which was done. The old company was abandoned, virtu- 
ally sold out to Mr. Kerting—that is, the American Oleograph 
Company sold out to Mr. Kerting. ‘Title was transferred and I 
agreed to take my money from Mr. Kerting.” 

Further, the defendant says Kerting “ begged to be given an op- 
portunity to assume charge of the business. He agreed to assume 
the payment of the debt and to discharge the same even faster than 
the obligations then existing called for.” “He said in substance 
that he would pay that debt a great deal sooner than I could get the 
money at the present time; that he would pay $1,500 in cash im- 
mediately on account; that he would give further security for the 
balance that might remain,and that I would be much safer in deal- 
ing with him than I could possibly be in continuing with the old 
company. Words to that effect were repeated time and time again, 
in a variety of ways.” The’ defendant further says that Kerting 
ugreed to pay the mortgage indebtedness even quicker than the 
terms of the original contract called for; that he turned out by way 
of further security the trust deed to Sylvester, and that the defend- 
ant agreed that at any time when the plaintiff paid enough to cover 
the amount which remained over he would on demand put him, 
Kerting, in his, Cotzhausen’s, shoes as against the company and 
transfer titles. In another form witness says that Kerting asked 
to be given an opportunity to take charge of and assume the busi- 

ness; that this was done and the previous project was aban- 
5] doned; that he, Kerting, agreed to go into the business and 

expressed his readiness and ability to continue it and make 
it prosper, and stated in a variety of ways that he would pay the 
defendant a great deal faster than the old company could do; that 
“he pledged payment on account and turned out this further se- 
curity.” , 

The plaintiff testifies that when he met the defendant, the latter 
asked him whether he would like to go into the business in question. 
“T said,‘ Well, I don’t know; I might if everything was satisfactory.’ 
Well, he told me that some of the parties running the business 
had beaten him so much—White and Thurber stole so much money 
from him one way and another—he wanted somebody to go in with: 
Munson and reorganize the thing—somebody that knew about the 
business and he could rely on. Munson was not himself well posted 
in the business; the others he would not have in the business any 
longer. I said I might, if everything was satisfactory. He had to 
take a second mortgage, and it was payable in $75 a weck. He 
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showed me the back of that note. * * * ‘ Well, says I,‘I don’t 
like to go into this business without finding out everything is all 
straight about it.’ ‘ Well,’ he says,‘ you know Mr. Munson, and he 
has reorganized the Chicago Lithographing Company, and as I 
understand you are well posted in the business, you ought to make 
a success.’ I says,‘ It ought not to be any trouble to make at least 
$75 a week out of it, if not more.’ He said if I could not pay on 
account he would like to have some additional security. I said in 
a couple of weeks I could raise perhaps $1,500, and I had some 
accounts I could transfer to him at that time; and he = says, 
52 ‘Well, I want it now.’ I said I could not give it just now. 
He says,‘ You had better make it in the shape of a note;’ 
and I said,‘ Yes, that will be all right, and I could transfer this 
deed conditionally ; you control this deed until the note is paid.’ 
That was all satisfactory. I went over to Baldwin’s.” 
The plaintiff then states what he claims the defendant said in re- 
lation to taking care of, or guaranteeing, the Cleveland Paper Co.’s 
mortgage, and the following examination then occurs: 


Q. In the course of this conversation was anything said by you 
about assuming or paying the debt of the American Oleograph 
Company, beyond what you have testified to? 

“A. There never was a word said, excepting he said—he showed 
me the back of the note— As long as $75 a week is paid there can 
nothing be done.’ I said, ‘ There ought to be no trouble about $75, 
or even more; the business is good if handled right.’ He said, Yes, 
he knows it is bad management—stealing and one thing and another. 
I said we could get along all right and pay $75 a week. 

“QQ. Were you requested in this conversation by Mr. Cotzhausen 
individually to assume this debt of the American Oleograph Com- 
pany? 

“A. He never spoke a word about it; there never was said any- 
thing about individually in any shape, except he says,‘ Now you 
and Munson reorganize that, and of course you will have to work 
hard;’ one thing and another. ‘I want you to be honest about it; 

[ don’t want any beating about it.’ He had trouble enough ; 
53 he said he understood I was a reliable man; I hadn’t much 
money; he wanted to help all he could. 

“(). What was said at the time this deed was executed as to the 
security which that deed was made to guarantee ? 

A. When Mr. Cotzhausen asked me how much money have I got 
to turn in or to reduce the indebtedness, whichever way he says, I 
say I can raise about $1,500 in a couple of weeks. ‘ Well,’ says he, 
‘IT want it now.’ I says,‘ I have not gotitnow.’ Says he,‘ We had 
better make a thirty-day note for the $1,500.’ I say, ‘ Well,.I could 
turn in some accounts on account and also give him on that note 
a conditional deed.’ That was a distinct thing that was done; it 
was to be on that note.” * * * 


The plaintiff then proceeds, in answer to questions asked him, to 
state the history of his connection with the Chicago Lithographing 
Company and the conduct of the business subsequently, and also to 
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give his version of the negotiations and arrangements which re- 
sulted in his association with Munson as the successors of the oleo- 
graph company in the management of the business, and concerning 
most of the material facts there does not appear to be serious disa- 
greement between the parties, except in relation to the alleged per- 
sonal assumption by the plaintiff of the mortgage indebtedness. 

On cross-examination the plaintiff was asked numerous questions 
in relation to his testimony in the Chicago suit, and admitted that 
in that testimony he stated, among other things, that in the negotia- 
tions of metres sir 1879, he dealt with the defendant on the basis 

of taking the business off the defendant’s hands or buying it 
54 from him, and that he could pay $75 a week under a privi- 

lege like that which the oleograph company had, as evi- 
denced by the indorsement of the original note. He also admitted 
that he had previously testified that after the arrangement was con- 
summmated he continued and had charge of the business, and that he 
purchased goods for the business—sometimes in his own name and 
sometimes as the president of the lithographing company. 

It is unnecessary further to refer to the testimony of the plaintiff 
in detail, since itis familiar to counsel. Suffice it to say that wherein 
it was sought to show by it admissions in disparagement of the 
plaintifi’s credibility it is quite as consistent, in my judgment, with 
the theory that the plaintiff assumed charge and control of the prop- 
erty and business simply subject to the mortgage, and that the debt, in 
the expectation of the parties, was to be realized from the proceeds 
of the business as it is with the theory that the plaintiff personally 
assumed the liability and himself by personal obligations under- 
took the payment of the debt. In fact, as we have seen, Mr. Cotzhau- 
sen was not the owner of the property and the plaintiff did not sub- 
sequently become the owner in hisown right. To charge the plain- 
tiff with personal liability the court should be satisfied by the 
weigh. of the evidence that the defendant, either expressly or by 
clear implication, intentionally assumed as his own the debt in 
question. If the case discloses circumstances which tend to support 
the defendant’s claim, it must be said that on the other hand we 
find other circumstances which equally tend to sustain the plaintiff's 

contention. The issue, it must be confessed, upon the oral 
55 testimony of the parties is a close one, and the mind of the 

court has not been free from doubt; but, after very careful 
consideration, I am constrained to conclude that in the state of the 
proofs the defendant’s case is not established. 

Finding and judgment for plaintiff. 


56 July 1, 1887.—This day came the defendant and filed his 

bond in the sum of five thousand dollars, with August Richter, 
Jr., and George Sylvester as sureties, conditioned that he shall prose- 
cute a writ of error to effect and answer all costs and damages if he 
shall fail to make good his plea; which bond is approved by the 
district judge and is as follows: 


Fk. W. COTZITAUSEN Vs. FRANK KERTING., 


Supersedeas Bond. 
United States Cireuit Court, Eastern District of Wisconsin. 


FRANK KERTING, Plaintiff, 
US. 
I’. W. Corznausen, Defendant. 


Know all men by these presents that we, F. W. Cotzhausen, Au- 
gust Richter, Jr., and George Sylvester, all of the county of Mil- 
waukee and State of Wisconsin, in the eastern district of Wisconsin, 
are held and firmly bound unto said Frank Kerting in the sum of 
five thousand dollars ($5,000.00), to be paid to the said Frank Kerting, 
his heirs, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, aud our and each of our successors, heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals. Dated this 30th day of June, A. D. 1887. 

Whereas lately, at a term of said court, in a suit pending 

57 in the said circuit court for the eastern district of Wisconsin, 

between said Frank Kerting, plaintiff, and said F. W. Cotz- 

hausen, defendant, judgment was rendered and docketed agaitist 
said I’. W. Cotzhausen for the sum of $2,299.05; 

And whereas said F. W. Cotzhausen has prosecuted a writ of error 
in the Supreme Court of the United States to reverse the judgment 
aforesaid for the said sum of $2,299.05 in behalf of said F. W. 
Cotzhausen, plaintiff in error, and against said Frank Kerting, de 
fendant in error: | 

Now, therefore, the condition of this obligation is such that if the 
above-named plaintiff in error, If. W. Cotzhausen, shall prosecute 
his said writ to effect and answer all costs and damages if he shall 
fail to make good ‘is plea, then this obligation shall be void ; other- 
wise it remains in full force and virtue. 

Ih. W. COTZHAUSEN. i. @! 
AUG. RICHTER, Jr. L. 8.] 
GEORGE SYLVESTER. [L.s 


Signed, sealed, and delivered in presence of— 
FRED. SCHEIBER. 
JOHN THIEMANN. LL. D. 


STATE OF WISCONSIN, | 
Eastern District of Wisconsin, County of Milwaukee, { 


August Richter, Jr. and George Sylvester, being each duly and 
severally sworn, depose and say and each for himself respectfully 
deposes and says that he isa resident and citizen of said 

58 State, district, and county; that he executed the foregoing 
bond as one of the parties therein, and that he is worth the 

sum of three thousand dollars in property within said State, dis- 
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trict, and county not exempt from execution and over and above all 


his debis and liabilities and obligations. 
AUG. RICHTER, Jr. 
‘ GEORGE SYLVESTER. 


Subscribed and sworn to before me this 80th day June, 1887. 
[SEAL. ] JOHN THIEMANN, 
Notary Public, Mil. Co., Wis. 


Endorsed: Approved. Chas. E. Dyer, judge. 


Whereupon it is ordered that execution be superseded and a writ 
of error and citation issued, and a copy of said writ of error lodged 
for the defendant in error. 


59 And afterwards, to wit, on the one hundred and eleventh 
day of said January term, to wit, on the 7th day of July, A. 
D. 1887, the following proceedings were had, to wit: 


Submission of Bill of Exceptions & Order Thereon. 


FRANK Kertinc  ) 
v8. -At Law. 
F. W. Corzuausen. } 

This day came the parties, by their counsel, and the defendant 
submitted a bill of exceptions, and, it appearing that the plaintiff 
should have the right to examine the same and submit amendments 
thereto if he shall be so advised, it is ordered by the court that said 
bill of exceptions be served upon plaintiff's counsel, and that he be 
allowed twenty days after such service to submit amendments. 


August 17, 1887.—This day came the parties, by their counsel, 
and upon application of the plaintiff it is ordered by the court that 
he be, and hereby is, allowed twenty days from the 23d day of Au- 
gust instant to submit amendments to the defendant’s bill of ex- 
ceptions. 

October 12. 1887.—Bill of exceptions signed and filed as fol- 
lows : 


60 Circuit Court of the United States, Eastern District of 
| Wisconsin. 


FRANK KERTING ) 
v8. 
F. W. CorzHavusen. ( 
Bill of Exceptions. 


Be it remembered that this cause was submitted to the court by 
stipulation in writing, without the intervention of a jury, and came 
on to be tried before his honor Charles E. Dyer, district judge, on 
the 15th day of February, 1887. : 

The plaintiff—the cause being called for trial—in support of the 
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issue on his part, put in evidence the record of the judgment re- 
ferred to and described in the complaint, duly authenticated, in 
favor of the plaintiff and against the defendant, and then rested. 

In support of his first counter-claim set up in the answer the de- 
fendant offered in evidence a certain note and chattel mortgage, 
bearing date September 17th, 1879, executed by the American Oleo- 
graph Company to George Sylvester, trustee, for $7,897.67, with in- 
terest at 8% from date until paid. The note contains a warrant of 
attorney to confess judgment at any time, in term time or vacation, 
and is endorsed as follows: “As long as $75 per week is paid on this 
note no action shall be taken thereon.” 

The chattel mortgage covers the whole stock—machinery, tools, 
implements, goods, wares, and merchandise—several thousand in 
number, used and employed by the mortgagor in carrying on a 
lithographing and engraving business at the city of Chicago. It 
contains, among others, the usual clauses authorizing the mortgagee 
to take possession when feeling insecure and unsafe or fearing 
diminution, removal, or waste for want of proper care of the prop- 

erty. 
6] Whereupon the defendant was sworn in his own behalf 
and testified : 

Mr. Sylvester, the trustee named in the mortgage, acted in behalf 
of myself and the First National Bank of Milwaukee at the time it 
was given. | maile the acquaintance of the defendant November, 
1879, when I went down to Chicago to foreclose this chattel mortgage. 
I had heard of him more or less before that time, but had never 
met him until November, 1879, when Kerting a8sumed this debt. 
There was a prior chattel mortgage on the same property, which is 
now offered in evidence. The same was given, under date of July 
17th, 1879, by the American Oleograph Company to the Cleveland 
Paper Company to secure two notes, payable one year from date, 
with interest at 8% per annum, for $5,000 each. When the second 
mortgage was executed I understood that there was but $6,890 
actually owing on the first mortgage, and I had given notice to the 
first mortgagee when [ became interested in the second mortgage 
that | would not recognize any prior claim in excess of the amount 


actually due and owing when the second mortgage was given. In. 


November, 1879, the company had become bankrupt. Alexander 
White, its principal stockholder, had become a defaulter to his 
family, as he claimed, upwards of $100,000. He was indebted to 
me for three-fourths of the purchase-money of the company, for 
which I held the endorsed notes of himself and the American Oleo- 
graph Company—upwards of $20,000—all of which went to protest. 
He had left Chicago, and the very back-bone of the company was 
gone. The president, Mr. Kurtz, who was the only artistic element 
in the concern, had resigned, and Messrs. Munson and Thurber 
weie the only officers left, the former acting as treasurer and book- 
keeper and the latter as secretary. There was a great deal of cor- 
respondence between Munson and myself as to a reorganization of 
the company. 
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62 I advised Munson that he should get other responsible busi- 

ness elements into the concern, as it could not thus prosper, 
and I addressed him to several parties in Chicago of whom I knew 
that they were desirous to enter such a business—amongst others, to 
one Mr. Flotow. I also told Munson that if they failed in reorgan- 
izing the company on a new basis and to get capital into it the 
should give me an opportunity to do so before its reputation had | 
entirely become lost, because it was evident that while the business 
was still going on and expenses of the concern kept down the mort- 
gage securities were more than adequate security for the first and 
second chattel mortgages, but as soon as the business came to a stand- 
still the machinery and stones, comprising the bulk of the mortgaged 
chattels, would not likely pay one-half or two-thirds of the debt. I 
state this to be a fact. Lithograph machinery and stones have no 
market value, and a great element of value consists in the drawings 
and the work on the stones, which is utilized in engraving. 

In November, 1879, Munson had failed in effecting a reorganiza- 
tion of the company and so informed me. Flotow and Piratzkey (a 
friend of his) were ready toe join me in the reorganization of the com- 
pany, but not Mr. Munson, whose reputation did not seem to be of 
suflicient standing at the time. I was thus informed, and I corre- 
sponded with Mr. Flotow, and it was agreed that I should make an 
arrangement with the American Oleograph Company and Munson 
to get title and possession of the whole of the property and business, 
with its good will, in running order, and when that was done Flotow 
and Piratzkey would join me in reorganizing the business on a. 
$20,000 basis. They agreed to accept the property, with its outstand- 
ings and good will, et the time for $20,000. They were high-stand- 

ing parties, experienced in the business, and men of a great 
63 deal of character. The correspondence relating to these mat- 
ters is within reach here in court. 

About this time default was made in the payment of the $75 
weekly installments. The American Channel Co. was bankrupt, 
and the parties had failed in effecting a reorganization. I then went 
to Chicago. I put a custodian in charge of the place, threatened to 
foreclose, and continued my negotiations with Flotow and Piratzkey 
on the spot. This was on the 17th and 18th of November, 1879. I 
concluded an arrangement with them at that time to the effect I 
have stated; Mr. Kurtz, the former president of the company, also 
became a party to it and agreed to join the new concern. The ar- 
rangement was to be consummated the next following day. I had 
offered Mr. Munson $1,000 ta $1,200 for a quitclaim deed and pos- 
session, in order to save foreclosure, while agreeing to pay the first 
mortgage myself. The next following day Mr. Flotow, Piratzkey, 
and myself had agreed to meet at 11 o’clock to consummate the 
arrangement between ourselves in writing, by the payment of cash, 
and with Mr. Munson. When I returned to the lithographing es- 
tablishment the preceding night at 4 o’clock I was asked by Mr. 
Munson for permission to introduce to me a man by the name of 
Kerting. He said Kerting was a very methodical man and had 
been connected with the American Oleograph Co. for some time. 
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He begged for him an introduction and an opportunity once more 
to try to reorganize and continue that business. 

I vielded to his begging and allowed Kerting to be introduced that 
same night in the office of the company. He stated his former ex- 
perience. I told him mine; that it had been very bad; that I had 
been defrauded at all corners ; that I was cheated out of three-fourths 


of the purchase-money of the company by White and his associates, 


and that the second chattel mortgage was for a part of my 
64 claim—forced at the end of a lawsuit—and was now in danger 

of being lost; that I had made this arrangement with Flotow 
now and — could not well be che .nged ; but he and Munson begged 
and begged. Kerting said he had some means; he could pay $1,500 
‘ash and secure whatever balance might remain by a mortgage or 
trust deed on his homestead, which was worth some $5,000. He 
knew all about the business; the fault had been in the manage- 
ment; it was a good, paying business, and would prove so in his own 
charge; that he had influential friends, who stood ready to help 
him as soon as he had organized that concern and was in charge of 
it, and words of that kind. I agreed to go with him to his own 
lawyer; consented to abandon the other arrangement and to give 
him an opportunity to assume charge of the concern, which was 
done. 

The old company was abandoned, virtually sold out to Mr. 
Kerting—that is, the American Oleograph Company sold out to 
Kerting: title was transferred, and | agreed to take my money from 
Mr. Ker rting. 


DEFENDANT'S CounsEL: At this stage of the proceedings I offer in 
evidence a bill of sale of the property mentioned from the American 
Oleograph Co. to the Chieago Lithograph Company in the words 
following, to wit: 


Know all men by these presents that the American Oleograph 
Company, for and in consideration of the sum of two thousand dol- 
lars to it in hand paid by the Chicago Lithographing Company, 
party of the second part, the receipt whereof is hereby ackuowl- 
edged, do hereby grant, bargain, sell, and deliver unto the said Chi- 

“uO Lithogr: aphing Company, its successors or assigns, the follow- 
ing: described goods and chattels, to wit : 

One steam Potter press, two German presses (steam), ten hand 
presses, one paper-cutter, one ink mill,and all lithographing stones, 

stock, and material on hand and now in the possession of 
65 said party of the first part and inthe building number eighty- 

three, eighty-five, and eighty-seven Fifth avenue, Chicago, 
Illinois, subject, however, to two mortg: iges now resting upon a por- 
tion of said property, as particularly described therein, one of the 
said mortgages being to the Cleveland Paper Company and the other 
to George Sylvester, trustee 

To have and to hold the said goods and chattels unto the said 
Chicago Lithographing Company, its successors and assigns for- 
ever. 

In witness whereof the said American Oleograph Company, by its 
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president and secretary, have this 19th day of November, A. D. 

1879, set their hands and attached the seal of said company hereto. 
S. B. MUNSON, Jr., President. ferns 
E. C. THURBER, Secretary. cae 


Also a warranty, deed from Ida Kerting and Frank Kerting, her 
husband, to Algernon B. Baldwin, dated September 19th, 1879, of 
lot 45, bioek 7, Cushman’s subdivision of block 4 of Sheffield’s Ad- 
dition to Chicago, the premises being subject to an incumbrance of 
$1,500. 

Also a warranty. deed, dated September 22, 1879, and acknowl- 
edged November 18, 1879, from Algernon B. Baldwin and wife to 
George Sylvester, trustee, of the same premises. 

Also a certain other writing, containing defeasance and other 
clauses, which writing was offered, with the statement of counsel for 
defendant that the same recited the conditions upon which the deed 
was executed, and which is in the words following, to wit: 


CuicaGco, Nov. 18th, 1879. 


Whereas the undersigned is the owner of a certain chattel mort- 
gage bearing date Sept. 17th, 1879, given by the American 
66 Oleograph Company ; and whereas, for the purpose of reducing 
the amount of said indebtedness, there was given, under date 
hereof, to the undersigned a promissory note executed by Frank 
Kerting for fifteen hundred dollars ($1,500), payable thirty 430) days 
after date; and whereas said Frank Kerting has caused to be exe- 
cuted and delivered to the undersigned a deed of lot number forty- 
five (45), in block number seven (7), of Cushman’s subdivision of 
block number four (4) of Sheffield’s Addition to the city of Chicago, 
county of Cook, State of Illinois, subject to a certain incumbrance of 
fifteen hundred dollars ($1,500) now existing thereon, with power of 
sale absolutely and unconditionally to dispose of said premises in 
case of default with either the terms of said note or chattel mort- 
gage: Now, these presents witness that the undersigned has agreed 
not to make use of such power of sale and disposal unless thirty 
days’ previous notice be given to said Frank Kerting in writing; 
also that he will faithfully and truly account to said Frank Kerting 
for the proceeds of any sale that may be made, and that the costs of 
executing this trust will not, in any event, exceed fifty dollars ($50) 
and legal expenses, if any such there should be incurred. 

The possession of the premises on the part of Frank Kerting and 
wife shall not be interfered with unless default be made, nor shall 
they be required to pay any rent therefor. 

If, however, said premises should not be protected by said Frank 
Kerting against foreclosure of mortgage thereon existing or other 
encumbrances hereafter acquired by way of taxes or otherwise, the 
right to sell and dispose of said real estate shall become immediately 
vested and the proceeds may then be applied to the payment or re- 
duction of the aforesaid note or chattel mortgage, or both, in so far 


as justly applicable thereto. : . 
( pon satisfaction of said chattel mortgage the undersigned agrees 
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immediately to reconvey the premises to the order of Frank 
67 Kerting, with warranty against his own acts; also to assign 
to him at any time, upon demand and proper payment there- 
for, the chattel mortgage or other securities now held against the 
American Oleograph Company. 
GEORGE SYLVESTER, Trustee, 
By F. W. COTZHAUSEN. 


Whereupon witness continued: I had several conversations with 
Mr. Kerting. I talked to him generally about a reorganization on 
part of Kerting and friends. It was all by way of general allusion 
to what had preceded the matter in the way of correspondence. 
I had nothing to do with the reorganization of the company, and 
the bill of sale to the Chicago Lithographing Company, which 
has been introduced, I did not see or hear of until about a year later 
und when it made its appearance in court. The first general allu- 
sion to the policy of reorganizing the business was made at the first 
interview, When I made the acquiantanee of Kerting. He then 
begged to be given an opportunity to assume charge of that busi- 
ness. He agreed to assume the payment of the debt and to dis- 
charge the same even faster, as he expressed himself, than the obli- 
gation which then existed called for. He said, in substance, that he 
would pay that debt a great deal sooner than I could get the money 
at the present time; that he would pay $1,500 in cash immediately 
on account; that he would give further security for the balance that 
might remain, and that I would be much safer in dealing with him 
than I could possibly be in continuing with the old company. 
Words to that effect were repeated and repeated time and time again 
in a variety of ways. 1 told Kerting I would aecept this propo- 
sition. I decided to give him an opportunity to become substituted 
for the American Oleograplh Company. The original debtor should 

become disbanded, except nominally. 
68 When the promise to pay $1,500 in cash came to be reduced 

to writing and to be carried out the next day, he modified it 
somewhat, but payments were made by him in the course of time 
to the extent of $1,500. We went to Baldwin’s office, who was Mr. 
Kerting’s attorney, the next following day to consummate the trans- 
action by the payment of cash and the execution of papers re- 
lating to further and additional security. Mr. Kerting gave a note 
for the $1,500, which was fully paid in installments by the 23rd day 
of December, 1879; this note was secured, or intended to be, by the 
trust deed to George Sylvester and a number of outstanding collec- 
tions, which were placed in the hands of Mr. Baldwin to be applied 
on the note as soon as realized. Kerting had agreed to pay this 
$1,500 in cash, but when the matter came to be consummated the 
next day he didn’t have the cash, but he said he had outstand- 
ing accounts which would be paid on presentation. I refused 
to meddle with them, and so he made the note and placed those ac- 
counts in the hands of Baldwin for collection, who agreed to turn 
the money over to me on account of the $1,500, less his collection 
fee and some $75 costs of foreclosure. Kerting caused the deed to 
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be executed from Baldwin to Sylvester, trustee, and I signed for 
Sylvester the defeasance, which has been introduced, stating the 
terms upon which the deed, absolute upon its face, was received. 
That was by way of further security, as the gentleman was a stranger 
to me at the time. When thissecurity was given Mr. Kerting agreed 
to pay the indebtedness then due to me even quicker than the terms 
of the original contract called for, and he turned out this trust deed 
to Mr. Sylvester by way of further security to what he promised, 
and he made me agree that at any time when he had paid enough 
to cover the amount which remained over that I would, upon de- 
mand on his part, put him in my shoes as against the company and 

transfer title. The agreement of Mr. Kerting to pay this debt 
69 ran throughout all conversations. You cannot separate them. 

Mr. Kerting asked me to give him an opportunity to take 
charge of and assume that business. J did so and abandoned my 
previous project ; that was settled. The gentleman agreed that -he 
would go in there, expressed a readiness and ability to continue that 
business and to make it prosper, and he stated in a variety of ways, 
time and time again, that he would pay me a good deal faster than 
the old company possibly conld have done or the old papers called 
for, and he pledged payments on account and turned out this fur- 
ther security on his home. This was stated in a variety of ways, 
but it is all the same thing. The deed that was executed at the time 
is part of that agreement. 

As I stated, Mr. Baldwin was the attorney for Kerting, except in 
so far as he receipted to me for the accounts which Kerting put in 
his hands in reduction of the $1,500 note. The deed from Baldwin 
to Sylvester was acknowledged on the 18th day of November, 1879, 
and delivered on the 19th of the same month. 

The following letter, written by me to Mr. Baldwin immediately 
on my return home, explains thesituation. Said letter is as follows: 


MitwavuKEk, Nov. 19th, 1879. 
Algernon B. Baldwin, Esq., Chicago. 

Dear Str: I returned at midnight. Before leaving I ascertained 
from Mr. Sam. Gehr, 114 Dearborn St., that Kerting had not paid 
his taxes for 4 years; that he (Gehr) had caused them to be bought 
in—at least that they were in the hands of a friend, where the 
taxes could be controlled ; that for the Ist year a tax deed had al- 
ready issued, but could be had at an advance of about $50; that the 
aggregate of all taxes, etc., would amount to $225, $250, etc. Now 

you may imagine that I pitched into Kerting before my de- 
70 parture. Again I meet the parties in the best of spirit and 

with the best of intentions, but find myself disappointed and 
annoyed by these misstatements and neglects, so I can find no words 
for it. 

Now I desire to say to vou: Go at once to Sam. Gehr, redeem the 
taxes, and procure quitclaim to Geo. Sylvester; if necessary to pay 
a bonus, do so, if not exorbitant, and draw on our firm for the nec- 
essary am’t above funds by you collected from outstandings. I 
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wish you to do so as my attorney, sending me bill, etc., for pro- 
fessional attendance. 

Secondly. Make Kerting understand that I tolerate no loose busi- 
ness habits; whatever is promised and settled on must be carried 
out at all risks; but that, if adequately secured and honestly dealt 
with, I prefer to leave my capital at 8% rather than foreclose and 
draw it out; so that he can take his own gait in fixing up things, 
after carrying out verbatim his agreement with me. This involves: 

1. Delivery of Raap’s note to you. 

2. Cancellation of outstanding tax interests. 

3. Delivery of work to Fairbanks, Steele & Price and others, so 
as to make good the accounts assigned. 

By the way, Cobb & Bingham called at oleog. comp. last night 
to pay their bill. Had you not better collect from them at once and 
give notice of assignment to others? | 

As a matter of course, I shall be holden for all services rendered 
in my matters outside of collection, while on the other hand I ex- 
pect that no exertions will be spared to have Kerting arrange his 
matters with me in all particulars. 

The Cleveland Paper Comp. mortgage (you may inform Kerting) 
I shall take care of, up to am’t actually due on date of my 2nd 
mortgage. The amount beyond that is trifling, about $1,200, and 

ought it not to be impossible for Munson and friends to ar- 
71 range the difference with Mr. Taylor. 
Iam leaving. for West Bend this afternoon to try some 
equity cases; shall go to St. Louis again on Sunday. I may, if nec- 
essary stop at Chicago. 3 


Yours truly, COTZHAUSEN. 


The defendant also offers in evidence a deed of Ida Kerting in 
her own right and Frank Kerting, her husband, to Sam. Gelr of 
the same premises mentioned in the other deed, dated December 
Sth, 1876, being a deed of trust to secure the payment of $1,500 
three years after date with interest at eight per cent. 


Whereupon the witness continued : 


After the execution of the papers mentioned before the custodian 
was withdrawn and the foreclosure was abandoned, the property 
was turned over to the possession of Kerting and friends at the 
time, and I left for home. I understand that it was afterwards 
turned over to a concern by the name of the Chicago Lithographing 
Company ; but of the company I have no knowledge beyond what 
this bill of sale shows, of which I learned subsequently. I had 
nothing to do with it. , 

There was no payment made on the second chattel mortgage. 
The next following February I had to buy and assume the first 
chattel mortgage, which was in process of foreclosure—notices 
posted. Then there was an agreement made that if the amount of 
the first and second chattel mortgages by May first were reduced to 
$10,000—the two together—that then Mr. Kerting and the company 
by him represented should be entitled to renew the mortgage lien 
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for a number of years longer at eight per cent. The agreement was 
in writing and is as follows: 


72 Cuicaaco, February 28, 1880. 


Know all men by these presents that upon an accounting and 
adjustment this day had between the Chicago Lithographing Com- 
pany, the American Oleograph Company, F. W. Cotzhausen, and 
George Sylvester, trustee, there is found to be due and owing, under 
date hereof, on the various chattel morgages and securities now 
held by said F. W. Cotzhausen and George Sylvester, trustee, the 
sums and amounts.below stated : 

First. On chattel mortgage dated July 17, 1879, given by Ameri- 
can Oleograph Company to Cleveland Paper Company, recorded on 
July 24th, 1879, at 3 o’clock p. m., in Book 888, on page 327, and 
assigned to said F. W. Cotzhausen on the 28th day of February, A. 
D. 1880, the sum of sixty-eight hundred dollars, with interest, at the 
rate of eight per cent. per annum, from February 25rd, 1880. 

Second. On chattel mortgage dated September 17, 1879, given by 
American Oleograph Company to George Sylvester, trustee, recorded 
On September 18, 1879, at eleven o’clock a. n., in Book 901, on page 
150, the sum of sixty-one hundred and ninety-five dollars and 
twenty-six cents, for principel and interest up to date hereof. 

And said F. W. Cotzhausen also hereby certifies that if by the 
first of May next the aggregate amount of said liens and indebted- 
ness is reduced by payments to ten thousand dollars, and the value 
of said securities not depreciated or jeopardized by non-payment of 
rent, insurance, or other act of the parties in possession or those in 
privy with them, he will then fund in appropriate form, by way of 
chattel mortgage containing the usual sondiieas and covenants, 
the remaining capital of ten thousand dollars, at the same rate 
of interest, pavable monthly, for not less than one year from date 
thereof, if request in that behalf be made on or before April 15th, 

1880. 
73 In witness whereof said parties have hereunto set their 
hands and seals the day and year above written. 
Fk. W. COTZHAUSEN, Martgagee. 
GEO. SYLVESTER, Trustee, 
Per F. W. COTZHAUSEN. 
AMERICAN OLEOGRAPH CO.,, 
iy S. E. MUNSON, Jae., 
Pres., Mortgagor. 
CHICAGO LITHOGRAPH CO., 
F. KERTING, 
Pres., Purchaser in Possession. 
In presence of— 


A. B. BALDWIN. 


No further payments, however, were made between February and 
May. On June 15, 1880, there was paid $1,421.11 on account, and 
on August 12, 1880, $1,180.40 ; nothing beyond this since February, 
1880. When the first chattel mortgage run out, it escaped my atten- 


*) 
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tion for some time that it was overdue. When, towards the latter 
part of August or the beginning of September, it was brought to 
my mind that the first chattel mortgage had run out, I caused the 
mortgages to be foreclosed. The interest of the First National 
Bank in the second mortgage had, prior to this time, become 
extinguished. : 

After the foreclosure a great deal of litigation ensued between 
Mr. Kerting and myself relating to the property. I didn’t get out 
of court for some four or five years. 

Kerting filed a bill against me on the equity side of the court on 
the ground that I lad led him into the belief that he was buying a 
valuable property ; that the business was not subject to any debts 
outside the chattel mortgages; that there was a great deal less due 
on the first chattel mortgage than afterwards turned out to be the 

fact; that I had sold him the various goods and chattels 
74 referred to in the chattel mortgages; that he stood to me in 

the relation of a vendee of that property, acting upon the 
theory that I had foreclosed the mortgage and had become the absolute 
owner of the property; had been guilty of false and fraudulent 
representations on the said sale, and seeking to bold me liable, first, 
on the ground of fraud, and, secondly, on the ground that I guaran- 
teed to protect him against the first chattel mortgage in all emer- 
gencies, and did not keep that promise, and therefore had no right 
to foreclose that mortgage, and that the chattel, mortgage sale was 
void. 

I defended by first putting in an answer setting up the facts as 
they actually occurred, and also filed a cross-bill in that suit, and 
asked that the Sam. Gehr mortgage, which | bought, be foreclesed. 
Secondly, we asked the court, by way of the cross-bill, for the fore- 
closure of the 2nd trust deed—the trust deed to.George Sylvester. 

At first I did not know what position Kerting occupied in regard 
to the Chicago Lithographing Company. by February, 1880, I 
learned that he was acting as president and manager of such con- 
cern. 

Defendant now offers in evidence the record in a certain suit in 
chancery in the superior court of Cook county, brought by Frank 
Kerting vs. Frederick W. Cotzbausen, George Sylvester, Samuel 
Gehr, et al., and cross-bill therein filed by F. W. Cotzhausen against 
Frank Kerting, [da Kerting, ef a/., from which the following is made 
to appear, and contains all that is essential in the consideration of 
this cause : 


75 Bill of Complaint. ° 


The bill of complaint sets forth the execution of the chattel mort- 
gage by the American Oleograph Company to the Cleveland Paper 
Company and the second chattel mortgage by the same party to 
George Sylvester, trustee, and then alleges that on the 17th day of 
November, 1879, default having been made in the terms of the see- 
ond chattel morigage, “ Cotzhausen took possession of and foreclosed 
the property described therein, which was all the property of the 
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said company, and that Cotzhausen, then and there claiming to be 
so in possession of said — and to be the owner thereof, offered 
to sell to your orator all of the said property, representing that the 
same wes free from all incumbrances of any kind whatsoever, except 
a mortgage to the Cleveland Paper Company, and that the Ameri- 
can Oleograph Company owed in small debts, not to exceed $200.00; 
that there was actually due upon the first mortgage only $6,800.00, 
and that, relying upon the said statements and representations of 
said Cotzhausen, your orator bought the said property of said Cotz- 
hausen ; that the purchase price at which said Cotzhausen sold said 
property and the same was bought by your orator was the amount 
actually due upon the mortgage to the Cleveland Paper Company 
and the amount actually due upon the note to Sylvester, trustee, 
and the accrued interest upon the same ; that it was then and there 
agreed by and between said Cotzhausen aad your orator that your 
orator was to pay said Cotzhausen upon said purchase price the sum 
of $75.00 in each and every week until the whole amount due tothe 
said Cleveland Paper Company and upon the note to said George 
Sylvester, trustee, was fully paid; and said Cotzhausen then and 
there agreed with your orator that he would protect him against the 
said mortgage to the Cleveland Paper Company and save him and 

the property bought by him, your orator, harmless there- 
76 from, and that in consideration of said representations, un- 

dertakings, and agreements on the part of said Cotzhausen 
with your orator your orator executed the promissory note for 
$1,500.00 and caused to be executed a deed from Baldwin to George 
Sylvester, trustee,” to which particular reference has been made in 
the preceding portions of this bill of exceptions. 

The bill thereupon continues to state that “after the making of 
suid agreement and the delivery of said noteand deed the said Cotz- 
hausen delivered to your orator and he, your orator, then and there 
accepted possession of said property and carried on the said litho- 
graphing business until he was deprived of the possession of said 
property as hereinafter mentioned ” (referring to the foreclosure sale, 
to which allusion has been made in the bill of exceptions). The 
bill thereupon further charges that the various representations by 
which Kerting was induced to purchase said property turned out to 
be false and untrue, and the complainant prays for an accounting 
and damages, and, among other things, that the said George Sylves- 
ter, trustee, be ordered and decreed to reconvey to your orator and to 
release the trust deed referred to aforesaid. 


Answer. 


The defendant, by answer, takes issue upon the allegations of the 
bill and alleges, amongst other things, that, “ acting under the power 
and authority conferred by said second mortgage, he took possession 
of the property described in the mortgage for the purpose of fore- 
closing the same; that the property therein described consisted for 
the greater part of printing presses and lithographing stones; that 
in its very nature such properties are very uncertain and of ques- 
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tionable value; that while its cost price exceeded $20,000.00 the prop- 
erty in question, unless offered and sold in connection with an 

77 established business and paying custom, were not worth and 
would never have sold for one-half of that amount. 

That for these reasons this defendant was extremely anxious to 
avoid a legal foreclosure and consequent disturbance of the business 
and inclined to sacrifice a thousand dollars, more or less, in addition 
to the amount of the various incuimbrances, and with that view 
opened negotiations with S. B. Munson, Jr., then acting as the presi- 
dent of the company, for a quitclaim and peaceable possession of the 
mortgaged property and other assets and appurtenances to said busi- 
ness belonging. 

That while such negotiations were still pending this defendant 
was introduced to the complainant, who was until then an utter - 
stranger to him, and who then and there informed this defendant 
that he and Munson proposed to reorganize said business under and 
by virtue of a new charter and company, named the Chicago Lith- 
ographing Company ; that he was fully familiar and had _ been con- 
nected with the coneern for some months; that its adversities and 
luck of suecess had been owing to bad management and unfamiliarity 
on the part of 8S. B. Munson, Jr., with the lithograph business; that 
he had three to four thousand dollars of capital which he was wil- 
ling to invest, and that as soon as the company was reorganized and 
free from the floating debt of the American Oleograph Company in- 
fluential friends would be ready to assist and take stock ; and said 
complainant then and there joined with said Munson in the request 
that they be given another opportunity to work out, and offered to 
give further and additional seeurity to this defendant’s second mort- 
gage by a trust deed of his home and lot, and agreed to pay in cash 
within one week the sum of fifteen hundred (1,500) dollars on account, 
besides the costs; that this defendant was finally prevailed upon to 
accede to his request, and, proceeding with him to the office of Algernon 
Bb. Baldwin, his, the complainant’s, attornev, he caused then and 

there, under date of November 18th, 1879, the various papers to 
78 be executed and delivered to which allusion has been made 

in the foregoing bill of exceptions referring to the note, as- 
signment of accounts, trust deed to Sylvester, and conditions of de- 
feasance; and thereupon the defendant continues as follows: “And 
this defendant, further answering, denies that in November, 1879, 
he foreclosed said mortgaged property or that he claimed to be the 
owner thereof, and denies that on or about the 18th day of Novem- 
ber, 1579, or at any other time he sold property to the complainant, 
and denies each and every allezation of said amended bill in rela- 
tion to the alleged sale of said property by this defendant to eom- 
plainant,and denies that at any time he made any other or different 
or further agreement with said complainant than has already been 
set forth in this answer.” 

The defendant Cotzhausen in the same suit also filed his cross- 
bill, praying that the first trust deed given by Frank Kerting and 
wife to Samuel Gehr, to which he claimed title by purchase and 
assignment, be foreclosed ; and, furthermore, that he have a decree 
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of foreclosure on the second trust deed given to George Sylvester in 
trust for-C., for the balance which remained due and unpaid on 

foreclosure of second chattel mortgage. 
79 On the 7th day of January, 1884, the court filed its decree 

upon the original and cross-bill, whereby it found that the 
American Oleograph Company executed the two certain chattel 
mortgages to which allusion has been made in the foregoing testi- 
mony; that default was made in the payment of the weekly in- 
stallments on the second mortgage, and Cotzhausen, who had then 
become the sole owner of the same, threatened to forelose the said 
mortgage; that on the 8th day of December, 1876, Ida Kerting, 
then owner in fee of lot 45, block 7, Cushman’s subdivision of 
block 4 of Sheffield’s Addition to Chicago, together with her hus- 
band, executed a trust deed to Samuel Gehr to secure a note of 
$1,500.00; that in January, 1880, Cotzhausen purchased and be- 
came the equitable owner of said last-mentioned note and security, 
the same being assigned to George Sylvester in trust for C.; that on 
the 19th day of September, 1879, Ida Kerting, her husband joining 
with her in the deed, conveyed the same premises, subject to the 
aforesaid incumbrance, to A. B. Baldwin by a deed, absolute on its 
face, but really in trust, to be conveyed by said Baldwin to said 
Frank Kerting, to be used by him as a means of credit. : 

The court further finds that on November 18, 1879, said Frank 
Kerting became interested in the business previvusly carried on by 
the said American Oleograph Company, and to prevent a fore- 
closure of said second eo ler gave Cotzhausen additional 
security for the indebtedness thereby secured, executing the note 
for $1,500.00 and causing said Baldwin by deed to convey said lot 
to George Sylvester, trustee, to secure said $1,500.00 note and seeond 
chattel-mortgage debt, but that both said Sylvester and said Cotz- 
hausen had notice of the trust under which said Baldwin held said 
title. The court also finds that after and in November, 1879, the 
American Oleograph Company duly transferred the equity of re- 

demption in said mortgaged property to the Chicago Litho- 
80 = graphing Co., and that said business was thereafter carried 

on in the name of said last-mentioned company, said Frank 
Kerting acting as president and manager thereof. 

‘The court also finds that, default being made, said two chattel 
inortgages were duly foreclosed and the mortgaged property on the 
25th day of September, 1880, duly sold to Cotzhausen for the sum 
of $6,000.00, and that there remained a balance due on said sale,on 
the second chattel-inortgage indebtedness, under date of September 
25th, 1880, of $5,147.58. 

The court further finds that all the allegations of the amended 
bill inconsistent with the facts as found in the decree are untrue, 
and that the equities of the case upon the amended bill are with the 
defendant,and ordered the amended bill to be dismissed for want of 
equity at the costs of the complainant. On the cross-bill the court 
entered a decree of foreclosure on the first trust deed to Samuel Gehr, 
but denied foreclosure on the second trust deed to George Sylvester 
because said premises had been conveyed by Baldwin in violation 
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of the terms of his trust, of which both Sylvester and Cotzhausen 
had full notice. 

The remaining portions of said pleadings and decree are not be- 
lieved to be essential in the consideration of this case. 


Whereupon def’t rested. 


81 In defense to said counter-claim, the plaintiff Krertrinea 
offered himself as a witness and, being duly sworn, testi- 
fied : 


I remember the first interviews between Mr. Cotzhausen, Mr. 
Munson, and myself in November, 1879, relative to the transactions 
that have been referred to on the part of Mr. Cotzhausen in his testi- 
mony. I had an office down-stairs in the same building where the 
American Oleograph Co. was. I knew Mr. Munson, and he came 
down one morning and wanted me to go up and see Mr. Cotzhausen, 
telling me he had had some conversation with Mr. Cotzhausen about 
having me go in with him in the business. I was then carrying on 
business for myself down-stairs—lithographing business. I never 
saw Mr. Cotzhausen before. He asked me whether I would like to 
go into this business—have a hand in this business. I said, Well, 
I didn’t know; I might if everything was satisfactory. Well, he 
told me that some of the parties running the business had beaten 
him so much—White and Thurber stole so much money from him 
one way and another—he wanted some one to go in with Mr. Mun- 
son and reorganize the thing—somebody that knew about the busi- 
ness and he could rely on. Munson was not himself well posted in 
the business and the others he would not have in the business any 
longer. I said I might if everything was satisfactory. He stated 
that he had to take a second mortgage, to be paid in installments of 
$75 a week. Heshowed me the back of that note (that is the note); 
I just saw the back. “ Well,” says I, “I don’t like to go into this 
business without finding outeverything isallstraightaboutit. “ Well,” 
says he, “ you know Mr. Munson; he has reorganized the Chicago 
Lithographing Co., and as I understand you are well posted in the 
business, you ought to make it a success.” I says, “It ought not 
to be any trouble to make at least $75 a week out of it, if not more.” 
He said if I could not pay on account he would like to have some ad- 

ditional security. I said in aconple of weeks, I could, perhaps, 
82 raise $1,500, and I had some accounts I could transfer to him 

at that time; and he says, “ Well, I want it now.” I said I 
could not give it just now. He says, “ You had better make it in 
the shape of a note, and I said, “ Yes; that will be all right, and I 
could transfer this deed conditionally—you control this deed until 
the note is paid.” That was all satisfactory. I asked him that 
question: “ How is it about the Cleveland Paper Co.?” He says, 
“Well, I guarantee that mortgage ; that they will never trouble you 
as long as you keep reducing this at the rate of $75 a week. It 
never shall trouble you, I guarantee.” That was said in Mr. Bald- 
win’s office and Mr. Baldwin heard that. Then Mr. Cotzhausen 
said Munson and me reorganize this company and make a new com- 
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pany. The oleogravh sells out to the lithographing Co., and, of 
course, they reorganize—have it running under the Chicago Litho- 
graphing Co. They had a charter and officers, &c., and Mr. Mun- 
son was one of the officers of that company. The company had 
been reorganized, I think, two or three months previously. ih wel 
chartered under the laws of Illinois. The charter of said company 
was here shown witness and put in evidence and the witness said—re- 
ferring tosaid charter—This isthe company we were to reorganize and 
carry on the business under. The deed of trust and other papers were 
made at the same time. There never was a word said about my 
assuming or paying the debt of the American Oleograph Company 
beyond what I have testified to, excepting he said—he showed me 
the back of the note—“As long as $75 a week is paid, there can 
nothing be done.” I said, “ There ought to be no trouble about $75 
u week or even more. The business is good if handled right.” He 
says,‘ Yes; he knows it is bad nanagement—stealing and one thing 
and another.” I said, “ We could get along all right and pay $75 a 
week.” Mr. Cotzhausen never spoke a word about my meets 
assuming this debt. There never was said anything about individ- 

ually in any shape, except he says, “ Now, you and Munson 
83 reorganize that, and, of course, you will have to work hard. 

I want you to be honest about it. I don’t want any ‘ beating’ 
about it.” He had trouble enough, he said. He understood I was 
a reliable man. I hadn’t much money and he wanted to help all 
he could. When Mr. Cotzhausen asked me how much money I had 
to turn in or to reduce the indebtedness, I said I can raise about 
$1,500 in a couple of weeks. “ Well,” he says, “1 want it now.” I 
says, “I have not got it now.” Says he,“ We had better make a 
thirty-day note for the $1,500.” I says,“ Well, I could turn in some 
accounts on account and also give him on that note a conditional 
deed.” That was a distinct thing. That was done and Mr. Cotz- 
hausen will remember it, too. 

We reorganized the Chicago Lithographing Company. They 
elected me president and made a bill of sale, which is the same put 
in evidence, from the American Oleograph Company to the Chicago 
Lithographing Company, and we went at it—Munson and me. 
The others had no active management in it. Munson and me took 
charge of it and run it under the name of the “ Chicago Lithograph- 
ing Company.” This name was shown on the sign which was put 
up over the place of business, upstairs and down-stairs, and on bill- 
heads, cards, and letter-heads. My cards had on “ Frank Kerting, 
president,” and some of the cards nothing on, only “ Chicago Litho- 
graphing Co.” The business was carried on in this way until the 
foreclosure of the mortgage. I did not at any time carry on this 
business as Frank Kerting individually. I gave up my whole time 
and energy to the new business. In regard to the floating debts 
against the concern, after the new company took possession of the 
business a lot of debts came in. We also paid in reduction of these 
outstanding mortgages to the Cleveland Paper Company close upon 
$1,500, and Mr. Cotzhausen received about $4,200, and a lot of other 
debts was paid, about $2,000 more. 
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About in the month of Sept., 1880, Mr.Sylvester came down and put 
a custodian in possession and left word that [should come to 
84 Mr. Baldwin’s office. I went there. Mr. Sylvester said, 
“ Now, we have concluded it is about time to foreclose this. 
You have done well—better than we expected you could do—but 
there might be some trouble with the people that used to be con- 
nected with the eleograph Co. Mr. Cotzhausen thinks it is best to 
foreclose and make new papers and wipe out the old mortgage. 
That was all that was said. Everything was all fair and he kept 
the custodian in and foreclosed. Mr. C. came down a day or two 
before the foreclosure and says, You ought to raise more money— 
reduce this quicker. I want it reduced down to $8,000. “ Well,’ I 
says, “I will see if I can get somebody in here with more money. 
We have a good business now.” 

He led me to believe until the very minute it was foreclosed that 
he does it so as to protect me, until after it was done. 

On the sale I bid the property off at $10,000. The last preceding 
bid was $9,000 or $9,500. “Then,” says he, “have you any money?” 
I says, “I don’t know. Why?” Says he, “ We don’t want no ficti- 
tious bids.” He bid again and bid it in at $6,000. 

[ first heard of Mr. Cotzhausen claiming anything of me person- 
ally as growing out of these transactions about two months ago. I 
never heard of any such claim being made against me before this suit. 
I didn’t promise individually to pay this debt of the American Oleo- 
graph Company, directly or indirectly. We never spoke about it. 
The equity bill which I filed in Chicago in the superior court came 
to be filed as follows: 

I explained to Mr. Barker (my attorney) the transactions at the 
time—just what happened. He thought, “ Your work in there is 
worth a great deal and you ought to have a personal claim.” I say, 
“But that was not mentioned at the time; he just merely wanted 
somebody in charge of the business—wanted it out of the other fel- 
lows’ hands.” Barker said, “I understand that.” That is about 
the way. Mr. Barker got it in that way. I told twice or three times 

that way, that Mr. C. didn’t mention the words selling to 
85 me or anything of that kind. 


On cross-examination the witness testified : 


I didn’t write the bill myself. It is not true, as stated in my bill 
of complaint in the superior court, that C. sold me the mortgaged 
property right out, and that I agreed to pay for it. That is not the 
way it was. I[ was also sworn on the trial of that case in my own 
behalf, and among other things then testified in support of my bill: 

“T first became acquainted with Mr. Cotzhausen in the office of 
the American Oleograph Company on the 18th of November, 1879. 
He spoke to me, saying that he had something on his hands—had 
a business on his hands that he was obliged to take away from the 
fellows that run it, as they were dishonest aud he could not rely on 
them, and he had it now and wanted to dispose of it; that he had 
been obliged to take it away from them; that he foreclosed the 
mortgage and he wanted to get a man that was honest and would 
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take care of the business—to take it off his hands, as he was a law- 
yer and he could not be in Chicago and in Milwaukee too. He 
asked me whether I would like to take it off his hands. Well, I 
told him I might if everything was satisfactory. Of course, I didn’t 
know much about it—about the particulars—and I would have to 
see. He said he would sell it to me for the total of those two mat- 
ters, referring to the Cleveland Paper Co. mortgage and the second 
mortgage. I was to pay $75 a week until it is all paid for. Well, 
I say I think I could do that—I think I might do that. I intro- 
duced Mr. C. at Baldwin’s office and said we had a little business, 
and then Mr. Cotzhausen did all the talking. He told Baldwin 
that he had been in very bad hands and had something on his 
hands he couldn’t take care of. He wasa lawyer in Milwaukee 
and he could not take care of a business here ; he had sold it to me 


on an easy plan, so that he would eventually get his money out of 


it. That is just about so many words he said, and then I 
86 told him, “ Yes, I want to give a note for thirty days and to 

secure it until that is paid by a conditional deed.” Mr. Man- 
son was with us. 

“After that I went right ahead to work and ran the business and 
told the men that I had got charge of it and put them right to 
work. I took charge the same day that he turned it over to me, at 
noon, and I continued the business until the 25th of September, 
1880. No one had any interest as owner in that property between 
the 18th of November, 1879, and the 25th day of September, 1880, 
except myself. The business was conducted in my own name. I 
used the name of the Chicago Lithographing Co. afterwards because 
I had been known for years as connected with the Chicago Litho- 
graphing Co. and the old business that I was in; they called it by 
that name and people knew me that way. No one had any interest 
in that company but me. I bought goods and most of the paper in 
my name from the Butler Paper Company. They were billed 
Frank Kerting. Sometimes they called it Frank Kerting, president, 
Chicago Lithographing Company. ‘They looked to me for it.” 


The witness thereupon continued to testify : 


I knew that Mr. C. wanted a good, reliable, honest man to go in 
there. He told me that he could not leave the business any more 
in the other people’s charge. The conversation with Mr. C. about 
reorganizing ‘in the name of another company was had at Mr. Bald- 
win’s office. Mr. Munson put the question, “ Now, then, Mr. C., we 
take this new company’s name and run it in the new company ; 
how about that?” Mr.C.said: “ I have no objection to that. You 
can do that, whichever way is best. You had better do that way.” 

The company had been organized before. The charter was in 
existence for two or three montlis at that time and M*. Munson was 
one of the officers. I could not say whether Mr. Cutzhausen was 
present when the bill of sale from the oleograph Co. to the litho- 
graphing Co. was made, but you told me to make it that way that 

was done. I was not present. -I never subscribed to any 
87 stock. I could not swear that I never was a stockholder in 
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the company. They elected me president. I don’t know that 
I ever had any certificate of stock. They claimed they made it 
out and had it ready for me. I know stock was subseribed be- 
cause I saw the subscription list, but about the issuing of stock I 
don’t know. What was turned in was supposed to go to the com- 
pany, was to be accounted for as more or less stock eventually. That 
was the understanding. The precise agreement between Mr. Mun- 
son and myself was made in Baldwin’s office in the presence of 
yourself (Cotzhausen). He was to get so much salary and I was to 
get so much; he was to be the treasurer and [ was to be the presi- 
dent, and I do not now remember how much each was to get, but 
he was to bring in his share of the money in about 30 days. The 
exact wording [ do not know any more. Mr. Munson was to bring 
us his money, but he refused or he didn’t bring in his share and I 
had all the risk and I had other friends. He eventually went out 
in April, 1880. There were other directors of the Chicago Litho- 
graphing Company after November 18th, but I am notsure about it. 

The books were kept in the name of the Chicago Lithographing 
Co. “ and you (Cotzhausen) have one of them.” 

Waltersdorf also gave his name to the Co. to get stock for it. 
You (Cotzhausen) signed the notes yourself. He gave his notes 
towards stock that was to be issued and went actively into the 
business. The directors of the Co., | guess, were Swain, Bennet, 
Thurber, Cowes, and Munson. I was informed I was elected presi- 
dent. 

In regard to paying you much faster than $75 per week, I said 
“We could on such a business. A business that could not pay 
that is not good foranything.” Isaid to Munson, “ We can do better 
than that.” 

The reason why I pay that $1,500 to you on account at that time 
was you said you ought to havesome additional security, and asked 
me if I had any money to turn in or to reduce that amount some. 
I said I might pay $1,500 in a couple of weeks. You said you 

wanted it now. I said [ have not got it now, but I have 
88 some accounts TI can turn over and | could leave a deed with 
you conditionally to secure the $1,500. 


Whereupon plaintiff rested. 


In rebuttal F. W. Corzuausen was recalled and testified : 

At the foreclosure sale the property was allowed to be strack down 
to Mr. Kerting for $10,000, being about $1,000 less than the amount 
actually due at the time, but Kerting did not pay even five per cent. 
to bind the purchase, and the property was offered for sale again and 
bought in by the mortgagee at $6,000. 


Being interrogated about his answer in the suit in the superior 
court, the witness states: 

The answer was intended to confine itself to the issue then before 
the court. He meant to deny that he made a sale to Kerting in the 
way in which Kerting states it to have been made, or that C. was 
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the owner of the property at the time and sold the business to him 
(Kerting). The particular agreements which Kerting set up in his 
bills I meant to distinctly deny, but that Kerting became a sub- 
stituted debtor, and that he agreed to assume the debt and to make 
it his own and to be and remain individually responsible for its pay- 
ment, that I meant to assert. 


Thereupon both parties rested. 


a The foregoing was all the evidence offered on said trial by either 
party which is material to the issue and the questions here pre- 
. sented. 


And because the foregoing evidence does not appear of record the 
judge of this court does on this 12th day of October, 1857, settle, 
sign, and seal this bill of exceptions and does hereby certify that, by 
consent of the parties and leave of the court on application quatals 
the settlement of said bill of exceptions has been from time to time 
necessarily adjourned from the 17th day of August, 1887, to the 
present time. 


| CHAS. E. DYER, Judge. [srat.] 
, 
: 89 Unirep States oF AMERICA, pes 
Eastern District of Wisconsin, { ~ * 
> I, Edward Kurtz, clerk of the circuit court of the United States 


that I have compared the writings annexed to this certificate with 
their originals now on file and remaining of record in my office, and 
that they are true copies of such originals and correct transcripts 
therefrom, being a transcript of the record in the case of Frank 
Kerting vs. F. W. Cotzhausen. 
In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city 
Seal U. 8S. Circuit of Milwaukee, in said district, this 13th day 
Court, Eastern Dis- October, in the year of our Lord one thou- 
trict Wisconsin. sand eight hundred and eighty-seven, and of 
the Independence of the United States the 


112th. 
EDWARD KURTZ, Clerk. 


r of America for the eastern district of Wisconsin, do hereby certify 


90 Unitep States OF AMERICA, 88 : 

;  - 

The President of the United States of America to the judges of the 
circuit court of the United States of America for the eastern 
district of Wisconsin, Greeting : 

Because in the record and proceedings, as 

Seal U. S. Circuit alsoin the rendition of a judgment in a plea 
Court, Eastern Dis- which is in the said circuit court of the United 

‘ trict Wisconsin. States of America for the eastern district of 

Wisconsin, before you, between Frank Kerting, 
plaintiff, and F.-W. Cotzhausen, defendant, a manifest error hath 
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happened, to the great damage of the said F. W. Cotzhausen, 
as by the complaint appears, and it being fit that the error, 
if any there hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you 
are hereby commanded, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so 
that you have the same at Washingtun on the second Monday 
of October next, in the Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error thatof right and according to law and custom of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this first d: av of July, in 
the year of our Lord one thousand eight hundred and eighty-seven, 
and of the Independence of the United States the 111th. 

EDWARD KURTZ, 
Clerk U.S. Cirewit Court, Eastern Dist. of Wisconsin. | 


[Endorsed :] Filed July 1, 1887. Edw. Kurtz, clerk. j 
91 Unrrep Srares OF AMERICA 
ro Frank Kerting, Greeting 
You are hereby cited and admonished to be and appear at 
[seAL.]| aSupreme Court of the United States, to be holden at Wash- 
ington on the second Monday of October next, pursuant to 
a writ of error filed in the clerk’s office of the circuit court of the 
United States for the eastern district of Wisconsin, wherein F. W. 
Cotzhausen is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected and speedy justice 
done to the parties in that behalf. 
Witness the Honorable Charles E. Dyer, district Judge of the 
United States for the eastern district of Wi isconsin, at the city of 
Milwaukee, this Ist day of July, A. D. 1887, and of the Independ- . 
ence of the United States the 111th. 
CHAS. E. DYER, Judge. 4 
+ 
Service of above citation is accepted this 7thsday of July, A. D. i 
1887. ' 
G. W. HAZELTON, 
Alt’y for PUUG. 


indorsed on cover: KE. Wisconsin C. C. U. 8S. No. 250. F. W. | 
Cotzhausen, plaintiff in error, vs. Frank Kerting. Filed October 17, Se 
1887. : 
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| 
IF. W. COTZHAUSEN, Puiarstirr ry Error, 
”, ? No. 250. 


FRANK KERTING. 


In Error to the Circuit Court of the United States for the 
Eastern District of Wisconsin. 
. Brief for Plaintiff ni krror. 
(References are to marginal pages. ) 
s 


STATEMENT OF CASE, 


Frank Kerting obtained in November, 1885, an Llinois 
judgment against plaintiff in error, a resident of Wisconsin, 
and for the collection thereof he commenced his action at 
: law on June 14, 1886, in the U. S. Cireuit Court, for the 
Eastern District of Wisconsin. 

Several questions arose upon the pleadings, which need 
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notnow be noticed. The controversy turns upon a counter- 
claim, which was rejected by the court below. 

The counter-claim will be found at pages 16-19, printed 
record. The defendant interposed a general denial (page 
21). As the decision mainly involved questions of law, 
a jury trial was waived in writing (24). By bill of excep- 
tions all the evidence has been preserved (60-88). 


“Concerning most of the material facts there does not 
‘‘ appear to be a serious disagreement between the parties, 
“ except in relation to the alleged personal assumption by 
“ the — Kerting. of the mortgngs indebtedness.” 
(Dyer, J., 53.) 


To charge the plaintiff with personal liability, the court 
should be satisfied hy the weight of evidence that Kerting, 
either expressly or hy clear implication, intentionally 
assumed, as his own, the debt in question. (Dyer, J., 54.) 

The court found that such a promise and assumption of 
the debt could neither be deduced from the writings nor 
was such agreement proven by such a preponderance of 
the testimony as is essential to a recovery (45). 

The opinion of the court is given at length on pages 
38-55. No dispute arises upon the facts therein sum- 
marized ; it is the conclusion of the court below of which 
plaintiff in error complains. 


[l. 
ASSIGNMENT OF ERRORS. 


1. The court erred in deciding that Kerting did not 
personally assume and agree to discharge the existing en- 
cumbrances. 

2. Whatever may be the facts or the law bearing upon 
the foregoing proposition, the court ought to have awarded 


for, and that he (Cotzhausen) agreed to put K. in his shoes 


at least damages for failure of title, because Kerting turned 
out a worthless security and thereby obtained valuable 
advantages to the detriment of the mortgage holder. 


Il. 
POINTS AND ARGUMENT. 


Our reasons for excepting to the decision below are 
concisely set forth on the motion for rehearing, pages 32 - 
35. We have but little to add by way of argument or au- 
thority. 

The following facts are quoted from the opinion in the 
language of the court below : 

C. is the holder and beneficiary of a second chattel mort- 
gage, in the terms whereof default has been made and 
which he proceeds to foreclose. The mortgagor could 
not proceed with its business without a reorganization on 
a more substantial basis. The assets of the Company, 
covered by the mortgages, were more than adequate security 
for the payment of the indebtedness, if the business could 
be kept on foot and the expenses reduced (40). K. was 
then carrying on a lithographing business on his own ac- 
count in the same building and a man of experience in the 
business (41). There was then in existence a corporation, 
with which K. was then or became subsequently connected, 
known as the Chicago Lithographing Company. C. and 
K. met, and at once entered into negotiations for the con- 
tinued prosecution of the Company's business. C. testi- 
fies that “‘ during these negotiations K. begged to be given 
an opportunity to assume charge of the business, and 
agreed to assume payment of the debt and to discharge 
the same even faster than the obligations then existing called 
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as against the Company and transfer titles, when he had 
paid enough to cover the amount which remained over” 
(50). This testimony seems to be corroborated by Kert- 
ine’s cross-examination (54). On the other hand, K. as- 
serts that there was “ never a word spoken in any shape 
about individually assuming the debt of the Am. Oleograph 
Comp.” (53). 

However, at the end of these negotiations we find the 
following undisputed state of facts : 

K. gave in immediate reduction of the mortgage indebt- 
edness his individual note, 30 days, for $1,500, and turned 
over additional securities, among which a deed of certain 
real estate, absolute upon its face, but in fact as security 
merely. This part of the agreement is evidenced by writ- 
ing and not open to dispute (42-43). 

Power of sale absolutely and unconditionally to dispose 
of the premises (the real estate thus conveyed) was given 
in case of default with either the terms of the said note 
or chattel mortgage. And upon satisfaction of the said 
chattel mortgage debt C. also agreed immediately to recon- 
vey with warranty against his own acts, and to assign to 
Kerting at any time, upon demand and proper payment 
therefor, the chattel mortgage or other securities now held 
against the American Oleograph Company (42-43). 

Upon the execution of these papers the custodian in 
possession was withdrawn, the foreclosure suspended, other 
profitable arrangements abandoned, and the Chicago Lith- 
_ographing Company took charge of the business and prop- 
erty, the plaintiff Kerting exercising control as president 
of the same (43) and purchasing goods for the business, 
sometimes in his own name and sometimes as the presi- 
dent of the Company (54). 

After continuing the business under Kerting’s manage- 
ment for some ten months, it became again necessary to 
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foreclose. There was realized on the sale $6,000, thus 
leaving a balance on second chattel mortgage of $5,147.58, 
which C. now seeks to recover by way of counter-claim 
(45, 80). 

It also appears from the undisputed evidence that after 
this foreclosure sale a great deal of litigation ensued be- 
tween the parties. K. filed his bill in the Chancery Court 
in which among other things he alleged : 


“ That on November 17, 1879, Cotzhausen took posses- 
“sion of and foreclosed the property described therein, 
“ which: was all the property of the said Company, and 
“ that Cotzhausen, then and there claiming to be so in 
“ possession of said property and to be the owner thereof, 
‘ offered to sell to your orator all of the said property, 
“ representing that the same was free from all encum- 
“ brances of any kind whatsoever, except a mortgage to 
“the Cleveland Paper Company, and that the American 
‘ Oleograph Company owed in small debts not to exceed 
“ $200.00 ; that there was actually due upon the first 
“ mortgage only $6,800.00, and that, relying upon the said 
“ statements and representations of said Cotzhausen, your 
“ orator bought the said property of said Cotzhausen ; that 
“the purchase price at which said Cotzhausen sold suid 
“ properly and the same wits hought by your orator was the 
‘“ amount actually due upon the mortgage to the Cleveland 
“ Paper Company and the amount actually due upon the 
‘“ note to Sylvester, trustee, and the accrued interest upon 
“the same ; that it was then and there agreed by and be- 
“ tween said Cotzhausen and your orator that your orator 
“ was to pay said Cotzhausen upon said purchase price 
“the sum of $75.00 in each and every week until the whole 
“ amount due to the said Cleveland Paper Company and 
“upon the note to said George Sylvester, trustee, was 
“ fully paid ; and said Cotzhausen then and there agreed 
“ with your orator that he would protect him against the 
“ the said mortgage to the Cleveland Paper Company and 
“ save him and the property bought by him, your orator, 
“ harmless therefrom, and that in consideration of said 
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“ representations, undertakings, and agreements on the 
“ part of said ‘otzhausen with your orator your orator 
“ executed the promissory note for $1,500.00 and caused 
“ to be executed a deed from Baldwin to George Sylvester, 
“ trustee.” 


In the course of this litigation, by way of cross-bill, 
Cotzhausen prayed foreclosure of his trust deed for the 


balance remaining due on second chattel mortgage, which — 


the court then found to be $5,147.58; but foreclosure was 
denied, because title to the real estate was really in Mrs. 
Kerting and not in her husband. Thus the security of 
November 18, 1879, entirely failed (80). The premises 
were worth $5,000 (64). 

In view of these facts, it is somewhat difficult for us to 
understand why this counter-claim should be rejected. 
Whatever might be said as to the writings themselves, and 
their failure fully to express the intention of the parties, 
certain it is that these writings throughout corroborate the 
claimant's statement and version of the case. If K. did not 
mean personally to bind himself for this mortgage debt, 
what then did he mean, when he turned over his individual 
assets for the payment of the same and the whole 
thereof? Weare ready on this branch of the case to adopt 
the very language of the court below (53), that, in order to 
charge Kerting with personal liability, the court should be 
satistied by the weight of the evidence that K., either ex- 
pressly or by clear implication, intentionally assumed as his 
own the debt in question. 

C. testifies that K., if permitted to continue the busi- 
ness, agreed to discharge the debt even faster than the 
existing mortgages called for (69); in his bill of complaint 
in Chicago (a controversy between the same parties, aris- 
ing shortly after the happening of these transactions) K. 
directly places his right of recovery upon the alleged fact 
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that Ac himself virtually hecame th’ purchaser of this 
mortgaged property, which he bought from C., and that 
the purchase price was the amount actually due upon the 
two mortgages, &c. (75-76); and again, when testifying in 
his own behalf in support of said bill, we find him saying : 


“He asked me whether I would like to take it off his 
“hands. Well, I told him I might, if everything was 
“ satisfactory. He said, he would sell it to me for the total 
“ of those tru mortgages. Well, I say, I think I could do 
“ that ; I think I might do that.” (85). 

“ After that I went right ahead to work and ran the 
“ business, and told the men that I had got charge of. / 
* used the name of the Ch. Lith. Co. afterwards, because I 
“had been known for years as connected with the Ch. 
“ Lith. Co. and the old business I was in; they called it 
“ by that name, and people knew me that way.” (86). 


The court will notice that we are not particularly lack- 
ing “ corroborating evidence,” even outside of the writings 
themselves. What stronger corroborating evidence could 
be asked than Kerting’s bill of complaint and explicit oath 
in a former controversy between the same parties? Has 
the maxim of “Ad/egans contraria non est audiendus” be- 
come entirely obliterated in the judicial mind? Can a 
litigant, in the language of Lord Kenyon, be permitted to 
“ blow hot and cold” with reference to the same transac- 
tion, or insist, at different times, on the truth of each of 
two conflicting allegations, according to the promptings of 
his private interests ? 

Beyond all question true it is that the foreclosure of the 
mortgage was desisted from and other profitable arrange- 
ments were abandoned on the interposition of this third 
party, who made a payment of $1,500 on account, and vol- 
unteered to secure the balance by further collaterals and 
resources of his own, on condition that he be given an 
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opportunity to continue the business in place of the 
mortgagors. 

The case at bar involves more than the purchase of an 
equity of redemption merely ; the former debtor is prac- 
tically superceded—the mortgages covered all property of 
whatever kind—another debtor is practically substituted, 
who reorganizes the business, and who agrees to become 
responsible for the full amount of the remaining outstanding 
obligations, when he pretended to secure, by means of his 
own, the prompt payment of the mortgagor's debt. 

Such a promise need not be in writing ; it is immaterial, 
even, whether the original obligation is cancelled or not. 
No particular form of words is necessary. No erprese 
promises need be proven; the law will infer a promise 
from acts and conduct—from what the parties did, as well 
as said at the time. It is the familar case of «a novation 
under the civil law. The debt remains the same, but a 
new debtor is substituted for the old. Such a novation 
may be made without the intervention or privity of the 
old debtor, or by the debtor's transmission of his debt to 
another, who accepts the obligation and is himself ac- 
cepted by the creditor. 

An agrement that the amount of a mortgage upon the 
granted premises shall be paid as a part of the purchase 
money is in effect an assumption to pay the mortgage, and 
not merely a taking of the property, subject to the mort- 
gave, and any expression which glearly implies an obliga- 
tion, intentionally created by the one party and assumed 
by the other, will constitute a personal obligation for its 
payment. 

Jones on Mortgages, 749. 


The court below evidently allowed itself to be misled by 
the case of Hamill +. Gillespie (48 N. Y. 556), where, at an 
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execution sale of personal property, it was announced by 
the constable as sold subject to a chattel mortgage, and 
that the purchaser would have to comply with the con- 
ditions thereof. Held, that, as there was no express 
agreement proven, and no facts from which it ought to be 
implied, the purchaser was not personally liable. 

The grounds of the decision were that the property was 
in possession of the mortgagor, the condition of the mort- 
gage was unbroken, and the mortgagor had an interest 
subject to sale; that no attempt was made to charge 
defendant on the ground that he had induced the plaintiff 
to neglect to avail himself of the provision authorizing 
him to take possession, in case he deemed himself insecure, 
and the court uses this language: “It might well be held 
that the defendant, having consented to the announcement, 
would be estopped from disputing the force and effect of it, 
in case the mortgagee had been thereby induced to omit to 
take possession under his insecurity clause.” 


FAILURE OF TITLE. 


The court found “that it is true, as alleged in suid 
counter-claim, that the title to the real estate, alleged in 
said counter-claim to have been conveyed by the plaintiff 
Kerting to George Sylvester in trust for the defendant, 
failed, so that said real estate as security became unavail- 
able to the defendant as alleged in said counter-claim ” (30). 
When such proves to be the case, why is it that the claim- 
ant should be remediless? Is this a case of damnum 
absque injuria ? 

V. COTZHAUSEN, 
ENOCH TOTTEN, 
For Plaintiff in Error. 
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The court below seemed to proceed upon the idea that 
, it was necessary that the defendant, in the trial court, asa 
| necessary prerequisite to a recovery on his counter-claim, 
should show by a preponderance of proof that Kerting 
absolutely or by implication agreed to assume and pay the 
outstanding encumbrances as such and in any event, By 
; our brief-in-chief, I think we have shown conclusively that 
such proof was made by the defendant on the trial -in 
? the Cireuit Court. 

But even on the theory of the plaintiff helow, the defend- 
ant was entitled to judgment on his count r-claim. 

It seems to me immaterial, in the peculiar aspect of this 
case, Whether such an agreement was made in terms or 
not. If the defendant proved at the trial that Kerting 
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; agreed to pay him, at the rate of 375.00 per week, an 
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amount of money equal to the whole amount then due on the 
two encumbrances if he would transfer title and put him 
(K.) in his shoes as against the Company, and that he 
(Kerting) was put in possession and failed to pay so much 
by $5,147.58, then, I say, the court below was bound to 
render a judgment in favor of Cotzhausen for the difference 
between that sum and the amount due on the Illinois judg- 
ment. This was especially the duty of the court, inas- 
much as it is an undisputed fact that Cotzhausen had bought 
in the first mortgage. The question of fact is, how much 
did Kerting agree to pay Cotzhausen in order to induce 
him to turn over the property and its business? Cotz- 
hausen was as to all the world, except the Cleveland Com- 
pany, the owner, and he was in actual physical possession 
of the entire establishment. The case may be briefly stated 
thus : 

Cotzhausen agreed to put Kerting in his place (35) in 
reference to the American Oleograph Company, and Kert- 
ing agreed to pay him for so doing a sum certain, to wit, 
the amount due on the two outstanding mortgages, as the 
purchase price, Cotzhausen agreeing at the same time to 
save him harmless from, or in other words to pay, the 
first mortgage held by the Cleveland Company. If Kert- 
ing had fulfilled Mis engagements the Paper Company 
would have been paid, Cotzhausen would have received 
his money, and Kerting would have been left free with 
his property and business. 

The true way to reach a right conclusion in a case of 
this kind is to ascertain the circumstances surrounding the 
parties at the time, the ends which they wish to accom- 
plish, and what was said and done by.them contempora- 


neously with the agreement. 


“Courts, in the construction of contracts, look 


to the language employed, the subject-matter, and 
the surrounding circumstances. They are never shut 
out from the same light which the parties enjoyed 
when the contract was executed, and, in that view, 
they are entitled to place themselves in the same 
situation as the parties who made the contract, so as 
to view the circumstances as they viewed them, and so 
to judge the meaning of the words and of the correct 
application of the language to the things described.” 
(Nash +. Towne, 5 Wall. 689.) 


The insolvent American Oleograph Company was the 
nominal owner of an engraving and lithographing establish- 
ment in Chicago in November, 1879, but the real owners 
were the Cleveland Paper Company and the plaintiff in 
error, each of whom owned a chattel mortgage covering 
all the property of the corporation. The amount due on 
these mortgages was nearly, if not quite, equal to the full 
value of the property. 

Mr. Cotzhausen’s mortgage was the second encumbrance ; 
he was, therefore, bound to protect his own debt by taking 
‘are of the first encumbrance. The Oleograph Company 
was in Such an embarrassed state of circnmstances as to be 
helpless, and Cotzhausen, in order to save himself, had 
tuken the property into his custody and was about to fore- 
close. The property, if skilfully managed, was worth as 
much or more than the amount of the two encumbrances 
(31), but shilful management was indispensable. 

In this emergency, Kerting, who was a stranger to C. (31, 
$2), presented himself as a skilled and successful man in 
that kind of business (32), and proposed to purchase the 
entire establishment. //+s object was to become the owner 
of the entire property. The object of Cotzhausen was to 
get it transferied to a skilful and successful business man 
and thus get his money out of the concern. He was a 
lawyer, residing and doing business in Milwaukee, and 
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could not have conveniently conducted such a business in 
Chicago. 

The following extracts from the evidence will show what 
was said about the terms of the purchase agreed upon by 
the parties. 

On the trial of this canse in the court below the de- 
fendant Cotzhausen testified as follows (34) in reference 


to the terms of the agreement : 


*T had nothing to do with the reorganization of the | 
company, and the bill of sale to the Chicago Litho- | 


graphing Company, which has been introduced, I did 
not see or hear of until about a year later and 
when it made its appearance in court. The first gen- 
eral allusion to the policy of reorganizing the business 
was made at the first interview, when IT made the ac- 
quaintance of Kerting. He then begged to be given 
an opportunity to assume charge of that business. 
He agreed to assume the payment of the debt and to | 
discharge the same even faster, as he expressed him- 
self, than the obligation which then existed called for. 
He said, in substance, that he would pay that debt a 
great deal sooner than I could get the money at the 
present time ; thet he would pay 31,500 in cash imime- 
diately Ol accounl: thit hi mould give further security 
for the halance that mighe remain, and that / would 
he Wi uch NU fer in dealing with hin thin / could POssi- 
bly be in continuing with the old company. Words to 
that effect were repeated and repeated time and time 
again in a variety of ways. I told Kerting I would 
accept this proposition. I decided to give him an 
opportunity to beeome substituted for the American 
Oleograph Company. The original debtor should be- 
come disbanded, except nominally.” (3-4) 
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And further on (35) he said : 


“When this security was given Mr. Kerting agreed 
to pay the indebtedness then due to me even quicker 
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than the terms of the original contract called for, and 
he turned out this trust deed to Mr. Sylvester by way 
of further security to what he promised, and he made 
me agree that at any time when he had paid enongh 
to cover the amount which remained over that I would, 
upon demand on his part, put Aim m,my shoes as 
against the company and transfer title. The agree- 
ment of Mr. Kerting to pay this debt ran throughout 
all conversations. You cannot separate them. Mr. 
Kerting asked me to give him an opportunity to take 
charge of and assume that business. I did so and 
abandoned my previous project; that was settled. 
The gentleman agreed that he would go in there, ex- 
pressed a readiness and ability to continue that busi- 
ness and to make it prosper, and he stated in a variety 
of ways, time and time again, that he would pay me 
a good deal faster than tha old company possibly 
could have done or the old papers called for, and he 
pledged payments on account and turned out this 
further security on his home. This was stated in a 
variety of ways, but it is all the same thing. The 
deed that was executed at the time is part of that 
agreement.” (35.) 


Previous to the bringing of this present action in the 
court below, Kerting exhibited his bill in chancery in one 
of the courts in Chicago, charging upon Mr. Cotzhausen 
many failures in relation to the agreement made with him 
by Cotzhansen in relation to this property and business. 
The pleadings were brought to an issue, and a trial was had. 
On the trial of that cause Kerting testified in his own be- 
half. In his evidence at that time (45) he stated the terms 
of his purchase thus: 


“ He asked me whether I would like to take it off 
his hands. Well, I told him I might if everything 
was satisfactory. Of course, I didn’t know much about 
it—about the particulars—and I would have to see. 
lle said he would sell it to me for the total of those 
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tivo matters, referring to the Cleveland Paper Co. mort- 
gage and the second mortgage. / wus to pay $15 a 
week until it Was all paid for. Well, I say I think I 
could do that—I think I might do that. I introduced 
Mr. C. at Baldwin's office and said we had a little 
business, and then Mr. Cotzhausen did all the talking. 
He told Baldwin that he had been in very bad hands 
and had something on his hands he couldn't take care 
of. He was a lawyer in Milwaukee and he could not 
take care of a business here; he had sold it to me on 
an easy plan, so that he would eventually get his 
money out of it. That is just about so many words he 
said, and then T told him, ‘ Yes, I want to give a note 
for thirty days and to secure it until that is paid by 
a conditional deed.’ Mr. Munson was with us.” 


| In his original bill m that equity cause he gave the 
following version of the terms of the agreement (38, 3%), 


to wit: 


“Cotzhausen took possession of and foreclosed the 
property described therein, which was all the property 
of the said company, and that Cotzhausen, then and 
there claiming to be soin possession of said property 
and to be the owner thereof, offered to sell to your ora- 
tor all of the said property, representing that the same 
was free from allencumbrances of any kind whatso- 
ever, except a mortgage to the Cleveland Paper Com- 
pany, and that the American Oleograph Company 
owed in small debts, not to exceed $200.00 ; that there 
was actually due upon the first mortage only $6,800.00, 
and that, relying upon the said statements and repre- 
sentations of said Cotzhausen, your orator bought the 
said property of said Cotzhausen: that the purchase 
price at which said Cotzhausen sold said property and 
the same was bought by your orator was the amount 
actually due upon the mortgage to the Cleveland Pauper 
Company and the amount actually due upon the note 
to Sylvester, trustee, and the accrued interest upon the 
same 3 that it was then and there agreed by and between 
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said Cotzhausen and your orator that your orator was to 
pry said Cotzhausen upon said purchase price the sum 
of $75.00 in each and every week until the whole amount 
due tothe said Cleveland Paper Company and upon the 
note to said George Sylvester, trustee, was fully paid ; 
and said Cotzhausen then and there agreed with your 
orator that he would protect him against the said mort- 
gage to the Cleveland Paper Company and save him 
and the property bought by him, your orator, harm- 
less therefrom, and that in consideration of said repre- 
sentations, undertakings, and agreements on the part 
of said Cotzhausen with your orator your orator exe- 
cuted the promissory note for $1,500.00 and caused to 
be executed a deed from Baldwin to George Sylvester, 
trustee.” 


When the time came to pay the $1,500 in cash Kerting 
failed to produce it. C., in his testimony (34), says : 


“ When the promise to pay $1,500 in cash came to 
be reduced to writing and to be carried out the next _ 
day, he modified it somewhat, but payments were 
made by him in the course of time to the extent of 
$1,500. We went to Baldwin’s office, who was Mr. 
Kerting’s attorney, the next following day to consum- 
mate the transaction by the payment of cash and the 
execution of papers relating to further and additional 
security. Mr. Kerting gave a note for the $1,500, 
which was fully paid in instalments by the 23d day 
of December, 1879; this note was secured, or in- 
tended to be, by the trust deed to George Sylvester 
and a number of outstanding collections, which were 
placed in the hands of Mr. Baldwin to be applied on 
the note as soon as realized. Kerting had agreed to 
pay this $1,500 in cash, but when the matter came to 
be consummated the next day he didn’t have the cash, 
but he said he had outstanding accounts which would 
be paid on presentation. I refused to meddle with 
them, anfl so hé made the note and placed those ac- 
counts in the hands of Baldwin for collection, who 
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agreed to turn the money over to me on account of 
the $1,500, less his collection fee and some 875 costs 


of foreclosure.” 


The written agreement made by the parties all support 
the claim of the plaintiff in error, and corroborate his 
right to recover on his counter-claim. 

When it turned out that Kerting could not produce the 
cash which he had agreed to pay, he offered as security 
some real estate ; this was offered to secure the payment 
of this $1,500, and also for the fulfilment, on his part, of 
the entire bargain. 

Although the agreements in writing, signed and deliv- 
ered by the parties, do not mention that Kerting was to 
to assume and pay the outstanding mortgages, yet the 
agreement amounts to the same thing, and the agreement 
was part of the consideration. He agreed to pay the 
amount due on them to Cotzhausen, who practi “ally owned 
and heldthem both. The true consideration may be shown 
by parol evidence. 

The considerations expressed in the various agreements 
are not conclusive ; parol evidence may be introduced to 
show the real or other and additional considerations. 

Drury «. Tremont Co., 13 Allen, 171. 

Hitz». Bank, 111 U. S. 722. 

Sherris v. Craig, ¢ Cr. 51. 

Svkes v. Chadwick, 18 Wall. 141. 

Bump. on Fraud Conys. p. 557 8 4%. 

Ballard +. Briggs, 7 Piek. 335. 
Rowle on Coy., 66 and note. 


1 Jones on Mortys., § 750, 


The deed from Baldwin and wife mentioned on page 33 
of the record was made and delivered as additional security 


for Kerting’s performance. Its terms support the view of 
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the case I have suggested. When the amount of the en- 
cumbrance was paid, then the mortgage was to be assigned 
by C. to K. The deed of defeasance there (p. 33) set out 
shows this. It recites that for the purpose of reducing 
the amount of said indchtedness secured by the chattel 
mortgage of the American Oleograph Company, a note of 
*1,500.00 has been given by Frank Kerting, and that an 
unconditional deed was also made by him with power of 
sale “74 case of default with either the terms of said note 
wv chattel mortgage.” This deed also provides (33, 34) as 


follows : 


“Tf, however, said premises should not be protected 
by said Frank Kerting against foreclosure of mort- 
vave therein existing or other encumbrances hereaf- 
ter acquired by way of taxes or otherwise, the right 
to sell and dispose of said real estate shall become 
immediately vested, and the proceeds may then be 
applied to the payment or reduction of the aforesaid 
note or chattel mortgage or hoth, in so far as justly 
applicable thereto. 

“ Upon satisfaction of said chattel mortgage the un- 
dersigned agrees immediately to reconvey the premi- 
ses to the order of Frank Kerting, with warranty 
against his own acts ; also fo assign to him atany time, 
upon demand and proper payment therefor, the chattel 
aM rigage or other securities now held against the 
American Oleograph Company.” 


The $1,500.00 “ was fully paid in instalments by the 23d 
day of December, 1879.” (34.) 

It seems to me plain that Kerting bought this property 
from Cotzhauzen who was in possession of it, and whose 
rights were subordinate only to the bolder of the first 
mortgage ; against this first mortgage Cotzhausen agreed 
to hold Kerting harmless ; Kerting himself swears to this 
(42). Hence Cotzhausen was in all respects, so far as this 
controversy is concerned, the owner of both encumbrances. 
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Kerting agreed to pay as the purchase price, as he 
stated in his original bill, and as he testified in his oral ex- 
amination on the trial of the chancery cause in Chicago, 
“the amount actually due” on these two chattel mortgages 
(39, 45). This was the purchase price which he agreed 
to pay fo Cotzhausen, and he agreed to pay it at the rate 
of 875 per week. “ / was to pay (he swears) $75 @ week 
until it was all paid for” (45). This being so so, why is 
Kerting not bound, both legally and equitably, to pay the 
balance of that sum ? 

That which was “done” by the parties corroborates this 
conclusion. Kerting was put in possession and continued 
the business for a long time. The old corporation was 
practically abandoned (32). The documents signed by the 
parties, as said above, sustain the theory of the plaintiff 
in error. Although none of them contain an absolute un- 
dertaking, in direct language, on the part of Kerting, to 
assume and pay the outstanding encumbrances, the con- 
clusion that he did buy the property and agree to pay the 
amount thereof is inevitable. He surely did agree to pay 
to Cotzhausen the amount of the two encumbrances, prin- 
cipal and interest, and for the purposes of this case this is 
sufficient. [It is wholly immaterial whether or not K. agreed 
to pay the encumbrances if it is true that he agreed to pay 
to Cotzhausen the amount of them. If this claim had 
been brought against Kerting by strangers holding either 
mortgage, there might have been some plausible ground 
for Kerting’s defence. But Kerting admits that he did 
actually promise to pay Cotzhausen this suim of money. 
That he has not paid it to him there is no dispute. Why 
was it not a just offset to this judgment ? 

Cotzhausen had been obliged, in Feby., 1880 (36), to 
buy in the mortgage of the Cleveland Paper Company, 
and Kerting having failed in his performances another 
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agreement was made dated Feby. 28, 1880 (37), by which 
Cotzhausen bound himself to extend the time and give 
further day of payment, if Kerting would reduce the 
amount of the whole indebtedness to $10,000. 

Kerting, however, did not pay anything beyond the 
$1,500, except two payments of 


a $1,421 11 
Rane, BE, Oa is 50s pas tees ... 1,180 40 


£2,601 51 


In September, 1880 (38), Cotzhausen caused the first 
mortgage to be foreclosed ; then Kerting began the equity 
proceedings in chancery before mentioned (38). 

It is proper to notice here another fact in the case. 
On the 19th of November, 1879 (32), the affairs of the 
moribund corporation, the American Oleograph Company, 
made a transfer or bill of sale of all its property, subject 
to the two chattel mortgages, to the Chicago Lithographing 
Company, a shadowy concern, which seems to have been 
but another name for Kerting. Cotzhausen knew nothing 
of this Lithographic Company (34) nor of this bill of sale 
until several months had elapsed (36). This Lithograph 
Company was a mere subterfuge. 

Kerting tells us that, after the agreement between him 
and Mr. Cotzhausen, he took charge of the business and 
exclusively controlled it. He says (45): 


“After that I went right ahead to work and ran the 
business and told the men that I had got charge of 
it and put them right to work. I took charge the 
same day that* he turned it over to me, at noon, and 
I continued the business until the 25th of September, 
1880. Noone had any interest as owner in that prop- 
erty between the 18th of November, 1879, and the 
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Ith liny ot September, LSS). excep mvself, The 
business Wits conducted in rn Cow Dbitdbie’. / vsed the 
poche of the Chi, MYO / thoqraphing l'on. atherwmavds be 
cause | had heen known for YEATES US counected with the 
Chicago Lithographing Co. and the old husiness that f 
MUS I . they eatled at My that name suncl people knew 
hie thriat Waly, No crac hisvcl why Interest in that COlN- 
pany butme. PT bought goods and most of the paper 
Indiv name from the Butler Paper Company. They 
were billed Frank Kerting. Sometimes they called it 
Prank WKerting, president, Chicago Lithographing 
Company. Thes look 7 to me for .. 


Kerting turther Suvs 1 revard to this Chieago Lithe- 


vraphing Company (p. 49) as follows: 


* The CODMLPANY had been organized hefore. The 
charter Was In existence for two or three months iit 
that time nicl Mr. Munson was one of the offices Is. I 
could not Sily whether Myr. Cotzhausen Wits present 
When the bill of sale from the Oleograph Co. to the 
Lithovraphing Co. was made, but vou told me to make 
it that way that was done. To owas not present. 1 
ever subscribed to Urn stock, | could not swe 
that Pnever was a stockholder in the company. They 
elected me President. They claimed they lade it 
out ancl had it ready for me, : : Mr. Munson 
was to bring us his money but he refused, or he didn’t 
bring in tis share and Po had all the risk and T had 
other tunds. He eve ntually went out im April, ISS. 
There were other directors of the Chicago Lithogriaph- 
ing Company after November TS but Lam not sure 
abont it) (46) 


It is submitted that the judgment of the Cireuit Court 


should be reversed 


ENOCH TOTTEN, 
/ ;" Plaintiff in Krvor. 
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a Pleas. 


Pleas in the circuit court of the United States for the northern 
district of Ohio, western division, held at the United States court- 
rooms, in the city of Toledo, in said district aforesaid, before the 
Honorable Howell E. Jackson, circuit judge for the sixth circuit, 
and Honorable Augustus J. Ricks, district judge for the district 
aforesaid, on the fifteenth day of January, A. D. 1890, the same 
being a day of the December term, 1889, of said court, in the year 
of our Lord one thousand eight hundred and eighty-nine, and in 
the one hundred and fourteenth year of the Independence of the 


United States of America. 
MARTIN W. SANDERS, Clerk. 


] And thereupon, to wit, on the 18th day of May, A. D. 1889, 
there was duly filed in the clerk’s office of said court to fol- 
lowing bill, to wit: 


Bill. 


United States Circuit Court, Northern District of Ohio, Western 
Division. In Equity. 


To the judges of the circuit court of the United States for the north- 
ern district of Ohio, western division: 


James W. Fellows, Richard C. Fellows, Julia Coddington, Mary 
Hoyt, Edward H. Schell, Mary E. Schell, Florence A. Cragin, Jane 
H. Cragin, Elizabeth S. Cragin, Wallace C. Andrews, of the city of 
New York and citizens of the State of New York; Theodore M. 
Towle, of the city of Brooklyn and a citizen of the State of New 
York; Robert Schell, Edward H. Scheli,and James W. Fellows, ex- 
ecutors and trustees of the last will and testament of Augustus 
Schell, deceased, of the city of New York and citizens of the State of 
New York, and John B. Carson, of the city of Chicago and a citizen 
of the State of Illinois, bring this their bill of complaint against 
William T. Walker, auditor of the city of Toledo; James K. Hamil- 
ton, mayor of said city of Toledo; George H. Cole, clerk of said city ; 
William W. Jones, Abner L. Backus, John E. Parsons, Thomas H. 
Tracy, and Clarence Brown, gas trustees of said city, and the City of 
Toledo, citizens of the State of Ohio, in said district and division. 

And thereupon your orators complain and say that they are sev- 
erally the owners of and tax-payers upon a large amount of real 
estate situate within said city of Toledo, and they bring this suit in 
behalf of themselves and also in behalf of a large number of like 
citizens, non-residents of the State of Ohio, who are also the owners 
and tax-payers upon a large amount of real estate situate within 
said city of Toledo, said property in all amounting in the aggre- 

ate, as valued and assessed on the tax duplicate of Lucas county, 

hio, within which county said city is situate, to upwards of one 

million of dollars, said sum being about one-thirtieth (5) of the 
1—1215 
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grand aggregate duplicate valuation of the personal and real prop- 
erty of said city as assessed on said duplicate for taxation. 

That the said other parties in whose behalf this suit is brought 
are numerous and cannot, without considerable inconvenience and 
delay, be brought before this court by name, but that the complain- 
ants herein represent their interests in the several matters set forth 
and complained of herein. 

That the said city of Toledo is a city of the third grade of the first 
class, within said State of Ohio. 

That on the twenty-second day of January, 1889, the General As- 
sembly of the State of Ohio passed an act entitled “An act to author- 
ize cities of the third grade of the first class to borrow money and 
issue bonds therefor for the purpose of procuring territory and right 
of way, sinking wells for natural gas, purchasing wells and natural 
gas works, purchasing and laying pipes, and supplying such city 

with natural gas for public and private use and consumption ;” 
2 which act of the said General Assembly is found in the Ses- 

sion Laws of said State of A. D. 1889, volume 86, at pages 7, 
8, and 9. 

That the said James K. Hamilton,the mayor of said city of Toledo, 
on the -— day of March, 1889, caused to be published a notice of the 
election, as set forth and required by said act, in several of the news- 
papers in said city, that the question of authorizing the issue of 
said bonds would be submitted to said voters of said city atthe mu- 
nicipal election to be held therein on the following first day of 
April, 1889. 

The municipal election in said city next after the passage of said 
act occurred on Monday, the first day of April, 1889, and at said 
election the qualified voters of the said city of Toledo voted on the 
proposition for the authority to issue said natural-gas bonds, and 
the returns of said election show that more than sixty per cent. of 
those voting upon said proposition voted therefor. 

That thereafter, on the 12th day of April, 1889, the Governor of 
the State of Ohio, as in such act provided, appointed William W. 
Jones, Abner L. Backus, Jolin E. Parsons, Thomas H. Tracy, and 
Clarence Brown as the trustees named in said act, and issued to said 
last-named parties certificates or commissions showing their appoint- 
ment and the respective terms thereof. 

That on the 27th day of February, 1889, the said General Assem- 
bly of the State of Ohio passed an act entitled “An act supplementary 
to chapter three, division eight, title twelve, of the Revised Statutes 
of Ohio,” which act of the said General Assembly is found in the 
Session Laws of A. D. 1889, volume 86, at pages 58 and 59, and 
said act has no other title than the one above expressed. 

That since the appointment of said trustees by the said Governor 
of said State the said trustees have assumed to organize as a board 
by the election of the said Wiliiam W. Jones as president thereof, 
and have already, and without any authority from the said city 
council of the said city of Toledo, and without having funds appro- 
priated for that purpose, and before the city council had passed any 
ordinance for the issuing of said bonds or any part thereof or other- 


prop- 
ught 


and 
lain- 
forth 


> first 


] As- 
thor- 
- and 
right 
tural 


edo, 
»f the 
1eWs- 
1e of 
mu- 
ay of 


said 
said 
n the 
and 
it. of 


or of 
on W. 
and 
said 
oint- 


sem - 
itary 
tutes 
1 the 
and 


‘rnor 
oard 
reof, 

city 
/pro- 

any 
ther- 


WILLIAM T. WALKER, 4C., ET AL. 3 


wise determined that the said city shall issue the same or any part 
thereof, incurred expense and liability and contracted debts in the 
name and on behalf of said city in various ways, assuming and as- 
serting that they have the right and authority to doso, and that the 
citv of Toledo will be liable therefor and hound to pay the same 
out of funds hereafter to be raised by taxation. 

That the said city of Toledo is the only city of the third grade of 
the first class in the said State of Ohio and the only city to which 
the said act of the General Assembly is or can be applicable. 

That said city of Toledo contains within its corporate limits about 
twenty-five (25) square miles of territory and over two hundred and 
fifty (250) miles of established and laid-out streeis; that about one- 
fourth (4) of the territory embraced in said city limits has not been 

laid out into lots or streets and alleys, and is contained in 
3 large tracts of land undivided and not intersected by streets . 

and alleys; that not more than one-fifth of the balance of the 
territory in said corporate limits is built up or occupied by houses 
or structures or by inhabitants. 

That the population of said city is about one hundred thousand, 
the population at the last Federal census being about fifty thou- 
sand. 

That the total duplicate valuation of all the property, real and 
personal, in said city of Toledo is less than $32,000,000, and the 
total indebtedness of said city of Toledo now exceeds three and one- 
half millions of dollars ($2,500,000); that the present rate of tax- 
ation in said city is two cents and seven mills on every dollar of the 
duplicate valuation of the real and personal property of said city ; 
that said rate does not embrace any special taxes or assessments for 
the construction of sewers, lighting the streets, grading, paving, or 
otherwise improving of its streets, alleys, or public places or other 
special improvements, which aggregaie annually large sums of 
money, to wit, upwards of one hundred thousand dollars annually, 
and for the payment of which the costs are assessed upon the im- 
proved and unimproved property of said city. 

That the burden of taxation in said city is now excessive and as 
heavy as can or ought to be borne by its citizens and tax-payers ; 
and plaintiffs aver that the city of Toledo is so improved and built 
up that, while the population does not exceed 100,000, as hereinbe- 
fore stated, its inhabitants are scattered over a large part of the en- 
tire area of the city and are found in all directions, who will, if said 
pipe line mentioned in. said act is constructed, be taxed therefor 
without receiving the berefit contemplated by said act, unless most 
if not all of said streets of said city are piped ready to supply all of 
the citizens within said city of Toledo located thereon with said 
natural gas. 

That to purchase and acquire the necessary territory, construct 
the line from without said city into said city, and pipe the said 
streets of said city so as to enable the said city to furnish all the 
residents and citizens thereof that will be assessed and taxed there- 
for with natural gas for fuel will cost from three millions to five 
willions of dollars, as complainants are informed and believe and 
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so charge the fact to be, and that it will require for the construction 
and completion of said work from two to three years time. 

That long before the same could be built and said streets piped 
the said city council of said city of Toledo will have the right under 
existing laws to fix the price of gas to be charged by the now exist- 
ing companies at such a price as will be fair and just and furnish a 
fair and adequate return for the money invested ; that if the city 
should itself engage in the business of constructing a pipe line, 
piping the streets of said city and furnishing gas to consumers 
therein at any price less than that which it might and may thus fix 
by ordinance for the existing companies, will necessarily result in 
placing an unjust and inequitable burden upon the property of those 

who do not use said gas and whose property is unimproved, 
4 and will result in a large tax and assessment being placed 
upon the many for the benefit of the few. 

That there is no present necessity, advantage, or benefit to the city 
or its citizens to be derived from engaging in an enterprise which 
is peculiarly speculative and of a business character or incurring the 
indebtedness aforesaid ; that to engage in such enterprise and busi- 
ness will result in unnecessary, burdensome, and unjust taxation, 
and in its operation and effect will violate the rule of equity in 
taxation and result in confiscating or appropriating private prop- 
eriy without compensation, benefit, or advantage, and cause great 
and irreparable injury to the said complainants and those in whose 
behalf this suit is brought. 

That there are now within said city of Toledo, engaged in said 
business of furnishing and supplying gas to consumers, two private 
corporations, viz., the Northwestern Ohio Natural Gas Company 
and the Toledo Natural Gas Company, incorporated under and 
by virtue of the laws of the State of Ohio, of the General As- 
sembly of said State of Ohio, and are now supplying said city of 
Toledo and the citizens thereof with natural gas for fuel and heat- 
ing purposes, having piped the same from the gas fields of Wood 
and Haneock counties, in said State, to said city of Toledo, and laid 
pipes inall of the populous streets of the said city of Toledo,and are 
now supplying all of the citizens of said city on the line of said 
streets so piped who desire to use the same for fuel or heating pur- 
poses. 

That on the 6th day of September, 1886, the said city council of 
the city of Toledo passed an ordinance granting to said Northwestern 
Natural Gas Company the right to lay pipes in said streets of said 
city to supply said gas to its citizens,a true copy of which ordinance 
is found in the records of the ordinances of the city of Toledo and 
will be filed herewith, and to which reference is here made, and made 
a part hereof the same as if it were fully copied herein, and which 
said ordinance gave to the said company the right, upon certain 
conditions therein named and which have been complied with by 
said company, and which constituted the consideration therefor, to 
lay and maintain pipes, regulators, fixtures, and machinery in the 
streets, highways, lanes, alleys, &c., of said city for the purpose of 
supplying gas to consumers in said city of Toledo, and to the terms 
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of which said company assented and agreed, and the same consti- 
tuted a valid and existing contract with said city, which is now in 
full force and effect and under which said company and the other 
company hereinafter named have piped a large part of said city and 
incurred a very large outlay and expense. 

That at or about the sane time an ordinance substantially the same 
as the one above mentioned was also passed by the said city coun- 
cil of said city of Toledo granting to said Toledo Natural Gas Com- 
pany the same rights and privileges as set forth in said ordinance to 
said Northwestern Ohio Natural Gas Company and subject to the 
sume terms and conditions, and that under said ordinances both of 
said companies have laid their main pipes from the gas field—a 
distance of some thirty-six to forty miles froin the city—into the city 

and have piped the streets of said city as aforesaid, and are 
5 now furnishing said natural gas to the consumers within said 

city for domestic purposes and to the manufactrrers thereof - 
for manufacturing purposes. 

That on the 4th day of March, 1887, the said General Assembly 
of the State of Ohio passed an act entitled “An act to amend sections 
2478 and 2491 of the Revised Statutes of Ohio,” whereby the power 
was conferred upon the council of the said city of Toledo to fix the 
price to be charged to consumers for said natural gas so furnished 
by said companies, and which act of said General Assembly will be 
found in Session Laws of A. D. 1887, volume 84, Ohio Laws, at page 
39; that said law only authorized the city council to fix the price to 
be charged by natural or artificial gas companies, and does not au- 
thorize said city council to fix the price or any prices to be charged 
by said natural gas trustee, but, on the contrary, the said act passed 
ou February 27th, 1889, entitled “An act supplemental to chapter 
three, division eight, title twelve, of the Revised Statutes of Ohio,” 
undertakes to make the said general law applicable to said natural 
gas trustees, and, if it gives said trustees any power, authorizes them 
to fix the price to be so charged to its consumers, thus conferring 
corporate power on said city of Toledo by a special act exempting 
said city of ‘Tuledo from the operation of said general law of March 
4th, 1887, and creating and authorizing an unlawful, unjust dis- 
crimination against existing and vested rights in favor of said nat- 
ural gas trustees and said city of Toledo in its contemplated business 
of selling gas for fuel to its citizens and public and private consumers, 
and said act is in violation of and inhibited by sections one and six, 
article 13, of the constitution of the State of Ohio. 

That the said city council of the said city of Toledo, by ordinance 
passed July 9th, 1887, fixed the price to be so charged by said com- 
panies for the period of three years from the date of such ordinance, 
during which time said city council in and by said ordinance agreed 
that it would not require said companies, by ordinance or otherwise, 
to furnish said gas at any less price than named in said ordinance, 
und said companies filed their acceptance thereof in writing with 
the city clerk of said city, and sai? ordinance is now in full force 
and effect and in operation and a valid and subsisting contract with 
said natural gas companies, and said natural gas companies have 
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now about one hundred miles of pipe laid in the streets of said city 
and are supplying gas therefrom, and said act is in violation of the 
provisions of section 28, article 2, of the constitution of the State of 


Ohio. 

Complainants further say that there is no natural gas to be pro- 
cured, as complainants are informed and believe and so charge the 
fact to be, at any nearer point to the city of Toledo than a distance 
of about thirty miles; that the whole plan and purpose of said law 
is to furnish to certain parts of the city gas at public expense to 
enable the owners of said real estate therein to offer the same to 

manufacturers, who might be induced thereby to locate on 
6 suid real estate manufacturing establishments because of the 

inducement of cheap fuel which it is contemplated to offer 
them through said city pipe line, thus enabling said city of Toledo 
to lend its aid and credit to private enterprises and private interests 
and expend the public moneys for the benefit of private enterprises 
and purposes. 

That there is no provision in said law for the expenditure of any 
money for the purpose of extending said proposed gas line beyond 
the sum mentioned in said act, of $750,000, and which said sum is 
wholly inadequate to buy the territory, construct the line and pipe 
the streets of said city, and furnish gas to the consumers therein ; 
that said law authorizing said city to engage in said business and 
borrow money therefor upon bonds to be issued by it is in conflict 
with article eight, section six, of the constitution of the State of 
Ohio. ; 
That the business of furnishing fuel and heat to private citizens 
or corporations is not such a public purpose as will authorize the 
levy of taxes therefor, and said municipality, if it issues said bonds, 
must meet and pay the interest and principal thereof by a general 
levy, as provided in said act, upon all the property, personal and real, 
situate within said city, in addition tothe general levies now by law 
authorized for other purposes. 

That the proposed plan of engaging in said enterprise, expending 
the moneys, and taxing the property-owners of said city therefor, is 
purely speculative, uncertain, and hazardous; that said city has no 
gas, no lands in which gas cau be found, and no leases or gas wells 
or gas supply of any kind, and it will be compelled, if it resorts to 
the powers granted by said law, to explore, experiment, and expend 
a large amount of money in developing, exploring, and experiment- 
ing in boring for gas without any certainty of obtaining the same, 
and with great uncertainty as to quantity and duration. 

That said business can only be conducted by said city of Toledo 
or its said officers and trustees out of moneys arising from the sale 
of the bonds authorized by said act and only to the extent of ,said 
bonds thus authorized, wholly irrespective of whether the same are 
or will be adequate or sufficient therefor. 

That said contemplated investment is purely speculative and is 
designed, as complainants believe and so aver the fact to be, for the 
purpose of enabling the owners of lands or leases of territory which 
is undeveloped to have the same bored, investigated, and developed 
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at public expense, without any certainty or reasonable probability of 
any adequate or sufficient return therefor. 

That natural gas is only found in limited territory within the 
State of Ohio and confined to a few counties in the western part of 
the State and cannot be found in or piped to any part of the State 
remote from said territory, and the attemnpted classification in said 
law of all cities of the third grade of the first class in said State is 
and must in its operation be confined to said city of Toledo, and 

said law is an evasion of section 26, article two, of the con- 
7 stitution of Ohio, which provides that all laws of a general 

nature shall have a uniform operation throughout the State, 
nor shall any act, except such as relates to public schools, be passed 
to take effect upon the approval of any other authority than the 
General Assembly. 

That the collection of taxes from the tax-payers of the city of 
Toledo and those owning property therein, both resident and non- 
resident thereof, for the purpose of supplying cheap fuel for manu- 
facturing or domestic purposes to those who are situated so as to. 
make it profitable or advantageous to use or utilize the same, is in 
conflict with and in violation of the provisions of the bill of rights 
of the constitution of the State of Ohio and of section nineteen, 
article one, of said constitution, which provides that private prop- 
erty shall ever be held inviolate but subservient to public welfare. 
The purpose for which said exaction of taxes is contemplated is not 
a public purpose or subservient to the public welfare, and is a pri- 
vate enterprise for private gain and, as before alleged, for the sole 
benefit and advantage of persons in such situation as to be enabled 
to take advantage of the fuel thus contemplated to be furnished them 
in their business or homes. 

That said law is otherwise invalid and void for many other good 
and sufficient reasons in law, among which is that the said law con- 
tains no provision for the collection of any revenue from the pro- 
posed consumers of said natural gas, if any should be found or fur- 
nished under said act, or for selling the same or for providing in any 
iuanner, except by taxation on all the property both real and per- 
sonal of said city, for the cost of building or operating and main- 
taining said line or paying for the necessary gas which will have 
to be purchased to be supplied to the consumers thereof through 
said proposed line. 

No provision for the election or the appointment of successors to 
said trustees and no provision for supplying or paying for any defi- 
ciency that may arise in the original or any additional cost of con- 
structing or maintaining the same. 

That, notwithstanding the many things herein averred and the 
invalidity of said law, the said city council of the said city of Toledo 
did, on the 29th day of April, 1889, pass an ordinance for the issu- 
ing of seventy-five thousand dollars ($75,000) of said bonds, and the 
mayor of said city has signed said ordinance and has either signed 
or threatens to sign said bonds, and said George H. Cole as such 
city clerk also has signed or is about to sign said bonds, and said 
defendants are proposing to and have advertised the same to be sold 
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upon the 10th day of June, A. D. 1889, at the office of the said au- 
ditor of the said city of Toledo, for the purpose of raising money to 
be expended in the enterprise aforesaid. On the 18th day of May, 
A. D. 1889, your orators requested the city solicitor of said city of 
Toledo, in writing, to commence an action, as provided by’ section 

1778 of the Revised Statutes of Ohio, and the said city so- 
8 licitor then and there refused so to do. 

Complainants ask that a preliminary injunction may be 
granted herein, restraining the said city of Toledo, its officers and 
agents, from issuing any bonds or incurring any indebtedness or ob- 
ligation of any kind under the provisions of said act, or for any of 
the purposes therein named or contemplated, and restraining. said 
James K. Hamilton, mayor of said city, and George H. Cole, the 
clerk of said city, from signing or executing any of such bonds or 
obligations, and restraining said William T. Walker, said auditor of 
said city, or said City of Toledo from selling or offering for sale, or 
delivering or attempting to deliver or selling, any or all of said bonds 
to any person or persons whomsoever, and restraining said gas trus- 
tees herein named from making or incurring any indebtedness of 
any kind or expending or appropriating any of the city’s moneys 
now in their hands or the proceeds of auy bonds that may now be 
in their hands for any of the purposes named in said act, and that 
upon a final hearing hereof the said injunction may be made per- 
petual and all of the said defendants and their successors in office 
may be perpetually enjoined and restrained from doing any of the 
acts or things herein complained of and enumerated in the above 
prayer for a temporary injunction ; that said law may be declared 
invalid; that all taxation of every kind for any.of the purposes 
named in said act may be declared illegal and void; that the said 
City of ‘Toledo, its officers and agents, may be perpetually enjoined 
and restrained from levying or attempting to levy or collect any 
taxes upon the real or personal property of these complainants or 
either of them or any of those in whose behalf this suit is brought 
for any or all of the purposes named in said act, or for paying the 
principal or interest of said bonds or any of them, or other debt or 
obligation incurred or issued thereunder. 

May it please your honors, the premises considered, to grant unto 
your complainants a writ of injunction, issuing out of and under the 
seal of this honorable court, enjoining and restraining the said Wil- 
liam T. Walker, auditor of said city; James K. Hamilton, mayor 
of said city ; George H. Cole, clerk of said city ; William W. Jones, 
Abner L. Backus, Jolin E. Parsons, Thomas H. Tracy, and Clarence 
Brown, gas trustees of said city, and the City of Toledo, its officers 
and agents, from offering for sale or selling, or transferring or other- 
wise disposing of said bonds or any of them. : 

And that your orators may have such further relief as the nature 
of the case requires and to your honors seem meet. 

May it please your honors to grant unto your orators not only the 
writ of injunction, conformable to the prayer of this bill, but also a 
writ of subpcena therefrom to the said William T. Walker, auditor 
of the city of Toledo; James K. Hamilton, mayor of said city; 
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George H. Cole, clerk of said city; William W. Jones, Abner L, 
Backus, John E. Parsons, Thomas H. Tracy, and Clarence Brown, 
gas trustees of said city, and the City of Toledo, commanding them, 

on a day certain therein named, to be and appear before this 
9 honorable court, then and there to answer the remises, and . 

to stand to, perform, and abide such further order, direction, 
and decree as may be made against them ; and your orators, in duty 


bound, will ever pray. 
STEVENSON BURKE, 
DOYLE, SCOTT & LEWIS, 
E. D. POTTER, Jr., 
Solicitors and of Counsel for Complainants. 


UnitTep States OF AMERICA, } 
Northern District of Ohio, Western Division, 


At the city of Toledo, in the county of Lucas and district afore- 
said, on this 18th day of May, 1889, personally appeared E. D. Potter, 
Jr., who, being duly sworn according to law, deposes and says that 
he is one of the solicitors of the said comnplainants in said suit ; that 
none of said complainants are now within said district or State, but 
absent therefrom, and for that reason affiant makes this affidavit. 
Affiant says he has read over and knows the contents of said bill ; 
that the facts therein stated upon information and belief he believes 
to be true, and as to the other matters therein stated the saime are 


true in substance and in fact. 
| ‘ E. D. POTTER, Jr. 
Sworn to before me and subscribed in my presence this 18th day 


of May, A. D. 1889. 
EDWARD H. SMITH, 
[SEAL. ] Notary Public, Lucas County, Ohio. 


We hereby jointly and severally acknowledge ourselves security 
for all costs for which the complainants may be liable in this suit. 


May 18, 1889. 
E. D. POTTER, Jr. 
JOHN H. DOYLE. 


10 Afterwards, to wit,on the 18th day of May, A. D. 1889, 
there was issued from the clerk’s office of said court the fol- 
lowing writ of subpoena, to wit: 


Subpena. 


Un1TeED STATES OF AMERICA, ; 
Northern District of Ohio, Western Division, 
The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting : 
You are hereby commanded to summon William T. bees 


auditor of the city of Toledo; James K. Hamilton, mayor of sai 
2—1215 
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city of Toledo; George H. Cole, clerk of said city; William W. 
Jones, Abner L. Backus, John E. Parsons, Thomas H. Tracy, and 
Clarence Brown, gas trustees of said city, and the City of Toledo, if 
they be found in your district, to be and appear in the circuit court 
of the United States in and for the division and district aforesaid, 
at Toledo, on the first Monday in August next, to answer a certain 
bill in chancery filed and exhibited in said court against them by 
James W. Fellows, Richard C. Fellows, Julia Coddington, Mary 
Hoyt, Edward H. Schell, Mary E. Schell, Jane H. Cragin, Elizabeth 
S. Cragin, Wallace C. Andrews, Theodore M. Towle, Robert Schell, 
Edward H. Schell, and James W. Fellows, executors and trustees of 
' the last will and testament of Augustus Schell, deceased ; John B. 
Carson, Florence A. Cragin. 

Hereof they are not to fail under the penalty of the law thence 
ensuing ; and have you then and there this writ. : 
Witness the Honorable Melville W. Fuller, Chief Justice 

[sEAL.] of the United States, this 18th day of May, A. D. 1889, and 
: in the 113th year of the Independence of the United States 


of America. 
A. J. RICKS, Clerk, 
By HALLIE W. BROWN, 
Deputy Clerk. 


1] MrMorANDUM.—The said defendants are required to enter 

their appearance in this suit, in the clerk’s office of said 
court, in Toledo, on or before the first Monday of July, 1889 ; other- 
wise the said bill may be taken pro confesso. 


A. J. RICKS, Clerk. 


Afterwards, to wit, on the 22d day of May, A. D. 1889, said writ 
was returned to said clerk’s office, with the marshal’s return thereon 
in the words and figures following, to wit: 


NORTHERN District oF OHIO, 8s: 


On the 20th day of May, 1889, at Toledo, Ohio, I made due serv- 
ice of this writ by delivering a true and duly certified copy thereof to 
each of the within named: William T. Walker, auditor of the city 
Toledo; James K. Hamilton, mayor of said city of Toledo; George 
H. Cole, clerk of said city; William W. Jones, Abner L. Backus, 
John KE. Parsons, Thomas H. Tracy, and Clarence Brown, gas 
trustees of said city, and by delivering a like copy for said city of 
Toledo to James K. Hamilton, its mayor. 

b. F. WADE, 
U. 8. Marshal. 


12 Afterwards, to wit, on the 29th day of May, A. D. 1889, 
there was filed in the clerk’s office of said court the following 
exhibit, referred to in the bill; to wit: 


i 
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EXHIBIT. 


An ordinance granting to the Northwestern Ohio Natural Gas Com- 
pany the right and privilege to lay, maintain, and operate gas 
pipes in the city of Toledo for heating and power purposes, aud 
repealing an ordinance entitled “ An ordinance granting to the 
Citizens’ Natural Gas Company the right and privilege to main- 
tain and operate gas pipes in the city of Toledo for heating and 
power purposes.” 


Section 1. Be it ordained by the common council of the city 
of Toledo, That, subject to the terms, conditions, and provisions of 
this ordinance, there is hereby granted to the Northwestern Ohio 
Natural Gas Company, its successors and assigns, the right of way 
along, through, and under the streets, avenues, lanes, alleys, and 
public places in said city for the purposes of laying, constructing, 
maintaining, and using and operating one or more lines of gas 
mains and branch pipes, with necessary feeders and service pipes, 
drips, and other devices necessary for the successful operation of said 
lines and pipes in the conducting, supplying, and delivering 
natural or produced gas to consumers thereof for heating and power 
purposes. 

Section 2. Whenever such company or corporation shall desire 
to lay down, relay, or extend their gas pipes through any of the 
streets, alleys, avenues, or public places of said city application fer 
that purpose shall be made to the city civil engineer of said city 
and permission therefor obtained in writing before making any ex- 
cavation or doing any other work in that connection; and all ex- 
cavations made and all work done under the power and authority 
conferred by this ordinance on the streets, alleys, avenues, and pub- 

lic places of said city shall be under the direction of the city 
13 civil engineer and to the approval of said engineer and the 

common council of said city: Provided, however, that said 
company or corporation shall not make any excavation nor tear up 
the pavements for the purpose of Jaying any pipes in Summit street 
from Perry street to Elm street without permission being first 
granted therefor by resolution of the common council; but the said 
corporation may, under the direction of the city civil engineer, cross 


_ Summit street between the points aforesaid with their said pipes 


by tunnelling under said street in such manner as to not injure or 
affect the pavement of said street. 

Section 3. Such company or corporation shall not open or en- 
cumber more of any street, avenue, alley, lane, or public place at 
auy one time than may be necessary to enable it to proceed with 
advantage in laying such main feeder, connection, or service pipe, 
por more than shali have been previously authorized by the permit 
in writing, obtained from the city civil engineer, nor shal! said com- 
pany or corporation permit any such street, alley, avenue, lane, or 
public place to remain open or encumbered for a louger period than 
may be reasonably necessary to execute the work for which the same 
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shall have been opened, nor without putting up and maintaining 
the necessary barriers and lights so as to effectually prevent occur- 
rence of any accident in consequence of such opening or encutnber- 
ing of such street, alley, evenue, or public place. 

Section 4. Whenever such company shall open ground in any 
street, alley, avenue, or public place they shall forthwith, after lay- 
ing such mains, pipes, &c., in the same, restore the pavement, side- 
walk, and ground to a condition equally good as before and at their 
own expense; and said company shall, also at their own expense, 
put and keep any portion of the street, pavement, planking, or 
macadamizing removed by them for such purpose in as good con- 

dition as the same was before such work or removal, and shall 
14 keep the same in as good condition for one year thereafter. 

If said company or corporation shall fail todo any of the 
work required by this section the same may be done by said city, 
and said company or corporation shall be liable for the costs 
thereof. 

Section 5. Such company or corporation shall do no permanent 
injury to any street, rs soma alley, avenue, or public place or in 
any manner unnecessarily disturb or interfere with any water or 
gas pipes or any sewer now laid by said city or any other authorized 
person, company, or corporation ; also said The Northwestern Ohio 
Natural Gas Company shall save the said city of Toledo harmless 
from any and all damages or injury which it may at any time 
incur by reason of any excavation that shall be made under this 
ordinance or by reason of conducting said natural gas through the 
streets, alleys, lanes, or public places in said!city by said company 
or corporation or its use by said company. 

Section 6. Whenever the common council of the city of Toledo 
shall determine to pave or otherwise improve any of the streets, 
alleys, lanes, or public places of said city, said company or corpora- 
tion shall, if required so to do by ordinance of the common 
council, lay down their mains and service pipes in and along the 
property so to be improved at such time as the common council 
may direct. 

Section 7. The Northwestern Ohio Natural Gas Company, its 
successors or assigns, shall make connections with the mains or 
branch lines and lay service pipes for furnishing natural gas to con- 
sumers adjacent to said lines who may desire to use the same, pro- 
vided that in the opinion of the said common council the amount 
of gas consumed by such parties will justify the laying of said pipes 
and making such connections; said service pipe to be laid by said 
company to the curb line on all streets or avenues without expense 

to said parties desiring to use the same. ° 
15 Section 8. Should said The Northwestern Ohio Natural Gas 

Co., its successors and assigns, neglect or fail to prosecute with 
all reasonable diligence the work of bringing natural gas to Toledo 
for the foregoing purposes and fail te furnish a reasonable supply of 
the same by October Ist, 1887, the franchises and privileges herein 
granted may be by a resolution, duly passed by said common council 
declared forfeited and all rights hereby acquired shall then deter. 
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mine and cease. The right to further regulate the furnishing of 
said natural gas to consumers shall be subject to such terms and 
conditions as said common council and said company or corporation 
may hereafter determine upon. This ordinance and all rights 
herein granted shall be subject to any general ordinance or ordi- 
nances which may hereafter be adopted by the common council 
regulating the mode and manner of laying, relaving, and repairing 
the mains or pipes, conductors, connections, and drips, and the con- 
| ducting of gas through the streets, lanes, alleys, squares, docks, and 
lands of said city not inconsistent with the provisions of this ordi- 
nance. 
Section 9. That an ordinance entitled “An ordinance granting 
if the Citizens’ Natural Gas Company the right to lav and maintain . 
gas pipes in the streets, alleys, and public places in the city of Toledo 
for heating and power purposes, passed November 16th, 1885, be, 
and the same is hereby, repealed. 
Passed Sept. 6th, 1886. 


Attest: H. D. STANDART, City Clerk. 
Approved Sept. 7, 1886. 


S. F. FORBES, Mayor. : 
I hereby certify that this ordinance was published in the Toledo r 
Eve. Bee Sept. 13 and 14, 1886. ‘Ga 
H. D. STANDART, City Clerk. ~ 9 


I hereby certify that the foregoing is a true and correct copy of 
an ordinance passed Sept. 6, 1886, and recorded in vol. 8, folio 219, 
General Ordinances of the City of Toledo. 


G. H. COLE, City Clerk, 
Toledo, Feb’y 27, 1889. 


16 Afterwards, to wit, on the 31st day of May, A. D. 1889, there 
| was filed in the clerk’s office of said court the following an- 
| swer, to wit: 
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Answer. 


In the Circuit Court of the United States, Northern District of Ohio, 
Western Division. 


JaMrEs W. Fetitows, Ricnarp C. Fettows, Jutta ) 
Coddington, Mary Hoyt, Edward H. Schell, Mary 
E. Schell, Florence A. Cragin, Jane H. Cragin ,Eliza- 
beth S. Cragin, Wallace C. Andrews, Theodore M. 
Towle, Robert Schell, Edward H. Schell, and James 
W. Fellows, Executors and Trustees of the Last Will 
and Testament of Augustus Schell, Deceased, and 
John B. Carson -In Equity. 

v8. 

Wituram T. Wacker, Auditor of the City of Toledo; 
James K. Hamilton, Mayor of said City of Toledo; 
George H. Cole, Clerk of said City; William W. 
Jones, Abner L. Backus, John E. Parsons, Thomas 
H. Tracy, and Clarence Brown, Gas Trustees of said 
City, and The City of Toledo. ’ 


Joint answer of William T. Walker, James K. Hamilton, George 
H. Cole, William W. Jones, Abner L. Backus, John E. Parsons, 
Thomas H. Traey, Clarence Brown, and The City of Toledo, de- 
fendants, to the bill of complaint of James W. Fellows et al.,com- 
plainants. 


These defendants, now and at all times hereafter, reserving all 
manner of benefit and advantage to themselves of exception to the 
many errors and insufficiencies in said bill contained, for answer 
thereto, or unto so much or such parts thereof as these defendants 
are advised is material for them to make answer unto, answer and 
say: 

They deny that the complainants bring said suit in behalf ofa 

large number of non-residents of the State of Ohio who are 
17 owners of and tax-payers upon a large amount, or any amount, 

of real estate situate within said city of Toledo; they deny 
that the complainants represent the interests of other parties, non- 
residents of the State of Ohio, in the matters set forth and com- 
plained of in their bill of complaint, and they deny that said com- 
plainants represent, or are authorized to represent, any persons, 
non-residents of the State of Ohio, other than themselves. 

These defendants <leny that the property so represented by said 
complainants amounts in the aggregate, as valued and asssessed 
upon the tax duplicate of Lucas county, Ohio, to upwards of one 
million dollars. They deny that said complainants represent allout 
one-thirtieth of the grand aggregate duplicate valuation of the per- 
sonal and real property of said city as assessed upon said duplicate 
.for taxation. Defendants are not informed whether said complain- 
ants are owners of or tax-payers upon a large amount of real estate 
situate within said city, or whether complainants are the owners of 
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or tax-payers upon any real estate within said city, and they there- 
fore deny that they are such owners and tax-payers and call for 
strict proof in that regard. 

Defendants aver that they are informed and believe, and so cha 
the fact to be, that the complainants above named are not in tru 
and in fact the real parties in interest in this action, but that, on 
the contrary, the same is collusively brought and attempted to be 
maintained solely at the instance and request and for the use and 
benenfit of the Toledo Natural Gas Company and the Northwestern 
Ohio Natural Gas Company, and the stockholders in each and both 
of said companies. Said The Toledo Natural Gas Company and the 
Northwestern Ohio Natural Gas Company are corporations duly or- 
ganized and existing under the laws of the State of Ohio and en- 
gaged in the business of transporting natural gas from the natural 
gas fields of Ohio to the city of Toledo, and of furnishing and sup- 
plying the same to the citizens of said city for public and private 
use and consumption. 

Defendants are informed and believe, and so allege the fact to be, 
that said complainants caused said suit to be instituted solely at the 
instigation and upon the request of said companies, their stock- 
holders and representatives ; that said natural-gas companies, their 

stockholders and representatives, have undertaken and agreed 
18 to furnish money for and to pay all expenses incurred by or 

incident to said litigation, including the counsel fees herein, 
for which complainants may be liable. 

And defendants aver upon information and belief that said natu- 
ral-gas companies and their stockholders are the real parties in in- 
terest herein, and have caused this suit to be brought in the names 
of and for the pretended benefit of the complainants herein im- 
properly and collusively, for the sole purpose of creating a cause 
cognizable by this honorable court. 

Defendants deny that said trustees have assumed or asserted that 
they have the right and authority to incur expense and liability 
and contract debts in the name and on behalf of said city without 
having funds appropriated and available for that purpose. They 
deny that they have incurred any liability, except such as is con- 
tingent upon the issue and sale of bonds and the appropriation of 
money for the payment thereof, and they contracted such contingent 
liability only for the purpose of incurring the preliminary expenses 
incidental to the organization of the board of trustees. 

These defendants deny that said city of Toledo is the only city in 
the State of Ohio to which said act of the General Assembly in com- 
plainants’ bill of complaint referred to is or can be applicable. 

Defendants deny that the total duplicate valuation of all the prop- 
erty, real and personal, in the city of Toledo is less than thirty-two 
million dollars, and they deny that the total indebtedness of said 
city of Toledo now exceeds three and one-half million dollars. 

Defendants deny that the taxation in said city is excessive, or 
that it is unreasonably heavy and burdensome; and they aver that 
the rate of taxation in said city, in comparison to the actual value 
of property subject to taxation, is much less than the rate of 
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taxation in other cities of similar size and condition, compared with 
the actual value of property subject to taxation in such cities; that 
the value of real estate upon the tax duplicate of said city of 
19 Toledo was fixed and determined at the decennial valuation 
of real estate in said city in the year 1880, at which time said 
city of Toledo had a population of about fifty thousand inhabitants ; 
but the present actual value of said real estate is very much in ex- 
cess of the duplicate valuation thereof, and the actual burden of 
taxation in said city is therefore much less than appears from a com- 
purison between the rate of taxation and the duplicate valuation of 
property. 

While expressly denying that any material part of the indebted- 
ness incurred in the construction of said pipe line, if the same shall 
be constructed, will ever be levied or assessed upon the property of 
complainants and the other tax-payers of said city, defendants aver 
that if the entire cost thereof should be assessed and charged upon 
the property standing upon the tax duplicate of said city the same 
would not constitute an unreasonable or unlawful tax or charge 
against said property. The bonds so authorized by the common 
council of said city of Toledo on the 29th day of April, 1889, in the 
aggregate $75,000, are made to run for a period of thirty years from 
the date of the issue thereof, bearing interest at the rate of four and 
one-half per cent. per annum, payable semi-annually; and defend- 
ants aver that long prior to the date of the maturity of said bonds 
the income to be derived from supplying such city and the citizens 
thereof with natural gas for public and private use and consmption 
will, as defendants believe, largely exceed the amount of bonds so 
authorized to be issued and the interest thereon and be more than 
sufficient to meet the obligations thereby incurred. : 

Defendants deny that if said pipe line is constructed said com- 
plainants or any of the citizens or tax-payers of said city will be 
taxed without receiving the benefit contemplated by said act, or 
that they will be taxed without receiving a benefit very largely in 
excess of the amount of taxation. They deny that it is necessary to 
pipe, or that such benefit will be conditioned upon the piping of 
most, if not all, the streets of said city ready to supply all of the 
citizens within said city with natural gas. 

Defendants deny that it will cost from three to five million dol- 
lars to purchase and acquire the necessary territory to construct the 

line from without said city into said city and pipe the streets 
20 of said city so as to supply such city and the citizens thereof 

with natural gas for public and private use and consumption ; 
and they deny that it will require for the construction and comple- 
tion of said work from two to three years of time. On the contrary, 
defendants aver that they are informed and believe, and so allege 
the fact to be, that said work can be constructed and completed 
within twelve months from the time the proceeds of such bonds shall 
be availabie for the purposes of said act. They aver, upon like in- 
formation and belief, that said pipe line can be constructed from 
the gas fields tributary to Toledo, to and within said city of Toledo, 
for and within the sum authorized by act of January 22, 1889, 


WILLIAM T. WALKER, 4¢C., ET AL. 17 


Defendants deny that if said city of Toledo should, in pursuance 
of the authority conferred by said act of January 22, 1889, construct 
said pipe live and supply gas to said city and its citizens, it would in 
any manner result in placing an unjust and inequitable burden upon 
the property-owners who do not use gas and whose property is un- 
improved, or that the result would be placing a large tax and assess- 
ment upon the many for the few. They deny that there is no pres- 
ent necessity, advantage, or benefit to the said city or its citizens to 
be derived from engaging in the enterprise contemplated by said 
act, and they deny that said enterprise is or will be peculiarly specu- 
lative. They deny that to engage in such enterprise will result in 
unnecessary, burdensome, and unjust taxation, or that the operation 
and effect thereof will be to violate the rule of equity in taxation, 
or that it will result in confiscating or appropriating private property 
without compensation, benefit, or advantage, or that it will cause ir- 
reparable or any injury to said complainants or to those in whose 
behalf this suit is pretended to be brought or to any other tax-payers 
of said city of Toledo. 

Defendants aver that said The Northwestern Ohio Natural Gas 
Company and The Toledo Natural Gas Company were at the times 
mentioned in said bill of complaint granted the right to Jay pipes 
in the streets of said city of Toledo to supply natural gas to said city 
and its citizens for the purpose of furnishing heat and power only; 

that said gas companies have piped a portion of the streets of 
21 said city and are engaged in supplying gas to certain con- 

sumers along the streets so piped; but defendants deny that 
said gas companies have furnished or are furnishing natural gas to 
said city and its citizens in aéeordance with the terms and condi- 
tions imposed by said ordinance, or that they are supplying, or, 
with the lines as at present constructed, are capable of supplying, 
natural gas to all of the citizens of said city who desire to use the 
saine, or that they are supplying or can supply to consumers, who 
are now using the same, gas in quantities sufficient for the purposes 
for which it is desired. They aver that said gas companies have in 
many instances failed and refused to be governed by the prices 
fixed by said ordinance, and that said gas companies have charged 
and are now charging many consumers a price largely in excess of 
the price authorized by said ordinance to be charged, and that by 
threats of refusing to furnish gas have compelled consumers in the 
city of Toledo to pay for gas su furnished at prices largely in excess 
of those authorized by said ordinance. 

Defendants aver that, while under the provisions of the statutes of 
the State of Ohio the common council of said city is authorized to 
fix the maximum price which said gas companies may charge for 
gas so furnished to consumers in said city, such power is of no practi- 
cal.use or benefit in regulating the price of gas for the reason that 
said companies can at any time refuse to furnish gas at the prices so 
fixed and wholly abandon their business of supplying gas to said 
city and its citizens. 

Defendants deny that said act of February 27, 1889, or any other- 
act mentioned in the bill of complaint confers corporate powers upon 
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said city of Toledo by special act, or that the same creates and au- 
thorizes an unlawful and unjust discrimination against existing 
and vested rights, or that said act or any of the acts in said bill of. 
complaint mentioned are in violation of any of the provisions of 
the constitution of the State of Ohio. 

Defendants deny that the plan and purpose of said law is to fur- 
nish to certain parts of the said city gas at public expense to enable 
the owners of real estate therein to offer the same to manufacturers 
who might be induced thereby to locate on said real estate manu- 

facturing establishments because of the inducement of cheap 
22 fuel, which it is contemplated to offer them through said city 

pipe line, thus enabling said city of Toledo to lend its aid and 
credit to private enterprises and private interests and expend the 
public moneys for the benefit of private enterprises and purposes. 

Defendants deny that the sole purpose and object of said act was 
to furnish fuel and heat to private citizens and corporations, and 
they deny that said municipality, if it issues the bonds provided for 
by said act, must meet and pay the interest and principal thereof by 
a general levy. ‘They deny that the enterprise authorized by said 
act is purely speculative or that the same is uncertain or hazardous. 
On the contrary, defendants aver that the city of Toledo, as a munic- 
ipal corporation and as the owner of numerous public buildings 
wherein the business of the corporation is transacted, and being 
charged with the duty of lighting and heating the same, and being 
also charged with the duty of lighting the public streets, highways, 
parks, and other public grounds of the city, wiil require and furnish 
for public use and consumption a large quantity of the gas so sup- 
plied if the purposes of said act shall be accomplished. There are 
located and established in said city of Toledo not only a large num- 
ber of public buildings used for public educational purposes, fire- 
department purposes, market-house purposes, and other customary 
public uses, but also a large number of hospital, asylum, and other 
charitable institutions devoted to the relief of the poor, the aged, 
the infirm, and destitute persons; to ali of which the city desires 
and may be required to furnish natural gas for the purpose of sup- 
plying light, heat, and power. 

Defendants aver that the only reason why said city has no gas 
or land in which gas can be found and_ no leases, gas wells, or gas 
supply of any kind is because none of the bonds so authorized by 
the common council of the said city of Toledo have been sold, with 
the exception of the sum of $10,000, which sum is insufficient to 
purchase the territory necessary and sufficient to supply such city 
with gas. But defendants aver that said city of Toledo can obtain 
an ample supply of gas at a reasonable cost and within the amount 
authorized by the said act to be expended for that purpose, and that 
it can obtain lands in which gas can be found, and that it can se- 

cure leases, gas wells, and a gas supply adequate to meet all 
23 the requirements of said city and sufficient to accomplish the 
purposes of said act; and they deny that said city will be 


compelled to explore and experiment for natural gas without any cer-— 


tainty of obtaining the same or with great uncertainty as to the 
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kind and duration thereof. Defendants aver that said gas territory 
is well defined ; that the supply of gas is certain, and, as defendants 
are informed and believe, practically inexhaustible. 

The public and private use and consumption of natural gas so to 
be furnished under the provisions of said act of January 22, 1889, 

Pp = * Will be of great public utility and benefit. The use and consump- 
4 tion of the same for purposes of light, heat, and power will re- 
' sult in a great public and private saving to the city of Toledo and 
the citizens thereof, and the piping of natural gas to said city, as 
contemplated by said act, will result in furnishing to said city and 
its citizens both public and private conveniences and advantages to 
such an extent as will cause a great increase in the population of 
y said city and the value of the property thereof. 
| Defendants aver that the gas fields tributary to the city of Toledo 
are ample to furnish natural gas to said city in quantities sufficient for 
the purposes named. Said lands are located in proximity to and 
sometimes intermingled with lands producing petroleum, and said 
gas lands and oil lands are in many instances owned and controlled 
in a common interest, to be used for the purpose of producing oil 
or gas according as developments may warrant such use. The 
natural-gas territory tributary to Toledo is limited, and a large 
portion thereof is already controlled by persons and corporations 
engaged in the business of producing and supplying natural gas 
and oil, but, as defendants are informed and believe and as they 
allege the fact to be, there still remains sufficient natural-gas territory 
tributary to Toledo to supply said city with natural gas for public 
and private use and consumption ; but defendants are informed and 
believe, and so charge the fact to be, that said The Northwestern 

Ohio Natural Gas Company and The Toledo Natural Gas Company, 
together with the Standard Oil Company, a corporation engaged in 
| the development of natural gas and oil lands in Ohio, and particu- 
larly in the production of oil, have attempted and are attempting to 
secure the entire and absolute control of ail the natural-gas 
24 territory tributary to Toledo for the purpose of regulating 
the production and controlling the supply and price of 
natural gas within such territory. 

Defendants are further informed and believe, and so charge the 
fact to be, that said Standard Oil Company, its stockholders and the 
persons chiefly in interest therein, are the stockholders and chief par- 
ties in interest and ownership in said The Toledo Nataral Gas Com- 
pany and The Northwestern Ohio Natural Gas a and that 
4~ said Standard Oil Company in Ohio and said The Toledo Nat- 
| ural Gas Company and The Northwestern. Ohio Natural Gas 

Company are owned and controlled in a common interest. The 
| object and purpose of such common ownership and interest is to se- 
i 


‘% 


cure the entire control of said gas lands tributary to Toledo and to 
prevent the city of Toledo and its citizens from securing its supply 
of natural gas for public and private use and consumption except 
through the companies aforesaid. 

And defendants aver that if said city of Toledo shall not be per- 
mitted to carry out the purposes of said act of January 22, 1889, aud 


20 JAMES W. FELLOWS ET AL. VS. 


furnish gas to said city and its citizens the said gas companies and 
the said Standard Oil Company will be able to and will secure a 
complete and absolute monopoly of said territory, and said city will 
be able to secure natural gas for itself and its citizens only upon the 
terms and at the prices and in quantities fixed by said companies, 
and thereby said city and its citizens will be deprived of the great 
benefits to be derived from the use of natural gas if said city shall 
not be permitted to furnish the same in accordance with the provis- 
ions of said act. 

Defendants deny that the business of furnishing natural gas under 
said act can only be conducted by said city of Toledo out of moneys 
arising from the sale of the bonds authorized by said act or only to 
the extent of the bonds so authorized. They deny that said con- 
templated investment is designed for the purpose of enabling the 
owners of land or leases of territory which is undeveloped to have 
the same bored, investigated, and developed at public expense. 

They deny that natural gas is only found in a limited territory 

within the State of Ohio or that the same is confined to a 
25 few counties in the western part of the State. On the con- 

trary, defendants aver that natural gas is found in other ter- 
ritory in the State of Ohio besides that which is tributary to the 
city of Toledo, and that natural gas isin fact piped to otner cities in 
said State frown other gas fields in said State. 

Defendants deny that said act of January 22, 1889, is or must in 
its Operaiion be confined to the city of Toledo, and they deny that 
said law is an evasion of any provision of the constitution of the 
State of Ohio. | 

Defendants deny that it is intended or that the purpose of said 
act is to collect a tax from the tax-payers of the city of Toledo for 
the sole purpose of supplying cheap fuel for manufaeturing and do- 
mestic purposes to those who are situated so as to make it profitable 
or advantageous to use or utilize the same. They deny that any 
taxes are to be exacted for any other than a public purpose, or that 
the purpose for which taxes are to be exacted, if at all, is not sub- 
servient to the public welfare. They deny that the purpose of said 
act is a private enterprise for private gain, or that the same is for 
the sole benefit and advantage of persons in such situation as to be 
enabled to take advantage of the fuel thus contemplated to be fur- 
nished them in their business or homes. 

Defendants deny that there is no provision for the collection of 
any revenue from the proposed consumers of natural gas, or that 
there is no provision for selling the same, or that there is no pro- 
vision for providing in any manner except by taxation on all prop- 
erty, both real and personal, of said city for the cost of building or 
operating and maintaining said line or paying for the necessary gas. 
On the contrary, defendants aver that there is ample provision in 
the acts referred to in.said bill and other acts of the General As- 
sembly of the State of Ohio now in force for the collection of reve- 
nue from consumers of said gas and for the sale of the same suffi- 
cient to enable said city to meet the entire indebtedness necessary to 
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be incurred for the construction of said line and the furnishing of 
gas under said act of January 22, 1889. 
Defendants deny that there is no provision for the election 
26 or the appointment of successors to said trustees, or that there 
is no provision for supplying or paying for any deficiency 
that may arise in the original or any additional cost of constructing 
or maintaining said line. 

Defendants aver that on the 9th day of May, 1889, Charles F. 
Curtis; Dewey, Rodgers & Co., a partnership doing business in the 
city of Toledo and State of Ohio under the said firm name; Harry 
W. Ashley, Marcus V. Barbour, Jethro G. Mitchell, Gosline & Bar- 
bour, a partnership, for and on behalf of themselves and others, 
tax-payers of said city, too numerous to mention, commenced an ac- 
tion as plaintiffs in the court of common pleas of Lucas county, Ohio, 
a court of concurrent jurisdiction with this honorable court in the 
subject-matter of this litigation, against the defendants herein and 
each of them asdefendants. The plaintiffs in said action so brought 
in said court of common pleas of Lucas county, Ohio, allege that 
they bring the same on behalf of themselves and a large number of 
others, tax-payers of said city, similarly situated, who, as said plain- 
tiffs aver, are too numerous to mention therein by name or to make 
parties thereto specifically, but who are, as plaintiffs therein aver, 
the owners of and tax-payers upon a large amount of real and per- 
sonal property situate in said city of Toledo and valued and as- 
sessed upon the duplicate of said city at over three million dollars 
or about one-tenth of the aggregate duplicate valuation of said city. 

These defendants and each and all of them were on the 9th day 
of May, 1889, duly served with process in said cause so commenced 
in said court of common pleas, and said cause is now pending unde- 
termined. Suid plaintiffs in said cause so pending in said court of 
common pleas by said action so commenced present in said court 

the same controversy pertaining to the same subject-matter 
27 as that presented by the comp!ainants herein, and said plain- 

tiffs in said cause so pending in said court of common pleas 
pray relief against these defendants in the same manner and for the 
same matters and to the same effect as complainants now pray by the 
bill filed herein: and these defendants aver that said cause hereto- 
fore and now pending in said court of common pleas of Lucas county, 
Ohio, presents for the cognizance of said court all the several mat- 
ters and things presented to this court by the bill and answer 
herein. 

And as to any other matter or things material for them to answer to 
and not herein sufficiently answered, avoided, or denied these defend- 
ants deny that the same is true, to the knowledge or belief of these 
defendants; all of which matters and things these defendants are 


- ready to aver and prove as this court shall direct. and pray to be 


hence dismissed with their reasonable costs and charges in this cause 


most wrongfully sustained. W. H. A. REED, 
Solicitor for Defendants. 
G. W. KINNEY, 


CLARENCE rae ; 


‘ 
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Unitep STATES OF AMERICA, 
Northern District of Ohio. 


William T. Walker, one of the defendants above named, inakes 
oath that the statements contained in the foregoing answer made 
as of his own knowledge are true, and those made on information 
and belief he believes to be true. 

W. T. WALKER. 


Sworn to before me and subscribed in my presence this 3lst day 


of May, 1889. 
HALLIE W. BROWN, 
U.S. Cir. Court Com’r, N. D. O. 


28 Afterwards, to wit, on the Ist day of June, A. D. 1889, there 
was filed in the clerk’s office of said court the following repli- 
cation, to wit: 


Repl ication. 


In the United States Circuit Court, Northern District of Ohio, West- 
ern Division. 


JAMES W. FELLows et al., Complainants, 
v8. In Equity. 
Wi.uiAM T. WALKER, Auditor, &c., et al., Defendants. 


The replication of James W. Fellows, Richard C. Fellows, Julia Cod- 
dington, A. Cragin, Jane H. Cragin, Elizabeth S. Cragin, Wallace 
C. Andrews, Theodore M. Towle, Robert A. Schell, Edward H. 
Schell, and James W. Fellows, executors and trustees of last will 
und-testament of Augustus Schell, and John B. Carson, complain- 
aunts, to the answer of William T. Walker; James K. Hamilton, 
George H. Cole, William W. Jones, Abner L. Backus, John E. 
Parsons, Thomas H. Tracy, Clarence Brown, and The City of To- 
ledo, defendants. 


This repliant-, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto say that they will aver, 
maintain, and prove their said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be re- 

plied to by these repliants; without this, that any other 
29 matter or thing whatsvever in the said answer contgined ma- 
terial or effectual in the law to be replied uuto aud not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things these re- 
pliants are and will be ready to aver, maintain, and prove as this 
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honorable court shall direct, and humbly pray as in their said bill 
they have already prayed. 
E. D. POTTER, Jr., 


STEVENSON BURKE, 
DOYLE,SCOTT & LEWIS, 
Complainants’ Solicitors. 


30 Afterwards, to wit, on the lst day of June, A. D. 1889, 
there was filed in the clerk’s office of said court the following 
affidavit of John Cummings, to wit: 


Affidavit of John Cummings. 


In the United States Circuit Court, Northern District of Ohio, West- 
ern Division. In Equity. 


James W. FEettows et al., Complainants, 
v8. 
Witur1aAM T. WaLKer, Auditor, &c., e¢ al., De- 
fendants. 


Affidavit in Support 
of Applieation for 
Injunction. 


THe STATE OF ORIO, bss: 
Lucas County, 


John Cummings, being duly sworn, says that he has been a resi- 
dent of the city of Toledo, Ohio, for forty years last past and is a tax- 
payer in said city. 

That the Northwestern Ohio Natural Gas Company is a corpora- 
tion duly organized under the laws of the State of Ohio fur the pur- 
pose of furnishing natural gas to consumers for fuel, heating, and 
lighting purposes in the several counties in Northwestern Ohio, in- 
cluding Lucas county, in which the city of Toledo is situated. 

That a true and compared copy of the ordinance passed by the 
city of Toledo granting the right to said company to lay pipes in the 
streets, alleys, and public places in said city is hereto attached and 
marked Exhibit “A.” 

That the Toledo Natural Gas Company is a like corporation ; and 
the said city of Toledo, at the same time that the council passed the 
ordinance aforesaid, passed a substantially similar ordinance grant- 
ing the like rights and franchises to said The Toledo Natural Gas 
Company; that under and in pursuance of the said ordinance 

and in epnsideration thereof and the ordinance fixing the 
31 price to be charged by said companies, hereinafter referred to, 

the said companies each laid a main from the gas fields owned 
by them respectively, some thirty-six to forty miles distant from 
Toledo, to said city of Toledo, and laid about one hundred miles of 
pipe in said city, and have been ever since September, 1887, and 
now are furnishing gas to the said citizens of Toledo for fuel and 
heating and manufacturing purposes at or under the prices named 
in said price ordinance. i as 
That on the 9th day of July, 1887, the said city council of said 
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city passed an ordinance fixing the price of gas to be charged for the 
period of three years from the date thereof by said companies, and 
each of said companies filed with the city clerk of said city their 
written acceptance of the terms thereof, as provided by law; that 
the prices so fixed by said city council are found in the printed or- 
dinance attached hereto and marked Exhibit “ B.” 

And affiant says that he has been personally cognizant of the en- 
tire agitation of the question of the passage of the act of the Legisla- 
ture authorizing the city of Toledo to issue the bonds named in the 
bill in this suit, giving the matter personal attention ever since said 
agitation commenced, and during the whole period has been per- 
sonally advised and cognizant of the facts relating thereto; that 
there were a number of meetings of the legislative committees con- 
sidering the question both in Columbus and Toledo, at which affi- 
ant was personally present; that he has read very nearly all, if not 
entirely all, of the newspaper discussion of the question both during 
the pendency of the act before the Legislature and the question be- 
fore the people preliminary to their vote on the subject and since, 
and the uniform argument and statement before the Legislature 
and the people was that the passage of the act and the vote would 

enable the people to force lower prices out of the gas com- 
32 panies than those fixed by the ordinance, or if the line was 

built it would enable the city to furnish cheap gas to manu- 
facturing enterprises, thus offering special inducements to corpora- 
tions and persons engaged in manufacturing business to locate in 
Toledo, because fuel would be furnished them free, or practically 
free, and also that the private consumer would be ands to obtain 
gas of the city at cheaper rates than the gas companies could or 
would furnish it, because the entire property of the city, real and 
personal, improved and unimproved, would have to contribute to 
pay for it; and during all of said discussion before the Legislature 
and the legislative committees and the people no other public use 
or purpose to whiclr it was proposed to apply said natural gas was 
ever suggested or talked of or discussed, to the knowledge of affiant. 

A ffiant says that the city of Toledo is the only city of the third 
grade of the first class in the State of Ohio; that affiant attaches 
hereto a map of the said city of Toledo, substantially correct, as he 
believes; that the population of said city was at the last Federal 
census about fifty-one thousand, and the present population, in the 
opinion of affiant, and is, he believes, in the neighborhood of ninety 
to one hundred thousand people; that the indebtedness of said city 
is now about three and one-half millions, and the total duplicate 
valuation of all real and personal property in said city about thirty- 
two millions, and the present rate of taxation on all real and per- 
sonal property for general purposes 2 & 4; cents on the dollar of 
said valuation. 

Affiant says that the said gas companies now furnishing, natural 
gas in said city are prepared and ready to furnish gas to the citi- 
zens thereof and to comply with section seven of the ordinance of 
said city of Toledo, marked Exhibit “A” and hereto attached, and 
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all other provisions of said ordinance and of the said ordinance fix- 
ing the price, and affiant knows this to be so. 
33 Affiant says that all of the public buildings of Toledo, ex- 
cept a few outlying school-houses in remote parts of the city, 
are now supplied with natural gas by the existing companies under 
contracts, and the entire expense of all fuel and heating used by said 
city for all purposes does not amount to $9,632 thousand dollars per 
annum ; that said city is now under contract for lighting all the 
streets of said city with electric light for the term of five years from 
Jan’y 1, 1889, a copy of which contract is attached hereto and 
marked Exhibit “C,” and said natural gas is unfit and unsuitable 
for any illuminating purposes and no such use or purpose can be 
contemplated. 

Affiant says that it is true that the complainants are tax-payers of 
the city of Toledo, owning property therein which is taxed for all 
purposes of city taxation, and that affiant knows of his own knowl- 
edge of other tax-payers, non-residents of Ohio, who are represented 
by said complainants in this suit, and who bring this suit to prevent 
the levy and collection of unjust taxes and to prevent their being 
forced into an unwilling partuership in the business of supplying 
fuel to customers. 

Affiant refers to the report of the sinking fund trustees for the 
year 1888, dated April 13, 1889, and found in the report of the city 
auditor for 1888 as printed under the authority of the city for the 
debt of said city, showing the bonded debt to be $3,155,000, without 
street-improvement debts (see pages 203 and 204 of said report), and 
that the bonds for street improvements, as affiant is informed and 
believes, exceeds three hundred thousand dollars. 


JOHN CUMMINGS. 


Sworn to before me and signed in my presence this Ist 
(seaL.] day of June, 1889. 
GEO. B. BOONE, 


Notary Public, Lucas Co., O. 


34 Exursir A. 


An ordinance granting to the Northwestern Ohio Natural Gas Com- 
pany the right and privilege to lay, maintain, and operate gas 
pipes in the city of Toledo for heating and power purposes, and 
repealing an ordinance entitled “An ordinance granting to the 
Citizens’ Natural Gas Company the right and privilege to main- 
tain aud operate gas pipes in the city of Toledo for heating and 
power purposes.” 


Section 1. Be it ordained by the common council of the city of 
Toledo, That, subject to the terms, conditions, and provisions of this 
ordinance, there is hereby granted to the Northwestern Ohio Natural 
Gas Company, its successors and assigns, the right of way along, 
through, and under the streets, avenues, lanes, alleys, and public 
places in said city for the purpose of laying, constructing, maintain- 
4—1215 
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ing, and using and operating one or more lines of gas mains and 
branch pipes, with necessary feeders and service pipes, drips, and 
other devices necessary for the successful operation of said lines and 
pipes in the conducting, supplying, and delivering natural or pro- 
duced gas to consumers thereof for heating and power purposes. 

Section 2. Whenever such company or corporation shall desire 
to lay down, relay, or extend their gas pipes through any of the 
streets, alleys, avenues, or public places of said city application for 
that purpose shall be made to the city civil engineer of said city 
and permission therefor obtained in writing before making any ex- 
eavation or doing any other work in that connection; and all ex- 
eavations made and all work done, under the power and authority 
conferred by this ordinance,jon the streets, alleys, avenues, and pub- 
lic places of said city shall be under the direction of the city civil 

engineer and to the approval of said engineer and the common 

council of said city: Provided, however, that said company 
30 or corporation shall not make any excavation nor tear up 

the pavements for the purpose of laying any pipes in Sum- 
mit street from Perry street to Elm street without permission being 
first granted therefor by resolution of the common council ; but the 
said corporation may, under the direction of the city civil engineer, 
cross Sumunit street between the points aforesaid with their said pipes 
by tunnelling under said street in such manner as to not injure or 
affect the pavement of said street. 

SECTION 3. Such company or corporation shall not open or el- 
cumber more of any street, avenue, alley, iane, or public place at 
any one time than may be necessary to enable it to proceed with ad- 
vantage in laying such main feeder, connection, or service pipe por 
more than shall have been previously authorized by the permit in 
writing, obtained from the city civil engineer; nor shall said com- 
pany or corporation permit any such street, alley, avenue, lane, or 
public place to remain open or encumbered for a longer period than 
may be reasonably necessary to execute the work for which the same 
shall have been opened, nor without putting up and maintaining 
the necessary barriers and lights so as to effectually prevent occur- 
rence of any accident in consequence of such opening or encum ber- 
ing of such street, alley, avenue, or publie place. 

Section 4. Whenever such company shall open ground in any 
street, alley, avenue, or public place they shall forthwith, after lay- 
ing such mains, pipes, &e., in the same, restore the pavement, side- 
walk, and ground to a condition equally good as before, and at their 
own expense ; and said company shall also, at their own expense, 
put and keep any portion of the street, pavement, planking, 
or macadamizing removed by them for such purpose in as good 
condition as the same was before such work or removal, and shall 
Keep the same in as good condition for one year thereafter. If said 

company or corporation shall fail to do any of the work re- 
36 quired by this section the same may be done by said city, and 
said company or corporation shall be liable for the costs 
thereof. : 
SECTION 5. Such company or corporation shall do no permanent 


WILLIAM T. WALKER, 4C., ET AL. 


injury to any street, sidewalk, alley, avenue, or public place or in 
any manner unnecessarily disturb or interfere with any water or 
gas pipes or any sewer now laid by said city or any other author- 
ized person, company, or corporation ; also said The Northwestern 
Ohio Natural Gas Company shall save the said city of Toledo harm- 
less from any and all damages or injury which it may at any time 
incur by reason of any excavation that shall be made under this 
ordinance or by reason of conducting said natural gas through the 
streets, alleys, lanes, or public places in said city by said company or 
corporation or its use by said company. 

Section 6. Whenever the common council of the city of Toledo 
shall determine to pave or otherwise improve any of the streets, al- 
leys, lanes, or public places of said city said company or corporation 
shall, if required so to do, by ordinance of the common council, lay 
down their mains and service pipes in and along the property so to 
be improved at such time as the common council may direct. 

Secrion 7. The Northwestern Ohio Natural Gas Company, its 
successors or assigns, shall make connections with the mains or 
branch lines and lay service pipes for furnishing natural gas to con- 
sumers adjacent to said lines who may desire to use the same: Pro- 
vided that, in the opinion of the said common council, the amount 
of gas consumed by such parties will justify the laying of said pipes 
and making such connections, said service pipe to be laid bv said 
company to the curb line on all streets or avenues without expense 
to said parties desiring to use the same. 

Section 8. Should said The Northwestern Ohio Natural 
37 Gas Company, its successors and assigns, neglect or fail to 
prosecute with all reasonable diligence the work of bringing 
natural gus to Toledo for the foregoing purposes and fail to furnish 
a reasonable supply of the same by October Ist, 1887, the franchises 
and privileges herein granted may be by a resolution, duly passed 
by said common council, declared forfeited and all rights hereby 
acquired shall then determine and eease. The right to further 
regulate the furnishing of said natural gas to consumers shall be 
subject to such terms and conditions as said common council and 
said company or corporation may hereafter determine upon. This 
ordinance and all rights herein granted shall be subject to any gen- 
eral ordinance or ordinances which may hereafter be adopted by the 
common council regulating the mode and manner of laying, relay- 
ing, and repairing the mains or pipes, conductors, connections, and 
drips, and the conducting of gas through the streets, lanes, alleys, 
squares, docks, and lands of said city not inconsistent with the pro- 
visions of this ordinance. 

Section 9. That an ordinance entitled “An ordinance granting 
the Citizens’ Natural Gas Company the right to lay and maintain 
gas pipes in the streets, alleys, and public places in the city of To- 
ledo for heating and power purposes,” passed November 16th, 1886, 
be, and the same is hereby, repealed. 

Passed Sept. 16th, 1886. 

Attest: H. D. STANDART, City Clerk. 


Approved Sep. 7, 1886. S. F. FORBES, Mayor. 
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Eve. Bee Sept. 13 & 14, 1886. 
H. D. STANDART, 
City Clerk. 


I hereby certify that the foregoing is a true and correct copy of 
an ordinance passed Sept. 6, 1886, and recorded in vol. 8, folio a9, 
General Ordinances of the City of Toledo. © 


G. H. COLE, City Clerk. 
Toledo, Feb’y 27, 1889. 


38 © Exaureit “ B.” 
An Ordinance. 


An ordinance fixing the price of natural gas to be charged by nat- 
ural-gas companies in the city of Toledo for the period of three 
years. 


Section 1. Be it enacted by the common council of the city of 
Toledo, That the uatural-gas companies which have conducted their 
pipes and mains to or laid them in the city of Toledo, or which are: 
conducting or laying or shall hereafter, during the term fixed in 
this ordinance, conduct or lay its pipes and to and in said city for 
the purpose of furnishing natural gas to the citizens of said city 
shall, for the period of three years from the passage of this ordinance, 
be entitled to charge for such gas furnished to the citizens and pub- 
lic buildings the prices named and the schedule hereinafter given, 
and that when said natural-gas companies or any of them shall 
file with the city its or their assent in writing to the terms of this 
ordinance, as provided in section 2479 of the Revised Statutes of 
Ohio, the said ordinance and acceptance shall be treated and 
deemed as a compliance with sections 2478 and 2479 of the Revised 
Statutes of the State of Ohio, and the said council shall not for the 
term aforesaid, by ordinance or otherwise, require said companies 


to furnish said gas at a price lower than that herein named: Pro- . 


vided that nothing herein contained shall be construed as granting 
to existing companies any exclusive rights or privileges or prevent 
any other. company from furnishing ni: atural gas to the citizens of 
said city. 

Section 2. The schedule of prices hereinabove referred to is as 
follows: 

Rates for hotel cooking made known after examination of the 
premises, but not to exceed the rates herein given. 
The following rates will be charged for fuel gas: 


I hereby certify that this ordinance was published in the Toledo ' 


—- 
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For Cooking. : 
From November 1 to M | 
r ay 1. From May 1 to November 1. 
_ ~- - _ ec: eee - ; ‘ — : —~— 
| If paid before the lth. | | If paid before the 10th. 
pron 4 : Monthly - ations 
| CHATBES.' Discount. — Charges. charges. | Di-count. Charges. 
No.7 mixer §2 78 28 $2 50 No.Tmixer $166 | Ms $i 50 
No.5mixer, 22 22 200 No. 5mixer 13 4 13 
No.3 mixer | 1 67 AW | 1 No. 3 mixer ss U8 75 
For Large Cooking Range. 
From November 1 to May 1. | From May 1 to November 1. 
No. 9 mixer ' $3 33 33 $3 00 ' No. 9 MIKET....c0c0s $222 .22 | $2 00 
For Laundry. 
(When gas is furnished for cook stove also.) 
| Monthl |“ Monthi | 
| eharees. Discount. Charges. | pone | Discount. | Charges. 
' | , iii | 
No. 7 mixer ...... | $i 11 . oa Si No. 5 mixer..... | 83 08 | 75 


’ 
i 


. — 


Manufacturers’ rates for fuel shall be 75 per cent. of the co<t of coal, and no more. 


For Heating. 


No. 7 Mixer. 


if paid before the loth. If paid before the 10th. 
Monthly | Annual . — 


charges. charges. 


Discount. Charges. Discouht. Charges. 


- _ os - - 


Ist mixer...... go i Jv $4 ist mixer... $0 00 $3 00 $27 0 
24 mixer...... 4 44 4 oH Yd mixer..... 26 61 a | 24 
3d mixer...... RY au 4 St mixer 23 34 248 “1 Wo 
4th mixer..... + 33 ; +0 ith mixer 19 ON 1 os 18 00 
5th mixer..... 278 2 2m wh mixer... I 68 1 & 15 00 
6th mixer..... 2 22 r+ 4 200 ‘th mixer..| 13 32 1 32 12 0 
No. 5 Mixer. 

If paid before the loth If paid before the 10th, 

Monthly Annual -— 

charges. Discount. Charges. charges Dixcount. Charges. 
. - ee — naa, 
Ist mixer....' $3 89 39 $3 50 ist nom.) $23 34 $2 34 $21 « 
2d mixer...... 3 33 eS 3 00 2d mixer...) 19 98 1 98 18 00 
3d mixer ...... 27 28 2 ww 3d ym one 16 68 1 38 15 
4th mixer..... 2 22 22 20 4th mixer...| 13 32 1 32 12 
Sth mixer... 1 66 16 1 50 Sth mixer...) 9 9% 96 9 oo 
6th mane 139 uM 1 25 oth miner... 6 96 a4 7 0 
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: No. 3 Mixer. 


For heating small rooms and for special purposes. 


Ud 


| If paid before the 10th. 
Monthly charges. 


_ Discount. | Charges. 


_——— 


—————-—-— . _— : | | 
2 22 ee 


IIIT... neneeanssnanenenepeninns anemones ebeeieb ennens ‘ 
1 66 


OS wee 


Furnaces. 


If paid before 10th. Annual contracts. 


Monthly 


charges. piscount. | Charges. Fee Discount. | Charges. 


“A” mixer, 2l-inch fire pot... $6 95 70 | 5 2 $41 70 $4 20 
“B” mixer, 24-inch fire pot... 8 66 j Sl 96 5 16 
4)" mixer, 26-inch fire pot... 9 44 f 56 64 5 64 
“DPD” mixer, 28 inch fire pot... lo 00 HO OO 6 00 
“E” mixer, 30-inch fire pot... 11 66 j f 69 96 6 96 
“FF” mixer, 35-inch fire pot... 13 89 3s 2 6 33 34 8 34 


Passed July 5, 1887. 
k. I. KING, 
President Board of Councilmen. 
P. H. DEGUNAN, 
President Board of Aldermen. 


Attest: G. H. COLE, City Clerk. 


(Here follows map marked p. 39.) 


40 Exuipit C. 


Contract for Lighting Parts of the City of Toledo with Electric Lights. 


This agreement, made and entered into this 5th day of Novem- 
ber, 1888, by and between the City of Toledo, party of the first part, 
and the Western Electric Light and Power Company, party of the 
second part, witnesseth : 

First. That the party of the first part hereby grants to the party 
of the second part the right and privilege of erecting and main- 
taining all necessary poles, supports, wires, cables, lamps, or other 
appurtenances in and upon such streets, lanes, alleys, public grounds, 
bridges, and landings as shall enable said party of the second part 
to fulfill and carry out the terms of this contract; said poles, sup- 
ports, wires, cables, lamps, and other appurtenances to be erected, 
subject to all ordinances governing poles and wires, and to the satis- 
faction of the city civil engineer and committee on gas or lighting. 

2ud. This grant shall continue from the date of the approval of 
this contract until and including December 31st, 1893, subject to the 
conditions hereinafter contained, and to forfeiture and defeasance at 
the option of the party of the first part, in case said party of the 
second part shall not well and faithfully keep and perform all the 
covenants arid conditions on its part to be kept and performed, as 
the same are herein contained. 

3rd. Said party of the second part hereby agrees to erect and 
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_ maintain, at its own cost and expense, posts, wires, & lamps, with 
‘the necessary appurtenances and fixtures, at such points at the 
streets, ways, and bridges of the city as are specified in the schedule 
marked “B” and hereto attached, and at such other points in the 
city southwest of Jefferson St. and on the east side of Maumee river 
as the council may hereafter determine by ordinance within 
41 the life of this contract, and said lamps shall be lighted and 
the lights extinguished each and every night in the year from 
and ineluding January Ist, 1889, to December 3] st, 1893, and said 
lamps shall be lighted from dusk in the evening until daylight in 
the morning, and said lamps shall be standard 2,000 candle-power 
ares, of the system of the Western Electric Company of Chicago, and 
said lamps shall be suspended at the height of about thirty feet above 
the surface of the street where they are located. 
4th. The party of the second part agrees to have said lamps named 
in the schedule attached erected and ready for use by January Ist, ~~ 
1889, unavoidable delays excepted. ae 
5th. In consideration of the faithful and entire performance of 3 
the foreguing stipulations by the party of the second part and a 
bond in the sum of five thousand (5,000) dollars guaranteeing the 
faithful performnance of the same, the party of the first part hereby 
agrees to pay cr cause to be paid to the said party of the second part 
for the lights herein provided for the sum of one hundred (100) dol- 
lars per lamp per year, and for lamps ordered during time covered 
by this contract at the same proportional rate; and it is further 
agreed that should any of the lamps furnished under this contract 
fail to burn durfng any part of the hours specified in this contract 
the party of thefirst part shall at the end of each month or oftener 
notify the party of the second part of the time of such failure, and a 
deduction of two and one-half (24) ceuts per hour shall be made 
from the sum above stated for each and every lamp thus reported. 
The payment shall be made in the following manner to wit: For the 
lamps used at or in any of the public buildings of the city or any 
other lamps ordered by the city to be paid out of the general or any 
other regular fund, bills shall be rendered quarterly, and said bills 
r shall be paid in cash, allowing a reasonable time for the pas- 
42 sage of the claim ordinance in the regular routine of business, 
| and for those lamps located on the various streets, the cost of 
_which is to be assessed on the property abutting on the streets, the 
| party of the second part shall on or before thetenth day of July of each 
year render bills to tie city council forthe sums then due on account 
of said lamps, and said sums shall be paid by valid assessments 
upon the lots and lands bounding and abutting on the streets 
‘| lighted, which streets and their limits shall be defined in the ordi- 
nance providing for said lights. Said assessment shall be made 
} payable to the auditor of the city of Toledo within ten days after — 
the passage of the assessing ordinance; and in case said assessment | 
for any part thereof shall remain unpaid at the expiration of said ~ 
ten days said unpaid portion shall then be duly certified to the 
auditor of Lucas county, to be by him placed on the tax duplicate | 
for collection. 4 
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6th. The party of the second part hereby expressly agrees to save 


harmless the city of Toledo from any and all damages, cost, and’ 


expense for which said city may become liable on account of any 
injuries or damages that may be sustained by any person or persons 
or corporation resulting from or on account of the right and privr- 
lege to erect and maintain posts, lines, lamps, cables, lights, &e., as 
granted in this contract; and in ease such claim for damages shall 
at any time be made against said party of the first part said party of 
the first part shall notify said party of the second part in writing of 
such claim, and if said party of the second part shall not within ten 
days thereafter satisfy such claim or notify the party of the first part 
that it will defend at itsown cost and expense any action which may 
be prosecuted on such claim and save said party’ of the first part 
harmless from all damages and expenses which may grow out 
of the same, the party of the first part may itself settle and 
45 adjust such claims and shall have the right to recover of said 
party of the second part any sum of money it may have paid 
in such settlement or adjustment. 

In witness whereof the parties have hereunto set their hands*we 

seals the day and year first above written. 

THE WESTERN ELECTRIC LIGHT AND 
POWER COMPANY, 
By H. 8S. WALBRIDGE, Vice-President. 


Confirmed by the common council of the city of Toledo by rese- 
lution adopted November 12th, 1888. 7 
Attest : G. H. COLE, City Clerk. 


Approved November 15th, 1888. 
J. K. HAMILTON, Mayor. 


I hereby certify that the foregoing is a true and correct copy of 
the original contract now on file in this office. 


G. H. COLE, City Clerk. 
44 ’ Bond. 


Kuow all men by these presents that we, The Western Electric 
Light and Power Company, by H. 8S. Walbridge, vice-president, & 
H. 8S. Walbridge and Chas. R. Fabin, Jr., as sureties, are held and 
firmly bound unto the City of Toledo, O., in the sum of five thousand 
(5,000) dollars; forthe payment of which, well and traly to be made, 
we jointly and severally bind ourselves, our heirs, executors, admin- 
istrators, or successors, firmly by these presents. 

Witness our hands and seals this 5th day of November, A. D. 
1888. 

The consideration of this obligation is such that whereas the said 
The Western Electric Light and Power Company did, on the 5th 
dav of November, A. D. 1888, by articles of that date, enter into 
contract with the city of Toledo to light certain parts ofthe city 
with electric lights for the prices in said contract stipulated : 

Now, if the said The Western Electric Light and Power Company 
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shall well and faithfully in all things fulfill said contract and perform 
said work according to the same and within the time specified, then 
this obligation shall be void and-of no effect, but otherwise it shall 
| remain in full force and virtue. 
THE WESTERN ELECTRIC LIGHT AND 
’ POWER COMPANY, 

By H. S. WALBRIDGE, Vice-President. 

H. 8S. WALBRIDGE, 

CHAS. R. FABIN, Jr., Sureties. 


Copy of foregoing affidavit, with exhibits, served upon me this Ist 
day of June, A. D. 1889, at 3.45 p. m. 
W. H. A. READ, 
; Solicitor for Def’ts. 
42 Afterwards, to wit, on the 4th day of June, A. D. 1889, there 
were filed in the clerk’s office of said court the following 
affidavits of William T. Walker, Lizzie King, Thomas R. Wickenden, 
George C. Metzger, Alphonso E. Rood, and W. 8S. Thurstin, to wit: 


In the United States Cireuit Court, Northern District of Ohio, 
Western Division. 


| Affidavits of Wm. T. Walker et al. 


James W. Fettows and Others, Complainants, 
against 
WitiramM T. WALKER, Auditor of the City of Toledo, In Equity. 
and Others, Defendants. 


. 
ee oe eevee: 


Affidavit against application for injunction. 


STATE OF OHIO, | 
Lucas County, 


| William T. Walker, being first duly sworn, deposes and says that 
he now is and for more thau two (2) years last past has been the 
! duly elected, qualified, and acting auditor of the city of Toledo, and 
that in his said capacity as auditor he has personal knowledge of 
: the facts hereinafter stated. 
Affiant says that for the year 1888 the said city of Toledo paid 
a for lights and fuel as follows: 


For general offices, lights ......---.... ...----.-----. $426 26 

For the police department, lights...-...----.---------- 751 43 

For the police department, heating .--.---------------- 471 86 

: Fire department, lights ~-..-.--.------- -------------- 598 52 

: Fire department, heating -----.------- ---------------- 623 45 
Bridge department, lights -..-..-....------------------ 214 09 
: Bridge department, fuel ..-. ...--.-------------------- 316 35 

¢ Memorial building, lights -......-.. ---------.-------- 269 38 
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Fuel bill for same has not been paid owing to dispute between 
the city and the company furnishing the fuel. The city claims the 
amount due to be $450. The company furnishing the fuel claim 
the amount to be $650. 


46 Public Mbeary, Gabe 2.00 conc ccenens cécssccses Ge ee 

Public Ubvary, feel 2... 2000 cone cece ssenedsccces 109 53 
REOOUNO, FUIINS i cre csmnsceateh menmeinmmmernianind nibinmanmennits 103 44 
NS EEOC TATE OR Le Mn EN 1,321 25 
ON TU uinic. cmnciereneitentah ainimensemmmataharuameds” (nnn 
NN EES ELE LO AL AA ELL 25 48 
Street commissioner's office, fuel. ..... 220 206 cnncncanne 30 20 
NI I oo saan eseninenen tstmesten ania: enlhidiahaarmiing 43 32 
City pound office, fuel__..-.---- sie iaieeiataia lai laa 8 00 
Water-works department, lights ...-.------------...-.-. 322 51 
Water-works department, fuel_...----.-..----------.-- 3,999 96 


Affiant says that the cost of said items for the year 1889 will not 
be less than the amounts given above. 
W. T. WALKER. 


Sworn to before me and subscribed in my presence this 3d day 
of June, 1889. 
[SEAL. } EBEN W. NEWTON, 
Notary Public, Lucas County, Ohio. 


47 Affidavit of Lizzie King. 


In the United States Circuit Court, Northern District of Ohio, West- 
ern Division. 


JAMES W. FeL_Lows and Others, Complainants, 
against 
WituiaM T. WaLKeERr, Auditor of the City of Toledo, 
and Others, Defendants. 


In Equity. 


Affidavit against application for injunction. 


STATE OF OHIO, \ 
Lucas County, § ~ 


Miss Lizzie King, being first duly sworn, deposes and says that 
she is now and for more than a year last past has been assistant 
clerk of the board of education of the city of Toledo, and that she 
has personal knowledge of the facts hereinafter stated. 

Affiant says that for the year ending August 31st, 1888, the school 
board of the city of Toledo paid for the heating of public-school 
buildings of the city of Toledo the sum of $5,497.80, and that for 
the year ending August 31st, 1889, the amount that will be paid for 
such purpose will not be less than the amount above named. 


LIZZIE KING. 
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Sworn to before me and signed in my presence this the 3d day of 
June, 1889. 
[SEAL. | EBEN W. NEWTON, 
Notary Public, Lucas County, Ohio. 


48 Affidavit of Thos. R. Wickenden. 


In the United States Circuit Court, Northern District of Ohio, West- 
ern Division. 


James W. Fettows and Others, Complainants, 
against . 
Wittram T. WaLxer, Auditor of the City of Toledo, ( 1" 24™%ty. 
and Others, Defendants. 


Affidavit against application for injunction. 


STATE OF OHIO, 
Lucas County, 


Thomas R, Wickenden, being first duly sworn, deposes and says | 
that he now is and for more than two (2) years last past has been ; 
the duly elected, qualified, and acting city civil engineer, and that 
he has personal knowledge of the facts hereinafter stated. 

Affiant says that under contract between the city of Toledo and 
certain electric-light companies the said electric-light companies are 
now furnishing to the city of Toledo, for the purpose of lighting the 
public streets, avenues, parks, bridges, and other public places of 
the city, not less than 430 electric lights, and that the city of Toledo 
is paying at the rate of $100 a year for each and every one of said 


lights. 
THOMAS R. WICKENDEN. 


Sworn to before me and signed in my presence this 3d day of — 
June, 1889. 
[SEAL. | EBEN W. NEWTON, 
Notary Public, Iucas County, Ohio. 


49 Affidavit of Geo. C. Metzger. 
United States Circuit Court, Northern District of Ohio, Western 
Division. 
James W. FEtiows & al., Complainants, \ 
v8. 


Witi1aM T. WALKER, Auditor, & al., Respondents. 
Affidavit of George G. Metzger. 


THE STATE OF OBIO, \ irs 
Lucas County, 


George G. Metzger, of lawful age, being first duly sworn, deposes 
and says that he is a member of the firm of Metzger Bros. & Cu., a 


36 


partnership formed for the purpose of and doing business at the city 
of Toledo, in the State of Ohio, under said firm name. 

That on or about the 4th day of December, A. D. 1888, the Toledo 
Natural Gas Company of Toledo, Ohio, entered into a written con- 
tract with said Metzger Bros. & Co., by which they agreed to furnish 
said Metzger Bros. & Co. with natural gas “for uses under boilers, 
for heating offices, and for illuminating through 21 five-foot burners 
for a sum aggregating seventeen hundred and twenty-two .22 dol- 
lars per vear.” A true copy of said contract is hereto annexed and 
made a part hereof and marked “ Exhibit A.” 

That on or about said 4th day of December, 1888, said Metzger 
Bros. & Co. commenced using said natural gas so furnished under 
said contract for heating and illuminating purposes, and said firm 
has ever since said date continued to use the same and is now using 
the same for said purposes. 

That they now have in use 21 burners for illuminating purposes 
using said natural gas, and said burners furnish a good and satis- 
factory light. 

That the building in which the business of said firm is 
50 conducted is about 84 feet in length and about 40 feet wide. 
That said burners are the only lights used by said firm in 
and about said building and business and are sufficient to light the 


same. | 
GEORGE G. METZGER. 
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Sworn to before me and subscribed in my presence this 4th day 


of June, 1889. 
I. I. MILLARD, 
[ SEAL. ] Notary Public, Lucas County, Ohio. 


51 Exuisit A. 
Contract for the Supply of Gas. 


This agreement, made and entered into this 4th day of December, 
1888, by and between the Toledo Natural Gas Company of Toledo, 
Ohio, a corporation organized under the laws of Ohio, party of the 
first part,and Metzger Bros. & Co., of Auburndale, Ohio, party of the 
second part, witnesseth : 

That, for and in consideration of the payments and covenants 
herein agreed to be made, kept, and performed by the party of the 
second part, the party of the first part hereby agrees to furnish gas 
to the said second party, and the said second party agrees to receive 
and pay the first party for the same until the first day of April, 
1889, for the purposes and under the rates, terms, and conditions 
hereinafter mentioned and such other reasonable regulations as the 
party of the first part may adopt governing the use and supply of 
said gas. 

And for such gas so supplied by said first party the said second 
party hereby agrees to pay the prices named in the sch edule of rates 
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herein contained, said gas to be furnished for the following pur- 
poses only and at the following rates per month : 

For gas fuel for use under boilers, for heating office, and for illu- 
minating through 21 five-foot burners for a sum aggregating seven- 
teen hundred and twenty-two .22 dollars ($1,722.22) per year, payable 
monthly in advance, in twelve installments, subject, however, to a — 
discount of ten per cent. if paid on or before the tenth day of the 
month in which the bills become due. 

No power or heat to be supplied to any other party without the 
written consent of first party. 

It is distinctly understood that this contract covers the use of gas 

for no other purpose than above set forth. 
52 It is also agreed that the entire gas supply in works of said 

second party shall be under the control and supervision of 
the superintendent of said first party, whose duty it shall be to guard 
against any waste of gas and see that thé connections are arranged 
in a manner conducive to a correct and economical consumption of 
gus; to regulate the pressure to be carried, and have power to con- 
demn any arrangement of the gas pipes which he may consider in- 
jurious to the interests of said first party and shut off the supply of 
gas from those pipes, provided he give said second party due notice . 
of said intended action. 

Said first party also further agrees to use reasonable care, effort, 
and diligence in furnishing sufficient gas for said purposes, but it is 
also mutually agreed and distinctly understood that in case the sup- 
ply of gas should fail either partially or totally from any cause the 
suid first party is not to be held liable for any damages resulting 
therefrom. 

And, further, that the said first party is not to be held liable in 
any event, in any manner, shape, or form, for damages to person or 
property resulting from accident or occurring from such use of gas. 

In witness whereof the parties hereto do execute this agreement 
as of the day and year first herein written. 


THE TOLEDO NATURAL GAS COMPANY. 
W. F. CRANE, Sec’y. SEAL. 
METZGER BROS. & CO. SEAL. 


Witness : 
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D3 Affidavit of A. E. Rood. 
United States Circuit Court, Northern District of Ohio, Western 
Division. 
James W. Fettows & al., Com- ) 
plainants, 

v8. Affidavit of Alphonso E. Rood. 

Wittram T. WALKER, Auditor, | 
& al., Respondents. 


Tue State or ONTO, i 
Lucas County, 


Alphonso E. Rood, of lawful age, being first duly sworn, deposes 
and says that he is a resident of the city of Toledo, Ohio, and a 
member of the firm of Cray & Rood, doing business in said city as 
wholesale merchants; that for the years last past affiant’s business 
has caused him to spend about one-half of his time at Marion, in 
the State of Indiana. Part of affiant’s business for some time past 
has been the manufacturing of light for public and private use, and 
affiant is well acquainted with the subject. 

Affiant says that since the discovery of natural gas at Marion, 
Indiana, said town has had its streets, public and private buildings 
lighted therewith, and when used with the most approved appli- 
ances makes a very brilliant, cheap, and serviceable light. 

Natural gas is used in churches, stores, offices, and dwellings in 
said town of Marion and has been so used for over a year last past 
to the substantial exclusion of all other illuminants; and further 


affiant saith not. 
ALPHONSO E. ROOD. 


Sworn to before ine and subscribed in my presence tiis 4th day 


of June, 1889. 
W.S. THURSTIN, 


[SEAL. ] Notary Public, Lucas Co., Ohio. 
54 Affidavit of W. S. Thurstin. 
United States Circuit Court, Northern District of Ohio, Western 
Division. 
JAMES W. Fertows & al., Complain- 
ants, 

v8. Affidavit of W. S. Thurstin. 

WitiiaAM T. WALKeEnr, Auditor, & al., 
Respondents. 


THE STATE OF OHIO, t ame 
Lucas County, 


Wesley S. Thurstin, being duly sworn, on oath says that he has 
resided in the city of Toledo, Ohio, for over 20 years, and that for two 
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years last past he has been acquainted with the use of natural gas 
as an illuminant in the town of Bowling Green, the county-seat of 
Wood county, Ohio, and says that for that length of time natural 
gas has furnished the chief and, he believes, the only illuminant in 
the streets and public places in that town. | 

That at nights the streets in said town were better lighted with 
natural gas light than the streets of Toledo were with artificial gas 
light. 

[That in many of the private offices and stores of said town nat- 
ural gas has been in use during said time for lighting purposes. 

That affiant has observed such lights in use, the gas being used 
through an ordinary cleft gas fixture, with a lamp chimney to pro- 
tect the flame from currents of air and to consume surplus carbon. 

The lights so made were, so far as affiant could observe, substan- 
tially equal to the artificial gas as usually furnished. 

Affiant has also heal a similar use of gas for lighting pur- 
poses in Findlay, the county-seat of Hancock county, Ohio. 

Bowling Green is reputed to be a town of 2,500 and Findlay a 

town of about 15,000 population. 
55 Affiant further says that John Cummings, of Toledo, Obio, 
is in the employ of and reputed to be the vice-president of 
the Toledo Natural Gas Company. 
W. S. THURSTIN. 


Sworn to before ne and subscribed in my presence this 4th day 


of June, 1889. 
RICHARD M. McKEE, 
[SEAL. } Notary Public in & for Lucas Co., O. 


56 Afterwards, to wit, on the 4th day of June, A. D. 1889, 


there was filed in the clerk’s office of said court the following 
copy of petition for injunction in case of Charles F. Curtis e¢ al. vs. 
The City of Toledo et al., to wit: 


Petition for Injunction in Curtis vs. The City. 
Court of Common Pleas, Lucas County, Ohio. 


Cuak_es F. Curtis; Dewtry, Ropgers & Co., a Partnership) 
Doing Business in the City of Toledo and State of Ohio under 
the said Firm Name; Harry W. Ashley, Marcus V. Barbour, 
Jethro G. Mitchell; Gosline & Barbour, a Partnership, for and 
on Behalf of Themselves and Others, Tax-payers of said City, 
‘Too Numerous to Mention herein, as Plaintiffs, Plaintiffs, 

v8. 

THe City or Totepo, James K. Hamicton, Mayor; Georeoe H. 
Cole, Clerk; William T. Walker, Auditor, of said City, and 
William W. Jones, Abner L. Backus, John E. Parsons, Thomas 
S. Tracey, and Clarence Brown, Gas Trustees of said City, De- 
fendaunts. } 


The plaintiffs bring this action in behalf of themselves and a 
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large number of others, tax-payers of said city, similarly situated 
and who are too numerous to mention herein by name or to make 
parties hereto specifically, but who are the owners of and tax-payers 
upon a large amount of real and personal property situated in said 
city of Toledo, valued and assessed upon the duplicate at over three 
millions of dollars or about one-tenth of the aggregate duplicate 
valuation of said city. Said Dewey, Rodgers & Co. are a partner- 
ship doing business in said city of Toledo and formed in said city 
under the firm name aforesaid. Gosline & Barbour are also an 
Ohio partnership doing business in the city of Toledo under that 
firm name. 
57 The plaintiffs say that they are owners of property and tax- 
payers in the city of Toledo, owning and paying taxes upon 
both real and personal property in said city. 

That said plaintiffs, on the — day of , 1889, made a written 
request upon W. H. A. Read, the city solicitor of said city of Toledo, 
to.commence an action for the purpose of obtaining the relief herein 
sought, a copy of which notice is as follows, to wit: 


ToLtepo, May —, 1889. 


~ W.H. A. Read, city solicitor: 

You are hereby requested to at once commence an action for the 
purpose of restraining the city council of the city of Toledo, the 
‘said city of Toledo, its officers and agents, from issuing or selling 
any bonds or incurring or authorizing any indebtedness under an 
act entitled “An act to authorize cities of the third grade of the 
first class to borrow money and issue bonds therefor for the purpose 
of procuring territory and right of way, sinking wells for natural 
gas, purchasing wells and natural gas works, purchasing and lay- 
ing pipes,and supplying such cities with natural gas for publie and 

yrivate use and consumption,” passed January 22, 1889, 86 Ohio 
oon. 7,8, &9,and to prevent the gas trustees appointed under 
said act from incurring any indebtedness or expending any money 
or using any bonds issued under said act or for any of the pur- 
poses therein named, and to prevent the sinking fund trustees of 
said city from cashing or purchasing any bonds or supplying any 
of the moneys of said city or any moneys or securities in their 
hands as such trustees to said gas trustees or dealing in any manner 
with any bonds issued under such act, to restrain the mayor and 
clerk from signing or executing said bonds and the auditor from 

selling or delivering the same to any one or from advertising 
58 the same for sale, the said law being invalid, and any moneys 

or bonds used for any of the purposes named in said act being 
unlawful and contrary to the constitution and laws of the State of 
Qhio, and unless you commence said action the same will be prose- 
cuted by the undersigned as in such cases provided by the statutes 
of the State of Ohio in that respect enacted. . 


Which notice was signed by said plaintiffs in due form and pre- 
sented to said city solicitor and by him endorsed in writing: 


” 9 aw PRS 
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“ Respectfully decline to act in accordance with request. 


May 9, ’89. 
W. H. A. READ, : 
Oity Solicitor.” 


And plaintiffs aver that said William T. Walker is the auditor of 
said city of Toledo, and that said George W. Davis, T. W. Childs, 
Pliny Watson, E. W. Tolerton, and James Blass are the sinkin 
fund trustees of said city. James K. Hamilton is the mayor of said 
city and George H. Cole is the clerk of said city. 

That said city solicitor refused to comply with said request or to 
commence said action; wherefore these plaintiffs commence the same 
under the statutes of Ohio in such case made and provided and on 
their own behalf and on behalf of said city of Toledo and the tax- 
payers thereof. 

And plaintiffs say that on the 22nd day of January, 1889, the 
Gereral Assembly of the State of Ohio passed an act entitled “An 
act to authorize cities of the third grade of the first class to borrow 
money and issue bonds therefor for the purpose of procuring terri- 
tory and right of way, sinking wells for natural gas, purchasing 
wells and natural gas works, purchasing and laying pipes, and sup- 
plying such cities with natural gas for public and private use and 
consumption,” which act of the said General Assembly is found in 
the Session Laws of 1889, vol. 86, pages 7, 8, & 9. 

And plaintiffs say that the mayor of said eity of Toledo, on the 

— day of March, 1889, caused to be published the notice of 
o9 such election, as required by said act, in several of the news- 

papers of said city, that the question of authorizing the issue 
of said bonds would be submitted to said voters at the municipal 
election to be held on the following first dav of April, 1889. 

The municipal election in said city next after the passage of said 
act occurred on Monday, the first day of April, 1889, and at said 
election the qualified voters of said city of Toledo voted on the prop- 
osition of the authority to issue said natural-gas bonds, and the re- 
turns of said election show that more than sixty per cent. of those 
voting ‘upon the proposition voting in the affirmative upon such 
proposition. 

And thereafter and on the 12th day of April, 1889, the Governor 
of the State of Ohio appointed the trustees named in said act, to wit, 
Abner L. Backus, William W. Jones, Clarence Brown, John E. Par- 
sons, and Thomas H. Tracy, and issued to said persons certificates 
of their said appointment or commissions, showing the appointment 
and the respective terms thereof. 

That on the 27th day of February, 1889, the said General As- 
sembly of the State of Ohio passed an act entitled “An act supple- 
mentary to chapter 3, division 8, title 12, of the Revised Statutes of 
Ohio,” which act of said General Assembly is found in the Session 
Laws of 1889, vol. 86, pages 58 & 59, and has no other or other title 
than the one above expressed. 

That since the appointment by the Governor of said trustees they 
have assumed to organize by the election of said William W. Jones 
6—1215 
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as president thereof, and have already and without any authority 
from the city council of said city of Toledo and without having 
funds appropriated for that purpose and before the city council had 

passed any ordinance for the issue of said bonds or any part 
60 thereof or otherwise determined that the said city shall issue 

the same or any part thereof incurred expense and liability 
and contracted debts in the name and on behalf of said city in 
various ways, assuming and asserting that they have the right and 
authority to do so and that said city of Toledo will be liable there- 
for and bound to pay the same out of the funds hereafter to be raised 
by taxation. 

Plaintiffs say that the city of Toledo, Lucas county, Ohio, is the 
only city of the third grade of the first class in the said State of Ohio 
and the only city to which said act of the General Assembly is or 
can be applicable. 

That said city of Toledo contains within its corporate limits over 
twenty-five square miles of territory and over two hundred and 
fifty miles of laid-out and established streets; that about one-quarter 
of the territory embraced in said city limits has not been laid out 
into lots or streets and alleys and is contained in large tracts of land 
undivided and not intersected by streets or alleys, and that not more 
than one-fifth of the balance of the territory in said corporate limits 
is built upon or occupied by houses or structures or by inhabitants ; 
that the population of said city is about one hundred thousand, the 
population at the last Federai census being about fifty-one thousand 
people. 

That the total duplicate valuation of all the property, real and 
personal, in said city of Toledo is less than thirty-two millions of 
dollars, and the total indebtedness of said city of Toledo now ex- 
ceeds three and one-half millions of dollars, the present rate of 
taxation in said city being two cents and seven mills on every dollar 
of valuation of the real and personal property of ‘said city in addi- 
tion to all special taxes and assessments for sewerage, street lighting, 

improving streets, alleys, and public places, water pipes, and 
61 all other special purposes, aggregating hundreds of thousands 

of dollars annually — and assessed upon the improved and 
unimproved property of said city, making the necessary burden of 
taxation in said city as heavy as can be borne by its citizens and 
tax-payers. 

And plaintiffs aver that the said city of Toledo is so improved 
and built upon that, while its population does not exceed the one 
hundred thousand as hereinbefore alleged, its inhabitants are scat- 
tered over a very large part of the entire area of the city, so that in 
remote parts of said city from the business center are found, in all 
directions, residents and tax-payers in large numbers who will, if 
the scheme of building the pipe line herein menticned is adopted, 
be taxed therefor without receiving the benefit contemplated by said 
act, unless every portion of said streets of the city are piped ready 
to supply all of the citizens of said city of Toledo; that to purchase 
and acquire the necessary territory, if it can be had, build the line, 
and pipe the said streets of said city so as to enable the said city to 
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furnish the residents and citizens thereof with natural gas for fuel 
will cost from three to five millions of dollars, as plaintiffs are in- 
formed and believe and so charge the fact to be, and will require for 
its construction and completion from 2 to 3 years’ time at the very 
leas; that long before the same could possibly be done, even if the 
city had the means and money to do it, the said city council will 
have the right, under existing law, to fix the price to be charged by 
the now existing companies at such a price as will be fair and just 
and furnish a fair and adequate return for the money invested, 
while for the city to engage itself in the business of furnishing the 
same at any price less than that which it might and may thus fix 
by ordinance for the existing companies will necessarily result in 
confiscating the property of those who do not use said gas, or whose 

property is unimproved, or who pay taxes on personal prop- 
62 erty, for the benefit of such of the tax-payers and residents of 

said city who are not tax-payers as are so situated as toenable 


_ them exclusively to take the benefit of the proposed cheap fuel. 


There is therefore no present necessity, advantage, or benefit to be 
derived from engaging in said enterprise or incurring the debt 
aforesaid, but the same is and will be wholly unnecessary and bur- 
densome and unjust in its operation and effect, and necessarily will 
violate the rule of equality in taxation and the equivalent furnished 
for taxes imposed and a confiscation or appropriation of private 
property without compensation, benefit, or advantage, and cause 
great and irreparable injury tothe plaintiffs and other tax-payers of 
said city. 

And plaintiffs aver that there are now two private corporations, 
viz., the Northwestern Ohio Natural Gas Company and the Toledo 
Natural Gas Company, supplying the said city of Toledo and the citi- 
zens thereof with natural gas for fuel and heating purposes, having 
piped the same from the gas fields.in Wood and Hancock counties 
to said city of Toledo and laid pipes in all of the populous streets 
of said city of Toledo, and are supplying all of the citizens of said 
city who want to use the same for fuel or heating purposes. 

That on the — day of , 1886, the said city council of said city 
of Toledo passed an ordinance granting to said Northwestern Ohio 
Natural Gas Company the right to lay pipes in the said streets of 
the city and to supply said gas to its citizens, a true copy of which 
ordinance is found in the records of the ordinances of said city and 
will be filed herewith,and to which reference is here made the same 
as if the same was fully copied herein and at this point, and which 
ordinance gave to the said company the right, upon certain condi- 

tions complied with by said company and which constituted 
63 a consideration therefor, to lay and maintain pipes, — 

ors, fixtures, and machinery in the streets, highways, lanes, 
&c., of said city for the purpose of supplying gas to consumers, pub- 
lic and private, in said city, aud to the terms of which the said 
company assented and agreed, and the same constituted a valid and 
existing contract with said city, in full force and effect, and under 
which said company and the other company hereinafter named 
have piped a large part of said city and incurred a very large out- 
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lay and expense; and at the same time an ordinance, practically--— 
similar to the one above given, was granted to the said The Toledo 
Natural Gas Company, and under said ordinances the said com- 
panies have laid their main pipes from the said gas field, some thirty- 
six miles from the city, to the said city and have piped the streets 
of said city as aforesaid, and are furnishing said natural gas to pri- 
vate consumers for domestic purposes and to manufacturers for 
manufacturing purposes. 

That on the 4th day of March, 1887, the said General Assembly 
of the State of Ohio passed an act entitled “An act to amend sec- 
tions 2478 and 2491 of the Revised Statutes of Ohio,” whereby the 
power was conferred upon the councils of said city of Toledo to fix 
the price to be charged to consumers for said natural gas so fur- 
nished by said companies, and which act of the said General As- 
sembly will be found in the Session Laws of 1887 (vol. 84, Ohio 
Laws, page 39). | 

That said law only authorizes the city council to fix the price to 
be charged by natural or artificial gas companies and does not au- 
thorize said city council to fix the price or any price to be charged 
by said natural-gas trustees; but, on the contrary, the said act, 
passed Ieb’y 27, 1589, entitled an “Act supplementary to chapter 3, 
division 8, title 12, of the Revised Statutes of Ohio,” undertakes to 
make the said general law applicable to said natural-gas trustees, 

and, if it gives said trustees any power, authorizes them 
64 to fix the price to be so charged to its consumers, thus con- 

ferring corporate power on said city of Toledo by special act 
exempting said city of Toledo from the operation of said general 
law of March 4, 1587, and creating and authorizing an unlawful 
and unjust discrimination against existing and vested rights and in 
favor of said natural-gas trustees and said city of Toledo in its con- 
templated business of selling gas for fuel to its citizens and public 
and private consumers, and said act is in violation of section one, 
article 18, of the constitution of Ohio. 

That thereafter the said city council, by ordinance passed July 
9th, 1887, did fix the said price to be so charged by said companies 
for the period of three years from the date of such ordinance, dur- 
ing which time said city council, in and by said ordinance, agreed 
that it would not require said companies (by ordinance or other- 
wise) to furnish said gas at any less price than named in said ordi- 
nance; and said companies filed their acceptance thereof in 
writing with the city clerk of said city, and said ordinance is now 
in full force and effect and in operation and a contract with said 
gas companies; and said natural-gas companies have now about 
one hundred miles of pipe laid in the streets of said city and sup- 
plying said gas therefrom ; and said act is in violation of the pro- 
visions of sec. 28, article 2, of the constitution of the State of Ohio. 

Plaintiffs aver that there is no natural gas to be procured at any 
nearer point to the said city of Toledo than a distance of over thirty 
miles from said city, and that the whole scheme and purpose of 
said law is to furnish to certain parts of the city gas at public ex- 
pense to enable the owners of real estate therein to offer the same to 
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manufacturers who might be induced thereby to locate on said real 
estate manufacturing establishments because of the inducement 

of cheap fuel which it is contemplated to offer them 
65 through said city pipe line, thus enabling the said city of 

Toledo to lend its aid and credit to private enterprises and 
private interests and to expend the public moneys for the benefit of 
private enterprises and purposes; that there is no provision in said 
vee for the expenditure of any money for the purpose of extendin 
said proposed gas line to the said citizens of Toledo beyond the anid 
seven hundred and fifty thousand dollars, which sum is wholly in- 
adequate to bring the gas from any known gas field to the city 
limits and wholly inadequate to pipe the streets of the city if the 
gas was within the city limits. 

That the public agitation of said question, both before the Legis- 
iature in the passage of said law and in the city in advocating its 
adoption by the vote of the people, was based largely upon the in- 
ducements that could thus be offered by the city to outside private 
corporations and manufacturing enterprises to locate in the city of 
Toledo because of the aid and contribution that could be given them 
by the city in the way of cheap or free fuel at public expense. 

And said law and the expenditure of the said public moneys and 
the issue of the said bonds is in conflict with article 8, section 6, of 
the constitution of the State of Ohio. 

And plaintiffs aver that the business of furnishing fuel and heat 
to private citizens is not such a public purpose as will authorize the 
levy of taxes therefor, and said municipality, if it issues said bonds, 
will be required to meet and pay the interest and principal thereof 
by resort to taxation, and said bill provides for the said levy and 
collection of taxes for the purpose of paying said interest and prin- 
cipal in addition to all other taxes authorized by law. 

That the proposed scheme of expending the moneys of the pub- 

lic and the tax-payers of said city is purely speculative and 
66 is uncertain, conjectural, and hazardous; that said city has 

no gas and no lands in which gas can be found, and no 
leases or gas wells or gas supply of any kind, and will be com- 
pelled, if it resorts to the powers granted in said law, to explore, ex- 
periment, and expend a large amount of money in development, 
exploration, and experimenting in boring for gas without any cer- 
tainty of obtaining the same, without any certainty, but great un- 
certainty, of quantity, duration, and supply, and without any knowl- 
edge, information, or reasonable expectation of being able to carry 
out or accomplish any of the purposes or objects of said law. 

And said business can only be conducted by said city of Toledo 
or its said officers and trustees out of moneys arising from the sale 
of the bonds authorized by said act and only to the extent of said 
bonds thus authorized, wholly irrespective of whether the same is 
or will be adequate or sufficient therefor; and that said contem- 
plated investmant is therefore purely speculative and is designed 


-for the purpose of enabling the owners of lands or leases of terri- 


tory which is undeveloped to have the same bored, investigated, and 
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developed at public expense without any certainty or reasonable 
probability of any adequate or sufficient return therefor. — . 

And plaintiffs say that natural gas is only found in limited terri- 
tory in the State of Ohio, confined to a few counties in the western 
part of the State, and cannot be found in or piped to any part of 
the State remote from such territory, and the attempted classifica- 
tion in said law of all cities of the third grade of the first class in 
said State is and must in its operation be confined to said city of 
Toledo, and said law — an evasion of sec. 26, article 2, of the con- 
stitution of Ohio, which provides that “all laws of a general nature 

shall havea uniform operation throughout the State, nor shall 
67 any act except such as relates to public schools be passed to 

take effect upon the approval of any other authority than the 
General Assembly.” | 

And plaintiffs aver that the collection of taxes from the tax-payers 
of the city of Toledo and those owning property therein, both resi- 
dent and non-resident, for the purpose of supplying cheap fuel for 
manufacturing or domestic purposes to those who choose, or who 
are situated so as to make it profitable aud advantageous to accept, 
use, or utilize the same, is in conflict with and violation of the pre- 
visions of the bill of rights in the constitution of the State of Ohio, 
and of sec. 19 of article 1 of said constitution, which provides that 
“private property shall ever be held inviolate, but subservient to the 
public welfare.” The purpose for which said exaction of taxes is 
contemplated is not a public purpose or subservient to the public 
welfare, but is a private enterprise, for private gain, and, as before 
alleged, for the sole benefit and advantage of persons in such situa- 
tion as to be enabled to take advantage of fuel thus contemplated to 
be furnished them in their business or homes. 

That said law is otherwise invalid and void.for many other good 
and sufficient reasons in law, among which are that the said law 
contains no provision for the collection of any revenue from the 
proposed consumers of said natural gas, if any should be found 
or furnished under said act, or for selling the same, or for providing 
in any manner, except by taxation on the whole property, real and 
personal, of said city for the cost of building or operating and main- 
taining said line or paying for the nezessary gas which will have to 
be purchased to be supplied to consumers thereof through said line; 
no provision for the election or appointment of successors to said 
trustees, no provision for supplying or paying any deficiency that 
may arise at any time in the original, or any additional cost of con- 

structing or maintaining the same. 
8 But plaintiffs say that, notwithstanding the many things 

herein averred and the invalidity of said law, the said city 
council did, on the — day of April, 1889, pass an ordinance for the 
issue of seventy-five thousand dollars of said bonds, and the mayor 
of said city has signed said ordinance and has either signed or 
threatens to sign said bonds, and said George H. Cole, as such 
city clerk, also threatens to sign said bonds, and said defendants are . 
proposing to advertise the same and turn over the proceeds thereof 
to said gas trustees for the purpose of being expended in the un- 
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lawful enterprise aforesaid and thus misappropriate the credit and 
monies of said city. 

And the plaintiffs say that they are informed and believe, and so 
charge and aver, that said sinking fund trustees have passed a reso- 
lution providing for the purchase of ten thousand dollars of said 
bonds without the same being advertised or any of the provisions of 
said law or the general law on the subject of municipal bonds being 
complied with; and plaintiffs aver that sinking fund trustees have 
no power or authority to purchase bonds, or to use any of the monies 
in the sinking fund of said city for any such purpose; that none of 
said bonds have ever yet been issued, and not issued for any debt 
incurred or owing by said city or in refunding any part of the debt 
of said city, but are authorized and can be issued only under the 
provisions of said act and for the purposes and in the manner named 
in said act, and said contemplated action of said sinking fund trustees 
is unlawful and in violation of the law and trust created thereby. 

Plaintiffs pray that a preliminary injunction may be granted 
herein restraining said City of Toledo, its officers and agents, from 
issuing any bonds or incurring any indebtedness or obligation of 
any kind under the provisions of said act or for any of the pur- 

poses therein named or contemplated, and restraining said 
69 James K. Hamilton, mayor of said city, and George H. Cole, 
clerk of said city, from signing or executing any such bonds 

or obligations, and restraining said William T. Walker from adver- 
tising the same for sale, or delivering or attempting to deliver or 
sell any of the said bonds to any person or persons whomsoever, in- 
cluding the sinking fund trustees of said city ; restraining said sink- 
ing fund trustees above named from taking or purchasing any of 
said bonds or using any of the public funds under their control for 
that purpose; and restraining said gas trustees above named from 
making or incurring any indebtedness of any kind, or spending any 
of the city’s monies, or any bonds or proceeds of said bonds, for any 
of the purposes named in said act; and that upon the final hearing 
hereof the said injunction may be made perpetual, and all of the 
said defendants and their successors in office may be perpetually en- 
joined and restrained from doing any of the acts or things herein 
complained of and enumerated in the above prayer for a temporary 
injunction ; that said law may be declared invalid ; that all taxa- 
tion of every kind for any of the purposes named in said act may 
be declared illegal and void, and that the said City of Toledo, its 
officers and agents, may be perpetually enjoined and restrained from 
levying or attempting to levy or collect any taxes upon the real or 
personal property of these plaintiffs, or either of them, or of any 
other tax-payer of said city for any or all of the purposes named in 
said act, or for paying the principal or interest of any bonds or other 
debt or obligation incurred or issued thereunder. | 

E. D. POTTER, Jr., 

DOYLE, SCOTT & LEWIS, 

HUNTSBERGER & ASHLEY, 
Plaintiffs’ Att’ys. 
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70 Tre Strate or Onto, oe 
Incas County, cg 


James S. Rodgers, being duly sworn, says he is one of the plain- 
tiffs above named; that the facts stated in said petition are true. 


JAMES S. RODGERS. 


Sworn to before me and subscribed in my presence this 9th day 
of May, 1889. 
WM. A. MILLS, 
Notary Public. [seat] 


Lueas Com. Pleas. 


CHaARLEs F. Curtis et al. 4 
V8. 
The City or ToLtepo & al. 
Mr. Clerk : 
Issue summons for each of the defendants named in the caption 
above. Endorse petition for injunction & equitable relief. 


May 9, ’89. 
Kk. D. POTTER, Jr., 
DOYLE, SCOTT & LEWIS, ; 
Att’ys for Pl’ffs. i 


STATE OF O8BIO, i 
Lucas County. | ° 


I, J. P. Bronson, clerk of the court of common pleas within and 
for the county of Lucas and State of Ohio, do hereby certify the 
foregoing to be a true and correct copy of the petition filed in my 
office on the 9th day of May, 1889, in the above-entitled cause. 

In testimony whereof I hereunto subseribe my name and 
[seAL.] affix the seal of said court, at Toledo, this 8th day of Feb- 


ruary, 1890. 
J. P. BRONSON, Clerk. 


71 And afterwards, to wit, on the 4th day of June, A. D. 1889, . 

there was filed in the clerk’s office of said court the following 
copy of summons and sheriff's return in ease of Charles F. Curtis 
et al. vs. The City of Toledo et al., to wit: 


! 


Summons in Curtis vs. The City. il 
THE Srate oF OHIo, | Pe ’ | 
Lucas County, aay 
To the sheriff of Lucas county : | 
You are commaniled to notify the City of Toledo, James K. Ham- | 


ilton, mayor; George H. Cole, clerk; William T. Walker, auditor 

of said city, and William W. Jones, Abner L. Backus, Johu E. Par- : 
sons, Thomas 5. ‘Tracy, and Clarence Brown, gas trustees of said . 
city, that they have been sued by Charles. F. Curtis e¢ al. in the Se 
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court of common pleas of Lucas county, and that unless they answer 
by the 8th day of June, 1889, the petition of said plaintiff against 
them filed in the clerk’s office of the said court such petition will be 
taken as true and judgment rendered accordingly. 

You will make due return of this summons on the 20th day of 
May, A. D. 1889. 

Witness J. P. Brownson, clerk of said court, and the seal thereof, 
at Toledo, this 9th day of May, A. D. 1889. 


(SEAL. | J. P. BRONSON, Clerk, 
By N. HADNETT, 
Deputy Clerk. 


THe State OF Onto, | 
88: 
Lucas County, } 


Received this writ May 9th, 1889, and, pursuant to its command, 

[ summoned on the same day the within-named defendant, 

72 The City of Toledo, at 3.09 p. m. by delivering to J. Kent 

Hamilton, mayor, a true and certified copy hereof, with all 

endorsements hereon. I did also, on the same day, at 3.09 p. m., 

summon James K. Hamilton, mayor of Toledo, and at 3.01 p. m. 

George H. Cole, clerk of Toledo, and at 3.03 p. m. William T. 

: Walker, auditor of Toledo, and at 3.19 p. m. William W. Jones, a gas 
trustee of ‘Toledo, and at 3.18 p. m. Thomas 8. Tracy, a gas trustee 
of Toledo, and at 3.20 p. m. Clarence Brown, a gas trustee of Toledo, 
by delivering to each of them a true and certified copy of this writ 
and of the endorsements hereon. I did also, on the 10th day of 
May, 1839, at 9.15 a. m.,summon the within-named Abner L. Backus, - 

gas trustee, and at 9.10 a. m. John Parsons, gas trustee, by deliver- 
ing to each of them a true and certified copy hereof, with all endorse- 


ments hereon. 
JOHN 8S. HARBECK, Jr., Sheriff, 
By W. H. HARBECK, Deputy. 


Sheriff’s fees: 


. Service and return_......---- $1 50 
) OOD. +. -ccane nsumnniamentquime 2 16 
BEES oncnc cocens cess enies 1 80 

Ex. services. .......---- $5 46 


" 7 et THe STaTeE or Oaro, bss 


Lucas County, 


I, J. P. Bronson, clerk of the court of common pleas, the same 
being a court of record within and for the county of Lucas and 
State of Ohio. do hereby certify that the foregoing is a true and cor- 
rect copy of the summois issued May 9th, 1889, in cause No. 29591, 
Jharles F. Curtis e¢ al. vs. The City of Toledo et al., and of the 
sheriff’s return endorsed thereon, and filed May 20, 1889. 
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73 In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the city of Toledo, this 4th day 
of June, 1889. 
[sear] J. P. BRONSON, Clerk, 
By N. HADNETT, 
Deputy Clerk. 


74 Afterwards, to wit, on the 10th day of June, A. D. 1889, 
there was entered on the chancery order book the following 
order denying application for preliminary injunction, to wit: 


Order Denying Application for Preliminary Injunction. 


Cireuit Court of the United States, Northern District of Ohio, West- 
ern Division. 


JAMES W. Fettows et al. 
v. Chancery, No. 922. 
WintiaAM T. Waker, Aud’, et al. 


This cause, coming on for hearing this day before the Hon. Howell 
E. Jackson, circuit judge, at Nashville, Tenn., at chambers, on the 
application of the complainants for a preliininary injunction, was 
argued by counsel; on consideration whereof it is ordered that said 
application be denied; and thereupon, upon application, complain- 
ants have leave to amend their bill within 30 days. 

Done at chambers, in the city of Nashville, Tenn., this 7th day of 
June, 1889. 

HOWELL E. JACKSON, 
Circuit Judge. 


75 Afterwards, to wit, on the 29th day of June, A. D. 1889, 
there was filed in the clerk’s office of said court the following 
amendment to bill, to wit: 


Amendment to Bill. 


United States Circuit Court, Northern District of Ohiv, Western Di- 
vision. In Equity. 


No. 922. 


To the judges of the circuit court of the United States for the north- 
ern district of Ohio, western division: 

The said complainants named in the original bill filed in this 
cause, on leave of the court, now come and file this an amendment 
to said original bill and as a supplement thereto, and complain of 
the said defendants named in said original bill, and further allege 
and say— . 

That the matter in dispute in this suit is the sum of ($750,000) 
seven hundred and fifty thousand dollars and involves the validity 
of the issue and sale of the bonds described in said original bill filed 
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herein, amounting to the said sum of seven hundred and fifty 
($750,000) thousand dollars. 

Said complainants further say that since filing of the original bill 
herein the said city council of the said city of Toledo, on the — day 
of June, A. D. 1889, passed an ordinance providing for and direct- 
ing the issue and we of ($500,000) five hundred thousand dollars 
of said bonds, and the said mayor of said city has signed said ordi- 
nance and has either signed or is about to sign said bonds, and said 
George H. Cole, said city clerk; bas also signed said bonds or is 
about to sign the same; and said defendants are proposing to sell 
and have advertised said bonds to said sum of $500,000, to be sold 

upon the 22d day of July, A. D. 1889, at the office of said 
76 auditor of the said city of Toledo, for the purpose of raising 

money to be expended in the said enterprise and for the pur- 
poses set forth in said original bill. 

Complainants further say that the tax comnmissioners of the city 
of Toledo, upon whom rests the power and authority, by virtue of 
the laws of the State of Ohio, to determine the amount of the tax 
levies to be levied annually within the city of Toledo, have voted 
that they would approve and authorize a levy of one and one-tenth 
(1,5) mills on the dollar of all the taxable property within the said 
city of Toledo, in addition to the other levies for the year 1889, for the 
purpose of meeting the payments of interest, charges, and expenses 
arising out of the issue and sale of said bonds and to provide a sink- 
ing fund out of which ultimately to meet and pay the principal 
thereof. 

That the said city of Toledo is about to make a levy of the said 
one and one-tenth (175) mills, or the greater part thereof, upon all 
the taxable property within the said city for said purposes aforesaid. 

Wherefore your complainants ask and pray as in their original 
bill asked and prayed for, and as fully as though the same were 
herein fully set forth, reference being made to said original bill 
therefor. | 

And your complainants ask all and singular the relief and reme- 
dies asked for as in said original bill contained, as fully as tho’ the 
same were set forth herein, reference being made to said original 


bill therefor. 
STEVENSON BURKE, 
DOYLE, SCOTT & LEWIS, 
Ek. D. POTTER, Jr., 
Solicitors and of Counsel for Complainants. 


Unitrep STaTes OF AMERICA, } 
Northern District of Ohio, Western Division, { 


E. D. Potter, Jr., being duly sworn, says he is one of the solicitors 
of said complainants in said suit; that none of said complainants 
are now within said district or State, but absent therefrom, and 
for that reason affiant makes this affidavit. Afhlant says he has 
read over and knows the contents of said amended and supplemental 
bill. and that the facts therein stated are true in substance and in 


fact. | 
E. D. POTTER, Jr. 


~]j 
~) 
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Sworn to before me and signed in my presence this 29th day of 


June, A. D. 1889. 
GEO. B. BONE, 


(SEAL. | Notary Public, Lucas Co., O. 
78 Afterwards, to wit, on the 16th day of August, A. D. 1889, 


there was entered on the journal of said court the following 
order for leave to file answer, &c., to wit: 


Leave to File Answer, &e. 


JAMES W. FeLLows ef al. 
: v. J. E. 
Wma. T. Wacker, Aud’r et al., 


In this cause it is ordered that the defendants have leave to answer 
the supplemental and amended bill herein within ten days, and 
that complainants are required to close their proof-in-chief herein 
on or before October 25, 1889, and that respondents are required to 
close their proof herein on or before November 25, 1889, and that 
complainants close their proof in reply on or before the first day of 
the next term of this court, and that this cause thereafter stand for 
hearing. 


79 . Afterwards, to wit, on the 26th day of August, A. D. 1889, 
there was filed in the clerk’s office of said court: the following 
answer to amendment and supplement to bill to wrt: 


Answer to Amendment & Supplement to Bill. 


In the Cireuit Court of the United States, Northern District of Ohio, 
Western Division. 


James W. FeLtows and Others, Complain- ) 
ants, 
vs. > No. 922. In Equity. 
WitiiamM T. WALKER, Auditor of the City of 
Toledo, and Others, Defendants. 


| Joint answer of the defendants to the amendment to the original bill, 
and also supplement thereto, of the complainants. 


These defendants, reserving all manner of benefit and advantage 
to themselves of exception to ‘the m: iny errors and insufficiencies in 
said amendment and supplement, by leave of this court heretofore 
granted make this their answer thereto, and say 

They deny, and say it is false and untrue, that the matter in dis- 
pute in this suit is the sum of seven hundred and fifty ($750,000.00) 
thousand dollars and involves the validity of the issue and sale of 
the bonds described in complainants’ original bill filed herein, 
amounting to the said sum of seven han lred and fifty thousand 
($750,000.00) dollars. 

On the contrary, defendants aver that the matter in dispute in 
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this suit is the amount of any tax that may be levied on the property 
of complainants located within the city of Toledo on account of the 
carrying Into effect of the act of the General Assembly of the State 
of Ohio of January 22nd, 1889, referred to in said complainants’ 

original bill. | 
80 Wherefore these defendants pray to be hence dismissed 
with their reasonable costs and charges in this cause sus- 


tained. 
W. H. A. READ, 
Solicitor for Defendants. 
CLARENCE BROWN, 
G. W. KINNEY, 
| Of Counsel. 


UNITED STATES OF AMERICA, } 
Northern District of Ohio, Western Division, 


Willian T. Walker, one of the defendants herein, makes oath and 
says that the statements and allegations in the foregoing answer 
contained are true as he verily believes. 

W. T. WALKER. 


Sworn to before me and signed in my presence this 24th day of 


August, A. D. 1889. 
HALLIE W. BROWN, 
UL’. S. Cir. Court Com., D. N. O. 


81 Afterwards, to wit, on the 16th day of September, A. D. 

1889, the- was filed in the clerk’s office the opinion of Hon. 
Howell E. Jackson, United States circuit judge, sixth circuit, sus- 
taining the validity of the Toledo general-fund bonds, issued for 
natural-gas purposes : 


U.S. Circuit Court, Northern District Ohio, Western Division. 


James W. Fettows et al. \ 
vs. 
Wa. T. Waker, Auditor, e¢ al. 


82 This is an action brought bv Fellows and others, non-resi- 

dent tax-payers of the city of Toledo, against the City of To- 
ledo and its officers, to enjoin the defendants from executing and 
selling $75,000 of bonds issued by the city for the purpose of secur- 
ing natural gas and piping the same to the city of Toledo, upon the 
ground that the act of the Legislature authorizing such issue is un- 
constitutional. 

Application is made fora preliminary injunction. 

Defendants urge that the bill fails to show necessary jurisdictional 
facts, in that it does not appear that any one of the complainants is 
interested to the extent of $2,000, and that different tax-payers can- 
not unite their several interests for the purpose of making up the 
jurisdictional amount. While the court is of the opinion that the 
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real subject-matter of controversy is the validity of the obligation 
incurred by the entire issue of $75,000 of bonds rather than the sep- 
arate interest of each complainant therein, still the question is one 
of such doubt that the court does not now decide it, and prefers to 
express no opinion thereon at this time. 3 | 
The application must therefore be decided upon the bill, answer, 
and affidavits. It should be said at the outset that the court has 
nothing whatever to do with the questions of the poliey of sueh 
legislation or the manner of carrying out the same or the benefits 
to be derived by the corporation therefrom. These are questions 
for legislative discretion and determination. The question for this — « 
court to determine is simply whether the act in controversy was a 
proper exercise of constitutional legislative power. The constitu- 
tionality of the act is denied because it is said to be a special act 
conferring corporate powers; that it is special because the city of 
Toledo is the only city of the third grade of the first class in the 
State of Ohio, and the only city to which this act is or can be ap- 
plicable. | 
sut this objection cannot be sustained. It is well settled by au- 
thority in Ohio that the classification of municipal corporations is 
valid, and that legislation which is applicable to a class is general, 
although there may be at that time but one city in that class. The 
act in question is equally applicable to all cities of the third grade 
of the first class,whether now belonging thereto or hereafter coming 
into that category. Theanswer denies the averment of the bill, that 
Toledo is the only city of the State to which the act is or can be ap- 
plicable, and it does not appear that it is the only city that is or can 
be a city of the third grade of the first class. 
It is next insisted that the act is made to take effect upon the ap- 
proval of some authority other than the General Assembly, | 
835 but the language of the act isotherwise. As a matter of fact, 
it is made to take effect and be in force from and after its 
: ; 
' 


a esl 


| 


pessage. Moreover, it is an enabling act, designed for those cities 
which accept in the manner and upon the conditions specified, and 
and tokes effect from the date of its passage. It stands upon the 
same basis precisely as general acts authorizing the creation of cor- 
porations. 

The next and the main ground upon which the bili rests and the 
injunction is sought is that the supplying of municipal corporations : 
and their citizens with natural gas is not a public purpose or use for | 
which the taxing power which is necessarily involved can be prop- 2 
erly exercised. It is urged that while the act authorizes the city to 
procure natural gas for its own use and for use in public buildings, | 


ete. (which complainants concede would be a public use), that the 
main object and primary purpose of the act is to enable the city to 
supply its individual inhabitants with fuel for private usesand con- 
sumption at a cheaper rate than they ean obtain it from other . 
sources; that such being, as complainants insist, the direct object 
and purpose of the act, the taxing power of the city cannot be con- 
stitutionally exercised for the attainment of such an object. In the 
first place, this is not, in the opinion of the court, a proper view to 
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take of the legislation. The court would not be justified from, a 
reading of the act,in saying which was the primary object and pur- 
pose of the act, even assuming (what the court does not admit) that 
the supplying of private individuals with gas isa purely private ad- 
vantage. It could just as well be urged that the primary object of 
the bill is to furnish gas for the city and the city buildings, ete., and 
that the supplying of the citizens was merely incidental thereto as 
to urge that the primary object of the bill is to supply individuals, 
and that the furnishing of the city and city buildings, ete., is inci- 
dental. The act, upon its face, is not open to such splitting or sub- 
division. Asa whole it stands on the same footing as legislation 
for furnishing water and illuminating gas. It calls for the exercise of 
only the same powers as are constantly exercised by municipal cor- 
porations in supplying the city and its citizens with manufactured 
gas for illuminating purposes and in furnishing water for public and 
private use. 

But even conceding that the primary object of the act is to enable 
the city to supply its individual citizens with natural gas for fuel or 
illuminating purposes, the court is unable to say that the grant of 
such a power is in excess of the legislative authority. Unquestion- 
ably the Legislature may authorize a city to furnish light or facili- 


ties fur transportation or water to its citizens with or without cost,as | 


the Legisiature or city may determine. So long as the act is for 
the benefit of the public or the entire municipality or all the citi- 
zens of the municipality it does not lose its character as an act for 
au public purpose so as to become private in the sense that prevents 
the exercise of the power of taxation. 

The case of Loan Association vs. Topeka, 20 Wall., 655, is an illus- 
tration of an attempt to exercise the taxing power for a purely pri- 
vate purpose. The benefit was to one private individual; the bonds 

were issued to him by name; the aid was to him and his pri- 
S4 vate business alone; but here the benefits and the aid are to 

tle city in its public, corporate capacity and to every inhab- 
itant thereof equally and alike. The court is wholly unable to dis- 
tinguish this act from those conferring power upon municipalities to 
acquire and operate gas works and water works, and in connection 
therewith to furnish gas and water to the individual inhabitants; 
and it is of no consequence whether this source of supply, either of 
gas or water, is wholly within or wholly without the corporate limits 
of the city. The question of public interest determines the question 
of right to supply gas and water and not the mere location of the 
works or source of supply. 

In Walker vs. Cincinnati, 21 Ohio State, 14, and in Hamiiton Gas 
Light and Coke Company vs. Hamilton, 37 Fed. Rep., 832, decided 
by the circuit court of the United States for southern district of Ohio, 
it has been settled that the Legislature of Ohio has authority under 
the constitution of that State to invest municipalities with such pow- 
ers as are conferred by this act. Since the decision in Sharpless vs. 
Philadelphia it is no longer aa open question whether municipali- 
ties may engage in enterprises such as the one contemplated by the 
act in question in this case. 
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The court does not undertake to define the line which distin- 
guishes public from private uses, nor is it necessary or even pos- 
sible to do so. It is enough to say that, in the opinion of the court, 
the act of January 22, 1889, authorizing the city of Toledo to issue 
bonds for natural-gas purposes, is clearly within the general scope of 
of legislative power, is for a public use and purpose, and is not in 
contravention of any of the provisions of the constitution. The 
court being of the opinion that the legislation is valid, it follows, of 
course, that the injunction applied for must be refused. 

But even if these questions were open to-doubt in the mind of the 
court it does not follow that complainants would be entitled to an 
injunction, because it does not necessarily follow that taxation will 
have to be resorted to for the payment of these bonds. Theact provides 
that the revenues derived from the sale of gas are to be applied to 
the payment of principal and interest of the bonds, and these reve- 


nues may be sufficient to meet the bonds without resort to taxation. - 


Injunctions are not granted in cases like the present, except where 
complainants’ rights are clear and where an injury more or less 
irreparable is likely to result to complainants unless the defendants 
are enjoined. In this case complainants’ rights are not clear, and 
the injury likely to result to them is not shown to be irreparable or 
even serious. On the other hand, the allowance of an injunction 
wouid be attended with serious and possibly irreparable loss and 
damage to the city of Toledo. 

Many other reasons might be given, but it is sufficient to say that 
the legislation in question is not open to the objections presented by 
the bill, and therefore complainants are not entitled to the injune- 
tion. 

It is accordingly denied. 


In Chambers, Nashville, Tenn., June 7, 1889. 


85 Afterwards, to wit, on the 27th day of September, A. D. 
1889, there was filed in the clerk’s office of said court the fol- 
lowing replication to answer to amendment and supplement to bill, 
towit: 
Replication. 


In the United States Circuit Court, Northern District of Ohfp, 
Western Division. 


James W. Fe tows ef al., Complainants, 
vs. In Equity. 
WittiaAM T. Waker ef al., Defendants. , 


The replication of the complainants and each of them complainant 
to the answer of the defendants to the amendment tothe bill and 
supplement to bill. 


These repliants, saving and reserving to himself and themselves 
now and atall times hereafterall and all manner of benefit and advan- 
tage of exception which may be had or taken to the manifold insuf- 
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ficiencies of the said answer, for replication thereunto say that they 
will aver, maintain,and prove their said bill of complaint and amend- 
ment and supplement thereto to be irue, certain, and sufficient in law 
to beanswered unto, and that the said answer of the said defendants is 
uncertain, untrue, and insufficient to be replied to by this repliant; 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, confessed 
or avoided, traversed or denied, is true ; all which matters and things 
this repliant is and will be ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly prays as in his said 
bill he has already prayed. | 

STEVENSON BURKE, 

E. D. POTTER, Jr., 

DOYLE, SCOTT & LEWIS, 

Complainants’ Solicitors. 


86 Afterwards, to wit,on the 30th day of November, A. D. 1889, 
there was filed in the clerk’s office of said court the following 
stipulation as to taking testimony, to wit: 


Stipulation. 


Circuit Court of the United States, Northern District of Ohio, 
Western Division. 


JaMES W. Fettows et al., Plaintiffs, 
v8. by. 922. In Equity. 
WitiiaM T. WaLKeER ef al., Defendants. 


Stipulation for taking testimony. 


It is hereby stipulated and agreed between the parties hereto and 
their several attorneys that the testimony taken in this cause by 
either party may be taken before a notary public in short-hand, to 
be afterwards reduced to writing, upon two days’ notice of the time 
aud place of taking the same; that the signatures of the several wit- 
nesses to their respective testimony is hereby waived, and the notary | 
public before whom the testimony is taken is authorized to sign the 
names of witnesses to their testimony. 

It is further stipulated that the two days’ notice above referred to 
shall not include Sundays nor a reasonable time to reach the desig- 
nated place for taking testimony, and this stipulation shall not affect 
the questions of competency or relevancy of testimony nor the tine 
of taking the same as fixed by the court. 

Toledo, Ohio, Oct. 4, 1889. 

DOYLE, SCOTT & LEWIS, 

} Att’ys for Plaintiffs. 
E. D. POTTER, Jr., Att'y for PUff. 
CLARENCE BROWN, 

W. H. A. READ, 
G. W. KINNEY, 
Att’ys and Counsel for Defendanis. 
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87 Afterwards, to wit, on the 8th day of January, A. D. 1890, 
there was filed in the clerk’s office of said court the following 
stipulation, to wit: 


Stipulation. 


Circuit Court of the United States, Northern District of Ohio, West- 
ern Division. 


No. 922. In Equity. 


US. 


JamMES W. Fetiows ef al., Complainants, 
WitntiaM T. WALKER et al., Defendants. 


It is hereby stipulated and agreed between the parties hereto that 
since the taking of testimony in this case, to wit, on or about the 
2ud day of January, 1890, the property knewn and referred to in 
complainants’ evidence as “the Augustus Schell property,” and 
being the property described and referred to in Exhibits “ 3,” * 4,” 
and “7,” attached to complainants’ evidence-in-chief, was sold and 
conveyed to citizens and residents of the city of Toledo, Ohio, who 
are now the owners and in possession of the same, and that since 
the date of said conveyance the complainants, James W. Fellows, 
Richard C. Fellows, Julia Coddington, Mary Hoyt, Edward H. 
Schell, Mary E. Schell, Florence A. Cragin, Jane H. Cragin, Eliza- 
beth S. Cragin, and Robert Schell, Edward H. Schell, and James 
W. Fellows, executors and trustees of the last will and testament of 
Augustus Schell, deceased, have not been the owners of or tax-payers 
upon said real estate. 

January 8th, 1890. 

DOYLE & SCOTT anpb 
EK. D. POTTER, Jr., 
Solicitors for Complainants, 
W. H. A. READ, 
City Solicitor. 
G. W. KINNEY awp 
CLARENCE BROWN, 
Solicitors for Def’ts. 
88 Afterwards, to wit, on the 15th day of January, A. D. 1890, 


there was entered on the journal of said court the following 
order of dismissal, &c., to wit: 


Decree. 
U.S. Circuit Court, Northern District of Ohio, W. D. In Chancery. 
JAMES W. FELLows el al. 
vs. No. 922. 
WiiiiaAM T. WALKER, Auditor, ete., et al. 


This cause came on to be heard at this term upon the complain- 
ants’ bill of complaint and amendment and seals senior thereto, the 
defendants’ answers to said bill and to said amendment and sup- 
plement, the complainants’ replications to said answers, and upon 
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the exhibits, proofs, and stipulations of the parties, and upon the 
evidence,and wassubmitted to thecourt; and, upon the consideration 
thereof, the court, being now fully advised and satisfied in the 
premises, find that the equities of the case are with the defendants ; 
that the statutes of the State of Ohio and the ordinances of the city 
of Toledo in said bill of complainant and in said amendment and 
supplement thereto mentioned are valid and constitutional enact- 
ments; that the purposes for which said bonds are authorized to 
be issued and taxation to be made are public purposes and within 
the scope and authority of municipal corporations of said State of 
Ohio. 

It is therefore ordered, adjudged, and decreed that the complain- 
ants’ bill of complaint be, and the same is hereby, dismissed for 
want of equity at the costs of the complainants, and that the de- 
fendants recover of the complainants their costs herein incurred, to 

be taxed. 
89 And thereupon said complainants, by their counsel, prayed 
an appeal to the Supreme Court of the United States, which 
appeal is allowed upon the complainants giving bond in the sum of 
one thousand dollars, conditioned according to law. 


89} Know all men by these presents that we, John H. Doyle, 

James S. Rodgers, Emery D. Potter, Jr., and Alexander W. 
Scott, are held and firmly bound vento William T. Walker, auditor ; 
James H. Hamilton, mayor; George H. Cole, clerk,and William W. 
Jones, Clarence Brown, Abner S_ Backus, Thomas H. Tracy, and 
Jno. E. Parsons, natural-gas trustees of the city of Toledo, and the 
city of Toledo in the sum of one thousand dollars; to the payment 
whereof, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated this — day of June, in the year 
of our Lord one thousand eight hundred and ninety. 

Whereas the above-bounden James W. Fellows and other com- 
plainants, being all of the complainants named in the bill of com- 
plaint, have appealed to the next Supreme Court of the United States 
from a decree of the circuit court of the United States for the north- ° 
ern district of Ohio, bearing date the 15th day of January, A. D. 1890, 
in a cause wherein the said James W. Fellows and others were 
complainants and the said William T. Walker and others above 
named, as obligors, were respondents : 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute their said appeal with effect 
and pay all such damages, costs, and expenses as shall be awarded 
against them as such appellants therein, then this obligation to be 
void ; otherwise to remain in full force and effect. 


JOHN H. DOYLE. SEAL. 
JAMES S. RODGERS. |sgAt. 
A. W. SCOTT. SEAL. 
E. D. POTTER. SEAL. 


Sealed and delivered in presence of— 
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[Endorsed :] No. 922. In the circuit court of the United States 
for the northern district of Ohio. James W. Fellows et al. vs. Wm. 
T. Walker, auditor, ef al. Appeal bond. Approved and filed June 
30, 1890. M. W. Sanders, clerk. 


90 Notice to Talze Depositions. 


(See Swan & S., page 560.) 


THE Strate or Onto, | 8s: 
Lucas County, pes 


In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 


against 


James W. Frtiows et al., Complainants, 
No. 922. 
WitrtrAmM T. WaAvKeER et al., Defendants. 


The defendants will take notice that on Monday, the 7th day of 
October, A. D. 1889, the above-named complainants will take the 
depositions of George H. Bodette and sundry witnesses, to be used 
as evidence on the trial of the above-entitled cause, at the office of 
E. D. Potter, Jr., in the city of Toledo, county of Lucas, and State of 
Ohio, between the hours of two o’clock p. m. and six o’clock p. m. 
of saidjday, and that the taking of the same will be adjourned from 
day to day, between the same hours, until they are completed. 

E. D. POTTER, Jr., anp 
DOYLE, SCOTT & LEWIS, 
Attorneys for Complainants. 


I acknowledge service of the above notice by copy this 4th day of 
October, 1559. 
W. H. A. REED, 
Attorney for Defendants. 


Instructions for Taking Depositions. 
(See Swan & Cr., pages 1042, 1048, and 1044.) 
Begin with the caption on the next page. 


The depositions may be taken by stating the facts in reply to ques- 
tions first written down, or in the narrative form. 

In Ohio they may be taken before a judge or clerk of the supreme 
court, common pleas, or probate court, or before a justice of the peace, 
notary public, mayor or chief magistrate of any city or town corpo- 
rate, or master commissioner, or persons empowered by a special 
commission. Out of Ohio by a judge, justice, or chancellor of any 
court of record, a justice of the peace, notary public, mayor or chief 
inagistrate of any city or town corporate, commissioner appointed 
by the Governor of Ohio to take depositions, or any person author- 
ized by a special commission. ) 
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If there are adjournments they should be noted by the magistrate 
or other officer from day to day at the close of the day. 

Objections to questions or answers claimed to be illegal, or to wit- 
nesses claimed to be incompetent to testify, should be entered by 
making a short note of such objection. 

Each witness must sign his own deposition. 

The notice must be attached to the depositions and inclosed with 
them. 

The depositions must be commenced on the day named in the 
notice, and some portion of a deposition taken on each successive 
day, Sundays excepted, adjournments being from Saturday to Mon- 
day, Sundays and national holidays not being regarded. 

When depositions are taken under an agreement, the above in- 
structions will be followed, except where they are modified by the 
agreement. In such cases the agreement must be followed. It 
should be attached to the depositions and referred to in the caption, 
as the notice is when taken under a notice. 

If taken by the interrogatories and cross-interrogatories, under 
agreement or otherwise, every interrogatory and cross-interrogatory 
must be put to each witness, and answered so far as he can answer 
it, and the answer be written down. The deposition must show that 
each interrogatory and cross-interrogatory was thus put and an- 
swered. 

The fees for taking depositions should be taxed and a memoran- 
dum thereof made below thie certificate. 

Depositions taken before a mayor, notary public, or commissioner 
appointed as aforesaid must be certified under his official seal. If 
before any of the other officers named above, a certificate must be 
annexed under the seal of the court of the county, or the great seal 
of the State, that the officer before whom the depositions were taken 
was at the time of taking the same such officer as he represents 
himself to be in his certificate. But.if depositions are taken within 
this State by an officer having no seal, or if taken within or with- 
out this State, under special commission, it shall be sufficiently au- 
thenticated by the official signature of the officer or commissioner 
taking the same, and no other or further act of authentication shall 
be required. 

This proof of official character is omitted when waived by agree- 
ment of the parties. 

The whole should be sealed up by the magistrate, the title of the 
suit endorsed on the outside, the name of the officer taking the 
same, and “Deposition on behalf” (the party taking the same), 
and addressed to the clerk of the court where the suit is pending. 
Let the re also endorse: “ These depositions sealed up, ad- 


dressed, and transmitted by me,” and sign his name to such endorse- 
ment. 
91 Caption. 

Depositions taken before me, ,a— within and for the 


county of , in the State of ——, pursuant to the annexed notice, 
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at the time and place therein specified,to be read in evidence on 
behalf of the — in an action pending in the — in and for — 
county, in the State of Ohio, in which —— —— plaintiff and 
defendant. 

Present: , on behalf of the plaintiff, and —— ——, on 
behalf of the defendant. 
, of lawful age, being by me first duly sworn, as hereto- 
fore-certified, deposes and says as follows: 

lst question by . State your name, age, occupation, and 
place of residence. 

Answer. My name is I am — years of age. I am 
a — by occupation, and I reside in —. 


92 Certificate to Depositions. 
(See Swan & Cr., page 1043, sec. 351.) 


THe State or O81, _ 
County, 


I, ,a— in and for the county and State aforesaid, duly 
commissioned and qualified, do hereby certify that the above-named 
were by me severally sworn to testify the truth, the whole 
truth, and nothing but the truth, and that the depositions by — 
respectively subscribed, as above set forth, were reduced to writing by 
, he being a proper person and not interested in the suit, in 
my presence and in the presence of the witness- respectively, and 
were subscribed by said witness- in my presence, and were taken at 
the time and place in the annexed notice specified, and continued 
from day to day as set forth. , 

I do further certify that I am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

In witness whereof I have hereunto set my hand and seal of 


office, this — day of , A. D. 18—. 
, 

Cost Biil. 
Writing depositions, at 20 cts. per 100 words.--_-~ ..._-- *$99 00 
Issuing subpeenas, 50 cents each...--.---.--.--. 2.8. 1] 00 
Swearing witnesses, 4 cents each.........-.........--..- 92 
Certifying depositions, 25 cents.......-......2.-.------ . 25 
Renee ww GOUENONOO, BO COMING onc coe .cccccconsim coewns eoun 
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$101 17 


* 5S. & S., page 367, third line below. 
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Constable’s fees: 
Service of 18 subpoenas. .-.......... -..--.....-. ----.- $1 95 


Mileage OR GORRURR. ccccn ccccce cccwedacuunhaedanine 
$103 12 
Witness fees: 


75 cents per day and 5 cents traveling fees if more than 3 
BE NED Fern cine deriveti eminent npadiietelimintnendtisinisaane 


Total cost of taking depositions..........-.....--.- $103 12 : 


Received of E. D. Potter, Jr., complainants’ counsel, the sum of 
$103.12, in full of all fees as above specified. 
The witnesses were paid their fees by , 
EDWARD H. SMITH, 
Notary Public. 


93 Afterwards, to wit, on the 29 day of October, A. D. 1889, 
there was filed in the clerk’s office the following deposi- 
tion, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio, Western Division. 


against 


James W. Fetiows et al., ern 
WiLtiAM T. WALKER et al., Defendants. 


Depositions taken before me, Edward H. Smith, a notary public 
within and for the county of Lucas, in the State of Ohio, pursu- 
ant to the annexed notice, at the time and place therein specified, 
to be read in evidence on behalf of the complainants in an action 
pending in the United States circuit court for the northern 
division of Ohio, western division, in which James W. Fellows 
and others are complainants and William T. Walker and others 
are defendants. 


Present: E. D. Potter, Jr., Esq., on behalf of the complainants, 
and Guy W. Kinney, Esq., on behalf of the defendants. 


This testimony is taken by the complainants before me on stip- 
ulation that the same may be taken in short-hand and afterwards 
reduced to typewriting, and the signatures of the witnesses thereunto 
are waived. 


GreorGeE H. Boperre, of lawful age, being by me first duly sworn, 
as hereinafter certified, deposes and says as follows: 


Direct examination by Mr. E. D. Porrsr, Jr.: 


1 Q. State your name, age, place of residence, and occupation. 
A. My name is George H. Bodette; I am thirty-seven years, 
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past, of age; I am a civil engineer by occupation, doing business at 
rooins Nos. 1 and 2, Drummond block, Toledo, Ohio. 

2 Q. How long have you lived in Toledo * ? 

A. Ever since I was born. 

3 Q. What official position have you occupied under the munici- 
pal government, if any ? 

A. I was city civil engineer. 

4 Q. How long were you city civil engineer? 

A. From about the first of April, 1881, to the first of May, 1883. 

5 Q. How long have you been an engpnenr’ ? 

A. I started at engineering in 1872. 

6 Q. In your position as engineer for the city—as civil engineer— 
and in your profession, to what extent are you familiar with the 
city—its extent and general improvements ? 

A. Whatever would come under the head of civil engineer- 

ing. 
94 7 Q. Whether you have had occasion to go over the city 
from time to time and its streets and observe and know the 
extent to which improvements have been made through the extent 
of tlie city. 

A. I have; yes, sir. 

8 Q. Have you made any calculations or estimate on the mileage 
of the streets within the city of Toledo? 

A. I have made no complete calculation. 

9 Q. Take it of the area of the citv in miles first. 

A. When Mr. Thatcher was engineer Mr. Thatcher and I made a 
calculation of the number of square miles in the city. 

10 Q. When was that ? 

A. | think just about the last annexation proceedings were 
going on we made it for Mr. Segur (then a member of the council), 
which has never been superseded. 

11.Q. That was based on the same boundary line which now 
exists ” 

A. Yes, sir. 
12 Q. In round numbers, what is the superficial area ? 


(Objected to on the part of the defendants as being irrelevant 
and immaterial.) 


A. Twenty-one and one-balf square miles. 
13 Q. I wish you would state as near as you can from any esti- 
mate you may have made as to the extent of the streets, in miles, 
within the city. 


(Objected to on behalf of the defendants as irrelevant and im- 
material.) 


A. That was the calculation that I said I hadn’t completed. I 
have carried them so far as to make over three hundred miles 
of streets. 

14 Q. Can you tell us what proportion of that is on the east side 
of the Maumee river and that which is on the west side? 
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(Objected to on the part- of defendants as irrelevant and im- 
material.) 


A. Six ond two-tenths miles on the east side and fifteen and 
three-tenths on this side—the west side. 

15 Q. From the centre of the population of the city what is the 
radius to the city boundaries ? 


(Objected to on behalf of defendants as irrelevant and im- 
material.) 


A. I couldn’t state that now. 
16 Q. Where is the centre of population ° ? 


(Objected to on the part of defendants as irrelevant and im- 
material.) 


A. It has been changed to different places. I believe they now 
take the corner of Cherry and Summit streets as the centre. 

17 Q. Starting, say, from the intersection of Summit street with 
Cherry street, take it south, east, west, and north, what would be the 
radii extending to the city line? 


(Objected to on behalf of the defendants as irrelevant and im- 
material.) 


A. South, it would be 13,400 feet, a trifle over two miles; east, it 
would be 13,200 feet; west, it would be 14,400 feet, and north, 
would 11,200 feet. 

18 Q. What is the present generally estimated population of 
the city? 


(Objected to on behalf of the defendants as being irrelevant and 
immaterial.) 


A. I should say, taking the directory and counting the names 
and allowing two and one-half to a name, it would figure about 
ninety-two thousand (92,000). 
95 19 Q. Does this estimated superficial area include Maumee 
river’ 
A. No, sir. 
20 Q. About what is the dock frontage? 


(Objected to on the part of defeudants as being irrelevant and im- 
material.) 


A. A trifle over seventeen miles. 

21 Q. Within the city limits? 

(Objected to on the pet of defendants as irrelevant and imma- 
terial.) 


A. Yes, sir. | 
22 Q. That includes both sides of the river? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 
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A. Both sides of the river and both sides of Swan creek and the 
bayou. 

23 Q. Have you made any examination, or from any knowledge 
or investigation that you have made or had can you give us any 
estimate of what proportion of property within the city is improved 
and unimproved—I mnean built up either for business houses or 
dwelling purposes or manufacturing purposes? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 

A. I took the duplicate of Port Lawrence lands inside of the city 
and made some calculations, which would lead me to think that 
over one-half of the city is what you would call unimproved prop- 
erty. Of course you take a lot large enough to put three houses on 
it and only one is standing on it, why it would be more, but I am 
taking the lots as improvements are shown on them; it wouldn’t 
make any difference how big the lot was; if it had an improvement 
on it 1 would consider it as improved property, and I think it is not 
over one-half of the area of the city. 

24 Q. The residences within the city liusits, how is it as to their 
being confined to one limit or distributed and scattered ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) ) 


A. They are distributed. 

25 Q. Will they be found in the vicinity of the city boundaries— 
the residences ? 

(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. Well, Toledo is always noted as being a city of beautiful dis- 
tances. ) 

26 Q. Have you made any computation or any estimate as to the 
duplicate valuations of the property within the city ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. Not since I was in the engineer’s office. I then had occasion to 
look it up. 

27 Q. Can you give an estimate of what proportion—that is, an 
estimate of the relative proportion that the duplicate valuation of 
unimproved property would bear to that of the improved portions of 
the property ” ° 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. No; I don’t think I. could, Mr. Potter. I should judge about 
one-third ; that is not from any calculations or figures. From my 
opinion, I should think it would be about one-third. 

28 Q. And your opinion is based upon what ? 

A. Oh, I judge from a knowledge of the town. and the ac- 
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quaintance I have with values and the duplicates, and the like of 
that. 

96 29 Q. Dv you know what the city duplicate valuation is in 
round numbers ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. Not from personal inspection ; I think it rans thirty millions. 
In 1883 it was twenty-seven millions and past. 

30 Q. Do you know what the municipal rate of taxation was last 
year? 


(Objected to on the part of defendants as being irrelevant and 
immaterial.) 


A. Two and eighty-one hundredths dollars upon one hundred 
dollars. 


Cross-examination by Mr. KInNgy: 


1 Q. When was it you made the investigation from which you 
have calculated that over one-half of the area of thecity of Toledo 
is unimproved property ? 

A. I made that last fall, and went over a portion of it again— 
partly Saturday and part this morning. 

2 Q. What did that investigation consist of ? 

A. At the time I went over it it consisted of this: I took the 
duplicate of the Port Lawrence lands, took the number of acres of 
it, and then I took each addition as I ran through and found out 
what part of it was in the name of the man who laid out the addi- 
tion. J then went to the auditor’s office and took the books and saw 
what improvements had been placed upon this property. Where it 
was an old addition I took the last decennial books—the books of 
1880; then I looked over the additions, and then I went over— 
partially Saturday and partially to-day—the same thing to see if 
there had been any large changes—that is, large tracts of land laid 
out in additions. There has been quite a number, but the changes, 
I don’t think, are enough to change my opinion that it is over one- 
half unimproved, and if you were to take the basis of thirty feet as 
a lot it is considerably more than one-half; it is fully three-fifths. 


(The further taking of depositions under the annexed notice was 
adjourned to Tuesday, October 8, 1889, at the same place, at the hour 
of 10 a. m.) 


97 Room No. 12, Drummonp Bock, 
To.tEepbo, Onto, Oct. 8, ’89. 


The further taking of depositions under the notice attached was 
resumed at 10 a. m. 

Present: E. D. Potter, Jr., Esq., representing complainants, and G. 
W. Kinney, Esq., anaiantinn fendants. 
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Wituiam T. WALKER, called on the part of complainants, a wit- 
ness of lawful age, being first duly sworn as hereinafter certified, de- 
poses and says: 


Direct examination by Mr. Porrer: 


1 Q. State your name, age, residence, and occupation. 

A. William T. Walker; sixty-four years of age; auditor of the 
city of Toledo, and resident of Toledo. 

2 Q. How long have you been auditor’? 

A. Since 1886—between three and four years. 

3Q. And as such auditor what, generally, are your duties and over 
what have you charge? 

(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. I have charge of the financial interests of the city and of the 
books in relation thereto. 
4Q. Showing the bonded indebtedness ? 


(Odjected to on the part of defendants as being irrelevant and im- 
material.) | 


A. Yes, sir—that is, so far as the issuing of the bonds and the ex- 
amination of the reports of the sinking fund commission. 

5 Q. In round numbers, can you state can you state what the pres- 
ent bonded municipal debt of the city of Toledo is? 


(Objected to on the part of defendants on the ground of irrele- 
vancy and immateriality.) 


A. Yes, sir; it was $3,155,000 on the first of January, 1889; 
since that there was a reduction of $198,000 and an addition of 
$190,000, which would reduce it $8,000, and a debt of $75,000 for 
natural-gas purposes ; that is $67,000 added. 

6 Q. Making, in round numbers, the present bonded debt of the 
city $3,222,000? 

(Objected to on the part of defendants as irrelevant and imma- 
terial.) 

A. Yes, sir; that is, of course, independent of the amount of the 
sinking fund, which is usually deducted from those amounts. 


7 Q. What amount, in round numbers, is now in the sinking 
fund? 


(Objected to as irrelevant and immaterial on the part of de- 
fendants.) 

A. There is over $150,000. 

8 Q. Are those moneys the proceeds of bonds sold ? 


(Objected to on the ground of irrelevancy and immateriality by 
defendants.) 


A. No, sir—well, they are something that way. In the first place 
there is a sinking fund tax of one mill on the dollar that is col- 
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lected regularly; then they have moneys arising to the sinking 

fund for interest or otherwise. When it amounts to $10,000 it is in- 

vested in certificates or improvement bonds; is invested, and the 

—s _ constantly coming in, and the tax of one mill on the 
ollar. 

98 9 Q. Is there any fund now in the hands of the sinking 
fund commission ? 


(Objected to by defendants as irrelevant and immaterial.) 


A. There must be, from those facts, but I don’t know of my own 
knowledge. 

10Q. Then the extent of the investments by the sinking fund 
commissioners you know nothing about ? ) 


(Objected to on the part of defendants as irrelevant and immnate- 
rial.) 


A. Nothing, only from their reports. 
11 Q. Can you tell us what is the rate of interest on this bonded 
debt? Is there any difference? 


(Objected to on the part of defendants as irrelevant and immate- 
rial.) 


A. There is a difference. I can give an account of it from the 
report of it, which I have here. 
12 Q. You may give it and as it matures. 


(Objected to on behalf of the defendants as irrelevant and imma- 
terial.) 


A.— 

Due October Ist, 1899, $30,000, six per cents. 

Due May 26, 1896, $60,000, four and one-half per cents. 

Due October Ist, 1891, $75,000, five per cents. 

Due November Ist, 1896, $90,000, five per cents. 

Due October Ist, 1913, $110,000, five per cents. 

Due May 15th, 1894, $75,000, four and one-half per cents. 
Due December Ist, 1899, $30,000, four and one-half per cents. 
Due April Ist, 1905, $100,000, five per cents. 

Due December Ist, 1900, $100,000, four and one-half per cents. 
Due April 30, 1906, $190,000, four per cents. 

Due December Ist, 1906, $357,000, four per cents. 

Due July Ist, 1917, $70,000, four per cents. 

Due May Ist, 1908, $70,000, four and one-half per cents. 

— September 10th, 1889, $198,000, eight per cents. 

Due July Ist, 1892, $98,000, six per cents. 

Due June 2, 1893, $498,000, eight per cents. 

Due September Ist, 1894, $500,000, eight per cents. 

Due October Ist, 1899, $3,000, six per cents. 

Due April Ist, 1891, $4,000, six per cents. 

Due April 1st, 1891, $13,000, six per cents. 

Due July Ist, 1892, $12,000, six per cents. 

Due May 4th, 1900, $432,000, seven and three-tenths per cents. 


i 
| 
| 


70 JAMES W. FELLOWS ET AL. VS. 


Due October Ist, 1913, $250,000, five per cents. 
Due May Ist, 1908, $21,000, four and one-half per cents. 
Due June 30, 1908, $10,000, four and one-half per cents. 
Due April Ist, 1905, $49,000, five per cents. 
Due November 16th, 1895, $20,000, five per cents. 
That makes $3,155,000 on the 1st of January, 1889. Now, I think 
it was the 16th of May last was the date of the $75,000, four and 
one-halfs at 30 years—that is, this year. I am not positive 
99 of the date. This $75,000 was natural-gas bonds. Then on 
July 1st, 1889, was $190,000, which were used to take up the 
$198,000 due September 10,1889. That is all the bonds issued this 
year so far. The $190,000 were at four per cent. interest. 
13 Q. Do these bonds cover the entire municipal debt ? 


(Objected to on the part of defendants as irrelevant and immate- 
rial.) 


A. No, sir; not strictly speaking, they do not. 
14 Q. In round numbers what additional municipal debt is there 
besides the bonded debt? 


(Objected to by defendants as irrelevant and immaterial.) 


A. There is an improvement-bond debt, which is a lien on certain 
property on the lines of the streets upon which they were issued. 
15 Q. In round numbers what is that indebtedness ? 


(Objected to by defendants as irrelevant and incompetent.) 


A. Somewhere about $35C,000. In 1887. it was $165,000. Of 
course they are falling due every six months and the debt is being 
reduced alithe while. It is about $350,000 all together. Then there 
are certificates of indebtedness which are issued for the same pur- 
pose, and they are also a lien. 

16 Q. And that debt is to be paid, as I understand it, by a special 
levy upon the property upon the line of the improvements ? 


(Objected to by defendants as irrelevant and immaterial.) 


A. Yes, sir. The city becomes a kind of surety for the payment 
of the debt. It is a lien upon the property. 

17 Q. If the assessment is valid and legal the property pays it; 
if it is not the city pays it? 


(Objected to by defendants as irrelevant and immaterial.) 


A. Yes, sir. 
18 Q. In what way and method is the interest on the bonded debt 
and the principal of the debt paid? 


(Objected to by defen ants as irrelevant and immaterial.) 


A. It is paid by the levy of—four mills usually is the levy made 
every year for the purpose of paying the indebtedness. In addition 
to that a regular levy is levied for water-works bonds. These water- 
works bonds are included in the list which I gave you; but there is 
a special levy made—one on the foot front and another on the whole 
property of the city—to meet that indebtedness, 
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19 Q. What is the levy for water works? 
(Objected to by defendants as being irrelevant and immaterial.) 


A. For 1889 it was one mill and two-tenths of a mill, a decrease 
from the year previous of one-tenth of a mill. 

20 Q. How are the streets of the city now principally lit and for 
how long a time have they been so? 


(Objected to by defendants as irrelevant and immaterial.) 


A. They are principally lit by electric light at present. I think 
it is only one year since they have been generally—I am not posi- 
tive about that. 

21 Q. Is it done, as you understand, on a contract between the 
city and the electric light company ? 


(Objecied to as irrelevant and immaterial by defendants.) 


A. I don’t know. 
100 22 Q. How.is the expense of paying for the lighting of the 
streets paid, and by whom ? 


(Objected to by defendants as irrelevant and immaterial.) 


A. By assessments made by the city civil engineer and ratified by 
the council. 
23 Q. Assessments upon the property along the line of the street? 


(Objected to by defendants as above.) 


A. As I understand it, yes, sir. 1 have nothing todo with that un- 
til it comes to paying for it, and then I have got to pay according to 
the certified amount. There have been small payments made to 
the electric light companies for three or four years, I think, but it 
was for special lighting; but for general lighting purposes I think 
the first payment was made this year. 

24 Q. How much was that? 


(Objected to by defendants as before.) 


A. I think about $17,000 in April and about $22,000 in October, 
but that is simply from recollection. 


Cross-examination by Mr. Kinney: 


1 Q. You have been speaking about certain improvement bonds, 
amounting to, as you think, in the neighborhood of $350,000 now 
outstanding. For what sort of improvements were those given ? 

A. Mostly for street paving—in fact all for street paving. 

2 Q. How is the fund raised for the purpose of paying those 
bonds off? 

A. By assessments upon the property abutting the streets. 

Q. How are the street improvements paid for now? 

A. The contractors are paid from the sale of bonds issued for the 
particular improvements done in connection with the money that is 
paid in by the property-owners before the bonds are issued. 
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3 Q. What proportion of the streetimprovements now, if any, are 
paid for by the issue of assessment to the contractor ? 

A. That is for a different kind of improvement altogether; the 
assessments are issued only, as [ understand it, fur where the streets 
are turnpiked. They are first graded, and then an assessment is 
made on the different parties, but a permanent improvement, for 
the last two years, has been paid by the issue of bonds. 

4Q. And prior to that time how were these permanent improve- 
ments paid for? 

A. By assessment upon the property. 

5 Q. And the contractors paid how—in cash or by turning over 
to thein the assessment ? 

A. By turning over to them the assessment ; that is the way it 
used to be through a term of years. My experience as an auditor 
has been mostly with the new plan—that of issuing bonds. 

6 Q. And the plan of paying for street improvements by the issue 
of improvement bonds and paying the contractor in cash has only 
been in use for the last three years? 

A. Yes, sir. 

7 Q. What proportion of the improvement bonds that are now 
outstanding that you have spoken of have been issued within the 
last three years ? 

A. In 1887 I think there was about $150,000; in 1880, 

101 =about $160,000. Those bonds have been paid off right along 

and as they fell due have been met—the principal and inter- 

est on these bonds and the portion which were due all have been 
met promptly. 

8 Q. Whiat proportion of the improvement bonds now outstand- 
ing have been tssued within the last three years ? 

A. The whole of the improvement bonds now outstanding have 
been issued within the last three years. 

9 Q. In giving a list of the general fund bonds you have men- 
tioned a number of bonds bearing eight per cent. and some bearing 
between seven and eight per cent. I wish you would state when 
those bonds were issued. 

A. The eight per cent. bonds were issued in 1873 for the water- 
works construction ; the seven and three-tenths bonds were issued 
for the Toledo and Woodville railroad in 1870. 

10 Q. Are those bonds matured ? 

A. No, sir; the water-works bonds will not mature until 1893 and 
1894, aad the seven and three-tenths bonds issued in 1870 will 
mature in 1900. 

11 Q. For what purposes have the general fund bonds. which have 
been issued within the last three years been issued ? . 

A. For the purpose of refunding—taking up the bonds which were 
falling due. 

12 Q. What is the prevailing rate of interest that the city is pay- 
ing on the general fund b made that have been issued during the last 
few years? 

A. From four to five per cont.—averaging four and one-half. 
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Also Grorce H. Cors, of lawful age, being by me first duly sworn 
as hereinafter certified, deposes and says : 


Direct examination by Mr. Porrer: 


1 Q. State your name, age, residence, and present occupation. 

A. My name is George H. Cole ; age, 28; residence, Toledo, Ohio ; 
occupation, city clerk. 

2 Q. How long have you been clerk of the city of Toledo ? 

A. Three years. 

3 Q. And prior to that time were you deputy ? 

A. Yes, sir. 

4 Q. For how long a time? 

A. A year and a half. 

5 Q. As clerk of the city of Toledo what are your general duties 
and of what have you control ? 

A. Of the records, books, and papers of the city of Toledo—all the 
public records and all the legislation of the city, the records of the 
meetings of the boards, and of all their acts. 

6 Q. How many boards are there in the city of Toledo? 

A. Two—a board of aldermen and a board of councilmen. 

7 Q. How many members of the board of alderinen ? 

A. There are nine aldermen and eighteen councilmen. 

8 Q. You say you have been the city clerk for the last three 
years? 

A. Yes, sir; well, I guess before that—three and a half years. 

9 Q. How many natural-gas companies are there established in 
the city of Toledo? 


(Objected to by defendants as irrelevant and immaterial.) 


A. There are only two. 
102 10 Q. What are they? 


(Ob‘ected to by defendants as irrelevant and immaterial.) 


A. The Toledo Natural Gas Company and the Northwestern Ohio 
Natural Gas Company. 

11 Q. And during your administration were there any franchises 
granted to these two companies by the city of Toledo? . 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. Not during my administration ; it was before that. There was, 
in the year 1886, a franchise granted to each of these companies. 

12 Q. What was the date of the franchise to the Toledo Natural 
Gas Company and of the franchise granted by the city to the North- 
western Ohio Natural Gas Company respectively ? 


(Objected to by defendants as irrelevant and immaterial) 


A. The ordinance granting the Northwestern Ohio Natural Gas 
Company the right to lay pipes and supp gas, &c., passed Septem- 
ber 6th, 1886, and the right to the Toledo Natural Gas Company was 
September 6th, 1886. 
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13 Q. You were requested to produce here copies of the municipal 
legislation and contracts between these two gas companies and the 
city of Toledo. Have you them with you” 

(Objected to by defendants as irrelevant and immaterial.) 

A. I have copies of the legislation and of the ordinances granting 
them rights. 

14 Q. State fully what it is that you have in your hand, and will 
you be kind enough to make the same a part of your deposition, 
marking them Exhibits A and B? 

(Objected to as before.) 


A. Yes, sir. Exhibit A is the legislation and franchises granted 
to the Northwestern Ohio Natural Gas Company—a copy of the 
franchise and the legislation in reference to the passage of it. 

15 Q. Taken from the books of the records on file in your office? 


(Objected to as before.) 

A. Yes, sir. : 

16 Q. And are true copies of the same, are they? 

(Objected to as before.) 

A. Yes, sir; these are true and correct copies of the same. 

17 Q. What is Exhibit B? 

(Objected to as before.) 

A. Exhibit B is the Toledo Natural Gas Company’s franchise and 
the legislation in reference to the passage of it. 

18 Q. Have you with you any other municipal legislation on the 
subject of the supply of natural gas to the citizens of ‘Toledo? 

(Objected to by defendants as irrelevant and immaterial.) 

A. I have an ordinance passed July 5th, 1887, fixing the price of 
natural gas to be charged by the natural-gas companies in the city 
of Toledo for the period of three years. 

19 Q. Expiring when? 

(Objected to as before.) 

A. July Sth, 1890. 

20 Q. Will you attach that to your deposition and mark it Ex- 
hibit C? 

(Objected to as before.) 

A. Yes, sir. . 


21 Q. What, if anything, do you know about the acceptance by 
the natural-gas companies of that ordinance ? ' 


(Objected to by defendants as irrelevant and immaterial.) 
A. Yes, sir. They have accepted the franchise and the ordinance 


regulating the price by a written acceptance. 
103 22 Q. Both separate acceptances ? 


(Objected to as before.) 
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A. Yes, sir. 


“ 23 Q. Will you be kind enough to produce to the notary and 
mark the same Exhibits D and Tessin of the written acceptance 
of the two companies referred to? 

: (Objected to as before.) 

A. Yes, sir. 

‘ No cross-examination. 

Also THomas R. WICKENDEN, a witness of lawful age, being first 
duly sworn as hereinafter certified, deposes and says: 

, Direct examination by Mr. Porrer : 


1 Q. You may state your name, age, place of residence, and occu- 
? pation. 

A. My name is Thomas R. Wickenden ; age, thirty-six and a half 
years; residence, Tuledo, Ohio; occupation, civil engineer. 

2 Q. How long have you been city civil engineer? 

A. Three and one-half years. 

3 Q. How long have you been in the profession ? 

A. Seventeen years. | 

4 Q. How long have you lived in Toledo? 

A. I have lived in Toledo nineteen years. 
5 Q. In your capacity or service as city engineer to what extent 
do you bave occasion to go over the city, its streets and its area? 

A. I have charge of all the improvements of the streets, the build- 
ing of the sewers, and such other work as is done by the city, and 
it requires me in the course of my duties to travel over the whole 
citv at one time and another. 

6 Q. I wish you would state as near as you can what the extent 
f is in miles of the streets within the boundaries or limits of the city 
of Toledo. 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. I have not a very accurate estimate of that, but from my 
knowledge I think there are over three huncred—probably between 
. three and four hundred—miles in the streets of Toledo. 

7 Q. Do you mean by that streets opened up? 


(Same objection as before.) 


A. Streets dedicated tothe public use, whether they are all opened 
y up or not. I think three hundred is not too high. 
8 Q. What is the superficial area of the city ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial. 

A. Twenty-one and a half square miles, exclusive of the river, I 
believe. Swan creek is probably included in that, but the river is 
excluded. 
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9 Q. Can you tell us the proportion on the east side of the river 
and on the west side of the river? | 


(Objected to as before,) 


A. There is about three-tenths of the area on the east side of the 
river, and the balance is on the west side. 
10 Q. From your knowledge and observation of the city and its 
limits and boundaries what proportion would you say of the 
104 property within the limits of the city was improved and what 
unimproved ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. Isuppose there is fully one-half—not more than one-half—of 
the area that is under more or less improvement. 

11 Q. About what—from your knowledge of the city and its limits 
and population what would you judge was the present population 
of the city? 


(Objected to on the part of the defendants as being irrelevant and 
immaterial.) 


A. Nearly one hundred thousand. 
12 Q. Whereabouts do you locate the centre of population in To- 
ledo now ? 


(Objected to by defendants as irrelevant and immaterial.) 


A. I don’t know as I could give it exactly. I should say it was 
near the intersection of Madison and Erie streets. | 

13 Q. And that would be distant from the intersection of Suunmit 
and Cherry streets, in a direct line, about how far West? 


(Objected to by defendants on the same grounds as before.) 


A. About half a mile. - 

14 Q. Starting from the corner of Madison and Erie streets as the 
centre of the population in the four cardinal points—east, west, north, 
and south—how far would it be to the city boundary? ‘Take it first 
north—to the city boundary line? 


(Objected to as before.) 

A. Northerly, about two and three-quarter miles; in a westerly 
direction, about the same ; easterly, about nearly three miles; south, 
two and a half or two and three-quarters. 


15 Q. Take it in a due northeast course from that point, how far 
would it be? ° 


(Objected to as before.) 

A. Four and a half miles. 

16 Q. Take it in a due southwest course ? 
(Objected to as before.) 


A. About four miles. 
17 Q. As city civil engineer, have you anything to do with the 
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r making of the contract or the drawing of the contract or bei 
the custodian of the contract between the city of Toledo and the 
electric light companies for the lighting of the streets ? 

. (Objected to on the part of defendants as irrelevant and imma- 
terial.) 

8 ‘ A. Yes, sir; those contracts are in my custody. 

e 18 Q. State when those contracts were made. 

, (Objected to as before.) 

, A. Last year, in October, I think ; about October, 1888. 

19 Q. How many contracts are there ? 

f (Objected to as before.) 

A. There is one contract with the Toledo Electric Light Company 

S and one contract with the Western Electric Light and Power Com- 

. pany. 

20 Q. The electric light companies are established within the city 

1 limits of the city of Toledo? 

(Objected to as before.) 

A. Yes; both of them. 

a 21 Q. Have you those contracts in your custody ? 

(Objected to as before.) 

A. Yes, sir. 

1S 22 Q. Will you please make copies of them to attach to your tes- 

| timony as Exhibits A and B? 

" (Objected to as before.) 

A. Yes, sir. 

23 Q. Those contracts will show the price per lamp, I suppose, 

- and the extent and duration of the contract ? 

+ (Objected to as before.) 

.t 105 A. Yes; thev show the duration of the contract and the 

price per vear for each lamp. 

24 Q. About how many lamps are there now in use under those 
contracts for the lighting of the streets of the city of Toledo? 

y. (Objected to as before.) 

1, 

} A. There are between four and five hundred. 
r 25 Q. How generally are the streets of the city lighted ? 
| x's 

(Objected to as before.) 

A. The centre of the city is lit with lamps—its entire central 
area—and then there are lines of lights running out in different 
directions to the limits of the city in almost every direction, but the 
outside parts of the city—it is only on the main thoroughfares that 


the lights are used. ae a 
26 Q. To what extent has the lighting of the streets by electricity 
been extended, say within the last summer season ? 
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(Objected to as before.) 


A. Previous to the Ist of January, 1889, the larger portion of the 
city was lit by gas. Since the Ist of January, 1889, all the lighting 
has been by electric light. There was a small portion of the city 
that was lit by electric light previous to the Ist of January, 1889. 

27 Q. For what purpose was that—as a test or a trial of the suffi- 
ciency or permanency of the light ? 


(Objected to as before.) 


A. I suppose it was for introduction, with the object and view of 
introducing the electric light as a means of lighting the city. 

28 Q. What is vour opinion, from your knowledge and observa- 
tion of it, as to its being practical, feasible, and superior to the 
lighting of the streets with illaminating gas? 


(Objected to as before.) 


A. It is entirely practical and feasible and in sume respects supe- 
rior to the illuminating gas. 

29 Q. Has there been any recent extension in the streets of the 
city in the putting in of these lights? 


(Objected to as before.) 


A. There are small extensions made right along—new territory 
desiring lights. 

30 Q. The citizens along the line of the streets desiring the streets 
to be lit by electricity make application to the council,and the council, 
in its judgment, completes, through the proper parties, the necessary 
legislation ? 

(Objected to as before.) 


A. Yes, sir. 
31 Q. And as fast as that is done the lighting of the streets by 
electricity is extended under the contracts which exist? 


(Objected to as before.) 
A. Yes, sir. 


32 Q. Do you know anything about the extent to which the 
electric light is being used in the public buildings ? 
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(Same objection as before.) 


A. The court-house of Lucas county is lit by electric light, and a 
large amount of electric light in the stores aud offices and other 
buildings about the city. 

33 Q. There has been no change as yet in the rooms occupied by 
the council boards or by the city offices ? ‘ 


a to on the part of defendants as irrelevant and imma- 
terial.) 


A. All of the buildings containing the municipal offices are lit by 
as. 3 
34 Q. The city has of itself no municipal public building ? 
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106 (Objected to on the same grounds as before.) 


A. Not a municipal building. ‘They have a number of buildi 
in the shape of fire-engine houses. Those are lit by gas quuetlllt 
I believe the one in the 6th ward is lit by electricity, there being no 
illuminating gas on that side of the river. 

35 Q. How is it out at the water works? 


(Objected to as before.) 


A. I can’t recollect whether they are using gas or electricity. I 
think they are using gas, though. 

36 Q. How extensively is it used in stores and offices and busi- 
ness houses—the electric light ? 


(Objected to as before.) 


A. It is used quite largely in stores and by hotels, and I suppose, 
to a limited extent, in private dwellings. 

37 Q. How about the hotels in the city and at the depots or pas- 
senger stations? 


(Objected to as before.) 


A. They are lighting there with electric lights, usually. 

38 Q. In proportion to the light given by the electric lamp in the 
streets, as compared with the ordinary illuminating gas, how does 
the expense compare with that of the ordinary illuminating gas? 


(Objected to by defendants as irrelevant and immaterial.) 


A. Fhe electric light, per candle power, is cheaper than gas—that 
is, at the rates charged by the gas company of Toledo. 
39 Q. That rate being how much per thousand? 


(Objected to as before.) 


A. The rate to the private consumer is $1.25 per thousand, I ‘be- 
lieve, and the rate to the city is about the same, I guess. 


Cross-examination by Mr. KINNeEy : 


1 Q. In what portion of the city are the largest tracts of what you 
call unimproved property ? 

_A. They are in the outlying portions of the city—in the northerly 
and easterly sides of the city, and some on the west. 

2 Q. What amount of the easterly side? That is the portion east 
of the river, I suppose? 

A. Yes, sir. 

3 Q. And in the northerly portion what do you include? 

A. Most all of the area lying near the north city line, from its 

easterly to its westerly point. | 

4 Q. And what portion would you say of what is called the cen- 

tral portion of the city is unimproved ? 

A. It is pretty hard tosay. ‘There is quite a good portion in some 
arts of the city that is thickly settled, but there is some property 
ying unimproved. 

5 Q. In your opinion what proportion of the city, excluding what 
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you have already designated as the easterly side and the north side 
or portion, is unimproved ? | 

A. Pretty near one-quarter. 

6 Q. How do you get at those figures ? | 

A. It is simply my opinion and from my knwledge of the city 
and the way it is settled. 

7 Q. What is the total cost to the city per annum for lighting its 
streets ? 

A. It is between $40,000 and $50,000. I can’t remember 
107 just now the exact number of lights we have in the city; they 
cost $100 per light per year. 

8 Q. Do you say it is cheaper to light the city as it is now lighted 
than it would be to light the same territory with artificial gas at 
the price charged by the gas company ? 

A. Considering the amount of the light furnished, it is. I think 
the actual cost to the property-owners of the city, lighted as it is 
now, by electric light, the actual cost per foot front, say, will average 
a little less than it did when they used gas. 

9 Q. And that is on the basis of the charges now made by the arti- 
ficial gas company for its gas? 

A. On the basis of the charges made by the artificial gas companies 
for lighting the streets under the contracts which expired December 
31st, 1888, and the prices charged at the present time for the electric 
light. 

10 Q. Have you any means of knowing the cost to the city per 
thousand — for artificial gas for lighting the streets when they were 
lighting by artificial gas? 

A. Under the last contract, which expired December 31st, 1888, I 
think, the cost per thousand feet was a trifle less than one dollar per 
thousand. 


Also GrorGE H. Beckwirn, a witness of lawful age, being first 
duly sworn by me, as hereinafter certified, deposes and says: 


Direct examination by Mr. Porrer: 


1 Q. State your name, age, residence, and occupation. 

A. My name is George H. Beckwith; age, 34; residence, ‘Toledo, 
Ohio; occupation, attorney-at-law. 

2Q. What official position do you now hold connected with the 
city ? 

A. I am cierk of the trustees of the sinking fund commission. 

3 Q. How long have you been so? 

A. I have held that for the last five years. 

4 Q. Aud as such official what knowledge have you, or data, show- 
ing the present municipal debt of the city ? 

A. The trustees of the sinking fund are charged with the care 
and control of the funded debt of the city, and, by virtue of my 
position, [ am acquainted with the existing indebtedness of the city. 

5 Q. Will you state to the examiner, if you please, what is the 
bonded indebtedness of the city ? 


See tama 
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a to on the part of defendants as irrelevant and imma- 
terial. : 


A. Exclusive of the bonds issued for street-improvement purposes 
it is $3,222,000. : sei is 
Q. That covers the present bonded municipal indebtedness of 
the city ? 


(Objected to as before.) 


A. Yes, sir; exclusive of the bonds I have heretofore mentioned. 

7 Q. Has the sinking fund board or the trustees any fund on 
sane now or is it substantially all invested in the purchase of 
bonds ? 


108 ae to by the defendants as irrelevant and imma- 
terial.) | 


A. In addition to the securities which are held by the trustees for 
sinking fund purposes, there is, perhaps, in round numbers, say, 
twenty thousand dollars in cash—fifteen to twenty thousand dollars 
in cash. 

8 Q. Is there any limitation or restriction as to the amount of 
money which the board shall retain or have on hand? 


(Objected to as before.) 


A. The restriction upon the uninvested funds which we have in 
our possession is that not more than ten thousand dollars shall be 
kept on deposit if desirable investments can be made. 


Cross-examination by Mr. KINNEy: 


1Q. What is the total value of your securities which you have 
on hand? 

A. I think, in round numbers, about $150,000. 

2 Q. What is the nature of those securities? 

A. Our securities consist of general fund bonds of the city of To- 
ledo, street-improvement bonds of the city, and certificates of indebt- 
edness of the city. 

3 Q. Have you any moneys invested in natural-gas bonds? 

A. We have $10,000. 

4 Q. That is of the first $75,000 ? 

A. Yes, sir. 


Also CHARLES A. VORDTRIEDE, a witness of lawful age, being by 
me first duly sworn, as hereinafter certified, deposes and. says: 


Direct examination by Mr. Porrer: 


1 Q. State your name, age, residence, and occupation. 

A. Charles A. Vortriede; 35 years old; Toledo, Ohio; county au- 
ditor. 

2 Q. How long have you been in the auditor's office from first to 
last, in this county ? 

A. Since 1878, with slight interruptions. 
11—1215 
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3 Q. Have you been county auditor from that time? 

A. No, sir. 

4 Q. How long have you been county auditor? 

A. Since the fall of 1884, with the exception of about ten months. 

5 Q. How long have you lived in Toledo? 

A. I have lived here about twenty-two years. 

6 Q. As auditor of the county of Lucas you have the custody and 
control of what records, papers, and documents? I am speaking 
generally. 

A. All the records of the commissioners, the records of all the 
roads and ditches, records of all tax matters, the county duplicates, 
and the making up of the taxes. 

7 Q. Where are the tax duplicates made up? 

A. In my office. 

8 Q. Under whose supervision ? 

A. Under mine. 

9 Q. Including the duplicates of the city of Toledo? 

A. Yes, sir. 

10 Q. In round numbers what is the grand aggregate duplicate 
valuation for the property in the city? 


(Objected to by defendants as irrelevant and immaterial.) 


A. In the year 1888—the 1888 valuation was $32,617,720. 
109 Weare figuring on an increase this year of halfa million ; that 
would make it $33,117,720—that is, just adding a half a mil- 

lion in round numbers. It may be a little more than that. 
11 Q. What was the rate of taxation for the city forthe past year? 


(Objected to by defendants as irrelevant and immaterial.) 


A. The total rate last year was 2.70—that is, twenty-seven mills 
on the dollar. 

12 Q. What is it this year? 

(Objected to as before.) 


A. Twenty-nine mills or $2.90 on the $100. 

13 Q. State, if you can, or prepare and give to the notary, the du- 
plicate value of the unimproved property of the city and of the im- 
proved property. 

(Objected to by defendants on the ground of irrelevancy and im- 
materiality.) ° 

A. I couldn’t give you an intelligent estimate on that now, but I 
can prepare it from figures in the office; it will be pretty near 
exact. 

14. Q. Will you hand it to the stenographer to attach as an ex- 
hibit to your testimony ? 


(Objected to as before.) 
A. Yes, sir. We have the data in the office from which it may 


be prepared. 
15 Q. Can you give us approximately the proportion that the un- 
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improved property in the city bears to the improved property in the 
city—that is, the property built upon and improved and not built 
upon or improved—the proportion between the two? 


(Objected to as before.) 


A. I could simply make a guess at it. I should think there was 
over one-third of the property in the city improved—not a greac 
deal over one-third—that is, taking the number of lots in the city. 

16 Q. Can you get at it by data in your office ? 


(Objected to as before.) 


A. We could, of course, tell just how many lots would be im- 
proved, but it would take a little while to do it. 

17 Q. You say the duplicate valuation of the city is some 
$32,000,000? Doves that include the personal property ? 


(Objected to by defendants as irrelevant and immaterial.) 


A. Everything; yes, sir. 
18 Q. How much of that is the valuation on personal property? 


(Objected to as before.) 


A. $9,467,100. 
19 Q. The assessment on the duplicate covers the real and the 
personal property both ? , 


(Objected to as before.) 


A. Yes, sir; on both. 
20 Q. This increase, you say, of half a million is mostly on per- 
sonal property ” 


(Objected to as before.) 


A. No, sir. There is a reduction on personal this year. The in- 
crease is principally on real estate—buildings principally. 


Cross-examination by Mr. KInNey : 


1Q. From what data do you form the opinion that not much 
more than one-third of the property in the city is improved ? 

A. I have not formed it from any data particulary ; that is just 
merely a guess,as I say. Of course from the general knowledge that 
I have of the city—take, for instance, the Sixth ward ; a great portion 

of it is notimproved, and in the Eighth ward there are some 
110 additions of some three or four hundred lots without a house 

on and, of course, some again where there are improvements 
on every lot. 

2 —. Where are these portions particularly ? 

A. Particularly in the Sixth ward, and also in the First ward, the 
Ninth ward, the Eighth ward—in the outlying wards. 

3 Q. In those various wards how does the unimproved portion 
lie—in a body or a few bodies of land or scattered all over the 
ward ? 

A. In some cases they are little settlements, scattered in different 
places, which is generally the case. Then there is a little settle- 
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ment here and another one here, with intervening spaces which are 
vacant. Inthe Seventh ward also there are some districts yet largely 
vacant. 

4Q. You have no definite knowledge, I suppose, of the number 
of lots there are in the city of Toledo? 

A. No, sir. 

5 Q. Nor of the number of houses ? 

A. We have the data from which we can find out. It would not 
be theexact number, either, because we only take the buildings worth 
a hundred dollars for taxation. All the buildings of that kind we 
could count up. Then, of course, we could tell from the books the 
number of lots there are and arrive at it almost to a certainty. 

6 Q. When was the present duplicate value of the real estate of 
the city of Toledo, independent of the improvements, taken ? 

A. The last general valuation was in 1880; it took effect in 
1881. 

7 Q. And what further valuations of real estate have been had 
since that date? 

A. Where new plats have been made they have been valued gen- 
erally at a largely increased valuation over the old valuation, and 
whenever structures have been built have been charged on the du- 
plicate. 

8 Q. That is done once a year, as I understand it? 

A. Yes, sir. 

9Q. What would you say as to how the duplicate valuation that 
was fixed by the appraisement of 1880 compares with the present 
actual value of the real estate ? 

A. That isathing that is pretty hard to tell. IT could simply 
give a guess at it. We call our duplicate valuation a sixty per cent. 
valuation. Of course it is not that; it is probably nearer forty per 
cent., the average. Of course we have some property on the dupli- 
cate for more than you could sell it for; and, again, there is prop- 
erty on the duplicate at not one-tenth of its value. 

10 Q. Then, in your opinion, the present, duplicate valuation of 
real estate in the city of Toledo is, on the average, about forty per 
cent. of the present market value ? 

A. Yes, sir; the ordinary market value. 


(Mr. Kinney reserves the right to cross-examine the witness upon 
the statements which he is to prepare and attach to his deposition.) 

(The further taking of depositions under the present notice is ad- 
journed to Saturday, October 12th, 1889, 10 o’clock a. m., at room 
12 Drummond block.) 


111 SATURDAY, October 12th, 1889. 


Met and adjourned, by consent of parties, to Monday, Oste- 
ber, 14th, 1889. 


Monpay, October 14th, 1889. 


, Met again and adjourned, by consent, to Saturday, October 19th, 
p.m. 
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SATURDAY, October 19th, 1889. 
The further taking of depositions under said notice was resumed 
at this hour, 2 p. m., at No. 12 Drummond block. 


Present: Representing complainants, E. D. Potter, Jr., Esq. ; 
resenting defendants, Guy W. Kinney, Esq. mea 


E. W. ToLerton, called as a witness by complainants, being first 
duly sworn, testified as follows : 


Direct examination by Mr. Porter: 


1 Q. How long have you lived in the city of Toledo? 

A. Sixteen years. 

2 Q. What is your occupation or profession ? 

A. Attorney-at-law. 

3Q. Do you hold any official municipal position ; and, if so, what 
is it? 

A. Yes, sir. I ama member of the sinking fund commission of 
the city of Toledo, and also a member of the board of elections. 

4Q. Are you acquainted with the circumstances surrounding 
the passage by the Legislature of the so-called Toledo natural-gas 
bill? 

A. Yes, sir. 

5 Q. I will ask you to state if vou were in the city of Toledo dur- 
ing the time of the public discussions and the general discussions 
with reference to the purposes and objects of that bill. 

A. I was. 

6 Q. In the public discussion that vou heard—the general discus- 
sion—of the question what were the objects and purposes of the bill 
as advocated by those who were advocating its passage ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. To get cheap fuel for manufacturing purposes and for domes- 
tic purposes. 

7 Q. Was there anything said in these discussions as to its being 
used for the purpose of lighting the streets of the city of Toledo? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Notto my knowledge. I never heard the matter mentioned. 

8 Q. Was it urged by those who were advocating the passage of 
the bill and its ratification by the people as to its being: used for 
lighting purposes either of the streets or of the public buildings of 
the city ? 

(Objected to on the part of defendants as being incompetent and 
irrelevant.) 


A. Not to my knowledge. I never heard that alluded to in the 
discussions favoring the passage of the bill. 

9 Q. I wish you would state a little more specifically, if you can, 
the extent to which this matter was generally discussed as to the ob- 
jects and purposes for which the bill was to be passed. 


(Objected to by defendants as incompetent and irrelevant.) 
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A. You allude to its discussion previous to the popular vote? 
112 10 Q. Yes; and how generally it was discussed. 


(Objected to on the part of defendants as irrelevant and incompe- 
tent.) 


A. It was most thoroughly discussed in the newspapers of Toledo, 
both editorially and in communications from the citizens, for per- 
haps two or three mcnths prior to the popular vote, or even longer 
than that, and it was also freely discussed by popular meetings in 
the various wards of the city, where persons spoke in favor of the 
adoption of the measure. I think that these gatherings and meet- 
ings were held once, and perhaps oftener, in each ward of the city 
prior to the popular vote, and the measure was discussed thoroughly 
and freely on the streets and in the offices and places of business 
throughout the city for a long time previous to the vote. 

11 Q. Generally, so far as you know, what was it argued bv those 
who were advocating the passage or the adoption of the measure or 
bill ? 

_(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. It was urged, first, that we were paying too much for gas, and 
that at the prices we were then paying it would be impossible to get 
manufacturing establishments into the city, and they were paying 
too much for domestic purposes also, and it was urged that if we 
could carry by a popular vote the measure that we could have 
cheap fuel and induce inanufacturing establishments to locate here, 
and have it cheaper in our homes. ‘Those, so far as I know, were, 
the matters which were urged in favor of the passage of the law. 

12 Q. In these general discussions, so far as you knew, was there 
anything said about the adoption of the measure or the passage of 
the bill for the purpose, not of the city’s going into the business, 
but of holding it over the existing gas companies as a menace or 
club or threat to induce them to reduce the prices ? 


(Objected to as irrelevant and incompetent.) — 


A. That thing has been frequently talked of; yes; and that if the 
measure were passed and sustained it would have a salutary in- 
fluence on the Northwestern Natural Gas Company and get them to 
make a suitable reduction in the price of their gas. 


Cross-examination by Mr. Kinney: 


1 Q. Was there anything said in any of these discussions about 
the gas territory from which Toledo could draw gas being limited 
and being rapidly taken up and gotten under the control of the ex- 
isting gas companies ? 

A. I think that that was alluded to frequently—often. 

2Q. How? In public prints and in the meetings, do you mean ? 

A. Yes; I think that that feature of the case was alluded to when 
the matter was spoken of—that the gas territory was limited in ex-> 
tent and amount and was being taken by the parties interested, 
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not alone by the Northwestern, but by the cities of Tiffin and Find- 
lay and other parties interested, and being bought up by the parties, 
either for the purpose of use or for the purpose of speculation. 
3 Q. Was that given as one of the reasons why the cit 
113 should have the power to construct a pipe line and furni 
gus? 

A. My recollection is that it was generally stated in this way: 
that if anything was done in the matter it ought to be done speedily, 
as delay would make it hazardous for the purpose of getting the 
territory. 

4 Q. Was there anything said in these public discussions about 
the result to the city of Toledo and its citizens in case all of the gas 
territory should come under the control of the gas companies now 
furnishing gas to the city of Toledo and other corporations outside 
of the city of Toledo? 

A. Well, this was said in that connection: that if the gas terri- 
tory should be bought up by the Northwestern Company and by 
Findlay and Tiffin and other parties that the city would necessarily 
have to pay more for lands which they might hereafter get; that 
it would make the lands high in price, and, as I have said before, 
my recollection is that it was frequently urged that a delay in the 
adoption of the measure meant a high price for gas lands, because 
they were being taken up by speculators and by parties inter- 
ested. | 

5 Q. In that connection what, if anything, was said about a delay 
being likely to result in all this territory being controlled either by 
the companies now furnishing gas here or by outside companies or 
municipal corporations, and that as soon as that control was ob- 
tained, the citizens of Toledo being compelled to pay exorbitant 
prices for their gas—in other words, what I want to get at is whether 
the question was discussed with the view of the gas companies ob- 
taining a complete monopoly of all the gas territory tributary to 
Toledo, and when they had obtained that of raising their prices 
upon Toledo citizens? 

A. The question was frequently referred to, that it was one of the 
possible things that the gas companies and other parties would get 
control of the territory, and then it was further said that as a result 
of that it would be difficult for the city to obtain the natural-gas 
lands necessary, or if they did obtain them they would have to pay 
a greater price for them. I think that that fact was mentioned 
often, that in case this company or those parties got control of the 
territory that they would create a monopoly and raise the price of 
fuel and prevent the establishment of manufactories, and it was often 
said that they would cut off the right of factories using it altogether. 
I think that fact was very often mentioned, that unless the city 
brought in its line and this matter were left to the Northwestern 
Company that they would eventually decline to furnish gas for the 
factories, for the reason that they preferred to furnish it for domestic 
purposes. My recollection is that that feature of the case was spoken 
of very frequently. 

6 Q. Who was to have the use and benefit of this gas to be fur- 
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nished by the city, according to the discussions which were had here 
in the city pending the adoption of this enabling act and pending 
the vote? . 
A. Do you mean that if the city pipe line was constructed who was 
to get the benefit of it’ 
114 7Q. Yes. 

A. As I have already stated, my understanding of the dis- 
cussion, in the newspapers and on the rostrum, was that it would. 
make cheaper gas for domestic use, and also that they would have 
cheaper fuel for manufacturing purposes, and those two features of 
the case, so far as I recollect, were urged very strongly as the reason - 
why this measure should be adopted. 

8 Q. According to that discussion, was the use of the gas to be 
limited to any particular locality in the city or any particular class 
of customers, or was the discussion to the effect that it was to be gen- 
eral, to all the citizens of Toledo” 

A. If I understand the question, it was stated by those who were 
in favor of the pipe line, or the majority, that eventually they would 
put the pipe into the different streets of the city so as to furnish the 
homes of tie city with gas for domestic use. It was not stated that 
that would be done at once, but that eventually, as they were able 
to do it, they would get it all through the city. My recollection of 
that discussion is about this: There were some who favored the 
construction of what they called a manufacturers’ line, and I think 
that it is a fact that those who favored simply a manufacturers’ line 
were largely in the minority; and then there were others, and a 
larger number, who took part in this discussion favoring the con- 
struction of this pipe line, and the gas to be furnished thereby was 
to be for manufacturing purposes and for the domestie purposes of 
the people of ‘Toledo. 

9Q. You have already stated that they hoped in this way to get 
cheaper gas for manufacturing purposes, and also for domestic use. 
What other benefits did they say they expected to get from the fur- | 
nishing of the gas, in these discussions or articles? 

A. Well, as I have stated, the knowledge which I had of the 
measure obtained from these discussions which I have spoken of, 
the two purposes were, I think, that they could furnish cheap fuel 
for manufacturing purposes and therefore induce people to come 
here and locate with their factories and their business; and the 
other was they maintained that the present company was charging 
too much for gas, and-that if this measure should go through that 
the people in their homes could have gas cheaper. 

10 Q. Did they claim that this would result in a large increase in 
the population of the city and a large increase of the value of the 
taxable property in the city ? 

A. Oh, it was often asserted by those who were in favor of the 
measure that if we could get factories here that that would increase 
the population, of course, and increase the wealth of the city. 

11 Q. These discussions which you have spoken of, when did 
they occur—prior to the passage of the enabling act by the Legisla- 
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ture or after that and between that and the time of the popular vote ‘ 


in the city of Toledo on the issue of the bonds? 

A. These discussions, according to my recullection, began almost 
immediately after the establishment of the plant by the Northwest- 
ern Company, and from the time it began to furnish fuel, and in- 
creased in velocity and vehemence down until the time when the 
popular vote was taken. 


115 Re-examination: 


1 Q. On the subject of increased duplicate valuation, wasn’t that 
more on this line, the discussion, that in order to levy a tax to meet 
the bonded indebtedness and interest upon the bonds and fall within 


' the statutory limit of taxation that it would be necessary to increase 


the duplicate valuation of property within the city, and that that in- 
crease would probably arise in 1889, at the decennial valuation ? 

A. It was often discussed in the newspapers and in these meetings 
as to the effect of the building of the pipe line upon the taxation of 
the city property. On one side it was asserted that the bonded in- 


debtedness would be increased, and that the rate of taxation would ° 


also be increased, and, in answer to that, those who were in favor of 
the measure and of the building of the pipe line maintained that if 
the pipe line were built the result would be the establishment of 
factories and of a growth of the city, and the tax duplicate would be 
increased in amount by reason of this increased wealth, so that the 
burden on the increased indebtedness could be borne without any 
difficulty by the people. I think that is about as I understood it; 
I know that is the way I heard many talk. 


GeorcE H. Beckwith, previously sworn herein, being recalled by 
complainants, further deposed and said : 


Direct examination by Mr. Porrer : 


1 Q. How long have you lived in Toledo? 

A. Thirteen years. 

2 Q. And your profession is that of an attorney ? 

A. Yes, sir. 

3 Q. And do you mean that you have lived here the last thirteen 
years? 

A. Yes, sir. ' 

4 Q. Were you in the city of Toledo during the discussions im- 
mediately prior or about the time of the passage of the so-called 
Toledo natural-gas bill ? 

A. Yes, sir. Pot 

5 Q. And were you acquainted at that time with the public dis- 
cussions and general discussions among the people ? 

A. Yes, sir. 

6 Q. How extensively was the matter discussed by the advocates 
of the bill and by those opposed to it? 


(Objected to on the part of defendants as incompetent and irrele- 


vant.) 
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A. Prior to the introduction of the proposed bill into the Legisla- 
ture, and likewise after its introduction, it was very thoroughly dis- 
cussed, both at public meetings and in the newspapers, by both the 
advocates and the opponents of the measure. 

7 Q. By those advocating the measure, how fully and how gen- 
erally was it discussed ? 

A. Of course my remembrance is not as fresh upon the subject 
now as it was then, but my remembrance is that it was very 
thoroughly discussed in all its phases and in all its aspects by those 
advocating the bill. 

8 @. In the wards or throughout the city ” 
116 A. | think the discussion extended largely throughout the 
city, at the meetings which were held at the various wards— 
general meetings, and also street discussion. 

9Q. And you havea recollection of these discussions? What 
was the object and purpose of the act enabling the city to engage in 
the enterprise of building this line and purchase the territory, ete., 
and supplying the gas? What was the object and purpose as ad- 
vanced by those who advocated the adoption of the measure ? 


(Objected to on the part of defendants as irrelevant and imma- 
terial.) 


A. As near as I can remember, the chief arguments advanced by 
those favoring the passage of the act were, that owing to the discov- 
ery of gas in the gas fields of Ohio and Indiana, that it was neces- 
sary for Toledo, if it expected to keep pace with the growing cities 
lying within those fields, that they must be able to offer induce- 
ments to manufacturing establishments substantially the same as 
those offered by the other cities lying within that territory, and for 
that purpose it was held that the city—that the citizens—should be 
able to offer to those manufacturers who were seeking a location gas 
at cheaper rates than the Northwestern and the other companies 
would agree to furnish it; that to secure this, negotiations having 
failed with the gas companies, it was deemed necessary to enter the 
business; that it would be necessary for the city to enter the busi- 
ness and purchase or lease lands and construct a pipe line and fur- 
nish manufacturers as well as others with gas at a much reduced 
price; in other words, as near the cost of production as possible. 

10 Q. For whose benetit, in these discussions, was the city’s engag- 
ing in this enterprise directed ? 


(Objected to as incompetent and irrelevant.) 


A. It was supposed to be for the benefit of the city itself and like- 
wise for the benefit of its citizens. 

11 Q. You mean by the city—that is, to the extent of bringing 
manufacturing enterprises ? 


(Objected to by defendants as before.) 


A. Yes, sir; I think that would be it—to the city at large. 
12 Q. In the other you mean furnishing gas to its citizens for do- 
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mestic purposes cheaper than the gas companies were willing to fur- 
nish it? 


(Objected to by defendants as before.) 


A. Yes, sir. 

13 Q. In those discussions, so far as you know, was it claimed or 
urged by those advocating the measure that it was to be used for 
the purpose of lighting the streets of the city or for the lighting of 
the public buildings of the city or the heating of the public build- 
ings of the city? 


(Objected to by defendants as incompetent and irrelevant.) 


A. My remembrance is that it was hardly deemed feasible to use 
fuel gas for the purpose of lighting the streets; it was, as a matter 
of fact, urged, however, that the public buildings of the city, in- 
cluding the school-houses, the city buildings, the court-houses, and 
the insane asylum, could be heated at much less than the present 

rates now charged for fuel. 
117 14 Q. The main and principal objects and purposes of the 
building, as urged by those advocating the measure—what do 
you say they were? 
(Objected to by defendants as before.) 


A. Well,all of the various matters that | have heretofore mentioned 
were urged and argued on behalf of the passage of the bill. 


15 Q. Please go a little more into detail, as to the citizens gen- 
erally. 


(Objected to as before by defendants.) 


A. Among the arguments which I have before referred to, and 
which were urged on behalf of the passage of the bill and the sub- 
mission of the enabling act to the citizens, were that they would be 
able thereby to offer special inducements to manufacturing establish- 
ments from other places to locate here, which would tend to increase 
the population of the city, to add to its tax duplicate by reason of 
the improvements which would follow their location ; that it would 
also enable the citizens to secure gas for domestic purposes at prices 
less than those then paid to the existing gas companies. 

16 Q. Was anything said by those advocating the bill as to—if it 
was adopted—as to whether it would be in fact executed or carried 
into execution or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. At the earlier meetings, pending the discussion of the measure, 
it was urged quite strongly that it was very desirable for the Legisla- 
ture to pass the act, because that passage would enable the advo- 
cates of the bill to hold it over the existing companies and use it 
as a means whereby they could obtain reduced rates for public and 
private consumption. 

17 Q. In speaking of public consumption, what do you mean by 
that ? 


9 PEI ee nN i Baa inci 


Steps oaks. 2k 


— 


92 JAMES W. FELLOWS ET AL. VS. 


(Objected to by def’ts as before.) 


A. As I have before mentioned, figures were given during this 
discussion to show the amounts paid by the city for heating these 
various buildings, and it was claimed and urged that with gas fur- 
nished at a nominal cost quite a saving would result to the city by 
reason of the establishment of a city line. 


(No cross-examination.) 


The further — of depositions herein is adjourned to Monday, Oc- 
tober 21st, 1889, at 2 o’clock p. m., at the same place. 


118 2 o’cLocK Pp. M., Monpay, October 21st, 1879. 


The further taking of testimony resumed. 
Present, representing the complainants: A. W. Scott, Esq. 
. . defendants: Guy W. Kinney, Esq. 


JosEPH W. CuMMINGs, a witness of lawful age, being first duly 
sworn, as hereinafter certified, testified and deposed as follows : 


Direct examination by Mr. Scort: 


1 Q. You may state your name, age, place of residence, and occu- 
pation. 

A. My name is Joseph W. Cummings; age, 51; residence, To- 
ledo, Ohio; I am probate judge of Lucas county. 

2 Q. How long have you been a resident of the city of Toledo ? 

A. Nearly all the time for twenty-three years. 

3Q. Were you in Toledo when the legislation authorizing the city 
to build and maintain a pipe line for natural gas was had and when 
afterwards an election was held in reference to it ? 

A. I was, during all the time. 

4 Q. If there were popular discussions in reference to this matter 
did you have any general knowledge of it ? 

A. | never attended but one public meeting where it was dis- 
cussed, but I heard it discussed in private circles,in public offices, 
on the streets very generally, and in the press. 

5 Q. What was the use to be made of the pipe line, as evidenced 
by these popular expressions made at that time ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Why, the advocates of the bill advocated its construction for 
the purpose of furnishing cheap fuel to manufacturers and for do- 
mestic purposes. 

6 Q. In any of these expressions of the use to be made of the gas 
to be conducted through this pipe line, was it ever suggested that 
the true purpose of the enterprise was the lighting and heating of 
wry buildings and the lighting of the streets of the city of To- 
edo * 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


’s ¢ @ @® 


i 


WILLIAM T. WALKER, &C., ET AL. 93 


A. No; I never heard either of those urged as the purpose, or one 
of them or two of them, for the building of it. 

7 Q. Was it urged by the advocates of this measure that probably 
they would not engage in the enterprise even if the necessary legis- 
lation was adopted, but that it was advisable to have the legislation 
for other purposes ; and, if so stated, what other purposes were sug- 
gested ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. The most of the advocates of the bill that I heard express 
themselves on that subject stated that it wasn’t the intention or pur- 
pose to build the line, but that the legislation necessary should be 
effected so that the city would be in a shape to hold a club over the 
heads of the companies who were already here. 

8 Q. In stating the purposes for whjch the gas was to be used, if 

you can, I wish you would state more fully, or rather more 
119 specifically, the main purposes mentioned, 


(Gbjected to on the part of defendants as incompetent and irrele- 
vant.) 


A. The only purposes mentioned for its use in my hearing were, 
as I have already stated, for domestic use and for maunfacturing 
purposes and to furnish gas cheaper than the present gas companies 
were furnishing it. 


Cross-examination by Mr. KInNey: 


1 Q. What public meeting was it that you attended ? 

A. A meeting at the time that the committee of the Legislature 
were here—held at Memorial Hall. 

2 Q. Didn't you, at that meeting or at some of the other discus- 
sions that you heard or in the newspaper articles that you read on 
the subject, hear something said about the furnishing of this gas 
to public buildings for heating purposes ? 

A. I have no recollection of hearing that purpose mentioned as 
one of the objects in building a citizen’s pipe line. 

3 Q. How generally, according to these discussions that you 
heard, was the gas to be furnished by the city to be used? Was it 
to be used in a limited territory or by a special class of citizens, or 
was it to be used for the use of the entire city and all the citizens? 

A. The argument was that it would be used by all the citizens 
and to manufacturers at a mere nominal price. 

4 Q. In any of those discussions did you hear anything said 
about a limited gas territory tributary to the city of Toledo from 
which gas might be drawn for the use of the city ? 

A. Yes, sir. 

5 Q. And the statement that the territory was being rapidly 
bought up by the gas companies then furnishing the gas to the city 
of Toledo and by other municipal corporations in Northwestern 
Ohio? 

A. Why, I had frequently heard that statement—that it was 
already largely under lease, so far as developments had been made. 
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6 Q. And in connection with that did you hear any statements 
to the effect that if the city was not permitted to purchase gas ter- 


: Wl ritory and construct a gas line that very soon this gas territory 
| | i would all be owned by these companies and the outside corporations, 
cin! Tr and that then companies then furnishing gas to the city of Toledo 
aa would have a monopoly of the business of furnishing gas to the city 
4} if and its citizens-and would then charge exorbitant rates ? 4 


A. | had heard substantially that argument made. 


Also Francis J. Kina, a witness of lawful age, being by me first 
duly sworn as hereinafter certified, deposes and says: 
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Direct examination by Mr. Scorr: 


4 1 Q. You may state vour name, age, residence, and occupation. 

HH A. Francis J. King; age, 70 vears; residence, Toledo, Ohio, and 
i occupation, attending to my private business and assisting about 
the Second National Bank. 

2Q. Were you in Toledo when the legislation authorizing the 
ia city to build and maintain a pipe line for natural gas was 
Bi) 120 passed, and when afterwards the election was held in refer- 

| ence to it? 

A. Yes, sir. 

3 Q. Before and up to the time of the passage of this legisiation 
and the election did you have a general knowledge of the popular 
discussion, declarations, and announcements relative to the purpose 
of said gas line as it was to be made bv said city ? 

A. Yes, sir. 

4Q. What was the use to be made of it as evidenced by these 
popular expressions, as you say ” 


(Objected to by defendants as incompetent and irrelevant.) 


A. To get cheap gas for.manufacturers and have it within the 
reach of every poor man in the city. 

5 Q. How was the expression given to the popular idea of the use 
to be made of the pipe line by the city—I mean was it by the news- 
papers and the public talked ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. The public talk; and I take the Bee, and I used to see oeca- 
sionally something in the Bee about it, but it was the general talk. 
I never went to only one public meeting, and was there only a short 
time at that time. I was over to the meeting when the committee 
of the Legisiature was here, but I was only there a short time. 

6 Q. In any of these expressions of the use to be made of the gas 


to be conducted through this pipe line was it ever suggested that : 
the true purpose of the enterprise was the lighting and heating of : 
the public buildings and the lighting of the streets of the city of | 
Toledo? a 


(Objected to by defendants as incompetent and irrelevant.) 


wee Ss 2 
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A. I heard the public buildings mentioned, but I never heard the 
streets mentioned. I never heard the public buildings but once or 
twice. I heard it that day when I was up to the meeting, and a 
man undertook to tell me how they were imposed upon by the price 
they were paying for Memorial Hall heating. I never heard that 
generally discussed. 

7 Q. You never heard it discussed that it would be used for light- 
ing the streets ? 


(Objected to by defendants as incom petent and irrelevant.) 


A. No, sir. 

8 Q. Was it suggested by those who were advocating this meas- 
ure that perliaps the city would not enter into the enterprise, but 
would use it as a menace or club over the heads of the companies 
then furnishing gas? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes,sir; I heard it, but not very much in discussion. I heard 
some men who were not warm advocates of the line say, “ We will 
get the legislation and then use that asa club.” They didn’t be- 
lieve that there would ever be a pipe line built. 


Cross-examination by Mr. Kinney: 


1 Q. The talk was, was it not, Mr. King, that this gas would be 
furnished to all the citizens of Toledo to be used ? 
A. They carried out that idea; yes, sir. 
2 Q. And in the discussion in reference to getting the en- 
121 abling act the power that that would give the city over the 
heads of the gas companies would be asa sort of a club, 
and the claim was that it could be used as a club simply to induce 
the gas companies to furnish gas at reasonable rates, was it not? 
A. Yes, sir. 


Also True W. CuiLps, a witness of lawful age, being first duly 
sworn by me as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1 Q. Please state your name, age, residence, and occupation. 

A. True W. Childs; age, fifty-nine; residence, Toledo, Ohio; oc- 
cupation, merchant. 

2 Q. How long have you been a resident of Toledo? 

A. Nearly 23 years. 

3 Q. Were you in Toledo when the legislation authorizing the 
city to build and maintain a pipe line for natural gas was passed, 
and afterwards when the election was held in reference to it? 

A. Yes, sir. ane vias 

4 Q. Before and up to the time of the passage of this legislation 
and of the election did you have a general knowledge of the popu- 
lar discussion relative to the purposes of the pipe line and the uses 
to be made of it by the city? 
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A. I heard a good deal of discussion in relation to it. It was 
mentioned a great deal and of a good deal of interest here at that 
time. It was the town talk. 

5 Q. How was expression given to the popular idea of the use to 


be made of the pipeline? Was it by street talk, newspapers, public 
meetings, Ke. ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I think the newspapers had a good deal to say about it, and 
there was a good deal of talk on the street, and after there was a 
little interest up the people would gather together and talk the mat- 
ter over in certain places where people were liable to get together. 

6 Q. What was the use to be made of natural gas as evidenced by 
these popular expressions made at that time’? 

(Objected to by defendants as incompetent and irrelevant.) 


A. The arguinent used was that it would build up the city by 
furnishing gas for manufacturers and cheap gas for general use, for 
fire-heating purposes, domestic purposes, and the great argument was 
for cheap fuel for manufacturers, and of course the growth of the 
city by inducing manufacturers to come here. 

7 Q. In any of these expressions was it ever suggested that the 
purpose of the enterprise was the lighting and heating of the public 
buildings and lighting the streets of the city ? 


(Objected to on the part of defendants as incompetent and irrel- 
evant.) 


A. I don’t remember of ever hearing of the gas to be used for 
that purpose. I think I read something in the papers at the time 
of the trial in Tennessee, I think it was. I believe it was the first I[ 

ever heard of it. 
122 8 Q. Did you ever hear it suggested that in all probability 
the pipe line would never be built, but that the legislation 
would be used asa club to compel the existing companies to furnish 
cheap gas ?. 
(Objected to by defendants as incompetent and irrelevant.) 
A. Yes; I heard that expression used quite frequently at the time. 


Cross-examiuation by Mr. KInNey: 


1 Q. You say you noticed nothing about the heating of the public 
buildings with gas in any of those newspapers or in the public dis- 
cussion ? 

A. I don’t know but that might have been mentioned, but I know , 
the stringent argument was in favor of cheap fuel for manufactu- 
rers, and cheap fuel for domestic use was also brought up. I don’t 
remember particularly about the public buildings; I might have 
heard that thing brought in, but 1 can’t recollect. 

2 Q. Do you remember of hearing any talk about the city being 
charged unreasonable rates for public buildings, and noticeably 
Memorial Hall? 
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A. I heard at the time of the hearing before the senate commit- 
tee—some one brought that in as an argument—that there was trouble 
between the gas companies and the Memorial Hall trustees, I think. 
I never knew and don’t know to-day what the trouble was, only that 
there was a difference of opinion there. 

3 Q. And if the city constructed a pipe line it could then furnish 
the gas itself for these buildings ? . 

A. I don’t know about it. I might have heard something, but it 
didu’t make any impression on my mind if I did. 


Also C. W. MANAHAN, a witness of lawful age, being by me first 
duly sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1 Q. You may state your name, age, residence, and occupation. 

A..C. W. Manahan; age, forty-five; residence, Toledo, Ohio; oc- 
cupation, real estate. 

2 Q. How long have you been a resident of Toledo? 

A. With the exception of five years [ have been here sixteen 
years. 

3 Q. Were you in Toledo when the legislation authorizing the 
city to build and maintain a pipe line for the city for natural gas 
was passed, and when afterwards the election was held in reference 
to that? 

A. Yes, sir. , 

4 Q. Before and up to the time of the passage of this legislation 
and the elections did you have a general knowledge of the pipe-line 
discussions, declarations, and announcements relative to the purpose 
of this pipe line and the use to be made of it by the city? 

A. Yes, sir. 

5 Q. What was the use to be made of it-as evidenced by these 
popular expressions made at that time? 


(Objected to un the part of defendants as incompetent and irrele- 
vant.) | 


A. Well, as I understood it, there was two arguments used. One 
was to get cheap gas here for manufacturers and consumers-—— 
6 Q. By “consumers” you mean 
A. Private dwellings. 
123 7 Q. In these expressions of the use to be made of the gas did 
you ever hear it suggested that the purpose of the enterprise 


"was the lighting and heating of the public buildings and the light- 


ing of the streets of the city of Toledo? 


(Objected to on the part of defendants as irrelevant and incom- 
petent.) 


A. No, sir. 

8 Q. Did the advocates of the measure suggest that the city might 
rot construct the line even if the Legislature authorized it, but that 
the legislation would be used as a menace or club to compel the ex- 
isting companies to furnish cheaper gas ” 
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(Objected to on the part of defendauts as incompetent and irrele- 
vant. 


A. My understanding was that the principal thing was to get the 
enabling act passea and hold a club over the present companies 
here so that they would make the prices low enough to satisfy the 
publie. 


9 Q. How was expression given to this public opinion ? 
(Objected to by defendants as incompetent and irrelevant.) 


A. There were meetings held by the public, and there was also 
the press had a good deal to say about it, and there were meet- 
ings by the parties interested in putting the scheme through, and 
street talks—everybody talked about it. 


Cross-examination by Mr. KINNEY : 


1 Q. How generally was this gas to be used, according to the talks 
and discussions—that is, the gas to be furnished by the city in case 
they constructed their pipe line? 

A. My understanding was that it was to be used by manufact- 
urers and private consumers. 

2 Q. Was it to be linvited to any particular territory or particular 
class, or was it for general use to all the citizens or people ? 

A. For everybody. 

3 Q. In these discussions or in the articles that you read in the 
newspapers or in any of this talk that you listened to I will ask you 
whether you didn’t hear the question of the beating of the public . 
buildings discussed. 

A. I never heard it discussed by the public at all. I heard the 
question asked, just before the suit was tried down in Nashville, what 
the cost of the heating of the public buildings was, but I don’t re- 
member of hearing it before the enabling act specially. 

4Q. Did you attend any of the public meetings? 

A. No, sir. 


Also GEorGE W. Davis, a witness of lawful age, being by me first 
duly sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Scort: 


1 Q. You may state your name, age, residence, and occupation. 

A. George W. Davis; age, 57; residence, Toledo, Ohio; occupa-. 
tion, president of the Second National Bank. 

2 Q. How long have you lived in the city of Toledo ? 

A. Since 1854. 
124 3. Were you in Toledo when the legislation authorizing 
the city to build and maintain a pipe line for natural-gas 

purposes was had? 

A. Yes, sir. 

4 Q. And whien afterwards an election was held here in reference 
to it? 

A. Yes, sir. 
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5 Q. Before and up to the time of the passage of this legislation 
and the election did you have a general knowledge of the popular 
discussions and declarations relative to the purposes of this pipe 
line and the use to be made of it by the city ? 

A. Well, generally. I think so. | 

6 Q. How was that expression of public opinion given? In what 
way was it given? 


(Objected to by defendants as incompetent and irrelevant.) . 


A. It was given by public meetings and the collection of the 
people on the corners and in general ways; through the press. 

7 Q. What was the use to be made of the Reson ns and this pipe 
line as evidenced by these popular expressions made at that time? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Well, it was proposed—the men who were advocating it—they 
proposed to give free gas, free to the public, or as near free as could 
be, and pay the expenses, or something of that sort. 

8 Q. For what purpose ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Manufacturing purposes—yes; both—and domestic use. 

3 Q. In anv of these expressions of the use to be made of the gas 
did you ever hear it suggested that the purpose of the enterprise was 
the lighting and heating of the public buildings or the lighting of 
the streets of the city ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 

A. No; I don’t think that that ever entered into the arguments very 
much; at least I didn’t know anything about the lighting of the 
streets. The heating of the city buildings, I suppose, would come 
in the natural course with the citizens. : 

10 Q. Did those who advocated the measure state that possibly 
the city might not build the pipe line, but simply use the suggested 
legislation as a menace or club to compel the existing companies 
to furnish cheaper gas? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 7 


A. Yes; I heard very many expressions of that kind That 
seemed to be their argument, the argument of those in favor of the 
pipe line. I heard numerous business men say, “I wouldn’t vote 
for this thing if I supposed it was going to pass and carry, but we 
want a club to hold over the Standard Oil people.” One of my own 
directors made that point with me when [ had a little argument 


with him. 
(No cross-examination.) 


- 
j 
f 
£ 
i 
q 
ad 
% 
ty 2 
1 
; 
‘t 
$5 
% 
Ea 
e 
1 
1 
», 's 
te 4 
‘ ‘3 
$ 
4 7 


100 JAMES W. FELLOWS ET AL. VS. 


Also Wititiam J. CoLpurn, a witness of lawful age, being by me 
first duly sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1 Q. State your name, age, residence, and occupation. 
A. W. J. Colburn; age, 45; residence, Toledo, Ohio; occupation, 
wholesale dealer in hats and caps. 
125 2 Q. How long have you lived in Toledo? 
A. I have lived here seventeen years and a half, about. I 
came here in the summer of 1872. 

3 Q. Were you in the city of Toledo when the legislation author- 
izing the city to build and maintain a pipe line for natural gas was 
passed, and fafterwards when the election was held in reference 
to it? 

A. Yes, sir; I was. 

4Q. Before and up to the time of the passage of this legislation 
and the election did you have a general knowledge of the public 
discussions relative to the purpose of this pipe line and the use to be 
made of it by the city? 

A. Yes, sir. 


5 Q. How was that expression given to the popular opinion ? 
(Objected to by defendants as being incompetent and irrelevant.) 


A. By public meetings aud by general discussion on the street 
corners and through the press and most every way it could be 
discussed. 

6 Q. What was the use to be made of the natural gas as evidenced 
by these popular expressions made at that time ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. The talk was that they would furnish cheaper gas or practi- 
cally free gas to manufacturers, and also to private consumers and 
for domestic purposes, Ce. 

7 Q. In these discussions did you ever hear it suggested that the 
purpose of the pipe line was the heating of the public buildings and 
the lighting of the streets? 


(Objected to by defendants as incompetent and immaterial.) 


A. No, sir. | ° 
8 Q. Did you ever hear any other motive urged than the ones you 
have already suggested ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I heard the idea, or the motive was that a great many people 
in favor of and voting for the act did not really want the pipe line 
built, but to hold it asa club over the Standard and induce them to 
to reduce their prices to the manufacturers and residents; that I 
heard frequently. 
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Cross-examination by Mr. Kinney: 


1 Q. In that connection did they claim that the companies were 
charging too much for their gas? 

A. Yes, sir. 

2 Q. To both manufacturers and to private consumers? 

A. Why,some did, and some claimed, perhaps, that the charges to 
private consumers were cheap enough, but not cheap enough to 
manufacturers. There were different claims in regard to that matter. 
They would not, perhaps, agree as to that. 

3 Q. Did you attend any of the public meetings which were called 
to discuss the question ? 

A. I can’t remember whether I did or not now. 

4 Q. How generally in those discussions was this za3 to be used ? 
Was it to be used in any special territory or for the general use of all 
the people in the city ? 

A. Well, for general use so far as heating was concerned, but not 
in relation to lighting. 

5 Q. I am talking about heating. 

A. Yes, sir. 
126 6 Q. Did you hear anything said or read anything in the 
newspapers about what was claimed to be exorbitant prices 
paid for heating the public buildings by gas? 

A. Yes, sir; something in relation to Memorial Hall, I think. 

7 Q. In that connection was it not said that if the city was per- 
mitted to build a pipe line it would furnish heat for those buildings? 

A. I don’t remember whether they claimed that they would fur- 
nish it free. 

SQ. But that they would furnish it to the buildings? 

A. Yes, sir. 

9 Q. So that in that way you did hear expressions in relation to 
the heating of the public buildings ? 

A. I might have heard it in relation to Memorial Hall. They 
claimed that the gas was too high. I can’t recollect whether they 
were going to furnish it free to Memorial Hall or not, but there was 
nothing in relation to the lighting of the publie buildings or the 
streets. I think J must have gone to some of their meetings, but I 
can’t remember; but I couldn’t fail to hear the discussions. 

10 Q. Did vou hear anv discussion in reference to the territory 
from which this gas could be obtained being limited in amount, and 
that it was rapidly being bought up or leased by the existing gas 
companies and by others outside of the city? 

A. I think [ heard claims of that kind; yes, sir. 

11 Q. And if the city was not permitted to go into the business 
that this territory from which Toledo could draw would be controlled 
by the gas companies? 

A. I heard arguments of that kind ; yes, sir. 
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Also Witur1AM A. GOsLINE, a witness of lawful age, being by me 
first duly sworn as hereinafter certified, testified as follows: 


Direct examination by Mr. Scort: 


1 Q. You may state your name, age, residence, and occupation. 

A. William A. Gosline; age, 55; residence, Toledo, Ohio; coal 
and iron dealer. 

2 Q. How long have you lived in Toledo? 

A. I have lived in Toledo eighteen years. 

3Q. Were you in Toledo when the legislation authorizing the 
city to build and maintain a pipe line for natural gas was passed, and 
when afterwards the election was held in reference to it? 

A. Yes, sir. 

4Q. At that time did you have a general knowledge of the popu- 
lar discussions relative to the purpose of the pipe line and the use 
to be made of it by the city? 

A. Well, ves; I should say I did. 

5 Q. What was the use to be made of it as evidenced by these 
popular expressions at that time? 

(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Well, for the heating of houses and the use of manufacturers. 

6 Q. Did you hear it suggested by those advocating the measure 

that the purpose of the enterprise was the lighting and the 

127 heating of the public buildings and the lighting of the streets 
of the city? 

(Objected to on part of defendants as incompetent and irrelevant.) 


A. Well, I never heard of its being used for lighting the streets 
that I know of, but I have heard a great deal of discussion about 
bringing it here to use for heating and for manufactories. 


ie 7 Q. Did you ever hear it suggested by those who were advocating 


the measure that the pipe line might not be built even if the legis- 
lation was passed, but that the legislation might be used as a club 
over the heads of the existing companies ? 


(Objected to by defendants as incompetent and irrelevant.) 

} A. Yes; I heard that very often. That was the first plan, I think. 
| (No cross-examination.) ° 

| Also Ropert CuMMINGs, a witness of lawful age, being first duly 
; sworn, testified as follows: 
' 


Direct examination by Mr. Scorr: 


° 1Q. You may state your name, age, residence, and occupation. 
A. Robert Cummings; age, 62; residence, Toledo, Ohio ; oceupa- 
tion, retired merchant. 
2 Q. How long have you lived in Toledo? 
A. I have lived here 31 years. 
3 Q. Were you here when the legislation authorizing the city to 
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build and maintain a pipe line for natural gas was passed and when 
the election was held in reference to it? 

A. Yes, sir. <i 

4 (. Before and up to the time of the passage of this legislation ~ a 
and this election did you have a general knowledge of the popular 4 
discussions relative to the purposes of the pipe line and the use to 
- be made of it by the city ? 

A. Oh, yes; I heard more or less of it—of course not so much as 
a man engaged in business, because I was at home when I had no 
other business; was about home. Of course I heard more or less 
of it. 

5 Q. What was the use to be made of it as evidenced by these 
popular expressions at that time? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It was said that they would pipe it here for the same purpose 
as they had in other places—for private consumption and for manu- 
facturers. 

6 Q. Did you ever hear it urged that one of the purposes of the 
enterprise was the ligliting of the streets of the city? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. No, sir; I never heard that spoken of. 

7 Q. Did the advocates of the measure suggest that the citv might 
not build the line, but use the threat to build it as a club over the 
heads of the present companies to compel them to furnish cheaper 
gas? 

(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. I don’t remember that the question was agitated in regard to 
these present companies bringing it in; that there was any talk of 
the city building then a line. 
128 8 Q. I mean at the time of the advocating of this measure. 
A. Oh, yes; that was spoken of in the papers and I heard 
it from individuals—both in the public press and by individuals. 


Cross-examination by Mr. KInNeEy: 


| 1 Q. You say that the talk was that this gas was to be used gen- 
a erally for heating purposes—this gas which was to be furnished by 
| the city ? 
A. Yes, sir. 
2. And the talk was that if the city brought the gas here that 
> gas would be used generally in the city for heating purposes? 


A. Well, yes. 
3 Q. For all sorts of buildings and all sorts of business ? 
, A. Yes; but I never heard anything about the lighting. 
; 4 Q. Did you hear anything said about its being used for heating 
in the public buildings? 


2 diag 
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A. Why, I don’t know. [ think that was the argument—tlhat 
‘ they were going to use it the same as the other companies used it. 
(The further taking of depositions under this notice is adjourned 
to Tuesday, October 22nd, 1859, at 2 o'clock p. m., at the same 
place.) 
129 ToLebo, Onto, Oct. 22nd—2 p. m. 
Met and adjourned to Oct. 25d, at same hour, by consent. 
‘Torepo, Ouro, Oct. 23d, 1889. 
Met at the usual place at 2 p. m. 
Present: A. W. Seott, Esq., for the pl’tfs,and Mr. Guy W. Kinney, 
representing the defendants. 


WitiraM F. Crane, a witness of lawful age, being first duly sworn 

by me as hereinafter certified, deposes and says : 
Direct examination by Mr. Scorr: 

1 Q. You may state your name, age, residence, and occupation. 

A. William F. Crane; age, 57; residence, Toledo, Ohio; oceupa- 
tion, secretary and treasurer of the Toledo Natural Gas Company. 

2 Q. The gas company of which you are treasurer is one of the 
companies who are furnishing natural gas to the city of Toledo? 

A. Yes, sir. 

3 Q. Can you give the amount of the mileage of pipe laid by your 
company within the city limits? 

A. I think I can; yes, sir. 

4 Q. You may please do so. 

(Objected to by counsel for defendants as incompetent and irrele- 
vant.) | 

A. [ have got some figures here that will probably give you what 
you want. This is all in feet. This is according to our last tax re- 
turn, and that report was made from actual measurement of the 
pipe in the city at that time. It was between the first of June and 
July of this year. 
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Then there has been about 3,000 feet used of various sizes of pipe 
since this report was made. 

2 Q. Can you'give the length of the main pipe from the gas terri- 
tory to the city of Toledo put in by this company ? 


} 130 — (Objected to on the part of defendants, by their counsel, as 
Mt incompetent and irrelevant.) 
A. That is about 33 miles. I can give you the exact measure- 
ments if you want them. 
| 6 Q. That is in addition to those you have already mentioned ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes; and the thirty-three miles is on main pipe; it does not 
cover the lateral lines from the wells. I can’t tell you just how 
much there is of that—prebably twenty miles. 

7 Q. The laterai feeders leading to the main line? 


| (Objected to by defendants as incompetent and immaterial.) 


A. Yes, sir. 
8 Q. The thirty-three miles in the main line? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. 
9 Q. What is the size of that pipe? 
~): (Objected to by defendants as incompetent and irrelevant.) 
al 
? A. Ten inches and twelve inches. 
10 Q. The service pipe that you mention in former testimony is 
Pi ) Jy 
what? 
(Objected to by defendants as incompetent and irrelevant.) 
A. The service connections from the street mains to the curb. 
11 Q. You don’t include in this piping that you have given any- 
| thing on the private premises of the consumer ? 
| (Objected to by defendants as incompetent and irrelevant.) 
| A. No, sir; it is company property. 
Cross-examination by Mr. Kinney: 
| 1 Q. Where are the termini of the 33-mile line? 
4 A. I should say at the junction of Detroit avenue and South 


street, at the city limit. 

4. ee 2 Q. And the other end? 

| A. At the lower part of Wood county—at the wells at the ex- 
treme southern end of Wood county—and there is a lateral line run- 
ning over into the adjoining county to the Baker well. 


Also Hamitton S. Corwin, a witness of lawful age, being by me 
first duly sworn as hereinafter certified, deposes and says : 


Direct examination by Mr. Scott: 


1 Q. You may state your name, age, residence, aud occupation. 
A. Hamilton S. Corwin; age, thirty-four; residence, Toledo, 
14—1215 
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Ohio; occupation, auditor of the Northwestern Ohio Natural Gas 
Company. 

2 Q. How long have you been auditor ? 

A. About a month or forty-five days. : 

3 Q. And prior to that time what was your position in that com- 


' pany? 


A. General superintendent. 

4Q. Is this Northwestern Natural Gas Company one of the com- 
panies who are furnishing natural gas to the city of Toledo? 

A. It is, sir. 

5 Q. Can you state the length of pipe put in by that company 
into the city of Toledo to furnish the people with natural gas? 

A. Yes, sir. 

6 Q. Please do so. 


(Objected to by defendants as incompetent and irrelevant.) 


A. We have in the city of Toledo seventy-two miles of pipe. 
131 7 Q. Can you give that in detail by the sizes of pipe? 
A. Yes, sir; nearly correct. 
8 Q. You may do so. 


(Objected to by defendants as incompetent and irrelevant.) 


A. I can give it approximately correct : 


2 miles of 12-inch pipe and 10 (the 10 in.) only__--- ria of a mile. 
EE din sine 153 miles. 
i ciheiiatl i taticilsicteialiisinctntgh isin nemeapetents teepihiaitaaieininiaitarnianeil 21 miles. 
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9 Q. Have you given the service pipe in the last pipe you have 
mentioned ” 

A. No, sir. 

10 Q. Can you state that? 

A. Not without further reference. 

11 Q. The amount of pipe that you have mentioned is the pipe 
put in by the Northwestern Company exclusive of what is known 
as the service pipe ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. 

— Q. What do you mean by service pipe? 

A. The pipe from the main to the curb. 

13 Q. At what time were these measurements made froin which 
you took these figures ? 


(Objected to.) 
A. They were made April Ist, 1889. 


15 Q. Has there been any additional pipe put in by this company 
since? 
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(Objected to by defendants as incompetent and irrelevant.) 
A. Yes, sir. 

16 Q Can you state approximately how much that is ? 
(Objected to by defendaats as incompetent and irrelevaut.) 
X ‘ A. About ten miles. 


17 Q. This ten miles is in addition to the 72 miles you have 
| already given ? 


$ (Objected to by defendants as incompetent and irrelevant.) 


| A. No, sir; I included that in the figures already given. 
18 Q. So that the figures given by you give the amount of the 
: pipe about as it is to-day? 


(Objected to by defendants.) 
A. Approximately as it is to-day. 


19 Q. What is the length of your main line from the gas fields to 
the city of Toledo? 


(Objected to by defendants as incompetent and irrelevant.) 

A. Thirty-six miles, about. 

20 Q. That has not been included in the estimates you have 
given ? , 

(Objected to as before.) 


A. No, sir. 
21 Q. What is the size of that main-line pipe? 


(Objected to by defendants as incompetent. and irrelevant.) 


sg ao 


A. Ten-inch pipe. 

22 Q. That thirty-six miles of pipe that you mentioned-—does it 
include the feeders froin the wells to the main line? 

(Objected to by defendants as incompetent and irrelevant.) 

A. No, sir. 
132 23 Q. About how much pipe is there included in these 
feeders ” 
(Objected to by defendants as incompetent and irrelevant.) 


J 
a A. I should say fifteen to twenty miles. 
: 24 Q. What is the size of the feeders? 


al (Objected to by defendants as incompetent and irrelevant.) 
f A. From eight-inch to two-inch. 


| Cross-examination by Mr. Kinney: 


1 Q. Where are the termini of your main lines? 

A. It is out near Stewartsville and the city limits of Toledo. 

2Q. At about what point’ 

A. It is about at the corner of the C.,H. & D.(R. R.) and the 
Pennsylvania railroad—practically near that corner. 


TT 
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3 Q. Is this main line used to supply any place except the city of 
Toledo with gas? 

A. It is connected in with our general system of lines—that is, it 
is connected with the lines that run to Fostoria and Fremont. They 
run in another direction ; it is simply tied to it. 

4Q. Then these feeders that you speak of—they are ail contrib- 
utary to the main line? 

A. The feeders that I referred to; yes, sir. 

5 Q. And from this main line the gas is taken to supply Toledo ? 

A. Yes, sir. 

6 Q. And is also run off into your branch lines to other places ? 


A. It is connected to it. y 


7 Q. Does the main line you have spoken of supply the other sec- 
tions with gas? 

A. No; this main line doesn’t supply that. There is a small vil- 
lage on the main line called Jerry City which we do supply from 
the main line. 

8 Q. State whether this main line and these feeders furnish gas, 
not only to Toledo, but to the other places that you furnish with gas? 

A. No; they don’t supply the other places except as I have said— 
Jerry City. | 

9 Q. What do you mean by saying that your other lines are con- 
nected with this main line? 

A. The idea is to have a system of lines in the field by whieh, in 
an emergency, any town could be reached from any part of our field. 

10 Q. In an emergency ” 

A. In case of a break on one line the other line could be used to 
feed the town; that is the principle on which the lines are con- 
nected together. 

11 Q. But this main line to Toledo that you speak of is not the 
line that supplies Fostoria, Fremont, and other points? 

A. No, sir; that is the Toledo line proper, but it could supply the 
other points in the case of an emergency ; it is a system of pipes con- 
nected. 

12 Q. But ordinarily the gas is not turned onto the connecting 
lines from this main line ? 

A. No; the line is open a good part of the time all around. 

13 Q. For these other places that you supply—have you separate 
feeders for supplying the other towns ? : 

A. Yes, sir. 
133 14 Q. And the feeders which you have spoken of for Toledo 
don’t supply the lines for the other towns? 

A. No, sir; but they could be made to do so, as it is all connected 
up together. 

15 Q. The Northwestern Ohio Natural Gas Company and the To- 
ledo Natural Gas Companies are now practically under one manage- 
ment, I understand ? 

A. Yes, sir. 

16 Q. Do the figures which you have given here include the 
milage for both companies ? 

A. No, sir. 
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17 Q. Do the figures giving the number of miles of pipe include 
any pipe outside of the corporate limits of the city of Toledo ? 

A. Yes; West Toledo is outside of the city, is it not, across Ottawa 
creek ? 

18 Q. How much pipe have you in West Toledo ? 

A. Well, I included in my figures about two miles of that pipe 
that have been put in at West Toledo since the tax return was 
made ; about two miles of that was put into West Toledo. 

19 Q. Was there any pipe in West Toledo prior to that ? 

A. Yes, sir; | have not the measure of that. I think there were 
two miles in there previous to this. 

20 Q. Does this include any pipe in any other place outside of the 
corporate limits ? 

A. I don’t think it does. I don’t think there is any of the rest of 
it outside of the city. 

21 Q. So that according to your figures here you have within the 
corporate limits of the city of Toledo about sixty-eight and a half 
miles of pipe? 

A. Yes, sir. 

22 Q. Do you know how many miles the Toledo Company own 
in the city? 

A. I do not. 


Re-examination: 


1 Q. As I understand you the mileage of the Toledo Company is 
not included in your statement ” 

A. No, sir. 

2Q. Your statement only includes the Northwestern Ohio Nat- 
ural Gas Company ? | 

A. Yes, sir; only the Northwestern Ohio Natural Gas Company 
proper. 

(The further taking of testimony hereunder is adjourned to Thurs- 
day, October 24th, 1889.) 
134 ToLEpo, O., October 24th, 1889. 

By agreement of counsel the hour of taking depositions 

herein was changed from 2 p. m. to 7 p. m.,at which time it was 


resumed at the usual place. 
Present: Representing the complainants, A. W. Scott, Esq., and 


E. D. Potter, Jr.; representing defendants, Guy W. Kinney, Esq. 


Witi1aM F. Crane, recalled by consent, on further examination, 
deposes and says: 


Mr. Scorr: 

1 Q. State whether in making your statement of the number of 
feet of pipe you included in that statement any pipe outside of the 
corporate limits of the city of Toledo other than the main line. 

A. Nothing but the city pipe. There was nothing in it except the 
city pipe. 

j Q. You gave the amount of mileage of the Toledo Natural Gas 
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Company in the city of Toledo. Did that include the mileage of the 
Northwestern Ohio Natural Gas Company ? 
A. No, sir; the Toledo Natural Gas Company proper. 


3 Q. Do you know whether the two companies together, with their. 


aggregate mileage, reach all of the city of Toledo or not? 

A. No, sir; they do not. 

4 Q. Can you tell what proportion of the city is reached by the 
two companies ? 

A. It would be a pretty hard matter. I have never figured it up. 
I should think probably one-third. I don’t know exactly, because 
I have never figured it up. 

5 Q. You mean one-third of the entire street mileage ? 

A. Yes, sir. 

6 Q. What I want to get at was, as to the pipe line, what portion 
of the population is reached ? 

A. I couldn’t tell you that. 

7 Q. Butthe entire population is not reached by the two compa- 
nies ? 

A. No, sir. 

8 Q. By any considerable amount? 

A. No, sir; not by a good deal. I can’t tell you how much, but 
by quite a considerable amount. 


(The same objections were made to the testimony of this witness 
above as applied to his former examination herein.) 


135 Also Witiram D. Harrvupes, a witness of lawful age, being 
by me first duly sworn as hereinafter certified, deposes and 


Suys: 
Direct examination by Mr. Scorr: 


1 Q. You may state your name, age, residence, and occupation. 

A. My name is William D. Hartupee; age, thirty-six ; residence, 
Allegheny City, Pennsylvania. I am an engineer by profession. 
My business is gas engineering and mill engineering and gas lines 
and everything in the way of engineering except civil engineering. 
I am not a civil engineer. 

2 Q. Have you had any experience in natural gas and the piping 
of natural gas for the purpose of furnishing fuel ? 

A. Yes, sir; I have. 

3 Q. Will you please state what your experience has been in that 
matter”? 

A. I have given the natural-gas business six and one-half years. 
In 1883—I was manager at that time of what was called the Fuel 
Gas Company, of Allegheny county, Pennsylvania. I then, in ad- 
dition to that, was manager of the Penn Fuel Company. When 
those two companies sold ovt to the Philadelphia I was manager of 
the natural-gas department of the National Transit Company, and I 
resigned that position to take charge of the Chartiers Fuel Gas Com- 
pany, and after they sold out to the Philadelphia Company I have 
been engaged in laying lines as engineer, manager, and consulting 
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engineer. I laid the Equitable Gas Company’s lines at Pittsburgh ; 
the Jefferson Gas Company’s at Pittsburgh ; the Pittsburgh Gas Com- 
pany’s; the Duquesne Gas Company’s; the Versailles Gas Company’s; 
the Mutual Fuel Gas Company’s, and the Low Pressure Gas Com- 
pany’s, of which company I am president and manager at the pres- 
ent time. 

4 Q. Beyond the experience which you have had in these matters 
have you acquired any knowledge in reference to these things be- 
yond that by reading or study ? 

A. Oh, yes; I have kept up with the subject. 

5 Q. With your experience, as suggested by your answer, have 
you been able to determine the illuminating power of natural gas 
as compared with other illuminants ? 

A. Yes, sir; in the district that I have had practical charge of I 
lave been able to compare our gas—speaking of our field—the nat- 
ural gas around Pittsburgh, in that section, as compared with the 
illuminating gas furnished to the cities of Pittsburgh and Allegheny. 

6 Q. Can you tell how the gas in your field will compare with the 
gas in the Northwestern Ohio field as an illuminant ? 

A. I can only tell from hearsay—that is, I have heard that our 
gas was just about the same as this gas is here. 


(Answer objected to by defendants.) 


7 Q. The experience that you have passed through—has it given 
you-a knowledge of the cost of construction of natural-gas lines? 

A. Yes, sir. 

§ Q. I will ask you how natural gas compares with other known 
illuminants as a lighting power. 


136 (Objected to by defendants as irrelevant, immaterial, and 
incompetent, and for the further reason that the witness does 
not appear qualified to speak of the illuminating power of the Ohio 


gas.) 


A. The natural gas around Pittsburgh compares to our coal gas, 
taking it at sixteen candle-power—we get eight and a half to nine 
candle-power out of our natural gas. There are certain burners that 
I have seen of a great deal higher power, only that is taking it 
with the same character of burner; but there is what is called the 
Welsbach burner that they claim a great deal higher power for. 

9 Q. Have you ever known any natural gas that would exceed 


-the candle-power of the Pittsburgh field? 


(Objected to as incompetent and irrelevant.) 


A. I have no knowledge of it. It may. I don’t know. I have 


never heard of one. 
10 Q. Wouldn't the candle-power of ordinary coal gas be increased 


in the same proportion with the Welsbach burner? 
(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; undoubtedly ; they claim just the same proportion. 


11 Q. So far as your knowledge and experience goes what would 
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you say of natural gas as a practical illuminant for a system of 
street lighting or for domestic purposes? 

(Objected to by defendants as incompetent and irrelevant, and 
that the witness has not shown himself qualified to speak of the 
illuminating power of Ohio gas.) 


A. I consider it very poor. 
12 Q. What are the objections to it” 
(Objected to by defendants on same ground as last question above.) 


A. First, you don’t get a good illuminant; it is not a good illu- 
minant; that is the first principal objection to it. 

13 Q. How is it in the use as an illuminant? Is there any odor 
to it? 

(Objected to by defendants on same grounds as last question.) 


A. I have burned it in my own house. I didn’t find any disagree- 
able odor to it. I found it an enormous trouble to keep any kind 
of a glass around it; it would break any kind of glass I put around 
it. 1 could only use the argand burner. 

14 Q. Owing to the intense heat? 


(Qbjected to on same grounds as above.) 


A. Yes; and it was unstable; the slighest wind would flicker it 
around. If it is not carefully regulated it will smoke. Of course 
you can so regulate it that it will not smoke—that is, in the argand 
burner. 

15 Q. Has your experience in the boring for and the use of natu- 
ral gas shown you whether natural gas wells can be relied upon for 
a continuous supply or not? 

(Objected to by defendants as incompetent and irrelevant.) 

A. Well, you would have to qualify. that question by saying how 
much is drawn off. 

16 Q. What [ mean is, if a well of large-producing power were 
permitted to flow to its utinost capacity would there be, after consid- 
erable use, a perceptible diminution of its flow ? 

(Objected to by defendants as incompetent and irrelevant.) 

A. I have never seen a well that there wouldn’t be. : 

17 Q. Will continued flow eventually, from your experience, ex- 
haust any well? 

(Objected to by defendants as incompetent and immaterial.) 

A. In my opinion, yes, sir. 
137 18 Q. What is the life of an ordinary well yielding, say, 
fifteen or twenty million cubic feet of gas per day, from your 
judgment and observation ? 

(Objected to by the defendants as incompetent and irrelevant.) 


A. That would depend entirely upon circumstances. If that well 
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was drawing from a gas field, say, as large as the desert of Sahara, 
and that was the only well there, it might last for an indefinite time. 
If it was drawing from avery small gas field-and there were fifty or 
a hundred wells in that same field, it might last six months. 

19 Q. From your knowledge and observation ? 


| ‘ (Objected to as incompetent and irrelevant.) 


A. I can’t answer that question in that way, because every field is 
different. There are no two gas fields alike,and there are no two 
gas fields, even ifthe fields were alike, that have the same number 
of wells; that would determine the life of the fields, the number of 
holes in the field. 

20 Q. My understanding is, then, from yourexperience, there is a 
life or an existence to any gas well from which there is a continual 
supply drawn ? 


(Objected to as incompetent and irrelevant by defendants.) 


A. That is my opinion; yes, sir. 
21 Q And the extent of the life of a well would depend upon the 
extent of the territory which it drained ? 


(Objected to by the defendants as incompetent and irrelevant.) 


A. And the extent of the drainage. 

22Q. And if there were other wells drawing from the same terri- 
tory the life of that well would be perceptibly shortened by the 
drainage of the other wells? 


(Objected to by defendants as incompetent and irrelevant.) 


A. That is my opinion exactly. 
23 Q. Is this opinion of vours based on your past experience with 
natural gas and natural-gas fields? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; absolutely. 
24 Q. Has there been any variation from this, in your experience ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir. 
25 Q. Have you ever known any gas well that sustained its orig- 
inal pressure and flow under continual drainage? 


(Objected to by the defendants as incompetent and irrelevant.) 


A. No. 
26 Q. Have all wells, within your experience, diminished in press- 
ure and finally been exhausted under continual drainage ?- 


(Objected to by defendants as incompetent and irrelevant.) 
A. All those that I know anything about. 


27 Q. Has your experience as a gas engineer shown you whether 
the business of boring for, piping, and selling natural gas is or is not 
an uncertain, speculative, and hazardous business ? 

15—12] 
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(Objected to by defendants as incompetent and irrelevant.) 


A. It certainly is; remarkably so. 
28 Q. As your experience has shown you? 


(Objected to as irrelevant and incompetent.) 


A. Yes, sir. a 
9Q. What has your experience taught you in reference to this ? 


158 (Objected to by defendants as incompetent and irrelevant.) 


A. Well, it has taught me that it takes an awful good tield and 
an awful good income in sight to justify any man in going into the 
natural-gas business to-day, with our past experience in it. 

30 Q. Are there uncertainties in it? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. 
31 Q. What are the uncertainties in the natural-gas business? 


(Objected to by defendants as incompetent and irrelevant.) 


A. The failure of your field before you get your money out of 
your investment. | 
32 Q. Have you known of such instances? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I have known of a great many—certain ones under my per- 
sonal knowledge, and then a good many by hearsay. 

33 (. [In your experience as a gas engineer are you qualified to 
estimate the cost of a natural-gas plant if sufficient details are given 
to you to base it upon” 


(Objected to by defendants as irrelevant and incompetent.) 


A. I think so. 

34 Q. And from your experience in these particulars do you know 
what the requirements of a natural-gas plant are? I mean with 
reference to the size of the pipe and the necessary pressure from 
which you will make the estimate of the cost thereof. 


(Objected to by defendants as incompetent and irrelevant.) 


A. I think so, although different engineers may have different 
opinions upon those subjects. . 

35 Q. I will ask you what a natural-gas plant would cost to supply 
a city of from 90,000 to 100,000 inhabitants, the territory from which 
the supply is drawn necessitating a main line of about thirty-three 
miles in length and the city having a street mileage of about thre 
hundred miles, with the purpose of supplying all of the citizens 
that city and its manufacturers with fuel. What would sucha 
as this cost to put in actual operation ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. What would be the character of the manu factories ? 
36 Q. Such as are usual in a city of the size in the question. 
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(Objected to by defendants as incompetent and irrelevant.) 


A. Pittsburgh, for instance, is a great manufacturing place, and 
if it was one hundred thousand inhabitants like that of Pittsburgh 
on the south side, which has over sixty thousand inhabitants and 
nearly all mills, it would take a different basis of calculation. 

37 Q. The city that I refer to is not a large manufacturing place, . 
having but one rolling mill and the ordinary manufactories of an 


inland city. 
(Objected to by defendants as incompetent and irrelevant.) 


A. Not what you would call a manufacturing city particularly, 

I would go about that in this way: If the city had one hundred 
thousand inhabitants that makes ordinarily about twenty thou- 
sand houses; we generally count five persons to a house. 

139 ~=In Western Pennsylvania we count two bushels of coal to a 
house. That would be forty thousand bushels of coal per 

day the vear around. We have found that a bushel of bituminous 
coal is equal to about one thousand cubic feet of gas in the ordinary 
wasteful way in which it is burned. If that is equal to a thousand 
feet, that would be equal to forty million feet a day of gas. Then 
adding your manufactories—say at half that amount in addition to 
that, would be a fair average. In Pittsburgh it would be about six 
times the amount of consumption used in the houses, but in your 
city | suppose it would be about one-half; that would be sixty 
million cubic feet of gas every twenty-four hours for every day in 
the year. Now, a line, to deliver that amount of gas from a field 
thirty-three or thirty-five miles away—say you had a pressure out 
in your fields of two hundred pounds—that you could carry a well 
pressure of two hundred pounds—it would take about a twenty- 
inch line to supply that amount of gas. Otherwise, my experience 
shows that all gas fields go down, and while you have two hundred 
pounds pressure to-day you might not have two hundred pounds 
pressure next year. It wouldn’t be policy to put a line down which 
would require a full two hundred pounds when you would be apt 
to have a lower pressure afterwards. If I were an engineer and 
designing such a line, I would suggest a twenty-four-inch line to 
supply that arnount of gas to a town of that size. A twenty-four- 
inch line, supposing that was made of cast iron—a 24-inch line, 
without counting the rights of way—the actual cost of a 24-inch 
line out in the country, supposing you had a line reaching the city 
limits at 24 inches, it would cost you, with the prices which I have 
just paid for laying a line of that character and have just finished, 
would cost you twenty-five thousand dollarsa mile. If the line was 
thirty-three miles long it would cost you eight hundred and twenty- 
five thousand dollars ($825,000). In addition to that, you would 
have to add the cost of your rights of way and your wells and ter- 
ritory and things of that kind; but, just taking the line alone, that 
is what the line would cost you. For a town of one hundred thou- 
sand inhabitants I would say that the fipeage in the town would 
average about eight inches, taking it all through, to lay a cast-iron 


116 JAMES W. FELLOWS ET AL. VS. 


line of that size, and the cost, according to the prices I am paying 
at present on the field, would cost yon seven thousand dollars a 
mile. In the town of Toledo, with good paved streets and asphaltum 
streets, it would probably cost you more, because in Pittsburgh, 
where I have laid that kind of lines, we have had nothing but 
cobble-stone, and it was comparatively inexpensive to repave. Then, 
taking the cost of three hundred miles of city piping, to reach all 
through the street, at, say, $7,000 a mile, that will cost you about 
twenty-one hundred thousand dollars, making a total of about 
twenty-nine hundred thousand dollars; and then to that should be 
added your wells and incidents and things, which would run it up 
to over three million dpllars ($3,000,000). That is based on a cast- 
iron pipe of certain weights. 
140 38 Q. You refer to cast-iron pipe. Was it not the custom 
to use wrought-iron pipe in the piping of natural gas hereto- 
fore? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It was the custom, so far as I know, up to within a year or so 
past. 

39 Q. What has been the reason for the change from wrought- 
iron pipe to cast iron ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. The pipes that we required to put down were so large it was 
impossible to get wrought iron of sufticient size unless we riveted it 
up like a boiler, and we found we could put the cast iron in cheaper, 
and we considered it a better pipe than the riveted pipe. 

40 Q. What suggested the necessity of pipe of larger dimensions ? 

(Objected to on the part of defendants as inconipetent and irrele- 
vant.) 

A. The decrease in our gas pressure at the field. 

41 Q. Will a decreased pressure at the field furnish a larger 
amount of gas at the city terminus through a larger pipe and more 
readily than it would through a smaller one? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, a decrease of pressure through a small pipe may get to ° 


a point where you can’t get any gas at all. 

42 Q. I mean will the same amount of pressure through a iarge 
pipe furnish gas at a distance more readily than it will through a 
pipe of smaller dimensions ” 


(Objected to by defendants as incompetent and irrelevant.) 
A. Yes, sir. 


43 Q. Has it been found that a pipe of large dimensions was a 
necessity owing to the continually decreasing ‘pressure at the well ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; that is our experience. We have abandoned the 
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small pipes. The small pipes around Pittsburgh are now being taken 
up and sold for old iron or anything we can get. 

44 Q. In estimating the cost of a natural gas plant that you have 
given have you taken into account that there was a river of from a 
quarter to a half a mile wide to cross with the pipe? 


(Objected to as incompetent and irrelevant by defendants.) 


A. I didn’t, for I didn’t know there was one. I didn’t know 
whether you crossed the river or not. 

45 Q. Would the crossing of a river of that kind materally in- 
crease the cost of the plaut ? 


(Objected to as incompetent and irrelevant by defendants.) 


A. The percentage of the total cost wouldn’t be so very much, 
but making a river crosssing of that kind would be very expensive. 
It is not possible to lay anything but wrought iron and a screw joint 
across the river, and we can only get ten-inch pipe that I think is 
safe. I think that is the largest size I would lay with a serew joint, 
and to make up the capacity of the twenty-four-inch pipe we would 
have to lay a number of the ten-inch lines, which would make it a 
very expensive business. 


141 Cross-examination by Mr. Kinney: 


1 Q. Where have you had experience in the natural-gas business 
aside from the territory you have already mentioned, in Pennsyl- 
Vania? . 

A. Up in the—around Oil City. I have looked into that gas field 
when I was with the Standard or with the National Transit Com- 
pany, in what is called the Duquesne county gas field, near Wilcox, 
and in the Allegany county, New York, gas fields, and in the Butler 
county gas fields; I have had business as an engineer near those 
different fields; down here at Dayton, in what is their gas field 
there, thoroughly at one time around the Cranberry Prairie, and I 
have investigated all the gas fields in the neighborhood of Pitts- 
burgh. 

2 Q. How much time have vou spent in the Ohio field ? 

A. What part of the Ohio field—around Dayton ? 

3 Q. The field tributary to Toledo’? 

A. Not any; 1 have not been init. You mean the Findlay field, 
I suppose. 

4Q. Yes; the Findlay field—the Hancock county field. 

A. No; I have not been to those—tliat is, what you call the Find- 
lay field. 

5 Q. Have you been in any of the Ohio fields except the Dayton 
field ” 

A. Only one; and that was down—when Columbns wanted to lay 
a line they had me look at some territory south of Columbus—that 
is, the Lancaster gas field. 

6 Q. How long since you laid the Pittsburgh line? 

A. Six years ago this month when we first cammenced to supply 
gas. 
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7Q. The topography of the country in the Pittsburgh field is 
quite different from what is in the Ohio field, is it not? 

A. The general topography, yes, sir. We have some fields—for 
instance, our Washington county field—we bring intoa very level 
territory ; but anything that comes in from the east towards Pitts- 
burgh comes in over a rough country. 

8 Q. In speaking of your experience in the use of this natural gas 
as an illuminant have you had any experience in that line except 
in and about Pittsburgh ? 

A. No, sir; I have not. 

9 Q. And was that experience confined to the use of it in dwell- 
ings or buildings ? 

A. There it was confined to it in all the different ways we used 
illumination ; for instance, on street lighting. The Low Pressure 
Gas Company, of which Iam president—we supply three or four 
towns with street lamps; and then for mill illumination and house 
illumination, and things of that kind, we went all through that 


subject. 
10 Q. Are you using natural gas for illuminating purposes tn any 
way ? 


A. Yes; in these little towns [am speaking of they have no 
manufactured gas, and they take that in preference to nothing. 

11 Q. In how many towns is it being used for illuminating the 
streets ? | 

A. There are these four towns I speak of that lam supplying. 
All together, I suppose, these four places have a total of inhabitants 

of about ten thousand. 
142 12 Q. About what distance from Pittsburgh are they ? 
A. They are in a radius of five miles from the city; that 
would teke them all in. 

13 Q. They are really suburbs of Pittsburgh, then ? 

A. No; they are not really suburbs; they are towns where manu- 
facturing establishments had been located and gradually filled up 
around them. 

14 Q. How long have they been using natural gas for street light- 
ing ? 

A. We have been supplying those little places for two years and 
a half now. 

15 Q. Can you tell how large a territory any one gas well will 
drain ? 

A. No. 

16 Q. What is the limit, then, to the territory from which each 
well can draw gas ” 

A. I will not say ; I don’t know. 

17 Q. What would be the difference between the cost of construct- 
ing a line such as you have mentioned where cast iron is used than 
where wrought iron is used ”? 

A. If you used wrought iron you would almost be compelled to 
use what is called Converse joint pipe, made by the National Tube 
Works at Pittsburgh. That is the only firm in the world, that I 
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know of, that makes pipes 24 inches in diameter of that kind, and 
if you use that pipe the line would cost you a good deal more money. 

18 Q. Wrought iron would cost more than cast iron ? 

A. Yes, sir; not because it is worth more, but they are the only 
men who make it and they would charge an enormous price for it. 
19 Q. What dimensions of wrought-iron pipe are mentioned 

A. Do you mean tie lap-welded pipe? When a person speaks of 
pipe they ordinarily mean that. The largest size is 24 inches, ex- 
cept that in England they make a lap-welded pipe in sections and 
make it larger, but in this country the actual size is 24 inches. 
When it comes down to competing mills there are two or three that 
make 16-inch; when you come down to ten and twelve inch most 
every mill makes that. 

20 Q. Then the highest, where there is competition, is the sixteen- 
inch ? 

A. The sixteen is the highest that I know of where there is com- 
petition of lap-welded pipe. I speak of lap-welded pipe to distin- 
guish it from riveted pipe, which is being used. The Philadelphia 
Company, in Pittsburgh, is using lap-welded pipe 36 inches in 
diameter. That is put together in a furnace and heated to a weld- 
ing heat, and the two ends are welded. The Philade'phia Company, 
knowing they couldn't get the size they wanted, toox it and welded 
it together and made it thirty-six inches in diameter; they riveted 
it like the shell of a boiler aud put it together with flanges. They 
are the first persons who have done that for carrying natural gas. 
It is not finished yet. ‘The line is, toa certain extent, experimental. 

21 Q. How far is your field from which you get your supply from 
the place of consumption ” 

A. We have morethan one field. Pittsburgh is supplied by 

143 =the Washington county field, supplied by the Grapeville field, 

the Marysville field, the Belle Vervon field, the Perrysville 

field, and the Butler field. All those fields lie about in a circle 

around Pittsburgh ; there is none of them in the same direction. 

Our average piping distance is about 25 miles; we have as low as 

twelve miles and we haveas high as thirty miles; I don’t think any 
line of pipe coming into Pittsburgh is over thirty miles long. 

22 Q. You have a separate line running from each field? 

A. There is, without exaggeration, from thirty to thirty-five trunk 
lines coming into the city of Pittsburgh. 

23 Q. You have estimated the amount of gas to be consumed by 
the city described by Mr. Scott at about sixty million cubic feet per 
day? 

A. Yes; about 60,000,000. 

24 Q. I will ask you whether that amount of gas could be fur- 
nished through a sixteen-inch pipe. 

A. It could if your pressure was—you will understand I stake a 
supposable pressure of two hundred pounds at the well. If your 
pressure was high enough you could supply it through a sixteen- 
inch pipe. 

25 Q. How high pressure would be required ? 
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A. That would have to be calculated. I couldn’t tell you that 
without making a pretty long caleulation. 

26 Q. What would be the expense, according to your estimate of 
the construction, of a sixteen-inch wrought iron pipe from the field 
to the city, taking the distance as given by Mr. Scott? 

A. I don’t know exactly what you would have to pay for sixteen- 
inch pipe—wrought-iron pipe—to-day. The last [ laid I paid ninety- 
seven cents a foot for laying it, and that would be about five thou- 
sand dollars a mile for the labor of laying it. We paid, I think, 
two dollars and sixty cents a foot for it. [ guess itis higher than 
that now. Say it is the same price, that line would cost you in the 
neighborhood of eighteen thousand dollars a mile to lay it. 

27 Q. What would be the cost per foot for laying twelve-inch pipe 
in the streets of the city? 

A. Twelve-inch pipe of what kind? 

28 @. Wrought. 

A. Nobody lays wrought iron any more in the streets of a city. 
I have not done that for years, that I know. We don’t lay it; it is 
too expensive. Youcan lay that a great deal cheaper with cast 
iron. | 

29 Q. Give us both. 

A. Lam not familiar with the late quotations of that sized pipe. 
If it was ten-inch you would pay a dollar and a balfa foot. Idon’t 
know exactly what the quotations of twelve-inch are. 

30 Q. Can you give us what cast-iron twelve-inch pipe would cost 
per fuot in the city for laying it? 

A. It would cost you—I am laying the same now. I closed a con- 
tract yesterday for laying a lot of that same pipe, and it cost me thir- 
teen thousand dollars a mile; that is a litthe over two dollars a foot. 
That is without paving. ‘Take the streets of Toledo, that would add 
very materially to the cost of that. [ suppose that that would add, 

ata very low calculation—that would add a thousand dollars 
144. a mile to the cost of it. That would make it about fourteen 
(fourteen) thousand dollars. 

31 Q. Do you mean that the difference between the cost of laying 
in the street where there 1s bo pavement and a street where is a pave- 
ment would be about a thousand dollars a mile’ 

A. Yes, sir; with your pavements—block pavements. They are 
difficult to put back and expensive to put back. 

32 Q. I wish you would give that estimate on an eight,a six, and 
a four inch pipe, if you can, per foot or per mile. 

A. My estimate on the eight. -inch would be, taking the cast iron— 
would be about seven thousand dollars a mile. That would be a 
low estimate. 

33 Q. With or without pavement? 

A. I base it on the character of the pavements we have in Pitts- 
burgh, and that is principally cobble-stones. We have no asphalt 
pavements. ‘To lay six-inch pipe in Pittsburgh it costs me about 
forty-five hundred dollars a mile; that is also cast iron. When we 
get below six inches we always lay wrought iron. To lay four-inch 
pipe—I believe four-inch to-day is worth about thirty-one cents— 
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well, 1 will say it would run between twenty-five hundred and three 
thousand dollars a mile to lay four-inch. 

34 Q. Supposing fifty million cubic feet of gas would be all that 
would be necessary, what difference would that make in your esti- 
mates, if any? 

A. It would just decrease it that much. 

35 Q. In what proportion—what proportion does the cost bear to 
the amount of gas? 

A. Of course the cost, you will understand, in the supposable case 
was very much greater in proportion to the amount of gas you re 
ceived, owing to the great number of houses and the great amount 
of the pipedge compared to the amount. You had to lay three hun- 
dred miles of pipe for a very small amount of gas, and that makes 
the proportion between the two very great in the cost. - If you take 
that same gas, and say you only use fifty miilion feet, how much of 
that mileage would you take off? . 

36 Q. I mean with the same mileage. 

A. With the same mileage of piping in the city you decrease the 
diameter of the trunk line out to the wells. It might be a twenty- 
two or a twenty-inch line that you could use under those conditions, 
I couldn’t say exactly without figuring it out. 

37 Q. Whatis the ratio of expeuse to the sizeof the pipe? For in- 
stance, a pipe of, say, twenty-four inches will cost a given amount. 
Now, in what proportion does that decrease, that cost decrease, as 
the pipe decreases in size? 

A. That I couldn’t tell you; I never figured it up in that way. I 
have laid most every size of pipe, and have had my bids, and I 
have just figured by actual figures what it has cost me to do that 
work. I couldn’t answer that question. 

38 Q. Your estimates are based upon what you have paid for 
ripe? 

' A. Yes, sir; upon what I am paying to-day and what I have 
yaid., 

39 Q. There would be a difference, would there not, in the cost of 
constructing a pipe line through a hilly or uneven territory and a 
practically level country ? 

A. Yes, sir. 


145 Re-examination: 


1 Q. In estimating the cost of this piping of a city you have esti- 
mated the cost simply for the street lines and have not included 
what are known as the service pipes? 


(Objected to as incompetent and irrelevant.) 


A. No, sir. 

2 Q. What is the prevailing price for gas for use in houses in the 
city of Pittsburgh? 

(Objected to by defendants as incompetent and irrelevant.) 


A. Ten cents for a thousand feet net and no discount. 
3 Q. How is it measured ? st es 
16—1215 : 
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(Objected to as incompetent and irrelevant.) 


A. It is measured by meter; they make no contracts in Pitts- 
burgh now except by metre. 
4 Q. Does this prevail to the manufacturers there also ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir. 
5 Q. How is the price regulated to the manufacturers? 


(Objected to by defendants as incompetent and irrelevant.) 


A. We charge by the work that is done. We based our charge 
originally upon the amount of coal they consumed. We took their 
coal bills from their books and then either charged them more or 
gave them a slight reduction, but that was the basis of the charge ; 
the number of bushels of coal they used in any mill we took that as 
our basis. 

6 Q. What is the cost of gas as charged by you, based upon coal, 
now ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. We have made a great many calculations to find out at what 
price per thousand we were giving per thousand by metre, and we 
figured it up that the mills in Pittsburgh are paying less than two 
cents per thousand feet, basing that calculation on the fact thata 
thousand cubic feet of gas is equal to one bushel of bituminous coal. 


146 Also Epwin Squire, a witness of lawful age, being by me 
first duly sworn, as hereinafter certified, deposes and says: 


Direct examination by Mr, Scorr: 


1 Q. State your name, age, residence, and occupation. 

A. Edwin Squire; about forty-six years; I now reside in Oil City, 
Pennsylvania. I have been a civil engineer. I have not been doing 
very much civil engineering during the last six or seven years. I 
sometimes do a little of that work, but I have paid special attention 
to the natural-gas business, especially the theoretical part of it—that 
is, the studying of the flow of gases through pipe lines and of the 
consumption of natural gas—the burning of it. 

2 Q. Have you had any experience in the drilling of wells? 

A. No, sir; that is, I do not do that kind of work; I have seen it 
done some. : 

3 Q. Are you familiar with the work ? 

A. In a measure; I am; yes, sir. I don’t often stay around the 
wells. I don’t stay around the wells a great while at a time be- 
cause I consider it a dangerous place to be, and as long as my busi- 
ness don’t take me there I keep away. 

4Q. You may now give your knowledge, as acquired from the ex- 
perience you have had, as to the use of natural gas asa fuel or as an 
illuminant, either—what experience you have had in this business 


(Objected to as incompetent and irrelevant by defendants.) 
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A. I have burned natural gas in my own house both asa fuel and as 
an illuminant, to acertain extent. I have had the misfortune to live 
in a small town, where only part of the streets were piped for coal 
illuminating gas, and the street on which I happened to live has no 
illuminating gas main and the illuminating gas company is not 
rich enough to build one; so I burned natural gas to some extent 
in there, together with petroleum oil, for lighting. I have had con- 
siderable experience and made quite a good many experiments in 
burning natural gas as a fuel under steam-boilers and under oil 
stills. The company with which I am connected sometimes have 
furnished natural gas to different manufacturing establishments as 
well as to domestic consumers—that is, the company with which I 
was connected—the United Pipe Line Company—a division of the 
National Transit Company. 

5 Q. Have you knowledge of the power of natural gas as an illu- 
minant compared with other illuminants usually used in towns and 
cities? 

A. Yes, I have made some tests with photometres on the natural 
gas we have at Oil City, and I have observed the lighting effect of 
natural gas in other places. 

6 Q. How does natural gas compare with common illuminants 
as a lighting power? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I can only compare it with coal gas from measurements made 
by myself. I have never measured the illuminating power of electric 
lights or petroleum oil, except as it furnishes a light for read- 
147 ‘ing purposes or such work as that. I will say that the natural 
gas which we have in Oil City is about eight or nine candle- 
power, as it is reckoned, while ordinary coal gas hasa candle-power of 
about fifteen or sixteen. I bave found using an Argand burner for 
burning the natural gas in my house, by using two Argand burners 
burning together about ten cubic feet per hour (that is the quantity 
on which the illuminating power of gas is usually based) that it 
don’t furnish nearly as good a light for reading as an oil lamp 
burning, perhaps, at the rate of a pint in four or five hours. 
7 Q. What is the most practicable use of natural gasin its natural 
condition ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It makes a very fine fuel. Almost everybody I have ever heard 
express an opinion considers it a fine thing to use for domestic pur- 
yoses in stoves and grates. It isa fine thing to use under steam- 
or le and many other purposes, because it 1s so easily regulated ; 
but, as an illuminant, ] don’t think it is a success. The streets of 
Oil City are lighted with natural gas. They have what are called 
torches there, that burn fifty or sixty cubic feet of natural gas in an 
hour—about as much as an ordinary stove. When the wind is not 
stirring much it makes a pretty good light, but it smokes a good 
deal. If the wind is blowing hard the gas blows out. 

8 Q. It is a waving and flickering light, too, is it not? 
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(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; it is due to the fact that it requires a much higher 
temperature to burn the gas than it does with coal gas; that makes 
this flickering, and then the liability to blow out. 

9 Q. I wish you would detail your general experience in the use 
of natural gas. What experience have you had in an official way 
or as a private individual ? 

(Objected to by defendants as incompetent and irrelevant.) 

A. I have had experience in an official way. The general manager 
of our company directed me—lI was directed to study the natural- 
gas business, and in order to do that I studied the illuminating gas 
business through publications devoted to}those Interests, with a view 
to getting all the information | could and keeping up with the times. 
The company with which I was connected were using or furnishing 
natural gas touse in Pittsburgh. They were using quite large quan- 
tities of gas under steam-boilers for generating steam to run their 
pumping engines all through the oil country where they could get 
natural gas, and eventually thev extended their lines to a long dis- 
tance to reach all of their pumping stations, 

10 Q. How long have you been in the natural-gas business ? 

A. Between six and seven years, since I was directed to make that 
my study and since I did make it my study. 

11 Q. And has that been your business ever since ? 

A. Yes; that has been my special business, although I have some- 
times taken up other matters as I have had opportunity—that is, as 

I have had time. 
148 12. Has your experience in the natural-gas business 
shown you whether natural-gas wells are continuous in their 
product, or whether from a continual draft upon them they are ex- 
hausted, or not? 

(Objected to by defendants as incompetent and irrelevant.) 

A. Yes, sir; I have had opportunities for getting a knowledge of 
that in some fields. 

13 Q. What has your experience taught you in reference to that ? 

(Objected to on the part of defendants as incompetent and irrele- 
vant.) 

A. It has taught me to believe that all gas fields, with considera- 
ble use, will eventually fail. Some of them, as I know, have failed 
already. ° 

14 Q. Have you ever known a gas well under continual use that 
would maintain its original flow when first tapped ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir. 

15 Q. And have all gas wells, so far as you know, under continual 
use and draft diminished their pressure and the amount of their 
flow ? 


(Objected to Ly defendants as incompetent and irrelevant.) 
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A. Yes, sir. ; 
16 Q. You know no exception to this as a general rule? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I do not. 

17'Q. Have you any knowledge of the cost of constructing a nat- 
ural-gas line ? 

A. Why, I wouldn’t set myself up as an expert. I never had 
charge of that part of the business and my knowledge of the cost 
has been obtained by hearsay and hearing men who were in the 
same office talk about it—men who have charge of that business— 
and I have sometimes asked them for information. I have had 
occasion to make estimates and have asked the men who did the 
work, who were familiar with it and familiar with the cost. I have 
asked them questions and they have told me, but I never have paid 
the bills or looked over the books. 

18 Q. Did vou hear the testimony of Mr. Hartupee, who has just 
testified in this case”? 

A. Yes, sir. 

19 Q. From what you have heard and the knowledge that you 
have of the cost of construction of a natural-gas plant, are you able 
to state whether his figures are approximately correct or not? 


(Objected to by defendants as incompetent and irrelevant, and 
also that the witness has not been shown to be competent to answer 
the question.) 


A. I will say, from my knowledge of the quotations for cast-iron 
ipe and from some knowledge of the amount of work required to 
a pipe of that size and weight, it would be my opinion that 
his estimates were not far wrong. I disclaim having the precise 
knowledge that Mr. Hartupee has as tu the cost of such things. 

20 Q. His information in regard to such things is more accurate 
than yours? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; Lam satisfied that it is. He has been right in the 
field, especially in constructing such lines as he testified to—these 
large lines. 

21 Q. Has your experience in these matters shown you 

149 whether an enterprise originated for the purpose of construct- 

ing a natural-gas pipe line to supply a city with natural gas, 

to be furnished for domestic use and also for manufactories, is a haz- 
ardous, uncertain, and speculative enterprise or not? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Yes, sir; I have had information that has led me to conclude 
very decidedly that such is the case; that itisa hazardous and spec- 
ulative business. 

22 Q. What are the elements of uncertainty and hazard in an 
enterprise of that kind ? 
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(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. I have known that large gas lines in many cases failed within 
a very limited time; indeed, so that they have to be abandoned, and 
that in other cases, where they last a few vears—that is, where the 
gas is drawn off at a slower rate and where the salt water don’t get 
into them—they last longer. Still, it has been my experience that 
they all do fail, so far as | have had information. They all do fail, 
and usually with considerable rapidity. 

23 Q. You have spoken of salt water. Should that appearin a gas 
field or in a gas well what effect has that upon the well as a pro- 
ducer to a gas pipe line? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I should expect the well to fail very soon after the salt water 


appeared in the well. 
24 Q. Is that the universal experience, so far as you know ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 

A. Yes, sir. 

25 Q. This salt water appearing in the well isan indication of the 
failure of the well as a gas well? : 

(Objected to on the part of the defendants as incompetent and 
irrelevant.) 


A. Yes, sir. 

26 Q. Has your experience and observation in the natural-gas 
business qualified you to state with some degree of certainty what 
amount of territory would be necessary to supply a city of ninety to 
one hundred thousand inhabitants with natural gas for domestic 
purposes and the ordinary manufacturing interests that would attach 
to such a city ? 

(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Why, I would have an opinion about that ; still I would know 
that fields differ considerably in their lasting qualities and in the 
amount of gas that would be furnished per square mile; so that, of 
course, an estimate might be wrong either way. 

27 Q. You can give ina general way what your experience has 
taught you in reference to that—I mean w ould one acre do or would 
ten acres do, say, for a supply for ten vears? 


(Objected to as incompetent and irrelevant by defendants.) 


A. Taking the fields with which I have been best acquainted as a 
criterion, | would say that if it was designed to furnish the city for 
ten years—say to make it tolerably safe for ten vears—that the com- 
pany should control at least a hundred square miles of territory 

28 Q. Would you think that ten thousand acres would be sufficient 
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in amount for a city to have control of under any circumstances to 
supply them for ten years ? 


(Objected to by defendants as incompetent and irrelevaut.) 


150 A. No, sir; there is no territory with which I am ac- 
quainted that has been tested for a sufficient length of 
time so that we can determine what the loss is—how rapidly the 
gas is failing; no territory of sufficient power to justify the belief that 
ten thousand acres would supply a hundred thousand people for ten 
years. 
29 Q. I will ask you again, although you may have answered 
the question from your experience, what is the special use and 
most practicable use to which natural gas is or can be put? 


(Objected to by defendants as irrelevant and incompetent.) 


A. To domestic use—that is, for heating residences, stores, and 
for cooking purposes. 
30 Q. And as an illuminant how is it? 


(Objected to by defendants as incompetent and irrelevant.) 
A. I think I answered that; that I didn’t consider it a success. 


‘Cross-examination by Mr. KINNeEy : 


1Q. Mr. Squire, what company or companies have you been 
connected with in the natural-gas business for the last six or seven 
years ? , 

A. Iam employed by the United Pipe Line Division of the Na- 
tional Transit Company. Their headquarters are at Oil City, Penn- 
svlvania, although —_ have offices in New York city, I believe. 

2 Q. And they supply gas to what places mainly ? 

A. At present I don’t know as the United Pipe Line are supply- 
ing any towns. They did when I first began to study the business. 
They were supplying séme small towns with gas as well as supply- 
ing their own pumping stations. 

3 Q. What natural-gas territories have you been familiar with ? 

A. I have been most familiar with the natural-gas territories in 
the vicinity of Oil City. I bave visited several times other gas 
fields—in Duquesne Co., Pa., and in Beaver county, Pennsylvania, 
and the Moreysville field, which supplies Pittsburgh, and has for 
several years; and I visited, about two years ago, a field in the 
vicinity of Fostoria, Ohio. The gas from that field comes to this 
town, | think. 

4Q. How much time did you spend on the Ohio fields? 

A. Three or four days, I think it was. 

5 Q. Have you had any further experience in the Ohio fields? 

A. Not any very large experience. I was not paying any partic- 
ular attention to gas atany time. I was at Lima, Ohio, about a month 
ago. I was there a week, and saw them burning natural gas at that 

lace. 
F 6 Q. What particular attention did you pay to the natural-gas 
field when you were at Fostoria? 
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A. My business there was to measure, to gauge, some of the gas 
wells in that territory and take the specific gravity of the gas and 
smell of it, and so forth. 

7 Q. Have you had any experience with natural gas as an illumi- 
nant except at Oil City ? . 

A. Yes. I saw it burning at Fostoria and at Lima also. 
151 8 Q. Where was it being used in Fostoria for street-light- 
ing purposes ? : 

A. They were burning it for street lighting and also for lighting 
the offices, I think, in some places. 

9 Q. Was it the same way at Lima? 

A. Yes, sir; to a limited extent. I didn’t see very much of it 
being burned at Lima. 

10 Q. And your tests that you made to determine the compara- 
tive merits of natural gas and artificial gas as an illuminant were 
all made in Pennsylvania with Pennsylvania gas, I suppose ? 

A. Yes, sir; my tests with instruments were all made at Oil City, 
I think. 

11 Q. If I understand you correctly, you estimate that the illu- 
minating power of natural gas per thousand cubic feet is about one- 
half the illuminating power of artificial gas per thousand cubic feet. 
Is that correct? 

A. Yes, sir. . 

12 Q. Do you know how large a territory a gas well draws from? 

A. I don’t know. 

13 Q. Do you know whether or not all gas wells draw from the 
same amount of territory ? 

A. I do not. 

14 Q. You have stated that you have not known a gas well in 
continuous use to maintain its original pressure ? 

A. Yes, sir. : 

15 Q. Now, suppose that a gas well has been in continuous use for 
a certain period of time until the pressure has become less than it 
originally was, and that gas well is then closed up and allowed to 
rest for a period of time and then opened again, can you state 
whether or not the pressure then, when it is reopened, will be more 
than it was when it was closed at the end of the use? 

A. They don’t all act alike in that respect, but usually, if they 
are closed off before water gets into them to shut the gas off, the 
pressure will increase somewhat for several days, perhaps. 

16 Q. How soon will it approximate to its original pressure—how 
near will any of them that you have had any experience with come 
back to their original pressure? 

A. That varies materially. I have known of some that didn’t 
come back so that vou could get any pressure of practical value, 
while others that had been closed for a few weeks could be turned 
into the line again and furnish gas for awhile, but usually they 
don’t amount to a great deal, from my observation. For instance, if 
there are a thousand or a hundred wells connected with the same 
system of lines, it is found thata well when closed in that the pressure 
don’t rise above the pressure of the gas line, then they conclude that 
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it is not furnishing any gas, and I know some men who are in charge 
of wells — are in the habit of closing them in order to prevent the 
stronger wells from going back into the ground. Sometimes the 
pressure rises again, so that they turn them in again, or it may be 
that the pressure on the adjoining wells fails sometimes, so that the 
pressure on the pipe line to which they are connected becomes less 
than the pressure on the well which was closed in. 
152 17 Q. There is a great difference, is there not, in the time 
in which a well will show a decrease or loss in the different 
wells? 

A. Why, there is a considerable difference of time. I know of one 
case—I found one case down in the Fostoria field that was very pecu- 
liar in that respect. Usually the wells—the pressure will raise to 
about what it will become within a few days, and usually within a 
few hours will go up to within a few pounds of what it will eventu- 
ally become. 

18 Q. The life of different wells is different ? 

A. Oh, ves, sir; I didn’t understand your question. 

19 Q. Sometimes wells, | supyiose, will become exhausted in com- 
paratively a short time? 

A. Yes, sir. 

20 Q. And others continue to furnish gas for a long period of 
time ? 

A. Yes, sir. 

21 Q. In fact, suppose a good many wells which are dug furnish 
no gas at all, and some furnish a little, but not enough for practical 
use ? 

A. Yes, sir. 

22 Q. So that it depends very largely on the well to determine 
what amount of gas will be furnished from it, and in order to de- 
termine what amount of gas will be furnished from a well you must 
know the well ? 

A. Yes, sir. 

23 Q. And. in order to determine the amount of time that that 
gas will be likely to last, to make any reasonable estimate, you must 
be familiar with the well ? 

A. You must be familiar with the territory; it must have been 
tested for some time before one can form a reasonable opinion— 
that is, reasonably form an opinion as to the probable life of the 
field. 

24 Q. How much experience have you had in the amount of 
territory necessary to furnish sixty, seventy, or one hundred million 
cubic feet of gas? 

A. That is so many cubic feet of gas per day? 

25 Q. Per day; yes, sir. 

A. I would say that I know very few fields—that is, Iam not 
personaly acquainted with very many fields that I think would do 
that. Judging from the gas that is being supplied from the fields 
with which I am most acquainted, I would say, as before, that I 
would consider that it should cover at least one hundred square 
miles. 
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26 Q. To furnish how much gas? 

A. Sixty million cubic feet a day. 

27 Q. And those fields that you are most familiar with, I under- 
stand, are around in Pennsylvania? 

A. Yes, sir; I am most familiar with those Pennsylvania fields. 

28 Q. Do you know how much gas is being actually furnished 
from any good field in Pennsylvania ? 

A. I know pretty closely, especially in one field. 

29 Q. What field is that? 

A. I think I know more about it than anybody else. I have just 
been making some calculations for another purpose, but not in con- 
nection with this at all, because I didn’t know until to-day that I 
was going to be asked any questions of that kind. I refer tothe 

field which supplies Oil City and the towns adjoining. 
153 30 Q. And is it from that field that you mainly draw your 
conclusions as to the amount of territory necessary to furnish 
a given amount of gas? 

A. I wouldn’t say mainly. I would sav that I have the best 
knowledge as to the amount of gas that is being furnished; but, 
then, | have got ways of knowing what the probable amount of gas 
is furnished by different fields from measuring the flow or capacity 
of different wells—the capacity of a well when it is burned by itself 


so — to measure the flow individually. I have compared different — 


fields in that way. I also have some considerable knowledge of the 
amount of—that is, the number of metres and stoves that are being 
supplied to different towns by those fields outside of those shee t 
have actually measured any of the wells. 

31 Q. You say that this natural gas is best adapted to domestic 
use or heating purposes. Do you include in that all heating uses— 
that is, for private residences and public buildings and manufactur- 
ing establishtaents—or do you confine that domestic use to its nar- 
row term of residences ? | 

A. I would say that I consider natural gas worth considerably 
more per thousand feet or per unit volume for domestic purposes— 
that is, for cooking and for heating private residences or in small 
buildings, offices, shops, or stores, and that kind it is worth much 
more, I think, than it is for generating steam or for use under steatn- 
boilers. . 

32 Q. It is used very extensively under steam-boilers, is it not? 

A. Yes, sir. 

- sF And for pretty much all manufacturing purposes, is it not? 

. Yes, sir. 


Re-examination : 


1 Q. Why do you say it is best adapted to domestic use? I mean 
by that referring to the expense of it. Hus it been found too expen- 
sive for manufacturing purposes and for under steam-boilers? Is 
that the reason you say it is more especially adapted for domestic 
use ‘ 


(Objected to by defendants as incompetent and irrelevant.) 
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A. I can say that I consider it worth much more per given vol- 
ume per thousand feet, for instance, for domestic purposes than for 
manufacturing purposes where I have seen it used, and for this 
reason, on account of the convenience of its use and its cleanliness 
as compared with coal. It is,in my estimation, worth considerably 
more for domestic purposes than a householder would have to pay 
for the amount of coal to do the same amount of heating, on account 
of the convenience and cleanliness, while under steam-boilers it is 
not worth so very much more, except on account of the labor of 
shovelling it and hauling out the ashes, because a manufacturer 
don’t usually figure on the freedom from dirt and smoke, which the 
householder usually does. 

2 Q. Cleanliness is not such an element to manufacturers as to 
householders ? 


(Objected to by defendants as incompetent and irrelevant.) 


154 A. No, sir; and aside from that there is a greater waste of 

heat in the use of coal for domestic purposes than where it is 
properly used for generating steam, while that waste may be largely 
avoided in the use of gas for domestic purposes. 

3 Q. From the experience you have had in the Ohio field that 
you acquired in and about Fostoria and Lima did you observe any- 
thing to show you that the natural gas of that field is different in 
any material respect from the natural gas in the Pennsylvania 
field ? 

(Objected to by the defendants as incompetent and irrelevant.) 


A. Yes, sir; I did. 
4Q. What is the difference ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. The only thing that [ tested tayself was the odor of it, the only 
thing that I measured myself. If you will allow me to say what I 
have gathered from reading the report of the State geologist I might 
tell you what my opinion is based on—based on that report and the 
reports of others, chemists who have analyzed it, that it contains 
compounds of sulphur, which are considered, especially for illumi- 
nating purposes—for inside illuminating purposes it is considered 
objectionable, I think, by all gas engineers. | 

(Answer objected to on the ground that the witness is stating hear- 
say matters and is not shown competent to speak as a witness on the 
subject.) 

5 Q. State whether your knowledge of natural gas would lead you to 
change your opinion and the results which you have given us here- 


tofore in regard to the Pittsburgh and Pennsylvania natural gas, 
the general results as to the durability of wells and the general re- 


sults as obtained from using It. 
(Objected to by defendants as incompetent and irrelevant.) 


A. I have never visited the Fostoria field but once. I may say 
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that I have received reports from the man who. has charge—that is, 
he has reported to me sometimes the pressure of wells there, asking 
me to calculate the flow from the same wells, and I have observed 
that they failed—some wells that I measured when I was there—that 
they were failing in the amount of gas furnished after a time. 

6 Q. How does the failure compare with the failure which you 
observed in the Pennsylvania field ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. So far as I was able to judge, they were failing at about the 
same rate as—well, for instance, what is called the Duquesne County 
field—is not failing as rapidly as the Beaver County field, the 
Sheffield field, the large wells that had to be abandoned within a 
vear after they had begun to use gas from them. The wells in that 
Duquesne County field can be used—that is, they don’t take off all 
the pressure; they carry quite a high pressure there, several hundred 
pounds, and the wells, some of them, have been furnishing gas four 
or five or six years, but at a decreased pressure. ‘They have sep- 
arate lines by which these old wells are connected, and that is 
called a low-pressure line, and furnishes gas nearer by, while the 
other gas wells, with a higher pressure, furnish gas to the longer 

points. 
155 7 Q. State whether vour knowledge of the Ohio field would 
lead you to infer that the decrease would be the same that is 
generally found in other gas territory that you are more thoroughly 
acquainted with. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; I should expect and am satisfied that through a part 
of this Ohio field, at least, from reports that I have had, that the 
wells are failing and will fail. I have not had reports sufficiently 
detailed to enable me to calculate how long those wells may last— 
that is, how many years. 


tecross-examination : 


1 Q. All your knowledge in reference to the failure or decrease of 
the pressure of the Ohio wells is frem information obtained from 
somebody else ? 

A. Yes, sir. 

2Q. You don’t know anything about it from your own knowl- 
edge? 

A. No, sir; not of my own measurements, except as I said, i meas- 
ured quite a number of those wells about two years ago. 


Also L. F. BarGcer, a witness of lawful age, being by me first duly 
sworn, as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1 Q. You may state your name, age, residence, and occupation. 
A. My nameis L. F. Barger. I am forty-five years of age; reside 
in Youngstown, in this State; occupation, superintendent of the 
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Mahoning & Lawrence Natural Gas Co., and have charge of their 
business. 

2 Q. Will you please state what experience you have had in the 
use of Berna gas and the piping of it to towns and cities for use as 
a fuel and as an illuminant, if it is so used in any way ? 

A. Well, I have had four years experience directly with the gas 
business—that is, my attention has been directed solely to the nat- 
ural-gas business for the past four years. Prior to that time I had 
general knowledge of it, acquired from a residence of about thirteen 
years in the oil country, where I was part owner of a number of 
wells which were producing oil and gas, and was generally among 
it and knew something about it. 

3 Q. How does the natural gas compare as an illuminant with 
other illuminants, with reference to its lighting power ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, it is a poor illuminant as compared with most any other 
light that I know of. It has oniy one desirable quality, and that is 
its cheapness. It burns with a sickly, yellow flame, giving out an 
intense heat and usually a quantity of carbon. 

4Q. Has your knowledge of the natural-gas business qualified 
you to state whether the business of piping it from a distance, to 

towns and cities to be used by the inhabitants for domestic 
156 purposes and for manufacturing purposes, is or is not an un- 
certain, hazardous, and speculative enterprise ? 


(Objected to by defendants on the ground of incompetency and 
irrelevancy.) 


A. I think it is all that. 
5Q. Is your knowledge of that sufficient to be able to state 
whether it is or not? 


(Objected to as incompetent and irrelevant.) 


A. From mv experience, yes—that is, so far as my experience 
will warrant the assertion, I think it is a hazardous, doubtful, and 
uncertain speculation. 

6 Q. What are the elements of uncertainty and hazard in an en- 
terprise of this kind ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. The impossibility of counting for any length of time upon your 
supply lasting. It costs a great deal of money to put a gas plant 
into operation, and before you get your money back there are very 
strong chances that you will have little or no gas—that is, so far as 
my experience goes. - 

7 Q. And your experience extends over how many years ? 

A. Four vears, directly in the natural-gas business, and for nine 
years—when I first noticed it being used was nine years before that, 
when I first noticed its being used as a light or iliuminant and for 


fuel purposes. 
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3 Q. You may illustrate that by any examples that you have 
knowledge of—of its failure. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, the Mahoning Gas-Fuel Company, whose business I now 
have charge of, built their gas lines to a field forty-five miles away, 
in the New Sheffield, in Beaver county, Pennsylvania, and that field 
is utterly and entirely exhausted, and, I think, lasted less than two 


years. : 
§ Q. When that plant was first constructed did you have a suffi- 


cient flow of gas? 
(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. , aes 

10 Q. And when it was first struck were there any indications 
that there would be a failure within the time you have men- 
tioned ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. There were not. 
11 Q. Are there ere any means of determining from the first flow 


of gas from a well whether it will be continuous or whether it may 
be exhausted soon or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, that is a difficult question to answer. It depends upon 
manv circumstances. You might get a well witha large rock press- 
ure which would warrant you in believing it would last some con- 
siderable time, yet it might be drowned out with salt water in a 
very short time. 

12 Q. Have the most sanguine expectations, within your experi- 
ence, been disappointed ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes; I think so. I think the gas business generally is a fail- 
ure—the natural-gas business. I have no faith in it at all. 
13 Q. Has your past experience qualified you to state what the 
price of a natural-gas plant would be if sufficient details were given 
rou? 
157 A. Well, I of course could say what the cost of such a plant 
as I have charge of would be; but then I have no practical 
knowledge of the laying of a gas line, not having laid one. 
14 Q. Did you hear the testimony of Mr. Hartupee here this even- 
ing with reference to the cost of constructing a natural-gas plant ? 
A. Part of it; yes, sir. 
15 Q. Can you state whether his estimates were substantially cor- 
rect or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. As regards the small pipe—the wrought-iron pipe—I think 
yes, but my knowledge of the cost’ of a gas line is based on lines 
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built some time prior to those of which he speaks, and the gas busi- 
ness then was in a cruder state than itisinnow. We had noknowl- 
edge of the using of a cast-iron pipe of a larger diameter at the time 
that ny knowledge reaches of a gas plant. 

16 Q. Can you, from your knowledge, state whether a natural-gas 
well from which there is a continuous draft will decrease in the 
quantity of its supply or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It will decrease. 
17 Q. In your experience, have you ever known any variation 
from that, asa rule? 


(Objected to by defendants as incompetent and irrelevant.) 
A. I have not. 


18Q. I understand you, then, to say that to all gas wells there 
is a limit to the life of them as gas-producers ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. All that I ever knew of. There might be something outside 
of ny knowledge, but I never have heard of them. 
19 Q. Have you read the reports and the general literature of the 


_Datural-gas world throughout the United States? 


A. Yes, sir; to a certain extent I have. 

20 Q. Have you ever heard of any field, outside of the one that 
you reside in, where this general rule that you speak of has been 
varied from? 


(Objected to by defendants as incompetent and irrelevant; also as 
calling fur hearsay testimony.) 


A. I have not. 
21 Q. What is the real, practical use of natural gas ? 


(Objected to as incompetent and irrelevant.) 


A. Well, I consider it the best fuel in the world. 
22 Q. And where it 1s used what is the general use to which it is 
put and can be best put? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, the best use that it can be put to would be in domestic 
services of heating and cooking. It is used in manufacturing, but 
I do not think it is desirable to allow it to be used in manufactur- 
ing. 

23 Q. What are the objections to using it in manufacturing ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. Well, principally its certain extinction, and the larger 
158 — you make on your gas field the shorter it will last. The 
manufactory, particularly the rolling-mill, uses a very la 
quantity of natural gas as a fuel, and they do not pay for that in 
proportion to the service rendered. 
24 Q. Do I understand you to say that it is too expensive to be 
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used in the lavish way that manufacturing establishments would 
be compelled to use it? 


(Objected to by defendants as incompetent and irrelevant.) 


A. No; it is too searce to be used in the lavish way that manu- 
facturers use it, beeause manufacturers don’t pay a high price for it. 

25 Q. I mean too valuable? 

(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; that is it precisely; it is too valuable to be used— 
there is not enough of it to warrant its introduction into a rolling 
mill. 


Cross-examination by Mr. KINNey: 


1Q. Your experience, as I understand you, in the natural-gas 
business has been confined to the Pennsylvania field, has 1¢ not ? 

A. Yes, sir; to the Pennsylvania fields—that is, I have no prac- 
tical knowledge of others. 

2Q. Your company supplying gas to Youngstown draws its sup- 
ply from Pennsylvania ? 

A. No; oh, no; they supply the towns of Poland, Middletown, 
Petersburg, and also a number of others. 

3 Q. [ intended to ask whether your company that supplies gas 
to Youngstown drew its supply from the Pennsylvania fields ? 

A. Yes, sir. , 

4Q. How long have they taken out gas from the Pennsylvania 
field, to your knowledge ? 

A. I think about thirteen years or a little over. They have been 
using it for various purposes; but don’t understand me to say that 
they have been using it In the way they are now using it—that is, 
bringing it from long distances to supply large cities; it has been 
used for supplying boilers for pumping and drilling and in houses 
a short distance from the gas line for about thirteen years. 

5 Q. How long has it been used in Pittsburgh ? 

A. I can’t say that; I don’t know. I have seen it used longer 
than that as a substitute for steam, and they ran it into the eylin- 
ders of their engines and ran machinery with it; where the pressure 
was sufficiently strong they dispensed with the boiler altogether. 

6 Q. It is a fact, is it not, that a very large amount of capital is 
being continuously put into this business now ? 

A. I don’t know that. 

7 Q. You are not familiar with any lines that are being or have 
been recently constructed in the Pennsylvania field ? 

A. No; I don’t know of any in the Pennsylvania field, excepting 
where they are extending their lines in order to reach new fields, 
and enlarging them in order to accommodate the low pressure in 
those fields; and in one other instance where they are piping two 
or three small towns, about thirty miles from Pittsburgh; that is a 

small enterprise. They are getting their gas from a small 
159 pool of gas which they recently struck there; it is not a very 
extensive nor a very expensive plant; and the other opera- 
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tions I think are all confined to enlarging their lines to accommo- 
date the reduced pressure and extending their lines to other fields. 


Mr. Scorr: 


8 Q. For what purposes—to get more gas ” 

A. Because the supply from where they are drawing it is becom- 
ing exhausted. If you can’t bring your wells to your lines you 
must put your lines to your wells. It is life or death with the gas 
companies. 


Mr. KInneEy: 


9 Q. Of course to keepupthe supply. What experience have you 
had in the use of natural gas for street-lighting ? 

A. I have been connected with a gas company that furnished gas 
for street-lighting. 

10 Q. Where was that? 

A. In Oil City. I have lived in a number of towns where it was 
used for that puppose. : 

11 Q. Is the use of it being continued in these places or in any of 
them for that purpose ? 

A. I think it is; yes, sir; but I am not positive, because I have 
not been there for some little time. 

12 Q. So far as you have expressed or given an opinion as to the 
cost of constructing these lines, I understand that you have based 
that opinion on your experience ? 

A. Yes, sir. 

15 Q. In constructing lines some years ago ? 

A. No; I have not given any opinion as to the cost. I said that 
I could tell what a line cost some years ago, but that they don’t lay 
those kinds of gas lines to-day. 

14 Q. So far as you have expressed an opinion, it is based upon 
your experience in constructing a line some years ago? 

A. Yes—well, not in the practical construction of the line inyself, 
but in disbursing the money to pay for the construction of the line, 
in writing checks, in other words, to pay for it. 

15 Q. And you have had no experience of that kind recently ? 

A. Not since last winter. 


Re-examination : 


1 Q. Can you express an opinion, from the knowledge that you 
have of natural gas and natural-gas wells and natural-gas territory, 
as to the amount of territory that would be necessary to supply a 
city of the size of Toledo—say that it has a population of from ninety 
thousand to one hundred thousand inhabitants—for a period of say, 
ten years” 

(Objected to by defendants as incompetent and irrelevant.) 


A. No; I could not; I couldn’t say. I could say pam that I can 

tell you how far apart the gas wells should be drilled, in my opin- 

ion—how far apart they should be placed in order to make them last 

at all without interfering wit one another, but as to the quantity 
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of gas necessary to supply this town with gas for ten years, I couldn’t 
say. 
2 Q. What distance apart should they be placed ? 


(Objected to by defendants as incompetent and irrelevant.) 


160 A. We drill our gas wells at from three-quarters to a mile 
apart to prevent them from interfering with one another, and 
we find that their life is short at that. 
3 Q. Suppose that the city of Toledo would require fifty million 
cubic feet per day, about how much territory should they have to 
give them a reasonable supply for ten years? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, it would depend upon the distance of the line. It would 
depend upon the rock pressure and the kind of territory. 

4 Q. Taking the territory and rock pressure and lines that you 
are familiar with, would you give some general idea of the amount 
of territory that would be required to probably insure a fair supply 
of gas to the city for ten years? 


(Objected to by defendants as incompetent and irrelevant, and 
also that the witness has not been qualified by showing any knowl- 
edge of the subject.) 


A. I don’t think I could. It isso outside of my ideas in this 
gas business—so far ahead of anything I ever anticipated in the gas 
business—I couldn’t possibly answer your question. I don’t believe 
myself that there will be any such thing as a natural-gas line sap- 
plying this city ten years from now. 

5 Q. From the knowledge which you have, do you think ten 
thousand acres would do it? 


(Objected on same ground as preceding question.) 


A. No; 1 don’t believe that ten thousand acres would do it. - 
6 Q. From as good territory as you have knowledge of ? 


(Objected to as above.) 
A. No, sir; I don’t think it would do it. 


Recross-examination: 


1 Q. Your idea, if 1 understand you, is that the chances are in 
favor of a practical exhaustion of the natural gas in ten years? 

A. That is my idea, so far as the cities that are now being sup- 
plied with it. There is every possibility of their discovering fields 
that are so far remote that it would be impossible for you to get the 
gas through the lines; but so far as the cities using it now, in ten 
years from now I don’t believe they will have an ounce of gas in 
their lines. ! have had knowledge of a good many gas fields in my 
time, and some of the very largest, where they used the gas, and 
turned it into the cylinders of their engines because the pressure 
was so great, and they don’t exist in name even to-day. It would 
be impossible for me to go and locate them even. I can say to you 
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that twelve wells from which the Mahoning Company is drawing 
gas are not giving in the same field as much gas as six did last 
year. 


161 Plaintiffs further introduce in evidence papers and docu- 
ments as follows: 

A certified copy of a warranty deed from Jesup W. Scott and 
wife to John B. Carson, recorded in volume 76 of the record of Deeds 
of Lucas county, Ohio, March 8, 1873, on page 133; attached hereto, 
marked Exhibit No. 1. 

Certified copy of warranty deed from John D. Crennan and wife 
to John B. Carson, recorded in the recorder’s office of Lucas county, 
Ohio, November 30, 1870, in volume 65 of Deeds, page 485 ; attached, 
marked Exhibit No. 2. 

Certified copy of warranty deed from Frederick Prentice and wife 
to Horace F. Clark, recorded in the recorder’s office of Lucas county, 
Ohio, June 7th, 1872, on page 363 of Deeds; attached, marked Ex- 
hibit No. 3. 

Certified copy of quitclaim deed from Maria Louise Clark and 
others to Augustus Schell, recorded in volume 93, page 298, of Deeds, 
in the recorder’s office of Lucas county, Ohio, February 7th, 1876; 
attached, marked Exhibit No. 4. 

Certified copy of trustee’s deed from Norman C. Baldwin, trustee, 
to Wallace Andrews, trustee, recorded in the recorder’s office of 
Lucas county, Ohio, November 6, 1879, in volume 109 of Deeds, page 
26 ; wo marked Exhibit No. 5. | 

Certified copy of quitclaim deed from Thomas C. St. John and 
wife to Wallace C. Andrews, recorded in the recorder’s office of Lucas 
county, Ohio, in volume 132 of Deeds, page 41, October 3d, 1884; 
attached, marked Exhibit No. 6. 

Certified copy of the last will and testament of Augustus Schell ; 
attached, marked Exhibit No. 7. 


162 Also EpwarpD Orton, a witness of lawful age, being by me 
first duly sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1 Q. You may state your name, age, residence, and occupation. 

A. Edward Orton; age, sixty-one. I reside at Columbus, Ohio; 
am professor in the State University and State geologist of Ohio— 
professor of geology. 

2 Q. In your business have vou had occasion to examine the nat- 
ural-gas fields of Northwestern Ohio with reference to their extent 
and capacity ? 

A. Yes, sir; I have been called in my geological work to keep 
track as far as possible of the developments of new fields. 

3 Q. In the examinations that you have made of that field have 
you made any inquiry or investigation that would give you knowl- 
edge of the probable permanency of the gas wells that are produced 
in that territory ? 

A. The duration of the gas fields is one of the main factors of in- 
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terest in the study of tiose subjects. I have, therefore, given atten- 
tion to the behavior of the wells with reference to their durability 
and the time they will last. 

4Q. What has been the result of your investigation in this par- 
ticular so far as it relates to what is known as the Findlay or the 
Hancock county fields, in Northwestern Obio ? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. I became acquainted with the Findlay field in thespring after 
it was discovered—after gas was discovered there. Gas was discov- 
ered in large quantities, high-pressure gas, in November, 1884. In 
the spring of 1885 the second and the third succeeding wetls were 
drilled. I became acquainted with the condition of things in regard 
to the gas production there at that time, and have followed as closely 
as possible the development from that time. The Findlay territory 
proper—the territory of Findlay town—divided itself, after very 
brief development, into two well-marked regions, a region upon the 
east side in which the gas rock lay at a higher level, and the region 
upon the west side connected by a steep slope under ground of the 
same gas rock with the east at one hundred and fifty feet lower level 
on the gas terrace. On the east side dry gas was found at first. 
The wells farthest to the west struck into oil. The wells upon the 
slope, several of which were struck as far down as one hundred feet 
below the level of the dry gas in the first well—that is, one hundred 
feet lower as to tide level—produced dry gas for a short time. The 
Adams well, for example, gave the most information in regard 
to the condition of things there. The gas rock was found in it 
about one hundred feet lower than in the Pioneer well—the No. 
1 well. For two months the Adams well produced dry gas— 
about two months—and at the end of that time it began to 

spray oil, and, during the fall of 1885, it produced so 
163 =much oil that the oil had to be separated, it coming up to ten, 

fifteen, and even twenty barrels of oil a day. The Karg well 
was drilled in in January, 1886, and the tremendous volume of gas 
delivered by that well told at once upon the production of the 
Adams well. The Karg well was found at a level of fifty feet higher 
in the gas rock than the Adams well. Shortly after the opening of 
the Karg well the Adams well was so overrun with oil and with 
water so that it was abandoned, and it has been of no value since. 
I believe it lost its production of oil very soon, but it was abandoned 
asa gas well immediately upon the bringing in of the Karg well. 
Those facts serve as a sort of a clue to the whole history. The wells 
which were lower upon the slope were overrun by oil and salt water 
quite promptly. The Adams well was No. 3 or No. 4, as it is some- 
times counted. There were two wells brought in about the same time. 
If we call it No. 4 we will take No. 5, which was the Putnam salt 
well, which had sait water from the beginning and proved unpro- 
ductive from the beginning. The Barnes well and the Lima road 
well, on the east side of town, both found the gas rock at about the 
same level as the Adams well, and both were overrun by salt water 
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presently. The Lima road well was abandoned in the course of a 
year after it had been brought in, and the other well was thrown 
out of the city lines on account of the amount of salt water it pro- 
duced. The gas in the Karg well was dry gas, of large volume— 
twelve million feet a day through a four-inch pipe—when it was first 
brought in, in the early part of 1886. I have had no opportunity 
to remeasure the Karg well during that time, but it was clear, from 
a geolugical point of view, that it would be the next to be overrun; it 
was lower down on this slope and would be the next to be overrun 
by salt water;‘and a year ago I learned, on the authority of many 
who were interested, I think some of the gas trustees of Findlay, 
that the Karg well was throwing salt water; that the salt water had 
overtaken it, not to the exclusion of the gas, but so as to destroy its 
reliability. It had been run wide open without any pressure upon 
the rock to meet the necessities of a growing town, and the salt water 
had come in very promptly on that account. The Karg well, I have 
understood from such authority as [ have named, has become largely 
valueless; it cannot be used to make a reliable part of the city sup- 
ply in a large way; it has to have about as much back pressure upon 
it as there is in the whole volume of the well. The remaining wells 
in the territory, which are situated near the Karg well, have fol- 
lowed its fortunes. There is salt water and oil—one or both—in all 
of the wells that lie below the highest level upon the eastern side of 
the town. The rock pressure which was in the Findlay field was 
reported to me at 450 pounds. I never saw it at that figure. The 
highest figure I have seen was somewhat above 400—was 405 
pounds. That rock pressure was maintained for probably two 
years beyond a comparatively slow abatement, but last year there 
was a noticeable falling off in the rock pressure, and I un- 
164 = derstand, from what seems to be good authority, that it was 
below 200 pounds. The last that I saw during the pregress 
of last year was 220 pounds on a certain gauge, and I was told by 
a manufacturer using the gas that the rock pressure had fallen to 
160 or 170 pounds and at the same time they were obliged to sep- 
arate the oil and the salt water from the gas. This is a sort of a 
condensed history of the Findlay township tract. 
5 Q. And would the history of the Findlay township tract fairly 
represent the history of the whole Northwestern Qhio natural-gas 
field ? 


(Objected to by defendants as incompetent and irrelevant.) 


—. Yes; I have followed the Mercer county field, and that isa 
very large field, the Mercer and the Auglaize field. That is the only 
large field to be added to the Findlay field if you count in the Wood 
county field, which I am disposed to do, as it is a part and parcel 
of the same large field. I would call the whole of the gas-producing 
territory of Hancock and Wood counties the Findlay field, because 
there is no important break, aside from the Bowling Green district, 
in the whole. It seems to be continuous, but what I have said ap- 
plies to the central portion of Findlay township. 
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6 Q. Is this the territory from which the city of Toledo now draws 
its supply of natural gas? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; it draws its supply from what I have said wouid be 
the extension of the Findlay field. 

7 Q. You have spoken of salt water. Will you please state what 
the appearance of salt water in a gas well indicates ? 


(Objected to by defendants as incotnpetent and irrelevant.) 


A. The appearance of salt water in the gas rock is generally the 
beginning of the end of gas production. I think it is demonstrable 
that a column of salt water is the cause of the rock pressure of the 
gas. The gas is driven by the column of salt water under artesian 
pressure. I think I am prepared to demonstrate that, at least for 
the Ohio field, a definite relation between the depth at which the 
salt water is found with reference to the sea level can be established 
between the depth at which the salt water is found and the pressure 
which the gas maintains or is found under in its original discovery 
in the rock. 

8 Q. Then when salt water appears it indicates an absence of gas? 


(Objected to on the part of defendants as incompetent and irrele- 
vant.) 


A. Yes; it does not indicate complete extinction of the gas, but it 
indicates that the dry gas, the protected area originally found dry, 
has been exhausted. Gus will come sometimes for a long period 
with the salt water in some rocks. Those conditions vary in differ- 
ent regions in that respect. 

9 Q. I will now ask you to state what your knowledge and inves- 
tigation and experience in the Northwestern field has told you as to 
the duration of gas wells. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Judging from the Findlay township experience again, 

165 I would say that when the wells are run wide open—that is, 

without a back pressure laid upon thein—from the beginning 

of the field, their duration was somewhat less than threc years. There 

were no large wells that produced dry gas for three years when they 

were run full. All of the Findlay field, the wells that were opened 

first, before three years had passed were overrun with salt water, to 

a greater or less extent. ; 

10.Q. I understand you, then, to every gas well there is a limited 

supply, which will be exhausted in time on continual draft ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. As I believe, before a gas field is opened at all there 
is acertain measure of the porous rock—the highest portion of it—oc- 
cupied by dry gas. Against that lies either a cushion of oil or a eush- 
ion of salt water. If there is a cushion of oil the salt water is always 
found at a lower depth. We have some fields in which there is 
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a layer of oil interposed, and others in which the salt water lies di- 
rectly against the gas, and I think I should be able to adopt your 
language there, that there is a definite amount fora certain field. 
I would not say for a well. There is a definiteamount because you 
don’t know how far the well will draw, but each arch of the rock 
has a definite amount. How many wells you put in there would 
be a question, and you reduce the amount of each well by increas- 
ing the number. 

11 Q. What I meant by a definite amount was that it was not 
perpetual or infinite in its capacity. 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir. I take it that gas is a stored product; that it was all 
in the ground that is able to be drawn. It is true that from the 
breaking up of the oil, which is highly charged with gas, that would 
give a sort of a reservoir which wouldn't be dry gas, to begin with, 
and that would continue the supply if the oil is present to a certain 
extent. 

12 Q. But under continued draft there is no question, is there, 
but what in time the flow would be exhausted ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. In the case of high-pressure wells I have known of no excep- 
tion to that statement. I would distinguish between high-pressure 
and low-pressure gus. 

13 Q. Are you able to state whether an enterprise originated for 
the purpose of piping natural gas from a distance to supply the in- 
habitants of a city with fuel, not only for domestic purpose, but for 
manufacturing purposes, would be a speculative, uncertain, and 
hazardous enterprise ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. The term “speculative” I will hardly take in. I should say 
that it will be an uncertain line of business and a hazardous line 
of business to undertake to maintain a supply of gas to such a city 
for such purposes. 

14 Q. What are the elements of uncertainty and hazard in an 
enterprise of that kind? 


(Objected to by defendants as incompetent and irrelevant.) 


166 A. It is our want of knowledge of the amount of gas in the 
reservoir and of the number of wells drawing from the reser- 
voir. It is the uncertainty of the time in which the salt water will 
overtake the gas. It is the uncertainty as to how much back press- 
ure is required in the field to keep the salt water off from the gas. 
Those questions are all ren into one—as to the amount of gas. 
15 Q. Then there is a serious question as to the durability of the 
supply of gas? 
(Objected to by defendants as incompetent and irrelevant.) 


A. Certainly; there is great uncertainty as to the supply of natu- 
ral gas. 
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16 @. Are you able to state ina general way what the extent of 
the Findlay gas field is? 


(Objected to by defendants as incompetent and immaterial.) 


A. I should rather refer to my maps that I made two years ago 
before replying definitely in square miles. The boundary that I 
then drew has, I believe, been confirmed by developments, in a large 
measure. I can indicate to you the lineabout asI drew it. It takes 
in the western side of Bloom township, a number of sections run- 
ning to the north to rather a narrow strip. It takes in the southern 
sections of Bloom township. As I drew it, it passed over into Perry 
township to the eastward. The line came down through Marion 
township and passed into the township south of Findlay, and then 
it goes due north to the point of beginning. It would embrace parts 
of Findlay township, Allen township, Marion township to Cass 
township. Part of this is in Hancock county. It embraces part of 
Bloom township, in Wood county, and of Perry, part of Perry town- 
ship, so far as I recollect the boundaries, and those are the lines 
I was able to make out. I should rather reduce that amount in the 
light of recent explorations than to extend it. Some of the bounda- 
ries proved fortunately located. They,were pretty clear and haven't 
been moved a half a mile, but in other cases the gas territory has 
shrunk away, and what was supposed to be gas territory I think 
couldn’t be called so on account of salt water. On the southeastern 
side especially it has overrun the territory so promptly that it 
wouldn’t be counted valuable, I take it, any longer. 

17 Q. Can you approximately state the area of the boundaries 
you have mentioned ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. I should like to give it by sections. It runs between one hun- 
dred and one bundred and twenty-five square miles, as I originally 
made it; it has been reduced to some extent. 

18 Q. It dves not, then, exceed 125 square miles according to your 
estimate ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir; it does not exceed that, and I am speaking a little 
carelessly. ‘The lineisupot my map, and the amount to be counted 
out will reduce that by considerable in area now. 

19 Q. You speak of a noticeable falling off in the supply of gas, 
and I don’t know but what you have already accounted for that fall- 
ing off, but I will ask you again to a little more fully ‘give your 
ideas of the cause of the failure as suggested by you. 


167 (Objected to by defendants as incompetent and irrelevant.) 


A. The amount of gas, as I take it, is a definitely fixed amount 
when a field is opened—definite, within the limits which I have 
already suggested, as to certain additions which will be got from gas 
stored in oll. The amount of dry gas is a definite product in the 
sum stored—held in the field under salt-water pressure. 
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20 Q. I will ask you whether the draft upon this field which vou 
have described is a large one or not. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes. There are large amounts of gas being had by the towns 
and the pipe lines that are supplied from this field. 

21 Q. Can you form any idea of the probable life of the field 
under its present draft ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, sir, I think the whole field will go together or large 
sections that will go together. I think you will find thousands of 
acres that will fall away at pretty near the same time. I secured 
last summer some rather surprising facts in regard to the extent to 
which one well will draw upon the supply and the pressure of 
adjacent wells, and, to my surprise, | found that a well could lose 
its gas without any giving out of its own well head; that a well 
opened a half a mile away would deplete the gas rock of its stores 
so that all the conditions in the well a half a mile distant from the 
one opened would be just the same as if it had been open itself. 

22 Q. In your judgment, with the present draft upon this terri- 
tory, is there a supply that will last, say, for ten years? 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir; 1 don’t believe the suppiy will last ten years at the 
rate it is going. 
23 Q. Can you say how long you think it will probably last? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Well, sir, I think, with wise husbandry—with wise care, with- 
out waste such as was allowed at first—the gas field should be main- 
tained from five to eight years. 

24 Q. But you have no idea that, with even the present draft on 
the gas field, that it could last ten years? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I do not believe it could reach ten years. 


Cross-examination by Mr. KINNEY: 


1 Q. Professor, as I understand you, in your epinion, all the dry 
gas in this entire field which you have spoken of, in Hancock county 
and Wood county, is a stored product ? 

A. Yes, sir. 

2 Q. That is, not to be added to at all? 

A. Not being added to perceptibly—materially ; no, sir. 

3 Q. Have you any theories as to how long that has been stored 
there and of the producing cause of it ? 

A. Oh, yes. The world is old, we know, and, no doubt, when 
Adam was a boy if he had begun drilling he would have found gas 
there. . 
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4 Q. What I want to get at is about how long you suppose 
168 it has been there. 

A. I think it has been there for many thousands and 
millions of years. It has been there since the country took its pres- 
ent topography. Every porous rock in the crust of the earth is 
either stored with water, oil, or gas, and the water is salt or fresh. 
The salt water, oil, and gas go together through the porous rocks, 
and wherever you find porous rock that holds these materials that 
have been combined in the right shape you will find the differentia- 
tions of these products, the gas on top and the oil stored below. 

5 Q. Under this entire field of gas, I understand you, is the salt 
water? 

A. Yes, or in the porous portions of the rock at a lower level. The 
porous portions of the rock, you may suppose, leave the rock so that 
the salt water is not directly below the gas, but it is in the porous 
portion of the rock at a lower level. 

6 Q. And this pressure that drives the gas out is salt water ? 

A. That is my theory, sir; and I have obtained a number of facts 
during the last year that seem to me to demonstrate it. 

7Q. That would apply-—not to any particular locality, but to 
this entire field ? 

A. To this entire field, sir, and to the Indiana field as well. 

8 Q. Have you any idea as to how far a gas well in this field will 
draw gas—how large a territory ? 

A. | have secured a number of facts upon that point, as it is of 
great geological interest. I know that the gas will be drawn through 
a half a mile of rock. A well in the Mercer county field | measured 
in 1866, when it was first brought in. The yield was three million 
feet of gas or thereabouts per day. The rock pressure was three 
hundred and ninety pounds. I went back to that well this summer, 
after three years. It had never been used any by a pipe line, but 
under the lease which had been taken of it from the farmer he had 
the right by his contract to be suplied with fuel gas, and the gas 
which had been drawn out from it was by a single inch pipe to the 
farmer’s house. I remeasured the well and found that it had shrunk 
forty per cent. in volume, had lost thirty pounds of pressure, and 
was overrun by salt water after blowing for twenty minutes, so that 
when it began to blow the cattle came up all around in a thirsty 
condition and got the salt water, and they have had it ever since. 
That was a very surprising And discouraging fact to me in regard 
to that field. There had been no well within a half a milk of it, but 
a well a half a mile away had been running wide open for one of 
the Southern gas lines, and it had despleted the porous rock to that 
extent. There are other eases in which I-have known the pressure 
to fail three-quarters of a mile away from the open well at the same 
rate it did.in the open well. 

9 Q. This gas, I suppose, on your theory, is stored in reservoirs ? 

A. In the porous rock; yes, sir; which answers as a reservoir. 

10 Q. Are there numbers of those reservoirs in this gas territory, 
or does it all constitute one reservoir ? 
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169 A. No, sir; there are minor troughs of salt water that run 

through and separate different portions of the field, and there 
are portions of hard rock that seein to divide it to some extent, so 
we wouldn’t suppose it all one uniform porous sheet of rock. There 
is nO prompt communication between the adjoining fields. 

11 Q. So that in any event a well or wells drawing from a given 
reservoir could not draw from the entire reservoir? 

A. No, sir; just how far that extends I have not the facts to de- 
termine, but I find the rock pressure of Findlay township running 
down all the way north. It is, say, less than 200 pounds in Findlay 
township. A mile north it will be 250 or 280, and you get 380 or 
390 in the Stewartsville field. 

12 Q. Take that Stewartsville field, is the gas there from the same 
reservoir as the gas in the Findlay field? 

A. It appears to be. I think that is all one reservoir. There is 
a series of wells that show no interruption right due north. They 
are tolerably close together. They rundown gradually in pressure 
as vou go towards the Stewartsville field. The Stewartsville field 
has lost something of the rock pressure which it had at the begin- 
ning. I judge it nas lost, perhaps, fifty or sixty pounds of the original 
rock pressure. I never saw the rock pressure 450 pounds, but I have 
had it on good testimony that that figure was marked at first in the 
Findlay field. I have never seen more than 405—oh, yes, I have. 
I have seen 460 pounds in the field in a single well in Wood county. 
That was—I will take that back; but in Findlay township I[ never 
saw 450. pounds; I will qualify that. 

13 Q. Now, as I understand you, by a reasonable use of this gas 
in the Findlay field, including the Stewartsvills and the territory 
around that, you think the supply may last from five to eight 
years? 

A. Yes; I should hope that it would. Of course there is uncer- 
tainty in regard toall these questions. It depends upon how much 
is taken away for different uses. The pipe lines are being extended 
all the while to new towns, and, of course, the draft will be greater 
all the time, but, for such a supply as is now required, I should think 
it ought to be maintained from five to eight years. 

14 Q. I suppose it is largely guess-work as to the amount that is 
stored there, is it not? ; 

A. Well, ves, sir; we know where the lovel of the salt water is 
with reference to the sea, and we know where the top gas rock is. 
Findlay had one hundred feet of dry rock to begin with. There was 
dry gas 460 feet below the level of the sea, and there was dry gas on 
the eastern slope at 312 feet below the level of the sea. The salt 
water has crept along until there is only the extremely eastern por- 
tion that is now free from salt water. The wells upon the eastern 
portion are always light. They are the only ones which have not been 
invaded, .and they are running lower in pressure, the same as the 
rest, but haven’t been invaded by salt water. | 

15 Q. Those wells that you spoke of invaded by salt water are all 
in Findlay town.? 
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A. No,sir; the Marion township wells and the Bloom town- 
170 ship wells have been overrun with salt water, aud also the 
Portage township wells. It is not limited to Findlay town- 

ship, but perhaps my answer applied to that. 


Also Cuartes L. Srock, a witness of lawful age, being by me first 
duly sworn as hereinafter certified, testified as follows: 


Direct examination by Mr. Scorr: 


1Q. You may state your name, age, residence, and occupation. 

A. My name is Charles L. Stock; age, 59, and [ live at Fostoria. 

2Q. Mr. Stock, you may state in a general way what experience 
you have had in the natural-gas business. 

A. For the last seven years [ have done nothing but work in this 
gas business—that is, the gas business entirely. For twenty years 
before that I was in the oil business. 

3 Q. By the oil business you mean the petroleum-oil business ? 

A. Yes; sinking wells and managing oil wells. 

4 Q. What gas territories are you thuroughly familiar with ? 

A. Iam pretty thoroughly acquainted with the Wood and Han- 
cock gas territory and the territory on what we call the Speechly 
district, in Pennsylvania | 

5 Q. Is it the territory tributary to Pittsburgh ? 

A. No, sir; it is near Oil City, Pennsylvania. 

6 Q. Oil City territory ? 

A. Yes, sir. 

7 Q. What experience have you had in the Northwestern Ohio 
natural-gas field ? 

A. Well, I have had the management of the wells since they 
began to drill here. , 

8 Q. For whom ? 

A. For the Northwestern GasCompany. Icame here three years 
ago last August. 

9 Q. From the experience you bave had in this field are you able 
to speak of the probability of the durability of gas wells sunk in 
that territory ? ! 

A. I wouldn’t like to do that. 

10 Q. I mean by that as to whether there is a limit as to their 
durability or not. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; there is a limit to a strong pressure. That could be 
answered in two different ways. 

11 Q. I wish you would answer that question. What I want to 
get at is this: I wish to find out whether your experience in this 
field has taught you whether or not there is a limit to the capacity 
of any gas well that has been discovered there; and, if so, what is 
the probable life of the wells or of the territory tributary to the 
wells. 

(Objected to by defendants as incompetent and irrelevant.) 


A. Three years ago about this time we had a well 
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12 Q. I will ask you first before you begin to make your state- 
ment whether you have made measurements as to the rock pressure 
and supply of these wells. 


(Objected to by defendants as incompetent and irrelevant.) 


171 A. Yes, sir. Three vears ago about the present time we 
had a well that would show in three minutes 450 pounds. 
You understand—you open up that well and let her blow all 
there was in her and close her up—right in—and have a gauge on 
her, and in three minutes she would show 450 pounds. We havea 
well drilled since that, and about a year ago—less than a year ago— 
in that same neighborhood that will show 225 pounds. 
13 Q. Do you mean to say that there has been a diminution in 
the pressure of that amount in that particular territory ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. In that particular territory; yes, sir. 
14 Q. Have you found, in all your experience, any well which, 
under continual draft, don’t show symptoms of exhaustion ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. I don’t know of any but what does. | 
15 Q. Would vour experience in the gas fields teach you that 
there is any limit to the supply of any gas well yet discovered ? 


(Objeeted to by defendants as incompetent and irrelevant.) 


A. Yes, sir. 

16 Q. Have you been able, from your knowledge of the extent of 
territory and the supply of gas, to say whether an enterprise insti- 
tuted for the purpose of conveying gas for some distance, say thirty 
miles, to supply a city of from ninety thousand to one hundred 
thousand inhabitants with gas for fuel as well as the ordinary man- 
ufactories attached to such a city is an uncertain, hazardous, and 
speculative enterprise or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Ithink it would be very hazardous to try toconduct a volume 
of gas thirty or forty miles for any particular length of time. I dis- 
agree with the Professor in the probable duration. 

17 Q. Professor Orton, who has just testified, do you mean ? 


(Objected to as incompetent and irrelevant.) 


A. Yes, sir. I would say, if those wells are thrown open into a 
large line, that in from a yearand a half to two years from this time 
they would get little or nothing at that distance. 

i8 Q. I will ask you what portion of the Findlay field or the 
Northwestern Ohio field of natural gas would be neces-ary, in your 
estimation, to supply a city of from ninety to one hundred thousand 
inhabitants with natural gas for fuel for domestic use, together with 
the ordinary manufactures of such a city—what amount or what pro- 
portion of the territory now known would be required to furnish 
such a supply for ten years? 
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(Objected to by defendants as incompetent and irrelevant. 


A. If I was a capitalist and had the franchise of, for instance, 
this place, and I couldn’t get all the gas territory that is in Wood 
county, I wouldn’t try it. I wouldn’t think of spending any money 
to lay a pipe line to supply this town for five years. 

19 Q. Hancock county also? 


(Objected by defendants as incompetent and irrelevant.) 


A. Well, of course, Hancock. If there is no other draft on it 
but this town it might supply it five years. We had a well 
172 onthe Speechly farm that we cut in two, it was so strong. I 
think that was in 1883 or 1884. I am not sure which. In 
two years from that time you could put an inch pipe into that well, 
the pressure had gone down so. Now, from my knowledge of the 
wells in this field by testing they have gone off—the pressure has 
ceased sixty pounds. To my knowledge they have gone off eighty 
pounds, and he is correet—that vou can take a well even five miles 
from where they have been taking out gas and the pressure goes 
down, but not to the same extent as in the wells they are using from, 
but it goes very much. If you lose eighty pounds in the well you 
are using, then five miles off you will lose fifty. This is the experi- 
ence in the wells in this Northern Ohio district. 1 have the figures 
for what I say; the actual test; it is not any guess-work at all. 
20 Q. Do you know the Karg well ? 
A. No, sir; only by reputation. I never was at the well. 
21 Q. Do vou know, from general hearsay, whether it has failed 
or not? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Why, [have heard say that—to use the term—it is “ played — 


out.” 

22 Q. Can you give me—not accurately, but approximately—the 
extent of territory that is recognized as gas territory in the North- 
western Ohio field ? . 


(Objected to by defendants as incompetent and immaterial.) 


A. That is, what we recognize ? 

23 Q. Yes; the Hancock and Wood county fields. 

A. You cut Bloom towuship in two, and the south half of it is 
pretty fair—nothing extra. You take Allen township, and the wells 
that have been drilled there seem to be better than they are in 
Bloom. Cass township has but very few good wells. When you go 
south of Allen [ don’t know but little about it. 

24 Q. You couldn’t estimate in square miles or acreage the proba- 
ble amount? 


(Objected to by defendants as incompetent and irrelevant.) 
A. No; I would say that Allen and Cass and part of Bloom is the 


cream of the territory. Outside of that, unless Findlay has some- 
thing pretty good down there, and I have never heard that she had, 
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and I am through there pretty near every day now, the gas well, 
outside of these places that I speak of are light. 


25 Q. I will ask you whether the present draft from this gas field 
is large or not. 


(Objected to by defendants as incompetent and irrelevant.) 


A. It is—well, yes; there is quite a draft upon the field at present. 


r 26 Q. Under the present draft, without any increase, what would 
A you estimate the probable life of the territory from which the draft 
is made? 


| (Objected to by defendants as incompetent and irrelevant.) 


A. This of course would be an opinion ? 

27 Q. Yes. 

A. Nothing more than an opinion ? 

28 Q. Yes. 

A. The city of Toledo wouldn’t be able to supply a factory, I 
don’t think, in two years from now, while you might get gas enough 
in Toledo to supply your domestic wants for the next five years, 

and of course if Toledo got her domestic supply for five vears, 
173 why other towns would get the same. You understand 

the pressure iscontinually going off. -If you take fifty million 
cubic feet of gas here to-day, and it takes one hundred and fifty 
million to put it here, in a year from now it would take two hundred 
i and fifty million to put that amount of gas here. 


29 Q. I wish you would explain that, whether the production of a 
well at its mouth can be reproduced after piping it, say, for thirty 
miles. 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir. We will say that at their well up there now we get 
370 pounds pressure—at the mouth of the well. We open that well 
up and we will probably get a pound or two — according to 
the pressure. If you have got the end of your line open here taking 
gas you can’t get that amount of gas here that you produce at the 
mouth of the well, because there is all that length of line and the 
friction and the waste. It is impossible to make a pipe screwed to- 
gether that will hold gas if there is any pressure on the line. There 
will be more or less leaks, and you can’t help it. There is wastage 
all the time. 

30 Q. What would be the probable production of a million feet at 
the well after it reached Toledo? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It never comes here. You can’t get it here. 
31 Q. You wouldn’t get any? 


(Objected to as incompetent and irrelevant by defendants.) 


A. You might get just a little, barely a light, but I don’t think it 
would ever reach here. I don’t think it would be possible for it to 
reach here. 
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32 Q. What amount of pressure would be necessary to get it here 
and furnish practical results at the end of the line—thirty-three miles 
long? 


(Objected to by defendants as incompetent and irrelevant.) 


A. For how much consumption ? 

33 Q. Fifty million feet per day. 

A. You would want two hundred million feet of gas in the field. 
34 Q. To produce fifty million feet here? 

A. Yes, sir. 


Cross-examination by Mr. KInNeEy: 


1 Q. Do you mean by that that supposing two hundred million 
feet of gas is thrown into the pipe at the well that only fifty millions 
of it would reach ‘Toledo? 

A. If you shut up the end of your line here and didn’t use a bit 
you may get it here, but when you open the end of your line and 
consume it, if you want to consume fifty million feet here, it will 
take that amount of gas to push it here. 

2Q. You turn the gas from the wells into the pipes at the wells? 

A. Yes. 

3 Q. And then you have got a given amount of pressure on the gas 
at the pipes where it goes intothe pipes. Now, that pressure at that 
point will continue practically stationary for the period of twenty- 
four hours, will it not? 

A. If you turn it into the line? 

4Q. Yes. 

A. If your line is closed up you will get your well pressure on 

your line. If you close it, no matter where you close it, if your 
174 ~—sline is tight and there is not too much waste going on along 

the line, of course you get a well pressure, but when you open 
the end of your line and begin to cousume your pressure goes right 
down. | 

5 Q. The pressure where ? 

A. Your pressure at the end of the line and at the well. 

6 Q. There is a certain amount of gas thrown into this pipe at 
the well ? 

A. Yes, sir. 

7.Q. To be sent to Toledo, we will say. The point I want to get 
at is, How much of that gas which is put into the pipe at the well 
will reach Toledo? 

A. About one-fifth of it will get here. 

8 Q. What becomes of the balance ? 

A. The balance is still coming. It is behind; it is not lost. It 
is not wasted if the line is, tight, but it takes all that amount to put 
the fifty million cubic feet here. , 

9Q. And the balance will get here in the course of time if you 
keep up your pressure at tne well? 

A. Yes, sir. 

10 Q. If you draw out from the well one hundred million feet of 
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gas in twenty-four hours that hundred million feet, or practically 
that amount, will reach Toledo in the course of time? 

A. It will get here, but you can’t drive it all through at once. 
You haven’t got the pressure todo it. In every mile you lose, ac- 
cording to your consumption, ten or fifteen pounds; as high as 
twenty. 

11 Q. Lose what? 

A. Lose pressure. 

12 Q. You don’t lose gas, but vou lose pressure? 

A. Yes; you lose pressure, and in losing pressure of course you 
lose gas. 

13 Q. What becomes of the lost gas ? 

A. The gas really is not—I don’t mean to say that the gas is 
wasted or thrown away, but the cubic feet does not reach thirty-three 
miles distant of that one hundred million feet. The hundred mil- 
lion feet won’t reach the end of the line when itisopen. It will not 
show one hundred million at the end of the line. 

14 Q. If the well is kept open and then followed by more gas 
coming in that end of the line it will eventually push that hundred 
ioillion feet here, practically ? 

A. It will not come here all at one time. There is just as much 
gas here as you can get at thirty-three miles. It comes through the 
rock, and if you open your pipe at the end if will not come through 
the rock as fast as you can consume it. You take a piece of pipe 
and you throw a piece of clay into it and see if you can get the 
amount of gas in your stove as you would if the pipe was clear; or 
you put a piece of cotton in. 

15 Q. That would obstruct the course of the gas? 

A. Yes; and so does the length of the pipe line. 

16Q. Yes; but while that gas wouldn’t be coming as rapidly, 
still it would come? 

A. Yes. 

19 Q. If you kept the pressure up out there? 

A. Yes, sir. 
175 20 Q. If you have a sufficient supply at the field you can 
supply that gas here? 

A. Yes; but the pressure at the field is all the time growing 
lower. 

21 Q. Now, you are getting back to your theory that ultimately 
this pressure will disappear. I am talking on the assumption that 
the pressure continues. 

A. We have a well that we are using that the pressure goes off 
seven pounds a month. ' 

22 Q. That is one thing. Now, lay aside your theory that this 
pressure is decreasing. 

A. Yes. 

23Q. And assume, for the purpose of the question, that the pressure 
continues substantially the same. Now, with the pressure continuing, 
it will push all the gas put into this pipe and it will be sent to 
Toledo? 

A. Not all of it. There is always a waste. 

20—1215 
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24 Q. But practically ? 

A. Yes, sir. 

25 Q. Then, after all, the question of how much gas you can get 
here depends on the supply at the field ? 

A. Yes, and the amount of gas you have at the field. 

26 Q. And you can, by keeping up that supply, practically get to 
Toledo all the gas you turn into the pipe, allowing for shrinkage 
and wastage ? 

A. While you have pressure there; but you must understand 
that your pressure is all the time going off. Three years ago we 
had a well that showed 450 pounds after being closed three min- 
utes, and now we have a well in that same neighborhood that 
shows 225. 

27 Q. What has become of the original wel! ? 

A. It has gone down just the same. 

28 Q. How much is that now? 

A. It shows a little better pressure, because it is a better well. It 
shows 300. There is 150 pounds, you see. 

29 Q. Has it been-used for three years? 

A. Yes, sir. Well, there has been times—for a month, probably, 
in the hot season—that it has been shut in and not used, but it has 
been used almost continually. 

30 Q. And this still shows a pressure of how much ? 

A. It will show 300, after being closed, in an hour. 

31 Q. What well is that? 

A. That is one of our wells that we have. 

32 Q. I would like to know what well it is. 

A. We have no name for it. 

33 Q. Where is it located ? 

A. In Hancock county. 

34 Q. In what township ” 

A. Washington. 

30 Q. What part of Washington township ? 

A. I can’t answer that, for I don’t know. I never paid any atten- 
tion, to know. 


Mr. Scortr: 


36 Q. Do you know whose farm it is on ? 
A. Yes, sir; it is on the Kelley farm. 
Mr. KINNEY: 
37 Q. Where is the Speechley farm you have spoken of? — - 
A. It is in Venango county, Pennsylvania. 
176 37 Q. I understand you to say that a well will draw gas 
for a distance of five miles, or possibly | am wrong about 
that. Your statement, as | remember it, was that it would decrease 
the pressure for five miles? 
A. Yes, sir. 
38 Q. Is that decrease of pressure occasioned by the drawing of 
the gas from that territory by this well ? 
A. Well, what could it be? There wasn’t a well in use, that I 
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knew anything about, inside of four miles or four and a half ina 
straight line. I was surprised at that. 

39 Q. In any direction ? 

A. In either direction. There is not a well in either direction, 
and there is very few wells in there, anyway; very few. 

40 Q. And this well—where is that well? 

A. In Hancock county, in Cass township. 

41 Q. On what farm ? 

A. I don’t know what farm it is. 

42 Q. Is there any particular name for the well ? 

A. No, sir; our wells are numbered, and I couldn’t tell you from 
memory what the number of it is. 

43 Q. And that well was opened when ? 

A. We never have used anything from that well; we never have 
had a pipe line to it. 

44 Q. And the other well that is draining this territory, as you 
suppose, is located where ? 

A. Oh, other wells that are going into the lines supplying Find- 
lay, the wells that they are drawing on now or supplying Findlay 
nearest to this well; they are all supplying Findlay. 

45 Q. You say you have a well that fromeactual demonstration, 
as you understand it, has decreased the pressure of the gas five miles 
distance from that well? 

A. From any well that is being used, from four to five miles; it 
might be possibly not over four miles to the nearest well that they 
are using. 

45 ©. Well, you have got a well located in the northeast corner, 
we wi!l<.y, forillustration, of Cass township ? 

A. Yes. : 

47 Q. No.:, you say that decreases the pressure from another well 
located five miles distant from it to the south ? 

A. Yes, sir. 

48 Q. Now, this first well is standing by itself, 1s it? 

A. You don’t understand me exactly. The draft five miles away 
from that well by wells that are in use has drawn the pressure off 
of this well four or five miles from where they are using in the 
field. 

49 Q. When was this well opened that the pressure is being de- 
creased in? 

A. About a year and a half ago, I think. 

50 Q. Where'is that well located ? 

A. In Cass township; I couldn’t give you the exact location. 

51 Q. Have vou ever used that well at all? 

A. No, sir; we never had a pipe line to it; that is what surprised 
me. 

52 Q. That was opened and tested about a year ago? 

A. No; we tested it here about two months ago. 

53 Q. The first time it was tested ? 

A. That was when the well was new; about a year and a half 


ago. 
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177 54 Q. And then it was tested again when? 
A. About two months ago; six weeks ago or two months 
ago we put the gauge on it. 

55 Q. It hadn’t been tested from the time it was opened to this 
time? 

A. No, sir; it had been closed up all the time. The only draft 
there was on that well was to supply a farm-house through a three- 
quarter-inch pipe line. 

56 Q. Is that the same well that Prof. Orton spoke of? 

A. No, sir; that well he spoke of was down in Mercer. 

57 Q. When you first opened that well what pressure did itshow ? 

A. I didn’t get a gauge on her when she was new, but about the 
time it was opened the wells anywhere over the field would show 450 
pounds, and a year ago now our wells showed 410. 

58 Q. What did this well show? 

A. I can’t tell you. 

59 Q. What did it show when you measured it last ? 

A. It showed 385 pounds. 

60 Q. How do you know that that well showed any more than 
385 when it was opened ? 

A. Because I tested all of the wells outside of the gas district as 
well as this one and got their pressure when they were new, and 
that showed 450 pounds. 

61 Q. Do you mean to say that all wells show the same amount of 
pressure ? 

A. Well, they will all show the same amount of pressure if they 
don’t show more than 500,000 feet in 24 bours. I have an idea that 
all the gas wells in this district that are drilled, if they don’t get 
more than a hundred thousand feet of gas, 1 think they will ran 
up to 450; they will show the same rock pressure. 

62 Q. Without regard to the amount of gas furnished—that is, 
above a certain amount”? 

A. Yes, sir; the same amount of rock pressure; but a large well 
will show the rock pressure probably in three minutes, and maybe 
in less. 

623 Q. Ifa well will show the same pressure without regard to the 
amount of gas furnished by those wells, why is it that a decrease in 
the pressure indicates a loss of gas ? 

A. Well, the gas is not there to give tle pressure ; in fact, you can 
get a high pressure and still not have much gas. 

63 Q. That being so—that the wells wili show the same amount 
of pressure without regard to the amount of gas furnished—how is 
it that a decrease in pressure indicates a decrease in the quantity of 
gas in the field ? 

A. Because the gas is taken out and the pressure taken off.” If 
you can’t get the pressure you haven't got the gas. 

64 Q. Say you get 450 pounds feet of pressure in furnishing one 
hundred thousand feet of gas? 

A. Yes. . 

65 Q. And vou get the same amount of pressure in furnishing ten 
or twelve million feet of gas? 
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A. Yes. 

66 Q. If the same amount of pressure is present when you fur- 
nish one hundred thousand feet that is present when you furnish 

twelve millions — of gas, how is it that the decrease of press- 
178 sure indicates or shows a decrease in the amount of gas? 
A. The rock is being exhausted. 

67 Q. How do you know that? 

A. Because the wells won't throw up the same amount of 
pressure—that is, measure the same amount of feet—at the mouth of 
the well. 

68 Q. That is not shown by the pressure being decreased ? 

A. Yes; I think it is. 

69 Q. Your idea is that this whole gas territory—and I mean by 
that the gas territory of Hancock and Wood counties—with the 
draft continuing as it is now, will be so exhausted inside of two years 
that it will be impossible to get gas to Toledo for manufacturing 
purposes ? 

A. Yes, sir. 

70 Q. How long would it be possible, in vour opinion, to get gas 
in Toledo for the same amount of consumption continued for do- 
mestic use? 

A. Well, if we could get gas here for two years and supply manu- 
facturers in all probability, with the same sized line, we may possibly 
be able to supply the private consumption here for as long again as 
that time; but, now, that is only an opinion. You must remember 
that a cold day makes a great difference in the gas pressure. 

71 Q. You say that the same sized pipes—isn’t it possible to, 
as the pressure decreases at the wells—isn’t it possible by increasing 
the size of the pipe to keep up the supply? 

A. There wouldn't be the amount of friction in a large pipe that 
there is in a smaller one. 

72 Q. ? . 

—. No, sir; I don’t think so. I think in order to use the gas you 
have got to go where it is and not carry it away so many miles. 

73 Q. You speak of low pressure and high pressare—using the 
wells at low pressure and high pressure. You make a difference be- 
tween those as to the time it would take to exhaust a weil, do you 
not—that is to say, the well will last longer under a low pressure 
than it will under a high pressure ” 

A. No. I don’t understand your question in regard to that. Oa, 
do you wean for the consumption ? 

74 Q. Yes. 

A. Oh, well, certainly; you don’t use near so much gas. 

75 Q. Under a low pressure is it not possible to keep this gas run- 
ning through the pipe as great a distance as thirty miles? 

A. I don’tthink it is; not many years. That is an opinion of my 
own, now. I don’t have an idea that gas could be sent forty miles 
to supply a great, large city and a lot of manufactures for four years 
from now. : 

76 Q. That is, totake the whole territory, you don’t think it would 


be a good investment ? 
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A. That is my opinion. I don’t see where the money is ever go- 
ing to come back that is being expended. 

77 Q. You know, I suppose, as a matter of fact that they are pre- 
paring for or actually extending their lines to supply Detroit with 
this natural gas? 

A. Yes; I have heard so. I have no knowledge of it from my 
own knowledge, but I have heard such tatk. 


179 Re-examination: 


1 Q. Say a well is capable of producing one hundred million feet ; 
that amount of gas wouldn’t necessarily go through ? 

A. That is right. 

2 Q. State whether or not every mile of pipe added to it does not 
decrease the amount of gas got through. 

A. Yes, sir. 

3 Q. Is it not retarded in the well instead of going through ? 

A. Yes; it does not come from the well, the friction is so great? 


Mr. KINNEY: 


1 Q. That is to say, the friction operates as a pressure back- 
wards ? 

A. Yes, sir. 

2 Q. And the gas, therefore, can’t escape as fast as it can when 
there is no back pressure ? 

A. Yes, sir. 


Also Joun 'TOMKIN,a witness of lawful age, being by me first duly 
sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Scorr: 


1Q. You may state your name, age, residence, and occupation. 

A. My name is John Tomkin ; age, 52: residence, Fostoria, Ohio, 
and I am assistant manager of the Northwestern Ohio Natural Gas 
Company. 

2 Q. What knowledge have you of the Northwestern Ohio nat- 
ural-gas field—I refer to the gas fields of Wood and Hancock coun- 
ties ? 

A. I have been about two years and a half in that field. My 
knowledge is about as general, I suppose, as a man could learn in 
the business that I have been in. 

3 Q. Can you give any idea of the extent of the now known gas 
territory in the Northwestern Ohio field ? 

(Objected to by defendants as incompetent and irrelevant.) 

A. I have been trying to get at it. As nearas I can estimate it I 
don’t think it is quite one hundred miles. I don’t think it is as 


much as the Professor places it. 
4Q. You don’t think it extends one hundred square miles ? 


(Objected to by defendants as incompetent and irrelevant.) 
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A. No, sir; I don’t think it is that. There is a certain amount of 
territory somewhat undeveloped yet over on the eastern border, but 
itis small. There may be more of that than we think there is, but 
we have the western boundary defined. 

» Q. Are you able to state the durability of the gas field ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. It would depend entirely upon the situation and location of 
the surroundings. There are some wells close together, and they 
show within the last two years—I think ,in a year—a very marked 
decline. Others further away and more isolated haven’t shown the 
same amount of decline. 

6 Q. Is it a rule that there is a decline in all wells under a con- 
tinual draft ? 


(Objected to by defendants as incompetent and irrelevant.) 


180 A. Yes, sir. 
7 Q. Do you know of any exception to this general rule? 


(Objected to by defendants as incompetent and irrelevant.) 


A. No, sir; | never heard of any and never saw one. I would — 
say that we have some wells that have very short lives, just on ac- 
count of the manner in which we have taken the gas out, and others 
where we have not made a heavy draft on them, which, of course, 
don’t show the same decline. 

8 Q. I will ask you whether your knowledge as obtained from 
your past experience has told you whether an enterprise originated 
for the purpose of conducting gas by a pipe line at, say, some thirty 
wiles from the field to supply a large city of from ninety thousand 
to one hundred thousand inhabitants with gas for fuel is a hazard- 
ous enterprise or not. 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; I consider it hazardous under any conditions, and 
under some conditions much more so; that would depend very much 
upon the amount of territory that the party controlled. 

9Q. What are the elements of hazard in an enterprise of this 
kind ? 

(Objected to by the defendants as incompetent and irrelevant.) 


A. We have in this field more than ordinary. The close prox- 
imity to the oil territory makes it more hazardous than many an- 
ticipated when they first went into business there. We find that on 
the western and the north border, and on the south border also, 
where salt water is not coming in, the oil development there has 
very materially lessened the value of the gas territory. That is one 
source of hazard; being so close to the oil territory it must neces- 
sarily threaten the gas territury. There is a certain amount of gus 
escapes with every oil well. I believe that with the gas wells pro- 
ducing a single foot of gas, if the oil wells lasted a sufficient number 
of years, this gas would be exhausted. 
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10 Q. That there would be an exhaustion of the gas by the ex- 
haustion of the oil? 


(Objected by defendants as incompetent and irrelevant.) 


A. Yes; and by the salt water coming in to take its place. 

11 Q. You speak of salt water. What does the presence of salt 
water in a gas well indicate ? 

(Objected to by defendants as incompetent and irrelevant.) 


A. Our term is that it is a “dead well” when the salt water comes 
in. 

12 Q. It indicates that for gas purposes the well is a failure? 

(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir; in other words, we term it “ played out.” 
13 Q. Is the draft upon this field at the present time—would you 
consider it a large one? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Not very large I don’t consider it; not an unusual draft for the 
‘amount of territory. | 

14Q. With the present draft upon the field now known what 
would be the probable duration of the supply ? 


18] (Objected to by defendants as incompetent and irrelevant.) 


A. Well, that is very hard to estimate. I have assumed here- 
tofore upon discussing this question that it is possible, with this 
amount of territory known to exist and the amount of consumption 
that we have to-day, that there ought to be a life of from five to 
eight years; that has been my estimate heretofore. I have never 
done very much figuring on that question. 

15 Q. Do you think that there is a reasonable probability that it 
will exist more than ten years? 

(Objected to by defendants as incompetent and irrelevant.) 

A. No, sir; I don’t think it is possible to exist that long, with the 
experience that we have had for the past two years. 

16 Q. Goon and state why. 

(Objected to by defendants as incompetent and irrelevant.) 

A. My answer depends on this—that is, to carry any distance. 
There will be some wells that will produce gas to use in that vicin- 
ity. I have no doubt but what there will be. 

17 Q. I mean at a distance—to carry in a trunk line thirty miles. 

(Objected to as incompetent and irrelevant by defendants.) 

A. No, sir; I don’t think there will be; [ don’t expect it. 

18 Q. What amount of territory do you think would be necessary 
to furnish a reasonable supply to a city thirty miles distant from 
the feld—fifty millions of cubic feet per day for, say, ten years % 


(Objected to by defendants as incompetent and irrelevant.) 
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A. Well, I should want not less than thirty to forty thousand 
acres if I wanted to make any money out of the investment. 
19 Q. Would ten thousand acres be a reasonable supply ? 


(Objected to by defendants as incompetent and irrelevant.) 
A. Not for a city of that kind if others were drawing around it. 


Cross-examination by Mr. KInNeEy: 


1 Q. With some of these wells that are there—that have come 
in—with a large amount of gas, there is at the same time almost, 
on the opening of the well—salt water has appeared, has it not? 

A. Salt water appeared at the opening. 

2 Q. Well, very soon, in some cases ? 

A. Well, sometimes. 

3 Q. Where at the same time the well is furnishing a large amount 
of gas? 

A. No; that is an exception. I say sometimes we have had salt 
water. 

4Q. That oceurs ? 

A. Yes; sometimes, but not often. 

5 Q. And it has happened that for some time the well will con- 
tinue to furnish a large amount of gas mixed with salt water? 

A. No, sir. 

6 Q. Has that never occurred ? 

A. It is a very rare case if you have salt water to startin on. [ 
think as a rule the salt water invariably increases. 

7 Q. The point is whether as a matter of fact there are no cases 
where the gas and the salt water both continue to be discharged 
from the well in considerable quantity for a long period of time. 

A. We couldn’t use the well under those conditions. 

8 Q. 1 am not asking whether you can use it or not. 
182 A. When a well develops that system it becomes perfectly 
worthless,and it is always shutin or abandoned. We cannot 
utilize it. I don’t remember of any case. We have some wells that 
haveshown that symptom, one or two, but I know of no case where. 
there was salt water coming in with the gas, no matter how small 
the quantity, but in a very short time the well was useless. 

9. The question is as to whether that does take place. 

A. No, sir; it constantly decreases if it does flow. I mean that it 
decreases in the ratio of the increase of salt water. I don’t mean 
that it would decrease just as a dry well would; it decreases largely 
in excess of that; that is my theory and my practice, too. 

10 Q. The larger the quantity of salt water the smaller will be- 
come the quantity of gas? 

A. Yes, sir; it decreases. 

11 Q. On the other hand, there might be, and are, cases where 
the salt water has been comparatively small in quantity and a very 
considerable amount of gas ? 

A. Yes; we sometimes find that the case when we first strike it; 
it is not very often that you strike a good well where you strike very 
much salt water. 
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12Q. Do you know anything about a well struck recently at 
Upper Sandusky, or near there? 

A. Yes, sir. 

13 Q. That was reported to be a very large well? 

A. Yes; I was at the well. 

14 Q. That has been throwing salt water, has it not? 

A. Yes; it was so reported to me. 

15 Q. And the flow of gas continued ? 

A. Well, I understand the well is not flowing now. They have 
shut it off; it flowed salt water for quite a number of days. 16 Q. 
I don’t know. The man I had there was not there very long. He re- 
ported the well flowing a large amount of salt water, but he went 
back again in a few days and the well was shut in. 


Plaintiffs at this point offered in evidence the issues of the Toledo 
Daily Blade from March 20th, 1889, to March 31st, 1889, inclusive ; 
also— 

The Toledo Commercial from March 20th, 1889, to March 31st, 
1889, inclusive. : 

The Sunday Journal of the dates March 24 and March 31, 1889. 

The Bee from March 20th, 1889, to March 31st, 1889, inclusive. 

Defendants, by their counsel, objected to the admission of each 
and all of said papers. 

It is stipulated that the actual attachment of the newspaper ex- 
hibits, on account of their bulk, being inconvenient, is waived; that 
either party may on the trial of the case may read from said papers 
so much thereof as shall be relevant to the issue in this controversy, 
and both parties reserve the right to except to the same on account 
of irrelevancy or incompetency. 


183 Plaintiffs recalled for further examination CHARLES A. 
VORTRIEDE, who, having been heretofore sworn herein, fur- 
ther deposes and says: 


Direct examination by Mr. Porrer : 


1 Q. I will ask you if, since your examination before, you have 
made an examination of the matters that I asked you to investigate 
and give further testimony upon. 

A. Yes, sir. 

2 Q. Will you state the result of such investigation and examina- 
tion ? 

(Objected to by defendants as incompetent and irrelevant.) —, 


A. The first thing to be ascertained was the ratio or proportion 
that the unimproved property bore to the improved, as to value on 
the duplicate. The tigures that we have prepared show that the 
improved property is 74%—that ts, the value of the improved prop- 
erty is 74 % of the duplicate. The second item was as to the num- 
ber of lots on the duplicate that were improved compared to those un- 
improved. The result of those figures is that 40% of the lots on 
the duplicate are improved. 
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, 3 Q. Can you give the valuations on the improved and on the 
unimproved ? 


(Objected to by defendants as incompetent and irrelevant.) 


A. Yes, sir. 
~The valuation of the improved property is ....-...-. $17,271,520 
Of the BREEIRIOVEE ..cece ccvecs .ccses seis ieeeeoeund 5,879,100 
On a total city duplicate valuation of....-.--.. $23,150,620 


Cross-examination by Mr. Kinney : 


1 Q. And the total valuation of personal property is how much? 

A. It is nine millions and something. I think I gave that be- 
fore. 

2 Q. About how does the duplicate valuation of the personal prop- 
erty compare with the real value, if you are able to state ? 

A. I could hardly make a guess at that. Of course the personal 
property—there is a good deal of it that don’t get onto the duplicate, 
and that we don’t know anything about. The personal property is 
on the duplicate at a much lower ratio than the real estate. 

3 Q. And the real estate is on the duplicate at about forty per 
cent.? 

A. I should consider it about forty per cent. at the present time. 
Ten years ago it was supposed to be about sixty per cent. 

4 Q. Have you any means of telling what proportion of those im- 
provements have been made within the last five years, say ? 

A. As to the number ? 

5 Q. Yes; the number and the value both. 

' A. I can find the statistics and give it from them. We have to 
| | furnish it every year. I find, on examination, it gives it for the 


whole county. I furnished it and could furnish it, but I would have 
to go through the assessor’s books for the different years and figure 


it up. 

! 6 Q. Can you tell us what the duplicate valuation of the property 

: in the city was in 1885 and for each subsequent year ? 

: A. Yes, sir. 

, 184 In 1886 it was, real estate.-......-.-.--..--.. $22,179,770 
| personal property -..--.. ---.... 8,118,620 
Total . 2.06 ccccce --ccccccccens+ cosacesssons $30,298,390 
In 1887 it was, real estate... -.._-- ooconiunsin eecinidbaiibagaada $22,559,910 
personal property ------.-----.-----. 8,242,390 


. BOORE cunts ten cey cncenscomseunmengeetie $30,802,300 
In 1888 it was, real estate...--- ouispasnsesnieeinandaeiaaiainiaia - $23,150,620 
personal property -.------------- ---- 9,467,100 


$32,617,720 
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1889 we have not got yet. It will be about a half million over 
1888. The principal reason for the decrease in the amount of the 
personal property is that the insurance companies, who have to 
make a return of their gross receipts this year, are only required to 
make returns from the first of May to the 3lst of December, on ac- 
count of a change in the law. 


Mr. Porrer: 


1 Q. Will vou state the duplicate valuation of the Augustus Schell 
property, so called, at Air Line Junction ? 

A. There are sixty-seven acres in section three, town. three, as- 
sessed at $27,030. 

2 Q. Also state the duplicate valuation of lot nine and the west 
twenty-three and one-half feet (233) of lot No. ten, Port Lawrence. 

A. It is assessed $29,830. 

3 Q. Also give the duplicate valuation of lot 57, Port Lawrence. 

A. $5,998. 

4Q. Also the duplicate valuation of the property described in the 
exhibit filed with the notary, described in a deed from Thomas C. 
St. John and wife to Wallace C. Andrews, being the south half of 
the south half of the northwest quarter of section No. 26, town. 9. 

A. The duplicate description is the south 59.22 acres, excepting 
.o4 of an acre in the southeast part of the northwest quarter of sec- 
tion 26, range seven, town. nine, 58.88 acres, $25,240 value. 

I find here the north 9.35 of the east half of the southwest quar- 
ter, except 2.30 acres in the southeast part of the southwest quarter 
of section 26, 7.5 acres, $3,150 valuation. 

Also two other small pieces in the southwest quarter, the north 
.26 of the east 19.9 acres of the west 28.67 acres of the southwest 
quarter, $90 valuation. 

Then the north 1.4 acres of the west 9.58 acres, $380. Those are 
the only pieces I find in section 26. 

Also 2.96 acres in that part east of Detroit avenue of the southeast 
quarter of section 27; valuation, $930. 

I also find the duplicate valuation of lots numbers 63 to 81, in- 
clusive, 84 to 86, inclusive, 107 to 122, inclusive, in Robinwood Ex- 

tension ; the aggregate is $4,000. 
185 0 Q. Can you give the duplicate valuation of the railroad 
property within the city for those years ? 

A. Yes, sir. 

6 Q. Please give it. 

(Objected to by the defendants as incompetent and irrelevant.) 

A. $1,495,470. . 

(Counsel for complainants here announced that the taking of tes- 
timony herein was concluded upon their case in chief.) 


THE STATE OF On?IO, me 
Lucas County, va 


I, Edward H. Smith, a notary public in and for the county and 
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State aforesaid, duly commissioned and qualified, do hereby certify 
that the above named (George H. Bodette, William T. Walker, 
George H. Cole, Thomas R. Wickenden, George H. Beckwith, Charles 
A. Vordtriede, E. W. Tolerton, Joseph W. Cummings, Francis J. 
King, True W. Childs, C. W. Manahan, George W. Davis, William 
J. Colburn, William A. Gosline, Robert Cummings, William F. 
Crane, Hamilton S. Corwin, William D. Hartupee, Edwin Squire, 
L. F. Barger, Edward Orton, Charles L. Stock, and John Tomkin) 
were by me severally sworn to testify the truth, the whole truth, and 
nothing but the truth ; that the signatures of the respective witnesses 
to their depositions were waived by consent of counsel; that the said 
depositions were by me taken in short-hand in the presence of said 
witnesses and afterwards reduced to typewriting, in accordance with 
stipulation of counsel, appearing at the taking thereof; that said 
depositions were taken at the time and place in said notice specified 
and continued from day to day as therein noted. 

I do further certify that I am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

In witness whereof I have hereunto set my hand and seal of office 
this 25th dav of October, A. D. 1889. 


EDWARD H. SMITH, 
Notary Public, Lucas County, Ohio. 


186 Exuisit A, Dep’n Geo. H. Cote. E. H.S., Notary. 


Board of aldermen, regular meeting. 


Monpay, Aug. 16, 1886—7.30 p. m. 


Present: Messrs. Cooke, Degnan, Locke, Lorenz, Schultz, Seek, 
Waring, and Cooney—8. 
Mr. Cooney, the president, in the chair. 


Petitions, ordinances, and resolutions. 


Mr. Locke presented an ordinance granting to the Nerthwestern 
Ohio Natural Gas Company the right and privilege to lay, maintain, 
and operate gas pipes in the city of Toledo, and to repeal an ordi- 
nance granting Citizens’ Natural Gas Company the right and privi- 
lege to maintain and operate gas pipes in city of Toledo; which 
was read the first time, rules suspended—ayes, 8—-and read the sec- 
ond time. , 

Mr. Lorenz moved to amend section 8. 

Lost. 

Mr. Locke moved to amend section 8 to make time for supply of 
gas October 1, 1887. 

Carried. 

On motion for suspension of rules for third reading. 

Lost—ayes, 5; nays, Messrs. Degnan, Lorenz, and Cooney—3. 
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Board of councilmen, regular meeting. 


Monpay, Aug. 23, 1886--7.30 p. m. 


Present: Messrs. Birkenhauer, Cole, Cooke, Gould, Hackett, Han- 
ner, Ketcham, Peiter, Raitz, Spain, Speilbusch,and King—12. 

Absent: Messrs. Hoffman, Merrill, Van Aarle, and Wade—4. 

Messrs. Hoffman and Van Aarle came in and took their seat. 


Business from board of aldermen. 


An ordinance granting to the Northwestern Ohio Natural Gas 
Company the right and privilege to lay, maintain, and operate gas 
pipes in the city of Toledo, and to repeal an ordinance granting to 
the Citizens’ Natural GasCompany the right and privilege to main- 
tain and operate gas pipes in city of Toledo; which was read the 
first time, rules suspended—ayes, 14—-and read second time. 

Mr. Ketcham moved Mr. Doyle be heard. 

Carried. 

Mr. Doyle addressed the board, and was followed by Mr. Charles 
Foster and Mr. C. A. King. 

Mr. Cooke moved to amend by striking out amendment made by 
aldermen board to section 8, as follows: | 

“The right to’further regulate the furnishing of said natural gas 
to consumers shall be subject to such terins and conditions as said 
common council and said company or corporation may hereafter 
determine upon.” 

Carried—ayes, 11; nays, Gould, Hackett, and Hoffman—s. 

Rules suspended——ayes, 13; nays, Mr. Hackett—1. 

Ordinance as amended read the third time and passed—ayes, 13 ; 
nays, Mr. Hackett—-1. 


187 Board of aldermen, regular meeting. 


Monpay, Aug. 30, 1886—7.30 p. m. 
Present: Messrs. Cooke, Degnan, Locke, Lorenz, Schultz, Seek, 
Waring, and Cooney—S8. 


Business from board of councilmen. 


An ordinance granting the Northwestern Ohio Natural Gas Com- 
pany the right and privilege to lay, maintain, and operate gas pipes 
in the city of Toledo, and to repeal an ordinance granting Citizens’ 
Natural Gas Company the right and privilege to maintain and op- 
erate gus pipes in the city of Toledo. 

For concurrence in amendment by board of councilmen, striking 
from ordinance the following amendment to the ordinance made by 
board of aldermen : 

“The right to further regulate the furnishing of said natural gas 
to consumers shall be subject to such terms and conditions as said 
common counci] and said company or corporation may hereafter de- 
termine upon.” 

Mr. Lorenz moved io amend ordinance on leave. 

Mr. Doyle heard for Ohio Natural Gas Company. 
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Amendment lost—ayes 4; nays, Messrs. Cooke, Locke, Schultz, 
and Seek—4. 

Mr. Lorenz moved to amend by the first clause of his amendment. 

Lost—ayes, Messrs. Degnan, Lorenz, Waring, and Cooney; nays, 4. 

On question of concurrence in amendment with board of council- 
men, lost-—ayes, Messrs. Cook, Locke, Schultz, and Seek—4; nays, 4. 


Board of councilmen, regular meeting. 


: Monpay, Sept. 6, 1886—6.30 p. m. 


Present: Messrs. Burkenhauer, Cole, Cooke, Gould, Hackett, Hoff- 
man, Merrell, Peiter, Speilbush, Wade, and King—11. 

Absent: Messrs. Hanner, Ketcham, Raitz, Spain, and Van- 
Aarle—5. 

Messrs. Ketcham, Spain, Raitz, Van Aarle,and Hanner came in 
and took their seats. 


Business from board of aldermen. 


Ordinances.—To grant to the Northwestern Ohio Natural Gas Com- 
pany the right and privilege to lay, maintain, and operate gas pipes 
in the city of Toledo, and to repeal an ordinance granting Citizens’ 
Natural Gas Company the right and privilege to maintain and op- 
erate gas pipes in city of Toledo. 

For concurrence in amendment made by aldermen board, 
188 struck out by board of councilmen and not concurred in by 
aldermen board. 

It was moved to recede as to amendment and adopt amendment 
of the board of aldermen : 

“ The right to further regulate the furnishing of said natural gas 
to consumers shall be subject to such terms and conditions as said 
common council and said company or corporation may hereafter 
determine upon.” 

Carried, and ordinance, as amended, passed—ayes, 16. 


An ordinance granting to the Nortliwestern Ohio Natural Gas Com- 
pany the right and privilege to lay, maintain, and operate gas 
pipes in the city of Toledo for heating and power purposes, aud 
repealing an ordinance entitled “ An ordinance granting to the 
Citizens’ Natural Gas Company the right and privilege to main- 
tain and operate gas pipes in the city of Toledo for heating and 
power purposes.” 


Section 1. Be it ordained by the common council of thé city 
of Toledo, That, subject to the terms, conditions, and provisions of 
this ordinance, there is hereby granted to the Northwestern Ohio 
Natural Gas Company, its successors and assigns, the right of way 
along, through, and under the streets, avenues, lanes, alleys, and 
public places in said city for the purpose of laying, constructing, 
maintaining, and using and operating one or more lines of gas 
mains and branch pipes, with necessary feeders and service pipes, 
drips, and other devices necessary for the successful operation of said 
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lines and pipes in the conducting, supplying, and delivering 
natural or produced gas to consumers thereof for heating and power 
purposes. 


Section 2. Whenever such company or corporation shall desire 


to lay down, relay, or extend their gas pipes through any of the 
streets, alleys, avenues, or public places of said city application fer 
that purpose shall be made to the city civil engineer of said city 
and permission therefor obtained in writing before making any ex- 
eavation or doing any other work in that connection; and all ex- 
cavations made and all work done under the power and authority 
conferred by this ordinance on the streets, alleys, avenues, and pub- 
lic places of said city shall be under the direction of the city civil 
engineer and to the approval of said engineer and the common coun- 
cil of said city: Provided, however, that said company or corpora- 
tion shall not make any excavation nor tear up the pavements for 
the purpose of Jaying any pipes in Summit street from Perry street 
to Elm street without permission being first granted therefor by 
resolution of the common council; but the said corporation may, 

under the direction of the city civil engineer, cross Summit 
189 street between the points aforesaid with their said pipes by 

tunnelling under said street in such manner as to not injure 
or affect the pavement of said street. 


Section 3. Such company or corporation shall not open or en-. 


cumber more of any street, avenue, alley, lane, or public place at 
any one time than may be necessary to enable it to proceed with 
advantage in laying such main feeder, connection, or service pipe, 
nor more than shall have been previously authorized by the permit 
in writing, obtained from the city civil engineer, nor shal! said com- 
pany or corporation permit any such street, alley, avenue, lane, or 
public place to remain open or encumbered for a longer period than 
may be reasonably necessary to execute the work for which the same 
shall have been opened, nor without putting up and maintaining 
the necessary barriers and lights so as to effectually prevent oceur- 
rence of any accident in consequence of such opening or encumber- 
ing of such street, alley, evenue, or public place. 

Section 4. Whenever such company shall open ground in any 
street, alley, avenue, or public place they shall forthwith, after lay- 
ing such mains, pipes, &c., in the same, restore the pavement, side- 
walk, and ground to a condition equally good as before and at their 
own expense ; and said company shall, also at their own expense, 
putand keep any portion of the street, pavement, planking, or 
macadamizing removed by them for such purpose in as good con- 
dition as the same was before such work or removal, and shall 
keep the same in as good condition for one year thereafter. 
If said company or corporation shall fail to do any of the work 
required by this section the same may be done by said city, 
and said company or corporation shall be liable for the costs 
thereof. 

Section 5. Such company or corporation shall do no permanent 
injury to any street, sidewalk, alley, avenue, or public place or in 
any manner unnecessarily disturb or interfere with any water or 
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gas pipes or any sewer now laid by said city or any other authorized 
person, company, or corporation ; also said The Northwestern Ohio 
Natural Gas Company shall save the said city of Toledo harmless 
from any and all damages or injury which it may at any time 
incur by reason of any excavation that shall be made under this 
ordinance or by reason of conducting said natural gas through the 
streets, alleys, lanes, and public places in saidicity by said company 
or corporation or its use by said company. : 

Section 6. Whenever the common council of the city of Toledo 

shall determine to pave or otherwise improve any of the 
190 streets, alleys, lanes, or public places of said city, said com- 

pany or corporation shall, if required so to do by ordinance 
of the common council, lay down their mains and service pipes in 
and afong the property so to be improved at such time as the 
common council may direct. 

Section 7. The Northwestern Ohio Natural Gas Company, its 
successors or assigns, shall make connections with the mains or 
brane! lines and lay service pipes for furnishing natural gas to con- 
sumers adjacent to said lines who may desire to use the same, pro- 
vided that in the opinion of the said common council the amount 
of gas consumed by such parties will justify the laying of said pipes 
and making such connections; said service pipes to be laid by said 
compauy to the curb line on all streets or avenues without expense 
to said parties desiring to use the same. 

Section 8. Should said The Northwestern Ohio Natural Gas 
Co., its successors or assigns, neglect or fail to prosecute with all 
reasonable diligence the work of bringing natural gas to Toledo 
for the foregoing purposes and fail te furnish a reasonable supply of 
the same by October Ist, 1887, the franchise and privileges herein 
granted may be bv a resolution, duly passed by said common council, 
declared forfeited and all rights hereby acquired shall then deter- 
mine and cease. The right to further regulate the furnishing of 
said natural gas to consumers shall be subject to such terms and 
conditions as said common council and said company or corporation 
may hereafter determine upon. This ordinance and all rights 
herein granted shall be subject to any general ordinance or ordi- 
nances which may hereafter be adopted by the common council 
regulating the mode and manner of laying, relaying, and repairing 
the mains or pipes, conductors, connections, and drips, and the con- 
ducting of gas through the streets, lanes, alleys, squares, docks, and 
lands of said city not inconsistent with the provisions of this ordi- 
nance. 

Section 9. That an ordinance entitled “An ordinance granting 
the Citizens’ Natural Gas Company the right to lav and maintain 
gas pipes in the streets, alleys,and public places in the city of Toledo 
for heating and power purposes, passed November 16th, 1885, be, 
and the same is hereby, repealed. 


Passed Sept. 6th, 1886. : 
Attest: H. D. STANDART, City Clerk. 
Approved Sept. 7, 1886. S. F. FORBES, Mayor. 
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191 Board of aldermen, regular meeting. 


Monpay, Sept. 13, 1886—7.30 p. m. 


Present: Messrs. Cooke, Degnan, Schultz, Seek, Waring, and 
Cooney—6. 
Absent: Messrs. Locke and Lorenz—2. 


Report of officers. 


His honor the mayor reported an agreement and bond of the 
Northwestern Ohio Natural Gas Company for $10,000, and resolu - 
tions: 

tesolved by the common council of the city of Toledo, That an 
agreement dated September 7, 1886, and signed by the Northwestern 
Ohio Natural Gas Company, by Charles Foster, president, and also 
a bond of $10,000, of same date, signed by the Northwestern Ohio 
Natural Gas Company, by Charles Foster, president; Charles Foster, 
and b. F. Nichols, be, and the same hereby are, approved and ac- 
cepted. 

Adopted—ayes, 6. 


Board of councilmen, regular meeting. 


Monpay, Sept. 30, 1886—7.30 p. m. 


Present: Messrs. Birkenhauer, Cole, Cooke, Gould, Ketcham, 
Peiter, Raitz, Spain, Speilbusch, Van Aarle, Wade, and King—12. 

Absent: Messrs. Hackett, Hanner, Hoffman, and Merrell. 

Mr. Hoffman came in and took his seat. 


Business from board of aldermen. 


Resolved by the common council of the city of Toledo, That an 
aareement dated September 7, 1886, and signed by the Northwestern 
Ohio Natural Gas Company, by Charles Foster, president, and also 
a bond for $10,000, of same date, signed by the Northwestern Ohio 
Natural Gas Company, by Charles Foster, president ; Charles Foster, 
and b. F. Nichols, be, and the same hereby are, approved and ac- 
cepted. 

Adopted—ayes, 12. | 

I hereby certify that the foregoing ordinance and minutes are 
true and correct copies of originals on file in the office of the city 


clerk of the city of Toledo. . 
G. H. COLE, City Clerk. 


192. Exursit B to Dep’n or Geo. H. Core. E. H. S., Notary. 


Board of aldermen, regular meeting. 


Monpay, Aug. 30, 1886—7.30 p. m. 


Present: Messrs. Cooke, Degnan, Locke, Lorenz, Schultz, Seek, 
Waring, and Cooney—8. 
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Business from board of councilmen. 


Mr. Cooney, on leave, presented an ordinance granting the Toledo 
Natural Gas Company the right and privilege to lay, maintain, and 
operate gas pipes in the city of Toledo for heating and power pur- 
poses; which was read first time, rules suspended—ayes, 7 ; nays, 
Mr. Lorenz—1. 

Read second time. 

Mr. Lorenz moved to amend as follows : 

Section 9. Within 30 days after the passage of this ordinance 
the said company shall execute and deliver to the city of Toledo an 
agreement, in such form as shall be approved by the city solicitor, 
expressing the assent of said company to and undertaking to per- 
form the terms and requirements of this ordinance on its part and 
to furnish gas to all persons requiring it in the city of Toledo (so 
far as said company may be able), without preference or favoritism, 
on equal terms and at reasonable prices, reference being had to the 
cost of producing and delivering the same and the prices for like 
supplies in other cities. 

Carried, rules suspended—aves, 7; nay, Mr. Locke—1. 

Read third time and passed-——ayes, 7; nays, Mr. Locke—1. 


Board of councilmen, regular meeting. 


Monpay, Sept. 6, 1886—7.30 p. m. 
Preseut: Messrs. Birkenhauer, Cole, Cooke, Gould, Hackett, Hoff- 
man, Merrell, Peiter, Speilbusch, Wade, and King—11. 
Absent: Messrs. Hanner, Ketcham, Raitz, Spain, and Van 
Aarle—85. 
Messrs. Ketcham, Spain, Raitz, Van Aarle, and Hanner came in 
and took their seats. 


Business from board of aldermen. 


Ordinances.—To grant to the Toledo Natural Gas Company the 
right and privilege to lay, maintain, and operate gas pipes in the city 
of Toledo for heating and power purposes. 

Mr. Cooke moved to suspend rule No. 16. 

Carried—ayes, 13; nays, Messrs. Cole, Gould, and Spain—3. 

Ordinance was read first time, rules suspended—ayes, 16; read 
second time, rules suspended—ayes, 16; read third time, and 
passed—ayes, 16. 


193 Board of aldermen, regular meeting. 


Monpay, Sept. 27, 1886—7.30 p. m. 
Present: Messrs. Cooke, Degnan, Locke, Schultz, Waring, and 


Cooney—6. 
Absent: Mr. Seek—1. 


Report of officers. 


The city clerk reported communication from his honor the 


174 JAMES W. FELLOWS ET AL. VS. 


shall, if required so to do, by order of the common council, lay 
down their mains and service pipes in and along the property so to 
be improved at such time as the common council may direct. 

Secrion 7. The Toledo Natural Gas Company, its successors 
or assignees, shall make connections with the mains or branch 
lines and lay service for furnishing natural gas to consumers 
adjacent to said lines who may desire to use the same: Pro- 
vided that, in the opinion of said common council, the amount 
consumed by such parties will justify the laying of said pipes 
and making such connections, said service pipes to be laid by said 
company to the curb line on all streets or avenues without expense 
to said parties desiring to use same. 

Section 8. Should the said Toledo Natural Gas Company, its 
successors or assignees, neglect or fail to prosecute with all reason- 
able diligence the work of bringing natural gas to Toledo for the 
foregoing purposes and fail to furnish a reasonable supply of the 
same by October Ist, 1887, the franchises and privileges herein 
granted may be by a resolution, duly passed by said common coun- 
cil, declared forfeited and all rights hereby acquired shail then 
determine and eease. The rightto further regulate the furnishing 

of said natural gas to consumers shall be subject to such terms 
196 and conditions as said common council and said vom- 

pany or corporation may hereafter determine upon. This 
ordinance and all rights herein granted shall be subject to any gen- 
eral ordinance or ordinances which may hereafter be adopted by the 
common council regulating the mode and manner of laying, relay- 
ing, and repairing the mains or pipes, conductors, connections, and 
drips, and the conducting of gas through the streets, lanes, allevs, 
squares, docks, and lands of said city not inconsistent with the pro- 
Visions of this ordinance. 

Section 9. Within 30 days after the passage of this ordinance the 
said company shall execute and deliver to the city of Toledo an 
agreement in such form as shall be approved by the city solicitor, 
expressing the assent of said company to and undertaking to per- 
form the terms aud requirements of this ordinance on its part, and 
to furnish gas to all persons requiring it in the city of Toledo (so 
far as said company may be able) without preference or favoritism, 
on equal terms and at reasonable prices, reference being had to the 
cost of producing and delivering the same and the prices for like 
supplies in other cities. 

Passed Sept. 6, 1586. 

Attest: H. D. STANDART, City Clerk. . 

Approved Sep. 15th, 1886. 

Ss. F. FORBES, Mayor. 


The foregoing is a true and correct copy of the original ordinance 
and minutes on file in the office of the city clerk of the city of 


Toledo. 
G. H. COLE, City Clerk. 


i. 
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197 An Ordinance. 


An ordinance fixing the price of natural gas to be charged by nat- 
ural-gas companies in the city of Toledo for the period of three 
years. 


Section 1. Be it enacted by the common council of the city of 
Toledo, That the natural-gas companies which have conducted their 
pipes and mains to or laid them in the city of Toledo, or which are 
conducting or laying or shall hereafter, during the term fixed in 
this ordinance, conduct or lay its pipes and to and in said city for 
the purpose of furnishing natural gas to the citizens of said city 
shall, for the period of three years from the passage of this ordinance, 
be entitled to charge for such gas furnished to the citizens and pub- 
lic buildings the prices named and the schedule hereinafter given, 
and that when said natural-gas companies or any of them shall 
file with the city its or their assent in writing to the terms of this 
ordinance, as provided in section 2479 of the Revised Statutes of 
Ohio, the said ordinance and acceptance shall be treated and 
deemed as a compliance with sections 2478 and 2479 of the Revised 
Statutes of the State of Ohio, and the said council shall not for the 
term aforesaid, by ordinance or otherwise, require said companies 
to furnish said gas at a price lower than that herein named: Pro- 
vided that nothing herein contained shall be construed as granting 
to existing companies any exclusive rights or privileges or prevent 
any other company from furnishing natural gas to the citizens of 
said city. 

Section 2. The schedule of prices hereinabove referred to is as 
follows: 

Rates for hotel cooking made known after examination of the 
premises, but not to exceed the rates herein given. 

The following rates will be charged for fuel gas: 


For Cooking. 


a ee ee pe ee 


From November l to May 1. From May 1 to November I. 


If paid before the 10th. If paid before the loth. 
Vonthly Monthly ' —_ = 
charges Discount. Charges. charges. Discount. Charges. 


No.Tmixer $1 66 16 $ 


No.7 mixer $2 78 28 2% 1 50 
No.5 mixer 2 vz 22 200 No. 5mixer 1 39 14 | 12 
No.3 mixer. 1 67 7 1 SO No. 3 mixer 83 aL 75 


For Large Cooking Range. 


— — oe — - — — a oe os 


From November 1 to May 1. | From May 1 to November 1. 


No. 9 mixer net 2S 33 $3 09 ] No. 9 mixer $222 4.22 $2 00 


ae id iat * ; 
ee. wit 
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For Laundry. 


(When gas is furnished for cook stove also.) 


| 


'Monthly ,,;... i aii Monthly pice Cc es 

| charges. Discount. ¢ harges. | charges. Discount. | *harges. 
i Pe ae: Se —— me 
No. 7 mixer ..... | $111 All $i oo No. 5 mixer..... 383 | 08 .75 

' 


. — 


Manufacturers’ rates for fuel shall be 75 per ceni. of the cost of coal, and no more. 
For Heating. 


No. 7 Mixer. 


if paid before the 10th. If paid before the 10th. 
Vonthly Annual — 
charges. tiseonnt. | Charges. harges. Discount. Charges. 
" ! a saiintesmuiiiii 
Ist wixer...... $5 00 a $4 50 Ist mixer.... $10 00 $3 00 $27 00 
2d mixer..... 144 44 400 2d mixer..... 26 4 2 4 24 Ow 
3d mixer...... + 89 a0) 3 3d mixer.... 23 34 2 34 21 00 
4th mixer... 3 33 a | 300) 4th mixer.. 9 98 1 98 ‘18 00 
Sth mixer..... 2 78 28 2m hth mixer... 16 68 1 68 15 00 
6th mixer..... 2 22 22 200 ith mixer.. 13 32 1 32 12 00 
No. 5 Mixer. 

‘s “per : ied aes 
If paid before the loth, If paid before the loth. 

Monthly Annnal a 

Charges. 1)jcount. Charges. charges.’ piseount. Charges. 
Ist mixer... $3 80 39 $3 50 Ist mixer....| $23 34 $2 34 $21 0 
2d mixer......| 3 3 $4 3.00 2d mixer....| 19 98 1 9s 18 00 
dd mixer .....! 2 78 28 2h 3d mixer....| 16 68 1 58 15 00 
4th mixer...) 2 22 22 200 4th mixer... 13 32 1 32 lz 00 
Ath mixer..... 1 66 16 1 ith mixer...! 9 46 6 9 00 
ith mixer... 1 39 14 ) 25 Oth mixer...’ 8 34 s4 7 5 


No. 3 Mixer. 


For heating small rooms and for specia! purposes. 


“ 


If paid before the 10th. 


a 


f 


Monthly charges. 
Discount. Charges. 


Ist mixer SORE EERE ET OEE EEE TETHER Hee CEE CORO PRR RO Hee fe eee $2 22 22 $2 oo 
BE MBE ROP ..ccccce- soccceces cocccccccsosccsooecoes nevee coccsece: esesocssooscooces lL 66 a 1 50 
lurnaces. 

If paid before 10th, Annual contracts, 
Monthly ) a 
charges. ; Annual | 
Discount. Charges. isco 
large charges. Diseount. Charges. 
' 
“A” mixer, 21-inch fire pot... $6 95 $ 70 $i} 25 S41 70 $i 2 | $37 50 
“B” mixer, 24-inch fire pot... 8 64 sti 7 8 Bl 96 516 | 46 80 
“a” mixer, 26-inch fire pot... 9 44 of 8 50 o6 GF 5 64 ¢ 51 00 
“TD” mixer, 28 inch fire pot... ly (0 1m 9 00 A000 600 | i400 
hte mixer, 30-inch fire pot... 11 66 1 16 1 a0 Ho O68 6 9H 63 00 
“F” mixer, 35-inch fire pot... 13 89 1 39 lz 50 a3 3 8 34 75 00 


Passed July 5, 1887. 
Fk. I. KING, 
President Board of Councilmen. 
P.H. pa ty 
‘de 
Attest: G. H. COLE, City Clerk. aa oe 


4 
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198 Exnisit C To Dep’n or Geo. H. Cote. E. H.S., Notary. 


Whereas on the 5th day of July, 1887, the common council of the 
city of. Toledo passed and on the 7th day of July, 1887,the mayor of 
said city approved an ordinance regulating and fixing the minimum 
rates to be charged by natural-gas companies having their pipes and 
mains in said city for natural gas furnished by such companies to 
the citizens, public grounds, buildings, streets, lanes, alleys, avenues, 
wharfs, and landing places in such city, pursuant to sections 2478 
and 2479 of the Revised Statutes of the State of Ohio, for the period 
of three years from the date of the passage of said ordinance; and 
whereas a certified copy of said ordinance has, by the city clerk of 
said city, been furnished to this company, and the terms of said or- 
dinance and the schedule of prices thereim fixed has been fully con- 
sidered by this company: Now, therefore, 

Resolved, That the Toledo Natural Gas Company, for itself, its 
successors and assigns, does herebv accept the terms of said ordi- 
nance and schedule of rates therein fixed for the period therein 
named; and the secretary of this company is hereby directed to 
make out and file with the city clerk of said city a written copy of 
this preamble and resolution, which shall be signed by the vice- 
president and secretary of this company and sealed with the seal of 
this company as evidence of such acceptance and approval. 


Said resolution, upon motion of Milton Taylor, being seconded, 
was put upon its passage and unanimously adopted. 
[SEAL. | L. H. SMITH, 
Vice-President. 
A. F. CRANE, Secretary. 


Exuisit D to Dep’n or Geo. H. Cote. E. H.S., Notary. 


To the city council of the city of Toledo and the clerk of said city : 


In accordance with the terms of the ordinance passed by the city 
council fixing the price of natural gas for three years, and in accord- 
ance with the provisions of section 2479 of the Revised Statues of 
Ohio, the Northwestern Ohio Natural Gas Company hereby as- 
sents to and files its written acceptance of the terms of said ordi- 
nance. 

Dated July 7, 1887. 

THE NORTHWESTERN OHIO 
NATURAL GAS COMPANY. 
H. 8S. CORWIN, Gen’l Sup’. 


199 I hereby certify that the foregoing are true and correct 
copies of the originals on file in the office of the city clerk 


of the city of Toledo. 
G. H. COLE, City Clerk. 
23—1215 


ee 
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200 Exuisir E to Der’n or T. R. WickeNDEN. E. H.S., Notary. 
Contract for Lighting Parts of the City of Toledo with Electric Lights. 


This agreement, made and concluded this 5th day of Novem- 
ber, 1888, by and between the City of Toledo, party of the first part, 
and the Toledo Electric Company, party of the second part, wit- 
nesseth : 

First. That the party of the first part hereby grants to the party 
of the second part the right and privilege of erecting and main- 
taining all necessary poles, supports, wires, cables, lamps, or other 
appurtenances in and upon such streets, lanes, alleys, public grounds, 
bridges, and landings as shall enable sajd party of the second part 
to fulfill and carry out the terms of this contract; said poles, sup- 
ports, wires, cables, lamps, and other appurtenances to be erected 
subject to all ordinances governing poles and wires, and to the satis- 
faction of the city civil engineer and committee on gas or lighting. 

2ud. This grant shall continue from the date of the approval of 
this contract until and including December 31st, 1893, subject to the 
conditions hereinafter contained, and to forfeiture and defeasance at 
the option of the party of the first part, in case said party of the 
second part shall not well and faithfully keep and perform all the 
covenants and conditions on its part to be kept and performed, as 
the same are herein contained. 

3rd. Said party of the second part hereby agrees to erect and 
maintain, at its own cost and expense, posts, wires, & lamps, with 
the necessary appurtenances and fixtures, at such points on the 
streets, ways, and bridges of the city as are specified in the schedule 
marked “A” and hereto attached, and at such other points in the 
city as the common council may hereafter determine by ordinance 
within the life of this contract, and said lamps shall be lighted 
and the lights extinguished each and every night in the year from 
and including. January Ist, 1889, to December 31st, 1893, and said 
lamps shall be lighted from dusk in the evening until daylight in 
the morning, and said lamps shall be standard 2,000 candle-power 
arcs, of either the Brush, Thompsou-Houston, or United States Elec- 
tric Lighting Company’s system, and said lamps shall be suspended 
ata height of about thirty feet above the surface of the street where 
they are located. 

4th. The party of the second part agrees to have said lamps named 
in the schedule attached erected and ready for use by January Ist, 
1889. , 

Sth. In consideration of the faithful and entire performance of 

the foregoing stipulations by the party of the second part 
201 anda bond in the sum of five thousand (5,000) dollars guar- 


anteeing the faithful performnance of the same, the party of. 


the first part hereby agrees to pay or cause to be paid to the said 
party of the second part for the lights herein provided for the sum 
of one hundred (100) dollars per lamp per year, and for lamps ordered 
during time covered by this contract at the same proportional rate; 
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and it is further agreed that should any of the lamps furnished 
under this contract fail to burn during any part of the hours speci- 
fied in this contract the party of the first part shall, at the end of 
each month or oftener, notify the party of the second part of the time 
of such failure, and a deduction of two and one-half (24) cents per 
hour shall be made from the sum above stated for each and every 
lamp thus reported. 

The payments shall be made in the following manner to wit: For 
the lamps used at or in any of the public buildings of the city or 
any other lamps ordered by the city to be paid out of the general or 
any other regular fund, bills shall be rendered quarterly, and said 
bills shall be paid in cash, allowing a reasonable time for the pas- 
sage of the claim ordinance in the regular routine of business, 
and for those lamps located on the various streets, the cost of 
which is to be assessed on the property abutting on the streets, the 
party of the second part shall on or before the tenth day of July of each 
year render bills to the city council for the sums then due on account 
of said lamps, and said sums shall be paid by valid assessment 
upon the lots and lands bounding and abutting on the streets 
lighted, which streets and their limits shall be defined in the ordi- 
nance providing for said lights. Said assessment shall be made 
payable to the auditor of the city of Toledo within ten days after 
the passage of the assessing ordinance; and in case said assessment 
or any part thereof shall remain unpaid at the expiration of said 
ten days said unpaid portion shall then be duly certified to the 
auditor of Lucas county, to be by him placed on the tax duplicate 
for collection. 

6th. The party of the second part hereby expressly agrees to save 
harmless the city of Toledo from any and all damages, cost, and 
expense for which said city may become liable on account of any 
injuries or damages that may be sustained by any person or persons 
or corporation resulting from or on account of the right and privi- 
lege to erect and maintain posts, lines, lamps, cables, lights, &c., as 
granted in this contract; and in case such claim for damages shall 

at any time be made against said party of the first part said 
202 ~~ party of the first part shall notify said party of the second 

part in writing of such claim, and if said party of the second 
part shall not within ten days thereafter satisfy such claim or notify 
the party of the first part that it will defend at its own cost and ex- 
penge any action which may be prosecuted on such claim and save 
said party of the first part harmless from all damages or expenses 
which may grow out of the same, the party of the first part may 
itself settle and adjust such claims and shall have the right to re- 
cover of said party of the second part any sum of money it may 
have paid in such settlement or adjustment. 

In witness whereof the parties have hereunto set their hands and 
seals the day and year first above written. 

THE TOLEDO ELECTRIC COMPANY. 
By THE TOLEDO ELECTRIC COMPANY. 
L. S. BAUMGARDNER, V. P. 
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I hereby certify that the foregoing is a true and correct copy of 
the original contract on file at the office of the city clerk of the city 
of Toledo. 


203 Schedule “A,” referred to in the foregoing contract, gives a 
list of the intersections at which the lights are located. 


204. Exnuinit F to Der’x or T.R. Wickenpven. E. H.S., Notary. 


Contract for Lighting Parts of the City of Toledo with Electric Lights. 


This agreement, made and concluded this fifth day of November, 
1888, by and between the City of Toledo, party of the first part, and 
the Western Electric Light and Power Company, party of the second 
part, witnesseth : 

First. That the party of the first part hereby grants to the party 
of the second part the right and privilege of erecting and maintain- 
ing all necessary poles, supports, wires, cables, lamps or other appur- 
tenances in and upon such streets, lanes, alleys, public grounds, | 
bridges, and landings as shall enable said party of the second part 
to fulfill and carry out the terms of this contract; said poles, sup- 
ports, wires, cables, lamps, and other appurtenances to be erected 
subject to all ordinances governing poles and wires, and to the satis- 
faction of the city civil engineer and committee on gas or lighting. 

2nd. This grant shall continue from the date of the approval of 
this contract until and ineluding December Ist, 1893, subject to the 
conditions hereinafter contained, and to forfeiture and defeasance at 
the option of the party of the first. part, in case said party of the 
second part shall not well and faithfully keep and perform all the 
covenants and, conditions on its part to be kept and performed, as | 
the same are herein contained. | ; 

srd. Said party of the second part hereby agrees to erect and | 
maintain, at its own cost and expense, posts, wires, & lamps, with 
the necessary appurtenances and fixtures, at such points on the . 
streets, ways, and bridges of the city as are specified in the schedule 
marked “ B” and hereto attached, and at such other points in the 
city southwest of Jefferson street and on the east side of Maumee 
river as the council may hereafter determine by ordinance within 


the life of this contract, and said lamps shall be lighted and’ the 
lights extinguished each and every night in the year from and in- 
eluding January Ist, 1889, to December 3lst, 1893, and said lamps | 


shall be lighted from dusk in the evening until daylight in the 
morning, and said lamps shall be standard 2,000 candle-power ares, 
of the system of the Western Electric Company of Chicago, and said 
lamps shall be suspended at a height of about thirty feet above the 
surface of the street where they are located. 

4th. The party of the second part agrees to have said lamps named 
in the schedule attached erected and ready for use by January Ist, 
1889, unavoidable delays excepted. : 


ae ee 


ees 
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205 5th. In consideration of the faithful and entire performance 
of the foregoing stipulations by the party of the second part 
and a bond in the sum of five thousand (5,000) dollars, guaranteeing 
the faithful performance of the same, the party of the first — hereby 
agrees to pay or cause to be paid to’the said party of the second 
part for the lights herein provided for the sum of one hundred (100) 
dollars per lamp per year, and for lamps ordered during time 
covered by this contract at the same proportional rate; and it is 
further agreed that should any of the lamps furnished under this 
contract fail to burn during any part of the hours specified in this 
contract the party of the first part shall, at the end of each month or 
oftener, notify the party of the second part of the time of such failure, 
and a deduction of two and one-half (2}) cents per hour shall be 
made from the sum above stated for each and ever lamp thus re- 
ported. The payments shall be made in the following manner, to 
wit: For the lamps used at or in any of the public buildings of the 
city or any other lamps ordered by the city to be paid out of the 
general or any other regular fund, bills‘shall be pearl mon’ quarterly, 
and said bills shall be paid in cash, allowing a reasonable time for 
the passage of the claim ordinance in the regular routine of busi- 
ness, and for those lamps located on the various streets, the cost of 
which is to be assessed on the property abutting on the streets, the 
party of the second — shall on or before the tenth day of July of 
each year render bills to the city council for the sums then due on 
account of said lamps, and said sums shall be paid by valid assess- 
ments upon the lots and lands bounding and abutting on the streets 
lighted, whicli streets and their limits shall be defined in the ordi- 
nance providing for said lights. Said assessment shall be made 
payable to the auditor of the city of Toledo within ten days after the 
passage of the assessing ordinance; and in case said assessment or 
any part thereof shall remain unpaid at the expiration of said ten 
days said unpaid portion shall then be duly certified to the auditor 
of Lucas county, to be by him placed on the tax duplicate for collec- 
tion. 
6th. The party of the second part hereby expressly agrees to save 
harmless the city of Toledo from any and all damages, cost, and ex- 
pense for which said city may become liable on account of any in- 
juries or damages that may be sustained by any person or persons or 
corporation resulting from or on account of the right and privilege 
to erect and maintain posts, lines, lamps, cables, lights, &e., as 
granted in this contract; and in case such claim for damages 
206 ~~ shall at any time be made against said party of the first part 
said party of the first part shall notify said party of the see- 
ond part in writing of such claim, and if said party of the second 
part shall not within ten days thereafter satisfy such claim or notify 
the party of the first part that it will defend at its own cost and ex- 
pense any action which may be prosecuted on such claim and save 
said party of the first part harmless from all damages or expenses 
which may grow out of the same, a of the first party may 
itself settle and adjust such claims and shall have the right to re- 
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cover of said party of the second part any sum of money it may have 
paid in such settlement or adjustment. 
In witness whereof the parties have hereunto set their hands and 
seals the day and year first above written. 
THE WESTERN ELECTRIC LIGHT AND 
POWtR COMPANY, 
By H. 8S. WALBRIDGE, Vice- President. 
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Confirmed by the common council of the city of Toledo by resolu- 
tion adopted November 12th, 1888. 


I hereby certify that the foregoing is a true and correct copy of 
the original contract on file in the office of the city clerk of Toledo, 
Lucas county, Ohio. 


207 The Schedule “B” referred to in the foregoing contract 
gives a list of the intersections at which the lights are lo- 
cated. 


208 Exuipit No.1. Oct. 25, 1889. E. H. Smith, Stenogranher. 
Warranty Deed with Dower. 


Know all men by these presents that we, Jessup W. Scott and 
Susan Scott, in consideration of fifty-five thousand dollars to us paid 
by John B. Carson, the receipt whereof is hereby acknowledged, do‘ 
hereby bargain, sell, and convey tothe said John B. Carson, his 
heirs and assigns forever, the following real estate, viz: 

Lot number nine (9) and all that part of lot number ten (10) not 
conveved by William Oliver to Willard J. and Munson H. Daniels 
in 1834, all in the Port Lawrence division of the city of Toledo, 
Lucas county, Ohio, the part of said lot No. ten (10) which is hereby 
conveyed being the southwesterly part of said lot and having a 
frontage on Summit street of thirty-three and a half (333) feet, more 

or less, and extending back the same width to the alley in 
209 the rear of said lot, together with the privileges and appur- 
tenances to the same belonging : 

To have and to hold the same to thesaid John B. Carson, his 
heirs and assigns forever, we hereby covenanting that at the date 
hereof we are lawfully — of said above-described premises and have 
good right to convey the same, and that the title so conveyed is 
clear, free, and unincumbered, and that we will warrant and de- 

fend the same against all claims whatsoever. 
210 And I, Susan Scott, wife of the said Jesup W. Scott, in eon- 
sideration of one dollar to me in hand paid, do remise, re- 
lease, and forever quitclaim unto the said grantee all my right, by 
way of dower or otherwise, in and to the above-granted premises. 
In witness whereof the said Jesup W. Scott and Susan Scott 


‘ 
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have hereunto set their hands and seals this first day of February, 
in the year eighteen hundred and seventy-three. 
JESUP W. SCOTT. [sgat. 
SUSAN SCOTT. SEAL. 


Signed, sealed, and delivered in presence of— 
J. P. PUGSLEY. 
HENRY R. DONN. 


THe STaTeE OF Onto, 
Lucas County, 


Be it remembered that on the first day of February, in the year 
of our Lord one thousand eight hundred and seventy-three, before 
me, the subscriber, a notary public within and for said county, per- 
sonally came Jesup W.Scottand Susan Scott, thegrantorsin the above 
conveyance, and acknowledged the signing and sealing thereof to 
be their voluntary act and deed for the purpose therein mentioned ; 
and the said Susan Scott, wife of the said Jesup W. Scott, being 
examined by me separate and apart from her said husband and the 
contents of said deed made known and explained to her, did declare 
that she did voluntarily sign, seal, and acknowledge the same, and 
that she was still satisfied therewith, as her act and deed, for the 
uses and purposes therein mentioned. 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year aforesaid. 

[SEAL. | ISAAC P. PUGSLEY, 
Notary Public, Lucas Co., Ohio. 


211 [Endorsed:] Certified copy. Warranty deed, with dower, 

from Jesup W. Scott & wife to John B. Carson. Date, 
Transferred Feb. 1, 1873. E. W. Lenderson, county auditor. Re- 
corder’s office, Lucas county. Received for record February Ist, 1873, 
and recorded in vol. 76 of Deeds, page 133, March 8, 1873. Josiah 
‘V. White, recorder. 


I, Wm. V. McMaken, recorder of Lucas county, Ohio, do hereby 
certify that the within and foregoing is a true and correct copy of a 
certain warranty deed executed by Jesup W. Scott & wife to John B. 
Carson, bearing date of Feb’y Ist, 1873, and duly recorded in my 
oftice Feb’y Ist, 1873, in vol. 76 of Deeds, p. 133. 

Witness my hand and official seal this 22ud day of October, 1889. 

[SEAL. | WM. V. McMAKEN, 
Recorder, Lucas Co., Ohio. 


212 Exuipit No. 2. Oct. 25, 1889. E. H. Smith, Stenographer. 
Warranty Deed, with Dower. 


Know all men by these presents that we, John D.Crennan and 
Catharine Crennan, of Toledo, Lucas county, Ohio, in consideration 
of nine thousand ($9,000.00) dollars to us paid by John B. Carson, 


I ROI ge 
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of Toledo, Lucas county, Ohio, the receipt whereof is hereby ac- 
knowledged, do hereby bargain, sell, and convey to the said John 
B. Carson, of Toledo, Ohio, his heirs and assigns forever, the follow- 
ing real estate, viz: 
Lot number fifty-seven (No. 57), in the Port Lawrence di- 
213 ~—svision of the city of Toledo, Lucas county, State of Ohio, to- 
gether with the privileges and appurtenances to the same 
belonging: 

To have and to hold the same tothe said John B. Carson, of 
Toledo, Lucas county, Ohio, his heirs and assigns forever, we hereby 
covenanting that the title so conveyed is clear, free, and unincum- 
bered, and that we will warrant and defend the same against all 
claims whatsoever excepting one-half (}) of the taxes on said lot for 

the year 1870. 


214 And I, Catharine Crennan, wife of the said John D. Cren- 


nan, of Toledo, Ohio, in consideration of one dollar to me in 

hand paid, do remise, release, and forever quitclaim unto the said 

grantee all my right, by way of dower or otherwise, in and to the 
above-granted premises. 

In witness whereof the said John D. Crennan and Catharine 

Crennan, of Toledo, Ohio, hereunto set our bands and seals this 

11th day of November, in the year eighteen hundred and seventy. 


J. D. CRENNAN, SEAL. 
CATHARINE CRENNAN. {[sgAL. 
Signed, sealed, and delivered in presence of— 
HENRY LORENZ. 
b. F. HOLLISTER. 


[Internal revenue stamp, $9. J. D.C. 11, 11, ’70.] 


Tue STATE OF OHIO, 
Lucas County, 


Be it remembered that on the 11th day of November, in the year 
of our Lord one thousand eight hundred and seventy, before me, 
the subscriber, a notary public within and for said county, person- 
ally came John D.Crennan and Catharine Crennan, of Toledo, 
Ohio, the grantors in the above conveyance, and acknowledged the 
signing and sealing thereof to be their voluntary act and deed for 
the purpose therein mentioned; aud the said Catharine Crennan, 
wife of the said John D. Crennan, being examined by me separate 
and apart from her said husband and the contents of said deed 
made known and explained to her, did declare that she did volun- 
tarily sign, seal, and acknowledge the sane, and that she is still sat- 


isfied therewith as her act and deed for the uses and purposes therein 


mentioned. ; 
In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year aforesaid. 


HENRY LORENZ, 
[SEAL. ] Notary Public, Lucas County, Ohio, 


7 
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215 [Endorsed :] Certified copy warranty deed, with dower, 

from John D. Crennan & wf.to John B.Carson. Transferred 
Nov. 24,1870. E. W. Lenderson, county auditor. Recorder’s office, 
Lucas county. Received for record Nov. 24, 1870, and recorded in 
—_ 65 of Deeds, page 485, Nov. 30,1870. Josiah W. White, re- 
corder. 


I, Wm. V. McMaken, recorder of Lucas county, Ohio, do hereby 
certify that the within and foregoing is a true and correct copy of a 
certain warranty deed executed by J. D. Creunan & wf. to Jobn B. 
Carson, bearing date of Nov. 11th, A. D. 1870, and duly recorded in 
my office Nov. 24th, A. D. 1870, in vol. 65 of Deeds, page 485. 

Witness my hand and official seal this 22d day of Oct., A. D. 1889. 

WM. V. McMAKEN, 
[ SEAL. |} Recorder Lucas Co., O. 


216 Exnripir No.3. Oct. 25, 1889. E. H. Smith, Stenographer, 
Warranty Deed, with Dower. 


Know all men by these presents that I, Frederick Prentice, in 
consideration of ninety-two thousand dollars to me paid by Horace 
F. Clarke, of New York city, the receipt whereof is hereby acknowl- 
edged, do hereby bargain, sell, and convey to the said Horace F. 
Clark, bis heirs and assigus forever, the following real estate, viz : 

That part of the west half of section number three (3), in township 
number three (3), of the United States reserve of twelve miles square 
at the foot of the rapids of the Miami of Lake Erie, county of Lucas 
and State of Ohio, bounded and described as follows, to wit: Com- 
mencing on the west line of said section at the southwest corner of 
lands conveyed to William Oliver in partition by deed dated June 
—, 1847, and running thence east on the line of the lands so con- 
veyed to said Oliver to the east line of the west half of said section ; 
thence south along said last-mentioned line nineteen chains and one 
link; thence west on a line parallel to said line of lands conveyed 
to said Oliver to the west line of said section, and thence north on 
said west line of said section to the place of the beginning, contain- 
ing seventy-eight & ;jsths acres of land, more or less, and lying 
adjoining and next north of land owned by the Michigan Southern 

and Lake Shore Railroad Company and being the same land 
217. conveyed to said grantor by Harriet O. Hall, together with 
the priviliges and appurtenances to the same belonging: 
($92 U.S. R. F. P. May 4, 1872.) 

To have and to hold the same to the said Horace F. Clark, his 
heirs and assigns forever, | hereby covenanting that the title so 
conveyed is clear, free, and unincumbered, and that [ will warrant 

and defend the same against all claims whatsoever. 
218 And I, Mary J. Prentice, wife of the said Frederick Pren- 
tice, in consideration of one dollar to me in hand paid, do 
remise, release, and forever quitclaim unto the said grantee all — 
24—1215 
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right, by way of dower or otherwise, in and to the above-granted 
pret ises. 

In witness whereof the said Frederick Prentice and Mary J. Pren- 
tice hereunto set our hands and seals this fourth day of May, in the 
year eighteen hundred and seventy-two. 

F. PRENTICE. oe 
MARY JANE PRENTICE. {seat. 


Signed, sealed, and delivered in presence of— 
WILLIAM C. LUSK, 
CHARLES NETTLETON, 
As to M. J. P. 
HENRY W. TEUKSBURY, 
CHAS. C. STARR, 
As to F. Prentice. 


THE State OF New YORK, “ 
New York City and County, { ~° 


Be it remembered that on the sixth day of May, in the year of 
our Lord one thousand eight hundred and seventy-two, before me, 
the subscriber, a commissioner within and for said county and State, 
personally came Mary Jane Prentice, the grantor in the above con- 
veyance, and acknowledged the signing and sealing thereof to be her 
voluntary actand deed for the purpose therein mentioned ; and the 
said Mary Jane Prentice, being examined by me separate and apart 
from her said husband and the contents of said deed made known 
and explained to her, did declare that she did voluntarily sign, seal, 
and acknowledge the same, and that she is still satisfied therewith 
as her act and deed for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year aforesaid. 

CHARLES NETTLETON, [seat] 
Commissioner for Ohio in New York, 
117 Broadway, N. Y. City. 


219 | Endorsed :] Certified copy warranty deed, with dower, 

from Frederick Prentice & wf. to Horace F. Clark. Trans- 
ferred May 10th, 1872. E. W. Lenderson, county auditor. Re- 
corder’s office Lucas county. Received for record May 10th, 1872, 
and recorded in vol. 70 of Deeds, page 363, June 7th, 1872. Josiah 
W. White, recorder. 


STATE OF OHIO, 
Lucas County, 


Be it remembered that on the ninth day of May, A. D. 1872, be- 
fore me, a notary public within and for said Lucas county & State 
of Ohio, personally came Frederick Prentice, one of the grantors in 
the foregoing conveyance, and acknowledged the signing and seal- 
ing thereof to be his voluntary act and deed for the purpose therein 
mentioned. 


be- 
ate 

in 
al- 
ell 


WILLIAM T. WALKER, &C., ET AL. 


In testimony whereof I have hereunto subscribed my name offi- 
cially and have affixed my official seal on the day and year last above 


written. 
CHAS. C. STARR, 
Notary Public, Lucas County, Ohio. [sEAL.] 


I, Wm. V. McMaken, recorder of Lucas county, Ohio, do hereby 
certify that the within and foregoing is a true and correct copy of a 
certain warranty deed executed by F. Prentice & wf. to Horace F. 
Clark, bearing date of May 4th, A. D. 1872, and duly recorded in 
office May 10th, A. D. 1872, in vol. 70 of Deeds, page 363. ; 

Witness my hand and official seal this 22d day of Oct., A. D. 
1889. 

[SEAL. ] WM. V. McMAKEN, 
Recorder, Lucas County. 


220 Exuribpit No. 4. October 25, 1889. 
Q. C. D. 


Maria Louise Clark et " 
to 
Augustus Schell. 


This indenture, made this second day of June, in the year one 
thousand eight hundred and seventy-four, between Maria Louise 
Clark, of the city of New York, widow of Horace F. Clark, deceased ; 
Clarence LL. Collins and Maria Louise Collins, his wife, also of said 
city of New York, the said Maria Louise Collins being the only child 
and heir-at-law of said Horace F. Clark, and the said Maria Louise 
Clark and the said Maria Louise Collins being the devisees in and 
by the last will of said Horace F. Clark of the lands and premises 
hereinafter described, parties of the first part, and Augustus Schell, 
of the city of New York aforesaid, party of the second part, wit- 
nesseth : 

That the said parties of the second part, for and in consideration 
of one dollar to them paid, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold, and conveyed, and by these 
presents do grant, bargain, sell, and convey, to the said party of the 
second part all that part of the west half of section number three 
(3), in township number three (3), of the United States reserve of 
twelve miles square at the foot of the rapids of the Miami of Lake 
Erie, county of Lucas and State of Ohio, bounded and described as 
follows, to wit: Commencing on the west line of said section at the 
southwest corner of lands conveyed to William Oliver in partition 
by deed dated June —, 1847, and running thence east on the line of . 
the lands so conveyed to said Oliver to the east line of the west half 
of said section; thence south along said last-mentioned line nine- 
teen chains and one link ; thence west on a line parallel to said line 
of lands conveyed to said Oliver to the west line of said section, and 
thence north on said west line of said section to the place of begin- 
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ning, containing seventy-eight and ;2,ths acres of land, more or less, 
and lying adjoining and next north of land owned by the Michigan 
Southern and Lake Shore Railroad Company and being the same 
land conveyed by Frederick Prentice and wife to Horace F. Clark 
by deed bearing date May 4th, 1872, excepting and reserving there- 
from all that part of the said above-described land and premises 
which lies north of the centre line of Nebraska avenue extended, 
containing ten ,4%?;ths acres; to have and to hold the above 
granted and bargained premises, with the appurtenances thereto be- 
longing, unto the said Augustus Schell, his heirs and assigns 
221 forever; and the said Maria Louisa Clark and Maria Louise 
Collins do for themselves, their heirs, executors, and admin- 
istrators, covenant with the said Augustus Schell, his heirs and as- 
signs, that at and until the ensealing of these presents neither they 
nor the said Horace F. Clark in his lifetime have in any manner 
encumbered or suffered to be encumbered the said premises, nor has 
the title to the same subsequent to its vesting in said Clark been in 
any manner impaired by any act of the said Horace F. Clark in his 
lifetime or of the said Maria Lou‘sa Clark or the said Maria Louise 
Collins since his death; and thie said Maria Louisa Clark, widow of 
the said Horace F. Clark, doth reimise, release. and forever quit- 
claim unto the said August Schell, his heirs and assigns, all her 
right and title of dower in the above-described premises. 
In witness whereof the parties hereto have hereunto interchange- 
ably set their hands and seals the day and year first above written. 


MARIA LOUISE CLARK. SEAL. 
MARIA LOUISE COLLINS. [sEAt. 
CLARENCE L. COLLINS. SEAL. 


Signed, sealed, and delivered in the presence of— 
ROBT J. NIVES. 
LOUIS FELLOWS. 


STATE OF New York, ons 
City & County of New York, {° 


Be it remembered that on the second day of June, A. D. 1874, be- 
fore me, Louis Fellows, a notary public in and for the city and 
county of New York, duly commissioned and sworn, residing in 
said city, personally appeared Maria Louisa Clark and Maria Louisa 
Collins, wife of Clarence L. Collins, and the said Clarence L. Collins, 
known to me to be the individuals described in and who executed 
the foregoing instrument, and severally acknowledged the signing 
and sealing of the foregoing instrument to be their voluntary act 
and deed; and the said Maria Louisa Collins, wife of Clarence L. 
Collins, being at the same tine examined by me separate and apart 
from her husband and the contents of said instrument made known 
to her by me, she then declared that she did voluntarily sign, seal, 
and acknowledge the same, and that she was still satisfied therewith 
as her act and deed. } 


be- 
and 
In 
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ins, 
ited 
ing 
act 


LL, 


ee en 


WILLIAM T. WALKER, 4C., ET AL. 


In witness whereof I have hereunto set my hand and affixed my 
official seal on the dav and vear last above written. 


[seat.] LOUIS FELLOWS, 
50, Notary Public N. Y. Co. 


STATE OF New YORK, \ sos 
City and County of New York, j~’ 


I, William Walsh, clerk of the city and county of New York and 
also clerk of the supreme court for the said city and county, 
222 =the same being a court of record, do hereby certify that Louis 
Fellows, whose name is subscribed to the certiticate of the 
proof or acknowledgment of the annexed instrument and thereon 
written, was at the time of taking such proof or acknowledgment 
a notary public in and for the city and county of New York, dwell- 
ing in the said city, commissioned and sworn and duly authorized 
to take the same; and, further, that [ am well acquainted with the 
handwriting of such notary and verily believe that the signature to 
the said certificate of proof or acknowledgment is genuine. I 
further certify that said instrument is executed and acknowledged 
according to the laws of the State of New York. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 3d day of June, 1874. 


WM. WALSH, Clerk. [sat] 
Transferred Feb’y 5th, 1876. 


G. WITTSTEIN, 
P’r D. 


Received for record Feb. 5th, 1876, and recorded Feb’y 7th, 1876. 
JOHN S. KOUNTZ, Recorder. 
I, Wm. V. MeMaken, recorder of Lucas Co., Ohio, do hereby cer- 


tify that the within and foregoing is a true and correct copy of a 
certain quitclaim deed executed by Maria Louise Clark et al. to 


‘Augustus Schell, bearing date of June 2d, 1874, and duly recorded 


in my office Feb’y Sth, 1876, in vol. 93 of Deeds, page 298. 
Witness my hand and official seal this 25rd day of October, 1889. 


WM. V. McMAKEN, 
(SEAL. | Recorder of Lucas Co., O. 


[ Endorsed :] Certified copy of quitclaim deed from Maria Louise 
Clark ef al. to Augustus Schell. Lucas county recorder’s office. 
Transferred Feb. 5th, 1876. G. Wittstein, p’r D. Received for rec- 
ord Feb. 5th, 1876. Recorded in vol. 93 of Deeds, page 298, Feb’y 
7th, 1876. John S. Kountz, recorder. 
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223 Exuipit No. 5. October 25, 1889. E. H. Smith, 
Stenographer. 


T. Deed. 


Norman C. Baldwin, ad 
to 
Wallace C. Andrews, Trustee. 


Know all men by these presents that I, Norman C. Baldwin, of 
Cleveland, Oli:io, for and in consideration of the sum of one dollar, 
to me in hand paid by Wallace C. Andrews, of Cleveland aforesaid, 
the receipt of which I do hereby acknowledge, and for the purpose 
of conveying to said Andrews and vesting in him in trust the legal 
title heretofore held by me in trust for him and others to the prop- 
erty hereinafter described, do hereby give, grant, bargain, sel!, and 
convey to the said Wallace C. Andrews, his heirs and assigns forever, 
in trust as hereinafter set forth, the following-described several tracts 
or parcels of land, situate in the city of Toledo, county of Lucas, and 
State of Ohio, and described as follows, viz: 

The south half (4) of the south half (3) of the northwest quarter (}) 
of section number twenty-six (26), in town. number nine (9) south of 
range No. seven (7) east, containing forty (40) acres of !and, and being 
the same lands conveyed to me by George G. Keeler and Valentine H. 
Ketcham and wife by deeds dated January Ist, 1873, and recorded 
in volume 75 of Deeds, at pages 300, 536, and 537 thereof, in the 
records of said Lucas county, Ohio; also the south half (4) of the 
north half (3) of the south half (3) of the northwest quarter (}) of 
section number twenty-six (26), in township No. nine (9) south of 
range No. seven (7) east, in Lucas county, Ohio, except that part which 
lies west of the Maumee and Mouroe turnpike, the part not excepted 
containing about twenty (20) acres of land, and being the same land 
conveyed to me by Harriet T. Earl and Wiiliam C. Earl by deed 
dated January Ist, 1873, and recorded in volume 75 of Deeds, at pages 
360 & 361 thereof, in the records of deeds of Lucas county, Ohio; also 
that part of the west half (4) of the southwest quarter (}) of section 
No. twenty-six (26), in town. No. nine (9) south of range No. seven (7) 
east, in the county of Lucas and State of Ohio, bounded and described 
as follows, to wit: Commencing at the northeast corner of said west 
half of the southwest quarter of section No. 26, town. 9 south of 
range 7 east, thence west on the half-section line fifty (50) rods; 
thence south, parallel with the east line of said west half, thirty-two 
(32) rods: thence east, parallel with the north line, fifty (60) rods to 
the east line of said west half; thence north along Said east line 
(32) thirty-two rods to the place of beginning, containing ten 

(10) acres, and being the north half of twenty (20) acres 
224° conveyed by George B. Brown and wife to Joseph Paige No- 
vember 18th, 1871, and being the same land conveyed by 
said Joseph. Paige and Sarah C. Paige, his wife, to Norman C. Bald- 
win by deed dated January 10th, 1873, and recorded in volume 82 
of Deeds, at pages 115, 116, 117, & 118 thereof, in the records of Lucas 
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county, Ohio; also the north four (4) acres of that part of the east 
half (4) of the southeast quarter (}) of section number twenty-seven 
(27) and of the west ten (10) acres of the southwest quarter (}) of 
section No. twenty-six (26), in town. nine (9) south of range No. seven 
(7) east, in said Lucas county, Ohio, lying east of the center of the 
Sandusky and Detroit turnpike, so called, being the same four (4) 
acres conveyed by said Joseph Paige aud wife to said Norman C. 
Baldwin by the deed above mentioned, dated January 10th, 1873, and 
being the same land conveyed to said Paige by Thomas P. Whitne 
and wife by deed dated May 27th, 1872, and recorded in volume 70, 
at page 428, in Lucas County Records of Deeds ; also that parcel of 
land situated in said city of Toledo, Lucas county, Ohio, and de- 
scribed as follows: Being eight and eighty-four one-hundredths 
(8,54,) acres off from the north side of the east half ($) of the south- 
west quarter (}) of section No. twenty-six (26), town. No. nine (9) 
south of range seven (7) east, and adjoining on the north land known 
as the Keeler farm, which said eight and ,'4; acres is about eighty 
(SO) rods long and about two hundred and ninety-one (291) feet wide, 
including its portion of the Territorial road, so called, but excepting 
therefrom a parcel of land one hundred and thirty-two (132) feet 
front on said Territorial road and two hundred and fifty (250) feet 
deep, sold to A. Andrews June 11th, 1872, the said parcel of land 
hereby conveved containing eight (8) acres of land, and being the 
same land conveyed to said Joseph Paige by Wm. H. Smith and 
wife by deed dated March 6th, 1872, excepting the parcel so con- 
veyed to said Andrews, and being the same land conveyed to said 
Norman C. Baldwin by said Paige by’ said deed above mentioned, 
dated January, 10th, 1873, and recorded in volume 82 of Deeds, at 
pages 115 to 118; also thirty-five (35) feet in width off of the north end 
of that part of the west half (4) of the southwest quarter (}) of section 
No, twenty-six (26), in town. No. nine (9) south of range No. seven 
(7) east, in the county of Lucas and State of Ohio, which is marked 
on the Marston map of the city of Toledo Mrs. J. R. St. John and 
more particularly described as follows: Commencing at a point on 
the north line of said half quarter section one hundred and sixty- 
three & 59; feet east of the northwest corner thereof, thence 
225 east on the north line of said half quarter section three 
hundred and twenty-seven & ,°,9; feet (27.59); thence south 
thirty-five (35) feet ; thence west, parallel with the north line of said | 
half quarter section, three hundred and twenty-seven & 9; feet 
(327.59); thence north thirty-five (35) feet to the place of beginning, 
being the same land conveyed to said Norman C. Baldwin by James 
A. Corbusier and others by deed dated October 30th, 1875, and 
recorded in volume 93 of Deeds, at pages 134 & 135 thereof, in the 
records of said Lucas county, Ohio; also that part of the north half 
(4) of the south half (4) of the northeast quarter (}) of section No. 
twenty-seven (27), in town. No. nine (9) south, of range No. seven | 
(7) east, in Lucas county, Obio, described as follows: Commencin 
at a hub at the intersection of the line running between the heal 
formerly owned by the heirs of the late Major C. Keeler aud land 
lately owned by W. C. Earl with the section line between sections 
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twenty-six (26) and twenty-seven (27), thence running westerly in 
the direction of the first-mentioned line (viz., along the south line 
of the north half of the south half of the northeast quarter of 
section 27) to the center line of United States turnpike; thence 
northeasterly along the center of said turnpike to its intersection 
with the section line between sections 26 and 27; thence south 
along said section line to the place of beginning, being that triangu- 
lar piece of land lying west of said land formerly owned by W. 
C. Earl and between it and the United States turnpike, and being 
the same land conveyed by Alexander Henderson and wife to said 
Joseph Paige February 6th, 1873, and conveyed by said Paige to 
said Norman C. Baldwin by deed dated February 7th, 1873, and 
duly recorded in the records of deeds of said Lucas county, Ohio, 
but excepting and reserving from and out of the premises herein- 
before described the following-deseribed parcels of land heretofore 
sold and conveyed by said Norman C. Baldwin as trustee, to wit: 
Lots Nos. eighty-two (82) and eighty-three (83) in the Robinwood 
Addition (extension), in the city of Toledo, Lucas county, Ohio, 
being the same land conveyed by Norman C. Baldwin to Joseph 
Paige by deed dated May 3rd, 1878, and recorded in volume 102 
of Deeds, at page 652 thereof, in the records of said Lucas county, 
Ohio; also that part of the northwest quarter (4) of section 26, 
in town. 9 south of range 7 east, in Lucas county, Ohio, described 
as follows: Commencing at a point on the west line of Collingwood 
avenue or Territorial road, so called, ninety-eight (98) feet north 
of the east and west center line of said section 26, thence west, 

at right angles to said road, two hundred and twenty-five (225) 
226 ~— feet; thence north, parallel with said west line of said road, 

sixty-five (65) feet; thence east, parallel with said first line, 
two hundred and twenty-five (225) feet; thence south to the place of 
beginning, being the same land conveyed by Norman C. Baldwin to 
George G. Keeler by deed dated June Ist, 1873, and recorded in vol- 
ume 69 of Deeds, at page 513, in the records of said Lucas county, 
Ohio; also that part of the southwest quarter (4) of said section No. 
26, town. 9 south of range 7 east, in Lucas county, Ohio, described 
as follows: Beginning at a point three hundred and fifty (350) feet 
west of the west line of Collingwood avenue and sixty-eight (68) feet 
south of the east and west center line of said section No. 26, thence 
west one hundred (100) feet, parallel with said east and west center 
line; thence south two hundred and twenty-four (224) feet, parallel 
with said west line of Collingwood avenue; thence east one hun- 
dred (100) feet, parallel with said east and west center line; thence 
north two hundred and twenty-four (224) feet to the place of begin- 
ning, being the same land conveyed by N.C. Baldwin to Amelie 
Schiely by deed dated May 15th, 1873, and recorded in volume 75 
of Deeds, at page 598, of the records of said Lucas county, Ohio; also 
that part of the southwest quarter (}) of said section 26, town. 9 
south, of range 7 east, in Lucas county, Ohio, described as follows : 
Commencing at a point four hundred and fifty (450) feet west of 
the west line of Collingwood avenue and sixty-eight (68) feet south 
of the east and west center line of said section 26, thence west one 
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hundred (100) feet, parallel with said east and west center line; 
thence south to the north line of land of Louis Wenz, parallel with 
the west line of Collingwood avenue; thence east one hundred 
(100) feet parallel with said east and west center line; thence north 
to the place of beginning, being the same land conveyed by Nor- 
man C. Baldwin to Nancy M. Coon by deed dated June 27th, 1873, 
and recorded in volume 77 of Deeds, at page 504 thereof, in the rec- 
ords of deeds of said Lucas county, Ohio; also that part of the 
southwest quarter of said section 26, town. 9 south of range 7 
east, in Lucas county, Ohio, described as follows: Commencing 
at a point two hundred and fifty (250) feet west of Colling- 
wood avenue and sixty-eight (68) feet south of the east and west 
center line of said section No. 26, thence west one hundred (100) 
feet, parallel with said east and west center line; thence south 
two hundred and twenty-four (224) feet, parallel with said west 
line of Collingwood avenue; thence east one hundred (100) feet, 
parallel with said east and west center line ; thence north to the place 
of beginning, being the same land conveyed by said Norman 
227 ~=C. Baldwin to Joseph Paige by deed dated about February 
20th, 1879, and duly recorded in the records of Lucas county, 
Ohio, be the premises hereby conveyed more or less, but subject to 
all legal highways; to have and to hold the above granted and bar- 
gained premises, with all the hereditaments and appurtenances 
thereunto belonging, with the exceptions above named, unto the 
suid Wallace C. Andrews, his heirs and assigns forever, in trust for 
the use, behoof, and benefit of the said Wallace C. Andrews, Norman 
C. Baldwin, and David M. Marsh and their respective heirs and 
assigus in the proportions following—that is to say: Tu the said 
Wallace C. Andrews and his heirs and assigns, nine-twenty-fourths 
(3°,); to the said David M. Marsh and his heirs and assigns, nine- 
twenty-fourths (.%), and to the said Norman C. Baldwin and his 
heirs and assigns, six-twenty-fourths (,°;) of the premises hereby 
conveyed, and the like interest and title in and to the rents, issues, 
und profits of said premises and the proceeds of any sales of any 
part thereof, but subject to the payment by said Andrews, as such 
trustee, in behalf of himself and said David M. Marsh, of two-thirds 
(4) of the sum of sixteen thousand dollars ($16,000), with the inter- 
est unpaid and to accrue thereon, for which said Norman C. Bald- 
win, as trustee for himself and said Marsh and Andrews, executed | 
his four (4) promissory notes of four thousand dollars each to Val- 
entine H. Ketcham, dated January Ist, 1873, and falling due, re- 
spective:y, January 4th, 1880, 1881, 1882, and 1883, all with interest 
at eight per cent. per annum, payable annually; the payment of 
said two-thirds (3%) of which said sum of sixteen thousand dollars 
and the interest thereof is hereby charged upon said land and 
assumed by said Andrews in his said capacity of trustee; and I, the 
said Norman C. Baldwin, do, for myself and my heirs, executors, 
and administrators, covenant with the said Wallace C. Andrews, 
trusiec, his heirs and assigns, that at and until the ensealing of thése 
presents I am well seized of the above-described premises us a good 
and indefeasible estate in fee simple, and have good right to bargain 
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and sell the same in manner and form as above written, and that 
the same are free from. all encumbrances whatsoever except said 
two-thirds of said sixteen thousand dollars and interest, and that I 
will warrant and defend said premises hereby conveyed, with the 
appurtenances thereunto belonging, to the said Wallace C. Andrews, 
trustee, his heirs and assigns forever, against all lawful claims and 
demands whatsoever except said two-thirds of said sixteen thousand 
dollars and interest so assumed and to be paid by said grantee as 
trustee. | 
228 In witness whereof I hereunto set my hand and seal, at 
Cleveland, Ohio, this third day of May, in the year of our 
Lord one thousand eight hundred and seventy-nine. 


NORMAN C. BALDWIN. [seEAt.] . 


Signed, sealed, and delivered in presence of— 


CHAS. M. VORCE. 
I. H. MANSFIELD. 


STATE OF OHIO, ns 
Cuyahoga County, | 


On this third day of May, A. D. 1879, before me, a notary public 
in and for said county, personally appeared the above-named Norman 
C. Baldwin and acknowledged that he did sign and seal the foregoing 
instrument, and that the same is his free act and deed. 

In witness whereof I hereunto set my hand and official seal this 
3rd day of May, A. D. 1879, at Cleveland, in said county. 


[SEAL. ] CHAS. M. VORCE, 
Notary Public. 


[, Wm. V. McMaken, recorder of Lucas Co., Ohio, do hereby cer- 
tify that the within and foregoing is a true and correct copy of a 
certain trustee deed executed by Norman C. Baldwin, trustee, to 
Wallace C. Andrews, trustee, bearing date of May 3d, A. D. 1879, 
and duly recorded in my office Nov. 3d, 1879, in vol. 109 of Deeds, 
pages 26 to 30, ine. 

— my hand and official seal this 23d day of October, A. D. 
89. : 


[ SEAL. | WM. V. McMAKEN, 
Recorder of Lucas Co., O. 


[Endorsed :] Certified copy of trustee deed from Norman C. Bald- 
win, trustee, to Wallace C. Andrews, trustee. Lucas county, record- 
er’s office. Transferred Noy. 3rd,1879. J. P. Jones, auditor. H. 
Received for record Nov..3rd, 1879. Recorded in vol. 109 of Deeds, 
page 26, Noy. 6th, 1879. Isaac Head, recorder. 
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229 Exuisit No. 6. Oct. 25, 1889. E. H. Smith, Stenographer. 


Q. C. D. 
Thomas C. St. John & a 


a to 
Wallace C. Andrews. 


This indenture, made the eighteenth day of September, in the 
year of our Lord one thousand eight hundred and eighty-four, be- 
tween Thomas C. St. John and Lucinda St. John, his wife, of Wil- 
loughby, county of Lake and State of Ohio, party of the first part, 
and Wallace C. Andrews, of the city, county, and State of New Yo k 
party of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of one dollar, lawful money of the United States of America, 
to us in hand paid by the said party of the second part at or before 
the enseeling and delivery of these presents, the receipt whereof is 
hereby acknowledged, have remised, released, and forever quit- 
claimed, and by these presents do remise, release, and forever quit- 
claim, unto the said party of the second part and to his heirs and 
assigns forever all the following-described several “ tracks” or par- 
cels of land, situate in the city of Toledo, county of Lucas and State 
of Ohio, and described as follows, viz: 

The south half (3) of the south half (4) of the northwest quarter 
(}) of section number twenty-six (26), in town. number nine (9) 
south of range No. seven (7) east, containing forty (40) acres 
of lanl and being the same lands conveyed by George G. Keeler 
and Valentine H. Ketcham aud wife by deeds dated January Ist, 
1873, and recorded in volume 75 of Deeds, at pages 300-536 and 537 
thereof, in the records of said Lucas county, Ohio; also the south 
half (4) of the north half (}) of the south half ($) of the northwest 
quarter (}) of section number twenty-six (26), in township No. nine 
(9) south of range No. seven (7) east, in Lucas county, Ohio, except 
that part which lies west of the Maumee and Monroe turnpike, 
the part not excepted containing about twenty (20) acres of land 
and being the same land conveyed by Harriet T. Earl and Wil- 
liam C. Earl by deed dated January Ist, 1873, and recorded in vol- 
ume 75 of Deeds, at pages 360 & 361 thereof, in the records of deeds 
of Lucas county, Ohio; also that part of the west half (4) of the 
southwest quarter (}) of section number twenty-six (26), in town. 
number nine (9) sowth of range No. seven (7) east, in the county of 
Lucas and State of Ohio, bounded and described as follows, to wit: 
Commencing at the northeast corner of said west walf of the south- 
west quarter of section No. 26, town. 9 south of range 7 east, thence 
west on the half-section line fifty rods (50) rods; thence south 

parallel with the east line of said west half thirty-two 
230 rods; thence east parallel with the north line fifty (50) 
rods to the east line of said west half; thence north along said 
east line (32) thirty-two rods to the place of beginning, containing 
ten (10) acres and being the north half of twenty acres conveyed by 
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George B. Brown and wife to Joseph Paige November 18th, 1871, 
and being the same land conveyed by said Joseph Paige and Sarah 
©. Paige, his wife, to Norman C. Baldwin by deed dated January 
10th, 1873, and recorded in volume 82 of Deeds, at pages 115, 116, 
117, & 118 thereof, in the records of Lucas county, Ohio; also the 
north four (4) acres of that part of the east half (3) of the southeast 
quarter (}) of section number twenty-seven (27) and of the west ten 
(10) acres of the southwest quarter (4) of section number twenty-six 
(26), in town. nine (9) south of range No. seven (7) east, in said Lucas 
county, Ohio, lying east of the center of the Sandusky and Detroit 
turnpike, so called, being the same four acres conveyed by said 
Joseph Paige and wife to said Norman C. Baldwin by deed above 
mentioned, dated January 10th, 1873,and being the same land con- 
veyed to said Paige by Thomas P. Whitney and wife by deed dated 
May 27th, 1872, and recorded in volume 70, at page 428, in Lucas 
County Records of Deeds; also that parcel of land situate in said city 
of Toledo, Lucas county, Ohio, and described as follows: Being eight 
and eighty-four one-hundredths (8.84) acres off from the north side 
of the east half (4) of the southwest quarter (}) of section No. twenty- 
six (26), town. No. nine (9) south of range seven (7) east, and adjoin- 
ing on the north land known as the Keller farm, which said eight 
and ,%4; acres is about eighty (80) rods long and about two hundred 
and ninety-one (291) feet wide, including its portion of the 
Territorial road, so called, but excepting therefrom a_ parcel of 
land one hundred and thirty-two (132) feet front on said Territorial 
road and two hundred and fifty (250) feet deep sold to A. An- 
drews June llth, 1872, the said parcel of land hereby con- 
veved containing eight (8) acres of land and being the same 
land conveyed to said Joseph Paige by Wm. H. Smith and wife 
by deed dated March 6th, 1872, excepting the parcel so con- 
veyed to said Andrews, and being the same land conveyed to said 
Norman ©. Baldwin by said Paige by said deed above mentioned, 
dated January 10th, 1873, and recorded in volume82 of Deeds, at 
pages 115 to 118; also thirty-five (55) feet in width offofthe north end 
of that part of the west half (4) of the southwest quarter (}) of see- 
tion No. twenty-six (26), 1n town. No.9 south of range No. seven (7) 

east, in the county of Lucas and State of Ohio, which is marked 
231 on the Marston map of the city of Toledo Mrs. J. R. St. John, 

and more particularly described as follows: Commencing at 
a point on the north line of said half quarter section one hundred 
and sixty-three & 3,9, feet east of the northwest corner thereof, 
thence east ou the north line of said half quarter section three hun- 
dred and twenty-seven and ;5; feet (327.59); thence south thirty- 
five (35) feet; thence west parallel with the north lime of said half 
quarter section three handred and twenty-seven and 5%; (327.59) 
feet; thence north thirty-five (35) feet to the place of beginning, 
being the same land conveyed to said Norman C. Baldwin by James 
A. Corbusier and others by deed dated October 30th, 1875, and re- 
corded in volume 93 of Deeds, at pages 134 and 135 thereof, in the 
records of said Lucas county, Ohio; also that part of the north half(4) 
of the south half (4) of the northeast quarter (}) of section No. twenty- 
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seven (27), in town. number nine (9) south of range number seven 
(7) east, in Lucas county, Ohio, described as follows: Commencin 
at a hub at the intersection of the line running between the lan 
formerly owned by the heirs of the late Major C. Keeler and land 
lately owned by W. C. Earl with the section line between sections 
twenty-six (26) and twenty-seven (27), thence running westerly in 
the direction of the first-mentioned line (viz., along the south line 
of the north half of the south half of northeast quarter of section 27) 
to the center line of the United States turnpike; thence northeast- 
erly along the center of said turnpike to its intersection with the 
section line between sections 26 and 27; thence south along said sec- 
tion line to the place of beginning, being that triangular piece of 
land lying west of said land formerly owned by W. C. Earl and be- 
tween it and the United States turnpike, and being the same land 
conveyed by Alexander Henderson and wife to said Joseph Paige 
February 6th, 1873, and conveyed by said Paige to said Norman C, 
Baldwin by deed dated February 7th, 1873, and duly recorded in 
the records of deeds of said Lucas county, Ohio, but excepting and 
reserving from and out of the premises hereinbefore described the 
following-described parcels of land heretofore sold and cenveyed by 
suid Norman C. Baldwin as trustee, to wit: Lots Nos. eighty-two 
(52) and eighty-three (83), in the Robinwood Addition (extension), 
in the city of Toledo, Lucas county, Ohio, being the same land 
conveyed by Norman C. Baldwin to Joseph Paige by deed dated 
May 3d, 1878, and recorded in volume 102 of Deeds, at page 
632 thereof, in the records of said Lucas county, Ohio; 
232 also that part of the northwest quarter (}) of section 
26, in town. 9 south of range 7 east, in Lucas county, 
Ohio, described as follows: Commencing at a point on the 
west line of Collingwood avenue or Territorial road, so called, 
ninety-eight (98) feet north of the east and west center line of said 
section 26, thence west at right angles to said road two hundred 
and twenty-five (225) feet; thence north parallel with said west line 
of said road sixty-tive (65) feet; thence east parallel with said first 
line two hundred and twenty-five (225) feet; thence south to the 
place of beginning, being the same land conveyed by Norman ©. 
Baldwin to George G. Keeler by deed dated June Ist, 1873, and _ re- 
corded in volume 75 of Deeds, at page 513, in the records of said 
Lucas county, Ohio; also that part of the southwest quarter (}) of 
said section number 26, town. 9 south of range seven (7) east, in 
Lucas county, Ohio, described as follows: Beginning at a point 
three hundred and fifty (350) feet west of the west line of Collingwood 
avenue and sixty-eight (68) feet south of the east and west center 
line of said section No. 26, thence west one hundred (100) feet par- 
allel with said east and west centre line; thence south two hundred 
and twenty-four (224) feet parallel with said west line of Colling- 
wood avenue; thence east one hundred (100) feet parallel with said 
east and west center line; thence north two hundred and twenty- 
four (224) feet to the place of beginning, being the same land con- 
veyed by N. C. Baldwin to Amelia Schiely by deed dated May 15th 
1873, and recorded in volume 75 of Deeds, at page 598, of the rec- 
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ords of said Lucas county, Ohio; also that part of the southwest 
quarter (}) of said section 26, town. 9 south of range 7 east, in Lucas 
county, Ohio, described as follows: Commencing at a point four 
hundred and fiftv (450) feet west of the west line of Collingwood 
avenue and sixty-eight (68) feet south of the east and west centre 
line of said section 26, thence west one hundred (100) feet parallel 
with said east and west centre line; thence south to the north line 
of land of Louis Wenz paraliel with the west line of Collingwood 
avenue; thence east one hundred (100) feet parallel with said east 
and west centre line; thence north to the place of beginning, being 
the same land conveyed by Norman C. Baldwin to Nancy M. Coon 
by deed dated June 27th, 1873, and recorded in volume 77 of Deeds, 
at page 504 thereof, in the records of deeds of said Lucas county, Ohio ; 
also that part of the southwest quarter of said section 26, town. 9 
south of range 7 east, in Lucas county, Ohio, described as fol- 
lows: Commencing at a point two hundred and _ fifty (250) 
feet west of Collingwood avenue and sixty-eight (68) feet 
233 south of the east and west centre line of said section No. 26, 
thence west one hundred (100) feet parallel with said east and 
west centre line; thence south two hundred and twenty-four (224) feet 
parallel with said west line of Collingwood avenue; thence east one 
hundred (100) feet parallel with said east and west center line; 
‘thence north to the place of beginning, being the same land con- 
veyed by said Norman C. Baldwin to Joseph Paige by deed dated 
about February 20th, 1879, and duly recorded in the records of 
Lueas county, Ohio, be the premises hereby conveyed more or less, 
but subject to all legal highways; to have and to hold an undivided 
three-eighths (3) interest in and to all and singular the above men- 
tioned and described premises, together with all the hereditaments 
and appurtenances thereunto belonging, with the exceptions above 
named, unto the said party of the second party, his heirs and as- 
signs forever. 
In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
THOMAS C. ST. JOHN. [seat.] 
LUCINDA ST. JOHN. SEAL. | 


Sealed and delivered in the presence of— 
Mrs. FRED. STORM. 
FRANK J. JEROME. 


STATE OF Onlo,{ ° , 
Lake County. | 


On this 27th day of September, A. D. 1884, before me, a notary 
public, of said county, personally appeared the above-named Thomas 
C. St. John and Lucinda St. John, his wife, and acknowledged, in- 
dividually and severally, that they did sign and seal the foregoing 
instrument, and that the same is their free'act and deed. I further 
certify Utat I did separately and apart from her husband examine 
the said Lucinda St. John and made known to her the contents of 
the above instrument, and on that examination she declared that 
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she did voluntarily sign, seal, and acknowledge said instrument and 
that she was still satisfied therewith. 
In witness whereof I hereunto set my hand and official seal this 


27th day of September, 1884. 
FRANK J. JEROME, [seat.]} 
Notary Public. 


WALTER PICKENS, Aud. 
STEIN. 


Received for record Sept. 29th, 1884, at 4.30 p. m. 
Recorded Oct. 3d, 1884. 
CHAS. J. KIRSCHNER, Recorder. 


234 I, Wm. V. McMaken, recorder of Lucas Co., Ohio, do hereby 

certify that the within and foregoing is a true and correct 
copy of a certain quitclaim deed executed by Thomas C. St. John 
and wife to Wallace C. Andrews, bearing date of Sept. 18th, A. D. 
1884, and duly recorded in my office Sept. 29th, A. D. 1884, at 4.30 
p. m., in vol. 132 of Deeds, page 41, Ke. 
— my hand and official seal this 23d day of Oct., A. D. 

89. 
[SEAL. ] WM. V. McMAKEN, 
Recorder Lucas Co., Ohio. 


Transferred Sept. 29th, 1884. 


[Endorsed :] Certified copy of quitclaim deed from Thomas C. 
St. John & wf. to Horace C. Andrews. Lucas Co., recorder’s office. 
Transferred Sept. 20,1884. Walter Pickens, auditor. Stein. Re- 
ceived for record Sept. 29th, 1884, at 4.30 p.m. Recorded in vol. 
132 of Deeds, page 41, Oct. 3d, 1884. Chas. J. Kirschner, recorder. 


230  Exuisit No.7. Oct. 25,1889. E. H. Smith, Stenographer. 


I, Augustus Schell, of the city of New York, revoke all wills here- 
tofore made and make and declare this to be my last will and testa- 
ment. 

Kirst. I give and bequeath to my wife, Anna Schell, two hundred 
thousand dollars, which amount I authorize ber to take in cash orin 
such railroad bonds at their par value or in such stocks at their 
market value as she may select out of the bonds or stocks of which I 
may die possessed, excepting, however, those stocks which are herein 
specifically disposed of, and said sum shall be paid as soon as prac- 
ticable after my decease and shall draw interest from my death if 
taken in cash, and if taken in bonds or stocks she shall be entitled 
to the interest or dividends accrued thereon at the time of my death. 

Second. I give and bequeath to the Union Trust Company of the 
City of New York one thousand shares of the capital stock of the 
New York Central and Hudson River Railroad Co., one thousand 
shares of the capital stock of the Union Pacific Railroad Company, 
and one thousand shares of the preferred stock of the Chicago and 
Northwest Railroad Company, in trust, to collect and apply the in- 
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come thereof to the use of my said wife during her life, and at her 
death the same shall form and be disposed of as a part of my resid- 
uary estate. 

Third. I also give to my said wife all the furniture, household 
articles, silver-plated and glassware contained in my house No. 
nine West Thirty-fourth street, in the city of New York, and the 
horses, earriages, harness, and other articles owned by me and in my 
| stable, No. sixteen West Thirty-fifth street, in said city. 

} Fourth. I give, devise, & bequeath unto my said wife, for and 

H during her life, the house, stable, and grounds, No. 9 West Thirty- 
fourth street, and Nos. fourteen and sixteen West Thirty-fifth street, 
in said city, and at her death the same, unless sold, shall form part 
of my residuary estate & be disposed of as such. 

Fifth. I authorize and empower my executors hereinafter named, 
or the survivorsor survivor of them, by and with the consent of my 
said wife, to sell and convey the said premises mentioned in the pre- 
ceding article or any part thereof as hereinafter provided, and the 
proceeds of such sale shal! be received and held by them in trust, 
to apply the income thereof to the benefit of my said wife during 
her life, and at her death the said proceeds shall form and be dis- 
posed of as part of my residuary estate. It is my will that the pro- 
visions herein made for my said wife shall be in lieu of dower and 

of all claim on my estate. 
236 Sixth. If | survive my said wife, then I give to her nephew, 

Austin G. Fox, and her niece, Rebecca F. Riggs, all the jew- 
elry, laces, wardrobe, and wearing apparel which belonged to my 
wife, and all the table and bed linen and small silverware owned 
by us; and I give to the said Austin & Rebecea the residue of said 
smnall silver and all the personal estate which I may have received 
from my said wife and standing in her name, to be divided equally 
between them. 

Seventh. | give to my brothers, Robert Schell and Edward Schell, 
each the sum of four hundred thousand dollars, and to the children 
of my sister, Emily Fellows, viz., James W. Fellows, Richard C. Fel- 
lows, Julia Coddington, and Mary Hoyt, each the sum of one hun- 
dred thousand dollars; and I give to my executors hereinafter 
named the sum of fifty thousand dollars in trust, to apply the in- 
come thereof to the benefit of the child of my deceased nephew, 
Robert Fellows, during its life, and on its death to pay over the same 
to its lawful issue, if any ; and if there be none, then to retain the said 

sum andapply the income thereof to the benefit of the widow 
J.E.B. of the said Robert Fellows during her life, and in case of the 
J.k.B. death of said widow, then the said sum shall’form and be 
disposed of as part of my residuary estate. 
Kighth. 1 give to Helen, the widow of my deceased brother, Rich- 
ard Schell, the sum of fifty thousand dollars, and I release her from 
an indebtedness to me of seven thousand dollars or thereabouts. 

Ninth. I give to Augustus Schell Hutchins, son of my friend, 
Waldo Hutchins, my watch and the sum of ten thousand dollars, 
and to my cousin, Jane Ann Gillender, Caroline Schell, William R,. 
Schell, and Abigail Baker each the sum of tive thousand dollars ; 
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and to the New York Historical Society, the New York University, 
the New York Institution for the Blind, and the New York Eye & 
Ear Infirmary each five thousand dollars. 

Tenth. I release my brother Robert from all indebtedness to me, 
except in regard to one hundred shares of the capital stock of the 
Bank of the Metropolis; and I release my brother Edward from all 
indebtedness & obligations to me, except in regard to two hundred 
and fifty shares of the Metropolitan Gas Light Company stock, and 
fifty Oregon Short Line bonds, in respect to which they must re- 
spectively account to my estate. 

Eleventh. All the rest and residue of my estate, real and per- 
sonal, I give, devise, and bequeath as follows: One-third thereof to 
the children of my decal sister, Emily Fellows, the children of 

my brother, Edward Schell, & the child of my brother, Robert 
237 Schell, to be divided between them in equal portions: Pro- 

vided, however, that the portion to which the child of m 
deceased nephew, Robert Fellows, may be entitled hereunder shall 
be received and held and invested by my executors in trust, to ap- 
ply the income thereof to the benefit of said child during its life and 
after its death to pay over the principal to its lawful issue, if any, 
and if there be none to divide the.same between the then surviving 
children of my said brothers (Robert & Edward) and of my said 
sister, Emily Fellows, in equal portions the issue of any who may 
have deceased to take the share of the parent. One other third of 
such residue I give, devise, & bequeath to my executors, hereinafter 
named, in trust to apply the income thereof to the use of my brother, 
Robert Schell, during his life,and after his death to divide the same 
in equal shares or portions among the children of my brother Ed- 
ward, the child of my brother Robert, and the following children of 
iny sister, Emily Fellows, viz., James W. Fellows, Richard C. Fel- 
lows, Julia Coddington, and Mary Hoyt; one other third of such res- 
idue I give, devise, and bequeath to my executors, hereinafter 
named, in trust to apply the income thereof to the benefit of my 
brother Edward during his life, and at his death to divide the same 
in equal shares or portions among the children of my brother Ed- 
ward, the child of my brother Robert, and the four above-named 
children of my sister Emily Fellows. It is my will that the residue 
hereby given shall include all lapsed legaciesand all legacies which 
for any reason shall not take effect, and that the children of my de- 
ceased niece, Catharine Elizabeth Cragen, shal! take the share which 
she would have taken, if living, in any part of my estate as one of 
the children of my brother Edward, and thatin case any of my now 
living nephews or nieces heretofore mentioned shall die leaving law- 
ful issue such issue shall take the share which the parent would 
have, if living, under this will, but that the child of my deceased 
nephew, Robert Fellows, shall not take any share of my estate, ex- 
cept that specially given by the seventh article of this will (and the 
share of the third of the residue of my estate specified in the first 
clause of the eleventh article hereof). 
Twelfth. It is my will that the provisions herein made for the 
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benefit of my wife shall be first satisfied before the payment of any 
other sum hereunder. 

Thirteenth. I authorize and empower my executors or the sur- 
vivors or survivor of them to sell and dispose of all real estate of 

which I may die seized, either at public or private sale and 
238 on such terms as they may think proper,and on such sale to 

make, execute, and deliver good and sufficient deed of con- 
veyance to the purchasers thereof; but this shall not apply to the 
real estate given to my wife for life, except it be sold with her con- 
sent, as hereinbefore provided. 

Fourteenth. I authorize & empower my executors and the trustees 
hereby created to invest all moneys hereby directed to be invested 
by them respectively in such securities as they may deem proper, 
and that they shall not be limited to such mode of investment or to 
such securities as trustees are by law limited. et 

Fifteenth. I appoint my brothers, Robert Schell and Edward 
Schell, and my nephew, James W. Fellows, executors of this my 


last will and testament. | 
AUGUST. SCHELL. [t. s.] 
Dated New York, March 9th, 1884. | 


Signed, sealed, published, and declared by the said Augustus 
Schell as his last will and testament in the presence of us and of 
each of us, who, at his request, in his presence and in the presence 
of each other, have hereunto subscribed our names as witnesses. 

The word “ nephew,” on 12th line, 6th page, interlined before exe- 
cution; the words “if unmarried ” and the words “or remarriage,” 


on the 6th and 5th lines from foot of page 3, erased before execu- 


tion. 
J. E. BURRILL, 
No. 9 East 56th St., New York city. 
WILLIAM V. BURRILL, 
No. 9 East 56th St., New York city. 
JAMES RICHMOND, 
9 West 34 St., New York city. 


Codicil, made this fourteenth day of March, one thousand eight 
hundred and eighty-four, to the last will and testament of Au- 
gustus Schell, made and dated the ninth day of March, one thou- 
sand eight hundred and eighty-four. 


I revoke the clause of my said will giving to the child of my de- 
ceased nephew, Robert Fellows, an interest in the residue of my 
estate, and I revoke all previous gifts or devises to or in favor of 
said child except the gift of fifty thousand dollars mentioned in the 
seventh article of my said will, and declare that said child shall not 
under my will take or have any other interest in my estate than 
that given by said last-mentioned article, and, except as hereby modi- 
fied, | reaffirm my said will. Dated and sealed by the said Augustus 
Schell this fourteenth day of March, one thousand eight hundred 


and eighty-four. 
AUGUSTUS SCHELL. [1 s.] 
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239 Signed, sealed, published, and declared by the said testator, 
as and for a codicil to his last will and testament, in our pres- 
: ence, who, at his request and in his presence and in the presence of 
i each other, doth hereunto subscribe our names as witnesses. 
J. E. BURRILL, 
9 East 56th St., New York. 
< WM. V. BURRILL, 

9 East 56th St., New York. 

: JAMES RICHMOND, 
* 9 West 34th St., New York. 


| Codicil, made this eighteenth day of March, A. D. 1884, to the last 
f will and testament of Augustus Schell, made the ninth day of 
March, 1884. 


First. In addition to the three thousand shares of stock mentioned 
in the second clause of my said will, I give and bequeath to the 
trustee therein named one thousand shares of the stock of the New 
York and Harlem Railroad Company, to be held and applied and 
disposed of as in the said second clause of my will directed. 

Second. I modify the fifth article of my said will so that the pro- 
ceeds of the real estate therein mentioned, if sold during the life of 
my wife, shall be paid by my executors to the Union Trust Com- 
pany of New York, and I give the said proceeds to said trust com- 

-~s~ pany in trust to apply the same to the benefit of my said wife, as 
therein directed, and, after the death of my said wife, the said pro- 
ceeds shall be disposed of as in said fifth article of said will pro- 
vided, the only tmnodification of said fifth article intended being to 
make the said trust company the trustee for my wife instead of the 
executors, as therein provided. 
Third. As modified by this codicil and the codicil made the four- 
teenth day of March, I reattirm my said will. 
| Dated and sealed this eighteenth day of March, 1884. 
AUGUSTUS SCHELL. [t. s.] 


Signed, sealed, published, and declared by the suid testator, Au- 
gustus Schell, as and for a second codicil to his last will, dated four- 


: teenth March, 1884, in the presence of us and of each of us, who, at 
his request and in his presence and in the presence of each other, 
| have hereunto subscribed our names as witnesses. 

) J. &. BURRILL, , 

L % re 9 East 56th St., New York. 


JAMES RICHMOND, 
9 West 34 St., New York. 


240 STATE OF New YORK, pas ' 
City and County of New York, j ~° 


I, James F. McLaughlin, clerk of the surrogate’s court of said 
county, de hereby certify that I have compared the foregoing copy 
of the last will and testament of Augustus Schell, deceased, with the 
original record thereof now remaining 1n this office, and have found 
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the same to be a correct transcript thereform and of the whole of 
such original record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the surrogate’s court this 26th day — October, in the year 
of our Lord one thousand eight hundred and eighty-nine. 

JAMES F. MecLAUGHLIN, 
Clerk of the Surrogate’s Court. 


241° In the United States Circuit Court, Northern District of Ohio, 
Western Division. 


James W. Fetuows et al., Plaintiffs, 
Us. No. 922. 
Wma. T. WALKER et al., Defendants. 


Notice to Take Depositions. 


The defendants will take notice that on Saturday, the 30th day of 
November, A. D. 188%, the above-named plaintiffs will take depo- 
sitions of sundry witnesses, to be used as evidence on the trial of the 
above-entitled cause, at the office of the Hotel Anderson, in the city 
of Pittsburgh, county of , State of Pennsylvania, between the 
hours of 9 o’clock a. m. and 6 o’clock p. m. 

DOYLE, SCOTT & LEWIS, 
E. D. POTTER, Jr., 
Attorneys for Pl ff. 


I acknowledge service of the above notice of copy this 27th day of 
November, 1889. 


CLARENCE BROWN, 
Attorney for Dey’ts. 


242 Afterwards, to wit, on the 5th day of December, A. D. 1889, 
the following depositions were tiled in the clerk’s office, to 
wit: 


In the Circuit Court of the United States, Northern District of Ohio, 
Western Division. 


JAMES W. FELLows ef al., Complainants, ) 
vs. > 
WittiaAM T. WALKER et a/., Defendants. j 


Depositions taken before me, William K.Gray,a notary public within 
and for the county of Allegheny and State of Pennsylvania, pur- 
suant to the annexed notice, at the time and place therein specified, 
to be read in evidence on behalf of the plaintiffs in an action pend- 
ing in the circuit court of the United States, northern district of 
Ohio, western division, in which James W. Fellows et al. are com- 
plainants and William T. Walker ef al. are defendants. 


Present: A. W. Scott, Esq.,on behalf of complainants, and W. H. 
Read, on behalf of defendants. 
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J. B. Brack, of lawful age, being duly sworn, testifies as follows: 


Direct examination by Mr. A. A. Scorr: 


1 Q. State your name, age, residence, and occupation. 
Ans. J. B. Black ; age, forty; residence, Butler, Pa.; occupation, 
oil contractor and oil producer. 
2Q. What experience have you had in boring for natural 
gas? 
243 Ans. I have had twenty-five years’ experience drilling oil, 
and have been drilling gas wells almost exclusively for the 
last six years. 
3 Q. Before you drilled for gas what were you drilling ? 
Ans. Oil. 
4 Q. Give as nearly as you can the number of gas wells you have. 
drilled within the last six years. 
Ans. Twenty-five wells, anyway, of gas. 
5 Q. In what gas field has this boring been done? 
Ans. In Westmoreland county and Washington county, Pa. 
6 Q. 1 wish you would give your experience as to the durability 
of gas wells under continuous flow. | 


Objected to; not in rebuttal. 


6 Ans. Well, I don’t know hardly how to answer that ques- 
tion. 

7Q. I will ask you whether your experience has taught you 
whether gas wells under a continual exhaustion finally reach a cer- 
tain pressure and a certain flow which cannot be diminished by a 
continued draft thereafter. 


Question objected to; not in rebuttal. 


7 Ans. Well, I have drilled a good many gas wells that are com- 
pletely exhausted now that were good wells when I drilled them. 

8 Q. The question was, in addition to this, whether, having a: 
certain pressure when they were first opened, under exhaustion did 
the pressure lessen down to a certain point, which might be called 


its “ flowing capacity,” and then not decrease under continued ex- 


haustion. 
Question objected to; not in rebuttal. 


8 Ans. Well, the rock pressute continues to go down until it finally 
exhausts. The water comes in and takes the place of the gas and 
the gas ceases to flow. 

9Q. Did you ever know of what is called a “ continued 
244 = flowing capacity ” of a gas well that was virtually inexhaust- 
ible? 

Question objected to; not in rebuttal. 


9 Ans. I never did. 

10 Q. Do you know anything of the Washington natural-gas 
field ? 

Ans. No; I don’t know much about it. 
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11 Q. Have you had any experience in what is known as the 
Washington County gas field ? 

Ans. Well, I drilled several wells in what is known as the Hick- 
ory gas field, in Washington county. 

12 Q. Is that in Washington county ? 

Ans. Yes, sir. 

13 Q. Are you familiar with a line from tlhe Hickory field to 
Pittsburgh gas line? | 

Ans. I know there is one from there. 

14 Q. Did you ever hear that called the Washington line? 

Ans. Yes, sir. 

15 Q. Do you know when this line was constructed ? 

Ans. I think about three years ago. 

16 Q. I will ask you whether, in your experience in boring for 
gas, if you find that under a continuous draft a field will be reduced 
down to about what is called a“ flowing capacity,” and then that 
capacity would be maintained under continued draft thereafter. 


Question objected to; not in rebuttal. 


16 Ans. I never knew of such a field. 
17Q. I will ask whether water has been found, in your experience 
in drilling for gas, in what is known as the gas sand. 


Question objected to; not in rebuttal. 


17 Ans. Yes, sir; in places I have found water and no gas at all 
in the same sand that produces the gas. 

18 Q. Is this unusual or a common state of affairs ? 

Ans. Well, in Murrysville field, along the edge of the gas belt, I 
drilled three wells, all of which had had water, but a very little 

as. 
245 19 Q. Is that what is called “salt water” or what do you 
eall it? 

Ans. They generally call it salt water, but it is more of a soda 
water. 

20 Q. But it is what in general parlance is termed “ salt water?” 

Ans. Yes, sir. 

21 Q. Did you find salt water in the gas sand in other localities 
that you drilled in beside the one mentioned ? 


Question objected to; not in rebuttal. 


21 Ans. Yes I have drilled wells in Allegheny county, Pa., near 
McKeesport. We got water with the gas in the same sand that is 
called the Murrysville gas sand. , 

22 Q. When the gas is exhausted what is the usual result that 


follows it? 
Question objected to; not in rebuttal. 


22 Ans. The water follows the gas. 
23 Q. Is that the universal rule? 


Question objected to; not in rebuttal. 
23 Ans. It has been my experience. 
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Cross-examination by Mr. Reap: 


24 Q. I will ask you what gas companies you have drilled for? 

24 Ans. For the Carpenter Gas Co., for the Wheeling Gas Co., the 
Chartiers Valley Gas Co., and have also drilled for the National 
Tubes Works Co. 

25 Q. In what business are you now engaged and with whom ? 

Ans. I am only drilling one well now. 

26 Q. For whom is that being drilled ? 

Ans. For James Cochrane, Sons & Co. 

27 Q. A private company ? 

Ans. Yes. | 

28 Q. Where are you drilling the well? 

Ans. We are drilling it at Dawson, Pa. 
246 29 Q. Where does your line run? 
Ans. We have no line at all. 

30 Q. How far from Pittsburgh is it? 

Ans. It is in Fayette county; I suppose fifty or sixty miles. 

31 Q. Where do they propose to pipe the gas ? 

Ans. They are using it at Dawson. 

32 Q. Are there manufacturing companies there? 

Ans. No, sir. 

33 Q. Do they propose to use the gas for supplying the town of 
Dawson or assisting to? 

Ans. Yes, sir. 

34 Q. How long since you were engaged in the Chartiers Com- 
any? . 
Ans. I have not drilled any wells for them for about two years. 

35 Q. For these five companies that you mention, for whom did ° 
you drill the last wells and how long since? 

Ans. Last well we drilled for Versalles Company. I think I 
finished the last one in August. 

36 Q. How many wells did you drill for the Versalles Company ? 

Ans. Four. 

37 Q. Within what length of time ? 

Ans. In the last two years. 

33 Q. What contracts have vou now for drilling of wells ? 

Ans. None but the one I spoke to you about at Dawson. 


247 Also personally appeared A, EarseMAn, who, being duly 
sworn, testifies as follows: 


1Q. What is your name, age, residence, and occupation ? 

Ans. A. Earseman; age, forty-eight; residence, Oil City, Pa.; oc- 
cupation, general sup’t Anchor Oil Company. 

2Q. What experience have vou had in drilling for natural gas? 

Ans. I have been in the country for the last twenty-five years, and 
for four or five years ago I came down here and drilled for J. M. 
Guffey & Company, and drilled severa! wells in Washington county 
—drilled two at Murrysville; drilled two down on the Beaver river, 
above there. 

3 Q. I will ask you what your experience in drilling — natural gas 
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has taught you, as to whether or not there is what may be called a 
“ flowing capacity ” for a gas well—that is to say, that when a gas 
well is first opened, under continual draught the pressure will reduce 
to a fixed capacity, called a flowing capacity, and that then, under 
continual draught, no diminution of supply or pressure will be 
noticed. 


Question objected to; not in rebuttal. 


3 Ans. It will exhaust until there is nothing left. Water will 
take its place. 

4 Q. Did you ever hear in this locality of the “ flowing capacity ” 
of a well that remained permanent? 


Question objected to; not in rebuttal. 


4 Ans. No,sir. ; 
5 Q. How many gas wells are you familiar with in what is known 
as the Pittsburgh district ? 
Ans. Well, I might say all of them, in the known fields. 
6 Q. Have you bored for gas in all of the known fields in 
248 and about Pittsburgh ? 
Ans. No; but I have been there when they were bored. 
7 Q. Do you know any variation from the rules that you have 
spoken of as to the ultiinate exhaustion of. wells under continuous 
draught? 


Question objected to; not in rebuttal ; also leading. 


7 Ans. No, sir. 
8 Q. Did you ever hear or know of getting salt water in what is 
known as the gas sand? 


Question objected to; not in rebuttal. 


8 Ans. Yes, sir. 
9Q. You may state, as fully as you can, your experience under 
that particular circumstance. 


Question objected to; not in rebuttal. 


9 Ans. Now, we will take the Murrysville field, which is the largest 
gas field that is found and the strongest. It is of dome shape; the 
rocks dip in all directions. Now, on the south side J. M. Guffey & 
Co. drilled a well and we got water inthe Murrysville sand. It flowed, 
I shuuld say, about two or three thousand barrels a day. About'a 
mile west of that, at Wall station on the P. R. R., the railroad com- 
pany drilled to furnish water for their,locomotives. Then, a mile 
east-of that, the Carpenter Gas Company drilled a well. All these 
wells were water in the Murrysville sand. Then, on levelling up 
the strata toward Murrysville, we found that they were of rock of 
one twenty (something omitted—not in notes), for we went up as 
near as we could go to the top of the strata and drilled a well, and 
it was the largest gas well in the Murrysville field. In less than a 
year that well was watered out and abandoned. The three wells 
down on the slope quit flowing water, and it showed that it took 
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the pressure off the crown of the dome. The water was 
249 = flowing up. Now, it is only a matter of the time until the 
water will go all over the dome. That is the fate of all gas 
wells I know of in the country. If you take the gas out of the wells 
something must take its place. Now, in the oil country you will 
find that the gas has the top, the oil next, and the water last. You 
tuke the gas and the oil will come; then take the oil and the water 
will come. That is where the oil lays, adjoining the gas, but in 
Murrysville oil laid adjoining the gas ; no water there; but where 
in the Washington field the oil lays adjoining the gas there, and 
where you find an oil field adjoining it it destroys the gas. You 
take the oil out the gas has to go with it. At Cherry Grove, in 
Warren county, at Clarion, they had two large gas wells in what is 
calledthe Chipley Santde. Mr. Dimick, Capt. Grace went nine miles 
away and bored up what is known as the Cherry Grove field. When 
we had three hundred oil wells producing there, or less, we destroyed 
these gas wells nine miles away, while at Clarendon the sand was 
full of gas wells. They were both in the same place sand rock, and 
wherever most wells were drilled out the pressure — out. 
10 Q. Is it true, then, that after you strike the gas and get the gas 
that water or oil follows it up? 


Question objected to; notin rebuttal. 


10 Ans. Now,I will give you an instance of it. In the Broadford 
field, McCain county, on the edge of the oil belt, is a very large gas 
well, and in three years that was an oil well. The gas had ex- 
hausted and the oil bad gone into the well and produced an oil 
well, and that is one of our points, in following the oil back, and the 
gas will even burn with a black smoke; we can say there is oil or 
water by following down on the slope. 


Cross-examination by Mr. Reap: 


1 Q. You are now engaged with a gas company? 
Ans. Yes, sir. 
250 2 Q. How long have you been there? 
Ans. I have been with them four years. 
3 Q. How long bas it been since you went to work for them ? 
Ans. I went to work for them in 1883. 
4Q. Where is their headquarters ? 
Ans. In Oil City, and the main office in New York city. 
5 Q. Who are their principal officers ? 
Ans. The president is L. H. Smith. 
6 Q. Where does he reside? 
Ans. New York. 
7 Q. Who is the treasurer? 
Ans. 8. Comfort is treasurer. 
8 Q. Who are the board of directors? 
Ans. I don’t know. These are the only two parties I have any- 
thing to do with. 
9 Q. Do you know any of the board of directors ? 
27—1215 
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Ans. Yes, sir. Capt. J. J. Vandegrift and H. Pickering, of Titus- 
ville. 

10 Q. Who else? 

Ans. I think there is a man by the name of Chambers, from New- 
ton, Pa. The others I do not know. | 

11 Q. Can ‘you give me the names of some of the stockholders ? 

Ans. I cannot. That is something that is outside. 

12 Q. Who requested you to come to testify in this case? 

Ans. Mr. Boyle. 

13 Q. When? 

Ans. I gota telegram from him yesterday. 

14 Q. Where was the telegram sent from ? 

Ans. I don’t know. 

15 Q. How long have you known Mr. Boyle? 

Ans. About eight years. 

16 Q. Do you know what business he is engaged in ? 

Ans. I understand that he is connected with the Toledo Commer- 
cial. 

17 Q. When did you meet him? 

Ans. This morning at breakfast. 

18 —. He wired you to come from Oil City, then, and you came in 
response to his request? 

Ans. Yes, sir. 


251 Personally appeared Ropert A. GALey, who, being duly 
sworn, and testified on behalf of the plaintiffs as follows: 


Direct examination by Mr. Scort: 


1 Q. What is your name, age, residence, and occupation ? 

Ans. Robert Galey; Rochester, Pa.; age, forty-five; occupation 
(not given). | 

2Q. What experience, if any, have you had in drilling for 
natural gas ? 

Ans. Well, I’>have been in the business over five years. I had 
charge of the gas business in 1875 for the Bridgewater Gas Com- 
pany. 

3 Q. Has your experience been constantly in the gas field for the 
past five years? 

Ans. Yes, sir. 

4Q. Fron: that experience I would ask you whether you have 
discovered that a gas well has what is termed a “ flowing capacity.” 
What I mean is that when a gas well is opened it will show a cer- 
tain capacity, which under continued draught may be diminished, 
but that it will undoubtedly reach what might be called a flowing 
capacity from which continued draught will make no diminution. 


Question objected to; not in rebuttal. 


5 Ans. My experience has been that when the gas first comes it 
is generally pretty strong, and afterwards it becomes exhausted. 
We have had wells in the Sheffield field that were strong wells, and 
in three years they were flowed out and abandoned. 
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6 Q. By this “flowing capacity” what do you know of that? I 
mean a flowing capacity that will remain permanent under con- 
tinued draught. 


Question objected to; not in rebuttal. 


6 Ans. Well, a well has got a flow of gas, but as they draw on it 
from the tank it becomes exhausted, being plaved out and aban- 
doned after being played out. . 

7 Q. Did you ever hear of the term “ flowing capacity ” of the 
well here ? 


252 Question objected to; not in rebuttal. 


7 Ans. We take a well by the pressure. We gauge them each 
month, as a general thing, and we seem pretty nearly how much 
the pressure diminishes in a month, and we have found that they 
will drop a pound every day. 

8 Q. Do you know any exception to the rule you have just stated 
as to the ultimate exhaustion of wells ? 


Question objected to; not in rebuttal. 


8 Ans. It depends a good deal on how much you draw on it from 
the different lines. The more the field is drawn on the quicker it 
exhausts. 

9 Q. Did you ever hear or know of getting salt water in the gas 
sand ? 


Question objected to; not in rebuttal. 


9 Ans. It is not salt water. I would call it a kind of a mineral 
water. In all cases there is water in the gas-bearing wells. 

10 Q. In common language don’t they call it salt water ? 

Ans. Thev call it salt water; yes; that is what they call it. 

11 Q. You can give your experience to this. 


Question objected to; not in rebuttal. 


11 Ans. We found water in all our wells, and when the well plays 
out the water comes in. | 

12Q DoT understand you that the water comes in the same 
place that the gas leaves? 

Ans. We have to blow our wells off as they become old on ac- 
count of the water being in the rocks and coming into the wells. 

13 Q. Does the water come into the wells, aceording to your 
opinion, from leakage through the casing or by coming through the 
gas rocks ? 

Question objected to; not in rebuttal. 
253 13 Ans. I would say that it came in through the gas sand, 

because we have cased wells nearly to the gas sand. 


14 Q. And what was tine result of this? 
Ans. The result was that they had the water in just the same 


as when we packed them. 
15 Q. Is it true or not that after you struck gas and drew out the 


gas that water came in? 
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Question objected to; not in rebuttal. 


15 Ans. As the pressure became weaker the gas diminished, and, 
as a general thing, the water takes its place. We have had some 
wells in Sheffield that have had no water in, but the majority of the 
wells were filled with water if the rock pressure became lower. 

16 Q. Have you any knowledge of any gas lines that in this 
locality have been abandoned by reason of the exhaustion of the 
fields from which thev drew their supply ? 


Question objected to; not in rebuttal. 


16 Ans. I have had no experience only in the Sheffield district. 
That is the only experience I have had in the gas field practically. 
17 Q. What is your experience as to the durability of gas? 


Question objected to; not in rebuttal. 


17 Ans. We had, for instance, a well. Westruck it some time last 
spring, and I think it was the largest well 1 ever saw, and in six 
months we abandoned the well on account of water. 

18 Q. Have you any knowledge of a gas line to Youngstown, 
Ohio, that has been abandoned by reason of the exhaustion of the 
territory from which it drew its supply ? 

Question objected to; not in rebuttal. 


18 Ans. The line was taken up this last fall—a twelve-inch line to 
Youngtown—on account of shortage of gas. 


254 Cross-examination by Mr. Reap: 


1 Q. How long have you been engaged by the gas company ? 

Ans. Five years. 

2 Q. Where is their principal office ? 

Ans. Rochester, Pa. 

3 Q. Who are its officers ? 

Ans. J. H. Hice, of Beaver, Pa., is president; Whitney or Steven- 
son, of Pittsburgh, secretary. 

4 Q. Is ita local company ? 

Ans. It is a corporated Co. 

5 Q. Who are its board of directors? 

Ans. Mr. Hartman, of Beaver Falls; H.C. Fry, of Rochester, and 
I don’t know the rest of the board. 

6 Q. Who requested you to testify in this case ? 

Ans. Why, Mr. Boyle. 

7 Q. What is Mr. Boyle’s first name? 

Ans. P. C. Boyle. , 

8 Q. Do you know that he is at present engaged as editor of the 
Toledo Commercial ? 

Ans. No; I don’t. 

9 Q. Have you heard so? 

Ans. No, sir. 

10 Q. How far from Rochester is Oi! City ? 

Ans. I don’t know exactly. By the railroad I think it is twenty- 
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five miles from here to Rochester, and they call it about one hun- 
dred and twenty-five miles from here. 

11 Q. When did you see Mr. Boyle or when did Mr. Boyle 
see you ? 

Ans. I met him yesterday at the exchange, and he told me to 
come here this morning. 

12 Q. At the oil exchange ? 

Ans. Yes, sir. 

13 Q. Did you meet him there by appointment? 

Ans. No, sir. 

14 Q. When did you learn that he desired to have an testify 
here ? 

Ans. Mr. Boyle asked me to come here this morning. 

15 Q. When did you first learn that Mr. Boyle desired you here 
this morning? 

Ans. Yesterday. 

16 Q. When did you first have any conversation with him 
255 in regard to this meeting ? 
Ans. I did not have any until this morning. 

17 Q. Still you say he asked you yesterday at the exchange to 
come here? 

Ans. Yes, sir. 

18 Q. Do I understand that the first thing you knew of what he 
wanted you for was when you came here this morning 7 

Ans. Yes, sir. 

19 Q. You did not know what you were going to testify i in regard 
to until within the last hour? 

Ans. Yes, sir. 

20 Q. When did you first see Mr. Secott—before or after you came 
back ? 

Ans. I did not see him until I came in the room this morning. 


256 Cuas. T. Fow.er, being duly sworn on behalf of the plain- 
tiffs, — as follows: 


Direct examination by Mr. Scorr: 


1 Q. State your name, age, residence, and occupation. 

Ans. Chas. T. Fowler; age, thirtv-four; residence, Freedom, 
Beaver county, Pa.; occupatiun, sup’t of the Fort Pitt Natural 
Gas Co. 

2 Q. You will please state what experience vou have had in bor- 
ing for gas and in what fields. 

Ans. My experience has been in the north end of the Sheffield 
gas streak, known as the Baden gas field. Within the last fifteen 
months we have drilled eleven wells, some of which have a minute 
pressure of six hundred and fifty pounds. 

3 Q. How long have you had experience with the gas fields in and 

about Pittsburgh ? 

Ans. Five years this fall. 

4.Q. What portion of that field has your experience been con- 


fined to? 
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Ans. To Sheffield, Baden, Fairoaks, and Grafton. 

5 Q. How many gas wells are you familiar with ? 

Ans. About fifty. 

6 Q. Have you had any experience in drilling wells? 

Ans. From fifteen to twenty wells. 

7 Q. From the experience you have had in boring for natural gas 
I will ask you if you are familiar with the term “ flowing capacity 
of a well.” By that I mean after a continued draught for some 
time the original capacity of the well would be diminished toa fixed 
capacity called “ flowing capacity,” and that flowing capacity would 
continue under continual draught thereafter. 


Question objected to; not in rebuttal. 


7 Ans. I never saw a gas well connected to a gas line that would 
not exhaust itself in time—from one to four years. 
257 8 Q. Do I then understand you to say that you know of no 
gas well which under continual draught will contain a fixed 
capacity ? 
Question objected —; not in rebuttal. 


8 Ans. I wish to be understood that I never saw a gas well that 
putting forth a continual output of gas would not become exhausted. 

9 Q. Can you give any particular wells in your past experience 
that would illustrate that ? 


Question objected to; not in rebuttal. 


9 Ans. Yes, sir. 

10 Q. You may do so. 

Ans. Well number one on the Henry Werner farm, in Economy 
township, Beaver county, Pa., was completed on the first day of May, 
1879, and had a minute pressure of 628 pounds, the well being two 
by four and a quarter tubing, rock pressure the same, and on the 
14th day of October, 1889, the same well is entirely exhausted and 
filled up with salt water. The Bryan number one well on the Mrs. 
Anne Bryan farm, in the village of Baden, Beaver county, Pa., was 
drilled in November, 1885; had a minute pressure of 465 pounds ; 
rock pressure, 680, and on the first day of October, 1889, it was 
abandoned. Mrs. Anne Bryan, number two, Baden, Beaver county, 
Pa., was drilled in May, 1886; pressure, 500 pounds a minute and 
four and a quarter tubing; rock pressure, 640 pounds; abandoned 
September, 1889; gas entirely exhausted. W. H. Moore, well num- 
ber one, Baden, Beaver county, Pa., drilled in June, 1886; rock 
pressure, 240 pounds; four and one-quarter tubing; exhausted in 
May, 1886; abandoned. I know of half a dozen more. Pressure 

will vary at the striking of them. 
258 11 Q. Did you ever know of a well which under continual 
draught would maintain its pressure for a month at a time? 


Question objected to; not in rebuttal. 


11 Ans. I never did. I don’t believe there is a well that would 
continue the same pressure for thirty days under continual draught. 


ve 


- 
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12 Q. When the gas is exhausted from the sand rock what usu- 
ally takes its place ? 


Question objected to ; not in rebuttal. 


12 Ans. Salt water. : 
13 Q. Does this salt water, in your opinion, come from the rock 
itse!f or leak down the well from the top? 


Question objected to; not in rebuttal. 


13 Ans. My experience had been that as the gas pressure leaves 
the rock it is followed down with salt water in the rock itself. 
14 Q. Is that your universal opinion or is it the exception ? 


Question objected to; not in rebuttal. 


14 Ans. It has been my own experience. We have drilled wells - 
two feet in the sand where we knew the sand to be forty feet thick, 
and we would put in our drill within six inches of the top of the 
sand, so that there could not be anything possible chance for anything 
to get in except through the sand, and as the pressure would dimin- 
ish the rock wouid fill up with salt water. 

15 Q. In-your experience in procuring natural gas have you ever 
known of territory being exhausted or lines of pipe for transferring 
gas being taken up by reason of the territory which it drained being 
exhausted 


Question objected to; not in rebuttal. 


15 Ans. I know of the Bridgewater Gas Co. abandoning 
259 their line from Sheffield gas field to Youngstown, Ohio, for 
shortage of gas. | 

16 Q. Did they have a supply at completion of boring? 

Ans. They did. Our own company move our lines from field 
to field to supply our lines. We have recently had an expenditure 
of twenty-six thousand dollars moving our lines, for the reason that 
one line gave out and we had to get ourselves in position to get the 


other. 

17 Q. Is that or is it not a common experience with gas compa- 
nies ? 

Ans. It has been very general in Pennsylvania—Pittsburgh and 
vicinity. 


Cross-examination by Mr. Reap: 


1 Q. How long have vou been employed in this gas company ? 

1 Ans. Two years. 

2 Q. Where is their headquarters ? 

Ans. At Pittsburgh; but we have stations at Freedom and Baden. 

3 Q. Have they a New York office? 

Ans. No, sir. 

4. Who is their directory ? 

Ans. Wm. G. Park, David Park, J. A. Rhode, Capt. J. J. Vande- 
grift, T. J. Vandegrift, B. W. Vandegrift. 

5 Q. Who are their officers? 


916 JAMES W. FELLOWS ET AL. VS. 


Ans. J. J. Vandegrift is president, W. G. Park is vice-president, 
and Jas. I. Buchanan secretary and treasurer. 

6 Q. Who requested you to be present at this examination ? 

Ans. Mr. Boyle, or word was left at our office that Mr. Boyle 
wanted to see me yesterday. He came into the office this morning 
and asked me if | would come down to Hotel Anderson. 

7 Q. Do you mean Mr. Patrick Boyle of Toledo ? 

Ans. I mean this gentleman. I never saw him before in my life. 


260 Personally appeared GeorGe W. WOLFE, as being first duly 
sworn, testifies as follows 
Direct examination by Mr. Scorr: 

1 Q. State your name, age, residence, and occupation. 

Ans. Geo W. Wolfe; Iwas born in 1840,0n the twenty-seventh 
day of December, in Tarentum, Allegheny county, Pa.; my busi- 
ness is contractor and driller for oil and gas. 

2Q. How long have you been engaged in this business ? 

Ans. I went to Oil Creek —. (Rest of answer omitted.) 

>. Have you been engaged in it ever since ? 

Ans. I have never done anything else since | was over in Southern 
California—a vear and a half—but I was in the oil field there. 

4 Q. What experience have you had in drilling for gas ? 

Ans. In 1882 or 1883 I came to ‘Tarentum to visit my home, and 
George Westinghouse wanted me to come and drill a gas well, and 
I have been there ever since—that | is, round Tarentum and vicinity 
of Pittsburgh here. 

5 Q. About how many gas wells have you drilled or are familiar 
with the drifling of ? : 

Aus. Well, now, I don’t know; upwards of one hundred, I sup- 
pose. 

6 Q. From your experience in the drilling for natural gas I will 
ask you whetheror not you have been made familiar with the term 
“flowing capacity” of a well maintained—a fixed supply that the 
well will furnish under a continual draught. 


Question objected to; not in rebuttal. 


6 Ans. There is no continued draught about it. When you first 
drill a gas well, when you strike the gassand, you could eateh hold 
of the cable and pall it back to the bull wheels,and they keep grad- 

ually going down, and we could drill for awhile, and then in 
261 a month go. down further, and that streak of sand would be 

exhausted entire; there would be not enough to blow off. 
Before we got to the fourth sand we would run against another 
streak of gas. It would go straight a round pressure to the minute, 
and the rock pressure we could not shut in; it would blow the casing 
out, and we would have to wait three or four days and then drill in 
deeper. These wells are all gone. 

7 Q. Do you know of any exeeptions to this rule, that a gas well 
oom which you are taking gas all the time will undoubtedly get less 
and less—finally be exhausted ? 


‘ 
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Question objected to; not in rebuttal. 


7 Ans. It is just the same as oil-boring. It is just a matter of 
time until the gas and oil both exhaust. 

8 Q. When the gas is exhausted what, as a general rule, will take 
its place ? 


Question objected to; not in rebuttal. 


‘ 8 Ans. Water—salt water. | 

9 Q. Does this salt water come in through the rock where we get 
the gas? 

—. In the Westinghouse wells the salt water comes in with the 
gas; at Tarentum after the gas is exhausted the salt water came in 
in the same sand. 

10 Q. Do you know Mr. Harmon F. Gettleman ? 

Ans. Yes, sir. 

11 Q. How long since have you known him ? 

Ans. Well, now, I could not say — years. I could not say how 
many. 

12 Q. Do you know whether he is a driller of gas wells or not? 

Ans. Why, 1 could not say whether he is sup’t or whether he 
drills them. I never inquired into his business. I merely know 
him when I see him. 


Cross-examination by Mr. Reap: 


Q. 1. You state you are a driller and contractor. 
Ans. Yes, sir. 
262 Q. 2. How many wells have you on hand now? 
Ans. Four; two in Virginia and two in Bakerstown. 

Q. 3. For whom are you drilling these wells? 

Ans. McAlum Oil Co. and Butcher Oil Co. 

Q. 4. Do you know who are the officers of the McAlum Oil Co. ? 

Ans. Charles Kirk is the sup’t. 

—. Who is the president of the Co.? 

Ans. David Kirk.’ 

Q.5. Who is the secretary ? 

Ans. Well, now, I don’t know that. 

Q. 6. Do you know who composes the board of directors ? 

Ans. I don’t know. It is a very extensive company; seven or 
eight or nine hundred we'ls. Charley and his father David are the 
only ones I do business with, and they are old-time friends of mine. 

Q.7. Do you know any of the names of the directors of the com- 
pany beside the Kirks? 

Ans. Tack Bros. and Dilworth Bros., the coffee men. 

Q. 8. Who else? 

Ans. Farmer Deane—lIsaac Deane. 

Q. 9. Who else? 

Ans. Well, now, 1 don’t know. Dan. and John Shirley used to 
be in. 

10 Q. You do not mean those men that you mention are directors, 
but that they are stockholders? 

28—1215 


218 JAMES W. FELLOWS ET AL. VS. 


Ans. They are stockholders. 
11 Q. Now, the Butchers’ Oil Co. Do you know the directors ? 


Ans. Pat. Hoene is the president and the balance I don’t know ; 
it is twenty Dutch here in the market. 
12 Q. They are the German of the market. 
Ans. Twenty Dutch right here in the market. 
13 Q. How long have you been drilling for the McAlum Oil Co. ? 
Ans. Since the bullion excitement. 
14 Q. When was that? 


Ans. In 1887. 
15 —. Who requested you to come here to testify in this case? 


Ans. Mr. Boyle. I met him yesterday at the restaurant. 
16 Q. By appointment 9 
263 Ans. No, sir. I went in the restaurant and Mr. Boyle was 
talking to a gentleman, and I stepped up to him and he says 

to me, You have been drilling for gas up here. Hesays,I want you 
to come down to this house here and give your knowledge of gas 
wells. 

17 Q. How long have you known Mr. Boyle? 

Ans. I have known Mr. Boyle—how long is it—about seven or 
eight years. 

—. Do you know where he is living at the present time ? 

Ans. No, sir. 

19 Q. Do you know what business he is in? 

Ans. No, sir. 

20 Q. Do you not know that he is editing a paper in the city of 
Toledo? 

Ans. No; I don’t know his business. He was editor of the Oil 
City Derrick. 

21 Q. How long have did he leave the Oil City Derrick ? 

Ans. [ don’t know. I don’t know his business and don't know 
whether he is editor of a paper or not. 


264 J. A. GARTLAND, being first duly sworn, testifies as follows: 
Direct examination by Mr. Scorr: 


1 Q. State your name, age, residence, and occupation. 

Ans. John A. Gartland; age, forty-one; residence, Pittsburgh, 
Pa.; occupation, oil and gas well driller and contractor. 

2 Q. What experience have you had in boring for natural gas ? 

Ans. Well, I have been engaged in drilling for oil and gas for 
twenty years; fifteen years since [ started first to drill for gas. 

3 Q. In what locality ? 

Ans. Within twenty-five miles of here. 

4 Q. I willask you what your experience has been with reference 
to the permanent supply of gas from wells under continual draught ? 


Question objected to; not in rebuttal. 


Ans. Do you want me to state what I know about how long a well 
should last—the average of them ora fixed number ? 
5 Q. Well, the average of wells ? 
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Ans. From one to four years is the life of a gas well. 

6 Q. You don’t understand me. I want you to testify as to whether 
or not a well will become exhausted under a sunthiiel Geieni from 
it—that is, if you continue to take gas from a well what will be the 
effect upon the well? 


Question objected to ; not in rebuttal. 


6 Ans. It will become exhausted. 
7Q. Do you know of any exception to this rule? 


Question objected to; not in rebuttal. 


7 Ans. No, sir. 
8 Q. When the gas is exhausted from the gas rock what, as a 
usual thing, takes its place ? 


Question objected to; not in rebuttal. 


265 3 Ans. lt would depend on the locality. 


9 Q. Answer the question, then, with reference to different 
localities. 


Question objected to; not in rebuttal. 


9 Ans. In some localities there is nothing to take its place; others, 
salt water; in others, oil. 

10 Q. Does this water and oil that takes the place of the gas 
come from the rock itself or from the well, either above or below the 
gas rock ” 

Question objected to; not in rebuttal. 


10 Ans. The water takes the place of the gas or the oil takes the 
place of the gas in the rock. A gas well drilled in an oil well bear- 
ing sand may blow two or three years and there will be no oil well 
appear, but as the gas exhausts oil will take its place, and will be- 
come an oil well; as the pressure of the gas exhausts, the oil will 
come in and produce oil wells. 

11 Q..Would the same rule apply where water comes ? 


Question objected to; not in rebuttal. 


11 Ans. Water will eventually take the place of the gas. Gas 
wells have either salt water or oil, with very few exceptions. 


Cross-examination by Mr. Reap: 


1 Q. How many wells have you now under contract, Mr. Gart- 
land ? 

Ans. Eight. 

2 Q. For whom are you drilling the wells? 

Ans. For Murphy & Bonsell, Forest Oil Co.; Jas. Craig, Union 
Oil Co. 

3 Q. Murphy & Bonsell, is that a private line? 

Ans. They are individual operators. 

4Q. Where is their headquarters? 

Ans. At Bradford and Philadelphia. 


220 JAMES W. FELLOWS ET AL. VS. 


5 Q. The Forest Oil Co., where is its headquarters ? 

Ans. Pittsburgh, Pa. 
266 6 Q. Who is its directory ? 

Ans. I don’t know. 

7 Q. Can you give me its officers ? 

Ans. I do business with W. J. Young. 

8 Q. In what capacity does he act? 

Ans. He lets the contracts. 

9 Q. Do you know what position he occupies there ? 

Ans. I den’t know whether he is president or manager. 

10 Q. Do you know the names of any of the directors ? 


Ans. I do not, but I think Capt. Vandegrift is one of the directors. 


I am not positive. , 

11 Q. The Union Oil Co., do you know its directory ? 

Ans. I know but two—H. L. (did not get the name, but have 
Tolul) and Jno. Satterfield. 

12 Q. Its headquarters is where? 

Ans. At Buffalo. 

13 Q. Mr. Gartland, who requested you to come here ? 

Ans. Mr. P. C. Boyle. 

14 Q. When? 

Ans. Yesterday. 

15 Q. How long have you known Mr. Boyle ? 

Ans. Twelve years. 

16 Q. Do you know what he is at present engaged in ? 

Ans. In the newspaper business. 

17 Q. What newspaper? 

Ans. I do not know the name of the paper, but understood he 
was connected with a newspaper inl Toledo. 


267 Tuos. K. A. Kina, of lawful age, being duly sworn, testifies 
as follows: 


Direct examination by Mr. Scorrt: 


1 Q. State your name, age, residence, and occupation. 

Ans. Thos. K. A. King; age, forty-six; residence, Saxonburg, 
Butler county, Pa.; occupation, contractor and driller for oil and 
gas. 

2 Q. How long have you been engaged in the business ? 

A. Since 1860. 

3 Q. In what fields? 

A. The fields in the vicinity of Pittsburgh. 

4 Q. In what fields have you had most experience ? 

Ans. Oil creek, McCain county, and West Virginia. 

5 Q. Have you had any experience in what is known as the West- 
ern Pennsylvania fields ? 

Ans. Yes, sir. * 

6 Q. Since what time? 

Ans. 1872. 

7 Q. From this experience I will ask you what is the effect upon 

a gas well which bas a continual drawing of gas from it. 
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Question objected to; not in rebuttal. 


7 Ans. It will become exhausted. 

8 Q. I will ask you whether you have ever known of what might 
be called a “ flowing capacity” of a well which remains permanent 
even under a continual draught. 


ad Question objected to; not in rebuttal. 
8 Ans. I never dic. 
é 9 Q. Did you ever hear of the term “ flowing capacity ” as applied 


to a gas well to indicate that it had a permanent capacity which 
would not be exhausted under a continual draught from it? 


Question objected to; not in rebuttal. 


268 9 Ans. I never did hear of any well but what would ex- 
haust. 


10 Q. After the gas is exhausted from the gas rock what usually 
takes its place? 


Question objected to; not in rebuttal. 


10 Ans. In some places salt water ; in some places oil, and in other 
localities neither. 


11 Q. What is the general rule with reference to this? 
Question objected to; not in rebuttal. 
7 11 Ans. In the majority of cases there is salt water comes. 


Cross-examination by Mr. Reap: 


1 Q. How many wells have you under contract now ? 

Ans. Not contracting now. 

2 Q. What business are you now engaged in at present ? 

Ans. With the Bridgewater Gas Co. 

3 Q. Do you know who the president of the company is? 

Ans. J. Hiese. 

4Q. How long have you been engaged with that company ? 
Ans. Since the fourth of September. 

5 Q. What were you doing prior to your engagement with them ? 
Ans. Had charge of oil property in Washington county. 

6 Q. Who requested you to come and testify here in this case? 
Ans. Mr. Boyle; I met him on the street this morning about ten 
) o’clock, and he asked me to come to the Hotel Anderson to see some 
+ At parties. 


269 STATE OF PENNSYLVANIA, \ se: 
County of Allehgeny, City of Pittsburg, 


{ 

‘ 

| This is to certify that on the 30th day of November, A. D. 1889, 
between the hours of 9 a. m. and 4 p. m., at the Hotel Anderson, in 

said city, personally appeared the following-named persons, J. B. 

, Black, A. Earseman, Rob’t A. Galey, Chas. T. Fowler, Geo. W. Wolfe, 

J. A. Gartland, and Thos. K. A. King, who, being each duly sworn 

according to law, gave testimony in the case of Jas. W. Fellows e¢ al. vs, 
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Ww. T. Walker et al., which testimony was taken by stenographer 
and reduced to type by said stenographer. 
In testimony whereof [ have hereunto set my hand and notarial 


seal. ) 
[Seal William K. Gray, Notary Public, Pittsburgh, Pa.] 
WM. K. GRAY, 
Notary Public. 


270 STATE OF ’ \ sais 


County, 
James W. F oe trl al., es Case No. 922, Pending in Circuit 
P — - _ Court of United States, North- 
WirtiiamM T. WALKER ef al., De- | a a 
fendants. 


The above-named complainants will take notice that on Thursday, 
the 14th day of November, A. D. 1889, the defendants above named 
will take the depositions of sundry witnesses, to be used as evidence 
in the trial of the above cause, at the office of Brown & Geddes, No. 
63 Produce Exchange building, in the city of Toledo, in the county 
of Lucas, ix the State of Ohio, between the hours of nine o’clock 
a.m. and six o'clock p. m. of said day, and that the taking of the 
same will be adjourned from day to day between the same hours 


until they are completed. : 
G. W. KINNEY, 


W. H. A. REED, 
CLARENCE BROWN, 
Attorneys for Defendants. 


Service of the above notice is acknowledged, and proof-of the 
official character of the officer before whom the said depositions may 
be taken is, by agreement, waived ; also all exceptions as to time. 

Done this 12 day of Nov., 1889. 

E. D. POTTER, 
DOYLE, SCOTT & LEWIS, 
Attorneys for Comp’ts. 


271 Afterwards, to wit, on the 7th day of December, A. D. i889, 
the following depositions were filed in the clerk’s office, to 
wit: 


enti Ch peut 
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In the Circuit Court of the United States, Northern District of Ohio, 
; Western Division. 


JAMES W. FELtows ef al., cae 
v8. 
Wirntram T. WALKER et al., Defendants. 


Depositions taken before me, Edward H. Smith, a notary public 
within and for the county of Lucas and State of Ohio, pursuant 
to the annexed notice, at the time and place therein specified, to 
be read in evidence on behalf of the defendants in an action pending 
in the circuit court of the United States, northern district of Ohio, 
western division, in which James W. Fellows et al. are complain- 
ants and William T. Walker e¢ al. are defendants. 


Present: A. W. Scott, aa on behalf of complainants, and Clar- 
ence Brown, Esq., on behalf of defendants. 


Witi1aM T. WALKER, of lawful age, being by me first duly sworn 
as hereinafter certified, deposes and says as follows: 


Direct examination by Mr. Brown: 


1 Q. State your name, age, residence, and occupation. 

A. William T. Walker; age, sixty-four; residence, Toledo, Ohio; 
occupa'.ion, city auditor of the city of Toledo. 7 

2 Q. You are the same person who has testified heretofore in this 
case ? 

A. Yes, sir. 

3 Q. You may state if you are in possession of the official reports 
showing the cost of heating and lighting the different departments 
of the city of Toledo. 

A. Yes, sir. 

4 Q. Have you prepared and can you furnish a statement of the — 
cost of lighting and heating the different city departments as shown 
by the city records in your office ? 

A. I have of the heating. I have not of the lighting. I have 
not heard anything about the lighting. 

5 Q. Will you furnish to the notary that statement, make it a 
part of your deposition, and state what period it covers? 

A. It is for the year 1888. 

6 Q. Are the official reports for the year 1889 yet published ? 

A. No, sir. 

7 Q. Please state the costs of heating the different departments 

as shown by the official reports for 1888. 
272 A. It is as follows: The city pound department, $8; the 
board of elections, $8.05; police department, $471.86; fire de- 
partinent, $618.45 ; bridge department, $316.35; street department, 
$30.20; infirmary office, $43.32 ; Memorial building, $453.00, mak- 
ing a total of $1,054.23. 

8 Q. Do you include the library ? 

A. No, sir. 

9 Q. Can you furnish that? 


see err ag 
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A. Why,no,sir. In 1888 the public library did not do but about 


three months of business through the auditor’s office, aud conse- 
quently I cannot make that out. It is the same with all of the 
other departments. 

10 Q. Did you give the general offices of the city? 

A. They are all heated and paid in the rent. 


Cross-examination by Mr. Scorr: - 


1 Q. What is the fuel used in heating these buildings ? 

A. This last year it has pretty near all been natural gas. 

2Q. In the statement that you have given, then, it is natural 
gas ? 

A. Natural gas and coal, both—wherever coal was used and 
wherever natural gas. 

3 Q. What proportion is gas and what coal ? 

A. A very large proportion is gas. The city pound is coal; the 
board of elections, part coal and part gas; the police department, 
pretty near all gas; [ think that year the patrol barn was heated 
with coal; the fire department is pretty much all gas; the bridge 
department—I don’t remember what proportion—I think largely of 
coal; the street department, coal; the infirmary office, part coal and 
part gas’ the Memorial building, part coal and part gas, but nearly 
all gas. 

4 Q. This gas was furnished by the present natural-gas companies 
here in Toledo? 3 

A. Yes, sir. 

5 Q. How does the cost of gas compare with the cost of coal ? 

A. I couldn’t answer the question positively ; but my impressions 
are, from the bills, that the gas is cheaper. | 

6 @. You haven’t with you the cost of coal when it was used ex- 
clusively as fuel in any year? 

A. No, sir. 


273 Also Luctus Brown, of lawful age, being by me first duly 
sworn as hereinafter certified, deposes and says: 


Direct examination by Mr. Brown : 


1 Q. State vour name, age, place of residence, and occupation. 

A. Lucius brown ; age, forty-six; residence, Toledo, Ohio; occu- 
pation, superintendent, secretary, and treasurer of the Toledo work- 
house. 

2 Q. Is the Toledo work-house of which you speak one of the city 
institutions—one of the departments of the city government? 

A. The work-house is built by the city and county. The county 
has an interest of seven thousand dollars, and the balance was built 
by the city, and the expense is borne in about that proportion by 
the city and the county—in proportion to the number of prisoners 
confined. It makes the cost fall larger upon the city than upon the 
county, because they have more cases. It is one of the public in- 
stitutions of the city of Toledo, and our reports are made out to the 


See 
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city council quarterly, and the bills are all paid through the audi- 
tor’s office, the same as the other departments. 

3 Q. Can you state the cost of heating and lighting the work- 
house for the periud of one year past? 

A. I can’t give you the cost of lighting, because I was not asked 
for that. I understood you wanted the cost of fuel only. We use 
fuel there not only for heating, but largely in our business of manu- 
facturing brick. In burning brick we use coal and wood both. For 
heating purposes we use coal and wood. I have made out a state- 
ment from my books up to the first of November of this year. Begin- 
ning with the first of January of this vear—from January Ist to 
November !st—I paid out for wood $1,651.40 and for coal $1,062.80. 

4 Q. What would be the cost of fuel for the remaining months of 
the vear 1889, if you know? 

A. Taking the months of January and February and estimating 
it for the months of November and December, it would be $243. I 
will use yet this year for wood about $120; that is for kiln burning. 
My first item, $243, was for coal and $123 for wood to finish the year’s 
business. 

5 Q. Are the inmates required to carry on the work you have 
named there—the making of brick ? 

A. That is done entirely by our inmates. Yes, sir; the work. 

6 Q. State whether natural gas is suitable and is, in fact, used for 
the purpose of burning brick. 

A. Yes, sir; I think it is used in every yard in the city except 
ours. 


Cross-examination by Mr. Scorr: 


1 Q. The fuel that you have spoken of—coal and wood—is used 
for the manufacture of brick in connection with the institution as 
well as for heating the building and doing the cooking ? 

A. Yes, sir; I have included everything for which fuel is used— 
heating the building and the laundry-work. Our heating is done 
by steam. 

2 Q. Natural gas has not been used for fuel there at all” 

A. No, sir; not for any purpose. 
274 3 Q. Are these Lills which you have rendered for the cur- 
reut year about the average — for fuel ? 

A. In our department the bills have increased a trifle over last 
year. We have made more brick, and that takes more. The number 
of inmates has increased twenty-five or thirty per cent., and that 
requires more cooking aud more washing, and that increased our 
fuel bill. I think last year it was about $2,600—I wouldn’t be posi- 
tive about it—but we burned more brick. You can’t estimate that 
in the future except to calculate upon a steady increase. As the in- 
stitution grows larger that expense will naturally increase—that 
fuel—with other expenses. 


Re-examination: 


1 Q. Have you made any effort to secure natural gas for the use 
of the work-house ? 
29—1215 
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A. Yes,sir; the board had a conference with the company. Their 
accredited agent met with the board once or twice. We received 
two different propositions from one of the gas companies. I think 
it was the Northwestern Company. We had their communication 
last fall, and their agent met with the board once. 

2 Q. Have you been able to secure gas for fuel purposes at less than 
the cost of coal or wood ? 

A. No, sir; our books show the actual cost for fuel in the pre- 
ceding year, and the price they set for gas was higher than the cost 
of coal, and for that reason we didn’t contract for it. It was their 
intention to contract for gas if it was cheaper. 


Recross-examination : 


1 Q. Was the pricé that they offered to furnish gas for to burn 
brick higher or lower? 

A. No; for burning brick it was lower; but in their price for heat- 
ing the building they wanted to estimate it at so much for the year, 
and that was more than the entire amount for heating the preceding 
year or just the same. It was $450 over and above the actual cost 
of heating the building, that being the amount used for burning 
brick. 

2Q. Did you keep a separate fuel account with the brick yard 
and the building prior to that date? 

A. No; but it is easy to ascertain. We know as a general thing 
how much fuel we burn in a kiln of brick. If we know the number 
of arches we can ascertain that from the number of brick we burn. 
We can get within a few dollars for the entire season’s work ; we 
know about the average amount of fuel used to each arch. 

3 Q. How much did the natural-gas companies want to charge 
you for the heating of your building and doing the cooking ? 

A. Their first price was $1,200. 

4 Q. What was the last price set? 

A. I think the last I saw in writing was $1,000. I understood 
that some person who claimed authority had said they thought they 
might get it down to $800; but the last communication was $1,0V0. 

5 Q. What fires have you in the building? 

A. One cooking range in the kitchen and a fire under the boiler 
which does all the heating, and we have in the laundry a large box 
stove in a brick arch for heating the flat-irons. There are no open- 

grate fires in the institution, and just one cooking stove for 
275 = all the cooking. The building is heated with dry steam heat- 

ing, with a boiler outside, in a separate building—in an addi- 
tion to the main building. 

6 Q. What is the size of the building ? 

A. I can tell you; the front is about—it must be between fifty 
and sixty feet. The main part runs back probably about forty feet, 
and then from there on, in the prison part, it is two stories high ; 
and then the prison is the same width, running back fully ninety 
feet—I should say, further; they are of the same width—that is, the 
width in the cells, which make three tiers of cells, built in the center 
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of the building, and, of course, a stairway leads up. The cells are 
built ten or twelve feet clear of the wall, and walks along the out- 
side of each tier of cells. There are 14 cells, which will average 
about every five feet in width, and then comes an opening between 
them, which makes eighty or ninety feet ; that is the prison part. 

7 Q. How many people will it accommodate? 

A. It will accommodate 168 people—that is, putting two prisoners 
in the cell. There are 84 cells, and they are designed that there can 
be two persons put in the cell. 

8 Q. What is the other capacity beyond the cells? How many 
people will it accommodate—prisoners, attendants, &c.? 

A. There are no attendants that stay there except during the 
work hours, only myself and wife. We live there. The balance of 
the guard all live at home and come there during the work hours ; 
they don’t eat norsleep there, except that they bring their dinners with 
them. Their cooking and washing is not done there. If we have 
more, we have to put them on the floor ; that is the only accommoda- 
tion we have. We never have to exceed—when we get up to 120 
or 130 prisoners, that is all we have beds for. The cells are there, 
but we require additional beds. 

9Q. You have never kept a separate fuel account for the build- 
ing—between the building and the brick yard ? 

A. No; I couldn’t possibly do that. I buy my coal by the car- 
load. If I am burning coal and they run short at the boiler-room, 
I run a load or two from that car over to the boiler-room. I get 
the car weight, and so [ couldn’t tell, unless [ was over there and 
ordered over a lot and saw where it went to. We do the business 
at the best convenience. 

10 Q. ‘The gas companies offered to furnish gas cheaper than you 
could get coal ? 

A. They offered it at 65 cents per thousand for burning, and that 
is a little cheaper than wood and coal—cheaper than our estimates, 
at least. 


276 Also WittraM KirkBy, a witness of lawful age, being first 
duly sworn, testified as follows: 


Direct examination hy Mr. Brown: 


1 Q. You may state your name, age, residence, and occupation. 

A. William Kirkby; age, 46; residence, Toledo ; occupation, in- 
firmary director. 

2. In your official capacity of infirmary director, have you 
charge of the infirmary department of the city of Toledo ? 

A. Yes, sir. 

3Q. Can you state what it has cost the city of Toledo for fuel 
during the period of one year past, in the infirmary department? 

A. Yes, sir; $8,198.01. 

4 Q. What was the character of the fuel so furnished in your de- 
partment ? 

A. Well, there was about 1,100 cords of wood and the balance was 
coal. 
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5 Q. Was there any portion of it natural gas ? 


A. No, sir. 
6 Q. For what period was this? | 
A. That runs from June Ist, 1888, to June Ist, 1889. | 


Cross-examination by Mr. Scort : 
1 Q. What was this fuel used for’? 
A. For the poor. That is just the fuel that was used for the poor 


of the city. 
2Q. As fuel that is distributed to the poor of the city? 


- aie. Pry, 


A. Yes, sir. 
3 Q. All of it? 
A. Yes, sir. 


4(Q. You mean to say that this is fuel distributed under you to 


the paupers of the city ? 
A. Yes, sir. 


277 Also ALBERT E. MAcoMBER, a witness of lawful age, being 
by me first duly sworn, as hereinafter certified, deposes and | | 


says: 
Direct examination by Mr. Brown: 


1 Q. State your name, age, residence, and occupation. 

A. Albert E. Macomber ; age, fifty ; residence, Toledo, Ohio; oc- 
cupation, real-estate dealer. 

2Q. What official connection, if any, have you with the Manual — 
Training School of the city of Toledo” 

A. lam a member of the board of directors, and also act as secre- 
tary of the board. 

3 Q. State, if you please, what the Manual Training School is, 
and what relation it sustains to the city of Toledo. 

A. It is one of the departments of the public-school system of the 
city. 
4 Q. In what manner is it sustained 


A. By public taxation. 
5 Q. You may state, if you can, what is the cost of fuel for heat- 


ing the Manual Training School for the period of a year past. 
A. Three hundred dollars. 
6Q. Is this the regular cost per annum, or for any particular 
‘year? ? 
A. That was the charge made by the Northwestern Ohio Natural | 
Gas Company last year, and they have just reuewed the contract at 
the same price. — 
7 Q. The fuel used is natural gas, is it ? 
A. Yes, sir. 
8 Q. Have you the means of knowing how that cost compares 
with the price of coal ? 
A. It is just about the same. 
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Cross-examination by Mr. Scorr: 


1 Q. Do you know what the cost was for fuel to the Manual Train- 
ing building before they used natural gas? 

A. Yes, sir. 

2 Q. What was it? 

P > Perhaps three hundred and fiveor three hundred and ten 
ollars. : 

3 Q. Don’t you know exactly what it was? 

A. I have not the figures before me. 

4 Q. Do you know? 

A. We look atthe price paid to the Northwestern Ohio Natural 
Gas Company as high as the same amount of heating would cust 
provided by coal. 

5 Q. I asked you if you knew what was the amount you paid for 
coal before you used natural gas, for the same period ? 

A. For one year before it was sume two hundred and seventy-five 
dollars. I think another year it was about three hundred and five. 

6 Q. What was the reason for the increase there ? 

A. It was one year when coal was a little higher, and I think 
there was perhaps one additional room. 

7 Q. How do the number of rooms now compare with the time 
when you used coal ? | 

A. The same. 

8 Q. Is the fuel used for furnishing power in the building? 

A. Yes, sir. 

9 Q. What do you run there? 

A. A small engine. 

10 Q. Is the same machinery there now as it was when you used 


coal ? 
A. Yes, sir. 

278 11 Q. What do you run there” 
A. A small engine. 

12 Q. Is the same machinery there now as it was when you used 
coal ? 

A. Yes, sir. 

13 Q. Is there not an increased amount of machinery ? 

A. No, sir. 

14 Q. How long have you used natural gas there? 

A. Natural gas was introduced at once—as soon as the system 
was completed here; I think we have used it for two years, and we 
are now beginning the third. 

15 Q. And there is no mure machinery now in than there was 
over two years ago” 

A. No, sir. 

16 Q. And there are no more rooms heated, and no more rooms 
used in the Manual Training School than there were two years age? 

A. The natural gas is applied to the boiler which manufactures 
steam, and it is the steam that distributes the heat to the building. 

17 Q. I asked you whether there are any more rooms used now 
than there were two years ago? 


230 JAMES W. FELLOWS ET AL. VS. 


A. No more rooms now than there were two years ago. 
18 Q. Are there any more than there were three years ago ? 


A. Yes, sir. 
19 Q. And you are now on your third year with natural gas? 


A. Yes, sir. 

20 Q. How many more rooms are there used now than there were 
three years ago? 

A. One. 

21 Q. And when you speak of the coal bill being the same as the 
gas bill is now, or nearly the same, there was one room less to heat 
than there is now, was there not ? 

A. I don’t know ; perhaps there was. 

22 ). What was the last coal bill that you paid three years ago ? 

A. I have not the figures before me; it was somewhere in the 
neighborhood of three hundred and five dollars, if I estimate it from 
my recollection. 

23 Q. It was over three hundred dollars, was it—haven’t you 
compared the natural gas with the coal bills? 

A. Yes, sir. 

24 Q. And don’t you know exactly what the coal bill was three 
years ago” 

A. It was about three hundred and five dollars, as I recollect it. 

25 Q. Don’t you know exactly ? 

A. No, [ do not; but I know that our estimate is 

26 Q. We don’t want your estimate; you are here as an official 
to give the figures. 

A. I have not them here. 

27 Q. Is the fuel account kept separately between the High School 
building and the Manual Training building? 

A. Yes, sir. 

28 Q. The fuel is not kept in the same place for the two buildings ? 

A. No, sir; the entire system is separate, and paid for sep- 


arately. 


279 Also THomas R. WicKENDEN, of lawful age, being first duly 
sworn, as hereinafter certified, deposes and says : 


Direct examination by Mr. Brown: 


1 Q. You are the city engineer of the city of Toledo, are you ? 

A. Yes, sir. 

2 Q. And the same person who has heretofore testified in this 
case ? 

A. Yes. 

3 Q. You may state, if you can, the number of electric lights in 
use in the city of Toledo for the purpose of lighting the streets at 
the present time. 

A. For the purpose of illuminating the streets, there are at present 
four hundred and ninety-seven. 

4Q. What number, if any, are there ordered and not yet placed ? 

A. There are eleven ordered and not yet placed. 
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5 Q. Are these the lights furnished under the contracts referred 
to in your examination by the plaintiffs? 

A. Yes, sir. 

7 Q. Do these lights include lights used for anything except street- 
lighting ? 

A. Street-lighting only. 


Cross-examination by Mr. Porrer: 


1 Q. How many lights are there now ? 

A. 497—that is, at this present time. 

2 Q. There are pending before the council ordinances and resolu- 
tions looking to the extension ? 

A. No; there are already eleven lights ordered for which the 
legislation is complete. There are ordinances before the council at 
the present time pending which will call for about thirteen more. 

3Q. Practically, the main thoroughfares of the city are lighted 
with electric lights ? 

A. Yes, sir. 

4Q. Under the contracts which you have mentioned in your 
prior testimony ? 

A. Yes, sir. 


280 Also Harvey W. Compron, a witness of lawful age, being 
first duly sworn, as by me hereinafter certified, deposes and 
says: 
Direct examination by Mr. Brown: 


1 Q. State your name, age, place of residence, and occupation. 

A. Harvey W. Compton ; age, 36; residence, Toledo, Ohio; su- 
perintendent of the Toledo public schools. 

2 Q. Are you also secretary, in your official capacity, of the board 
of education ? 

A. I am. 

3 Q. You may state if you can furnish a statement of the cost of 
fuel used in heating the public-school buildings in the city of Toledo. 

A. I can. 

4Q. Will you please do so, making the same a part of your evi- 
dence ; stating also the period covered by your statement. 

A. The cost of fuel for heating the public-school buildings for one 
year, beginning with September, 1887, and ending August 31st, 1888, 
including gas, wood, kindlings, and everything used by the janitors 
in the school buildings, is as follows : 


Contral High Sebeet 000 ccasns cooces c coccs ceneeesue 707 00 
DECRECOY ccccds cows ancnes cnne sacs senccnwnaenilind 233 80 
BO WONG O cc nnne tdiccdeemncatsnntinenediomane 208 32 
BIEO <.cinis ates 6 tinwetintnwtetiainininblintininnconiiaaaians 198 00 
126 84 
BED cn. snr ants: crcstemntieni niente niteesinateliiin iting iii 239 94 
I ies in.en: cits tetera ens iain ailaneeghaiainiineialiaiinlllltal 192 00 


LAGTORED « coca anne 2 seach enangencanccs ete eus aiintin 200 00 
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IRIE UUINORI os cnnas cnpinioenansoeeenteianenianaeinauaiiia $369 00 
ITNT i: sac hanged Ness hina gneiss 309 00 
I ices iittala ant tien delete iia 236 81 
PT came « saan onan emainen cous meneame 200 00 
I ms aan i ccattenmmniescinidntinainaiaiaiaiieaiilia di 185 72 
III IIIT i... atime itanenlinesmeminemmeneneabaiaiiaiaals 75 00 
IIIT si switches teen nehintiealiindiaielidenlaiiitaaeaeaiai 306 00 
BINED, coco conc cwemsee es coenenmenninene aethinns 233 80 

The total of those buildings is---..--.---.--.-. $4,031 23 


The foregoing being buildings heated with natural gas. 


The following buildings are heated with wood or coal: 


ei SI IRIE... susie diciniassengeanil nsieneasiniiaepeenenianiinaliadmen 57 13 
ID icc icisiy mntteibas: spepeenniies acadnn Gnettiicmnepeien ieee imines 70 00 
I ik saallinihs ieietees enmamnenaiimenimenimenmnnen mmuiieae iiduliiaaia 67 31 
I, III io i ey snntnlmiettiineinti deeinaemeavennianiiininiaeieaiaia 63 87 
I ia silt eaten” pelea nhaieaiainaneaiiaiiliaaiiael 66 22 
IIIT 0 saiitissinninilinen: sates cuaeentnindnmieniciininiis idaiieieiaaialin 36 75 
PE GAP DERD) .000200- cctccnenenenninen cungienmenes 30 13 
EEA RET OM EE dn RN 57 25 
main «on cvtns cnenecn mamma tenat 81 55 
I il sesiinidecinceerel inmate 67 08 
aE IIL... casnibty ene seiaemt eeigigpieiipeeidadeaisiaiaiauiiadadliass call 77 OO 

I A TI ia eeniteter ceciaineiinitciianiaiiidineae $679 29 

The different kinds of fuel used cost as follows: 

ONIRE CIO 0000 pnos comecace cone anne cane wae — $4,071 23 
ITT issih sesenicenes dtiainnn eniaatiaeiian aemnieenell minded aan ened 682 06 
NE EEA IE. RET 436 60 
Anthracite coal.......--- ssobiiniiabineiateamanaienieiiianiiali acted ia aaa 129 38 
RicidiMees end prepared fnel.......c.ccenncetcansesses 178 53 

NG REONS CE cncuniccrunomntintiinens tense $5,497 80 


This is all in the year ending Aug. 31, 1888. During the 

281 month of September and part of October, 1887, before gas 

was furnished in that year, the cost for wood and coal was 
$747.28, and is not included in the list of school buildings. 

5 Q. Can you furnish a statement of the cost of fuel for the year 
ending August 31st, 18389, without mentioning the buildings in 
which it was used ? 

A. I can. ; 

6 Q. You may please do so. 

A. For the year ending August 31, 1889, the cost— 


ROG AE I nceerencnennensiniesssncnepitaiiisaniainiaiil $4,614 21 
gE CT Ee eT aE ES RN 


2Otel .cnnnsenussseunnnnene a $5,362 04 
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Cross-examination by Mr. Porrer : 


1 Q. What time in September of 1887 did the school begin ? 

A. It was on the first Monday in September. It varies a little. 
I would have to look at the calendar to see. 

2 Q. And down to what time in October was it when you began 
to use natural gas as a fuel for heating purposes ? 

A. I would have to look at the paeaubes the bills to get the exact 
date. They were not all piped at the same time. We began about 
the middle of October, I think, to use the first gas. 

3 —. When did you begin to use fuel for the heating of your build- 
ings? 

A. We usually have to have a little fire in the morning early in 
September ; it begins to get cool, and we have just a little fire in 
the morning then and drop it off. 

4 Q. And that would last through down until the middle of Oc- 
tober ? 

A. Yes; we get along in that way and then we have to have 
steady fires. 

5 Q. During the day and also at night’ 

A. Yes, sir; we keep them going at night, too, right along. 

6 Q. What was the cost of fuel for the same service—that is, the 
heating of the same buildings—where coal was used ? 

A. I have brought the tables here. 

7 Q. Just refer to them, if you please. ‘Take, for instance, the 
Central—the cost of gas and the cost of coal—what did you pay 
for—beginning September, 1886, down to and ending August 31, 
1887, what did you pay out for the same building for coal ? 


The Central that year for 


Onn Get. ccncweesesteun: aaa 
LE AEM 258 78 
ee 263 27 
Ss I sas sessed teach ohdenaticih aor 206 35 
OI nce: csi eames aihtecaiesle Milas 395 58 
REDON ES SS 224 O07 
PY caninun cisdnmaben 226 69 
Sherman ....--.- BON oRN Ree ea 346 95 
i 280 30 
DNATA eS 217 30 
De  ...ocinit cimaelineenin 413 75 (That includes the annex.) 

AI 266 60 
| EE teins 263 12 

LASTONGS 2.00 cocaco< 218 99 
TREE sniniicnnn ttesinninancmianpailn 126 84 
Southeast Toledo-..-.--~-- 96 85 
ESS aera 45 95 
I as canta iets 17 il. 
il 67 58 
SFL OTE ERE SO 66 30 
Brown’s Addition....-----. 81 60 
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St. Clair Annex... .... .-. * $86 10 
Broadway Annex.--.-.----- 188 00 
ES ee 55 20 
TRE. CE i ~—~85 6 
Tremainsville_.........-.. 81 56 
I cciranniisiasnnnnininon 51 00 

| ER RR ew reer $5,180 88 


8 Q. What new buildings since August, 1887, have been con- 
structed in Toledo have heen constructed in Toledo in which natural 
= is now used asa fuel? 

. There was only one up to the end of last year in which we 
wa natural gas, and that was the big Segur building. 

9 Q. When was that built? 

A. A year ago last summer. We occupied it very near the begin- 
ning of last year. 

10 Q. How large a building is that ? 

A. Itis a twelve-room building. We do not occupy all of the 
rooms yet. We have three vacant rooms there yet. 

11Q. What is the price that you are paying for the heating of 
that now—that is, the natural-gas contract ? 

A. | think it is the same as Broadway, $235.80; that is my fecol- 
lection We have added two new buildings this year, so that there 
are three new buildings now in, addition to what this report for the 
year ending August 3lst, 1888, shows. 

12 Q. Have there been any annexes besides the three buildings 
which you have spoken of in which natural gas is used ? 

A. No; nothing in which we use gas. 


Re-examination: 


1 Q. How many more buildings are there in your statement for 
the year ending August 31, 1885, than in vour statement for the 
vear ending August 31, 1887? 

A. There are two more buildings. 

2 Q. How many additional rooms are there ? 

A. Asnearly as I can recollect there are five new schools—three 
at the Segur building, one at the Hoag, and one at the Parkland— 
udded that is not heated by gas. 

3 Q. Are there any school buildings for which you have made 
application for natural gas without being able to secure it ? 

A. I think not. After waiting a little while we have been able to 
secure it. In our old wooden single-room buildings out in the 

suburbs we thought it would not pay to go to the expense of 
283 piping that distance. We have only piped four, six, eight, 
and twelve room buildings. 

4 Q. Are the school buildings now heated by coal and wood out- 
side of the territory at present supplied by the present natural-gas 
companies ? 

A. No, sir; not all of them. 

5 Q. What ones are ? 
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A. Yes; at Manhattan and at Brown’s Addition they are near; 
hut we could use the fuel at about as good advantage as to pipe 
those wooden buildings; that we would probably have to abandon. 

6 Q. Have the school buildings heated by natural gas been at all 
times supplied by the companies under the existing contracts since 
they were first made ? 

A. Yes, sir; on the whole they have been very well supplied. A 
few extremely cold days and a few accidents which have occurred 
have caused us to dismiss the children, but very seldom. 

7 Q. Has there been any change in the contracts since those were 
first made ? 

A. Not in the actual price of gas, but they have modified the con- 
tract so as to require the board to attend to all fitting and plumbing, 
suv that we have had to hire our own plumbers to look after the gas 
and the fittings in the buildings. They did that the first year. 
After that they gave notice that they would do no more fitting. 


Recross-examination : 


1 Q. I notice, by the statements you have made here, that where 
natural gas is used there is a material reduction in the cost of fuel 
in the several buildings; where wood and coal were continued there 
was no reduction ; on the contrary, quite a material increase in the 
fuel bill. Will you please explain that? 

A. The price of gas remained constant, while the price of wood and 
and coal in different years has fluctuated. 

2 Q. Then I would infer that the price of wood and coal for the 
year cuding in the summer of 1888 was more than it was for the 
year ending in 18877 

A. I think it was, in some respects, more. The price of coal and 
wood not ouly fluctuated, but the amount differed in different sea- 
sous according to the degree of cold. 


(The further hearing of depositions herein is adjourned to Satur- 
day, November 16th, 1889.) 


284 SaturDay, November 16th, 1889. 


Met and adjourned, by consent of counsel, to Monday No- 
vember 18th, 1889. 


Monpay, November 18th, 1889. 
Met, by consent, at the office of E. D. Potter, Jr., to continue the 
taking of testimony herein. 
Present: For the complainants, A. W. Scott, Esq. 
For the defendants, Clarence Brown, Esq. 


Hamitton S. Corwin, of lawful age, haying been heretofore sworn 
herein, testified and deposed as follows: 


Direct examination by Mr. Brown: 


1 Q. You are the Hamilton 5S. Corwin who has testified heretofore 
in this case, are you ” 
A. Yes, sir. 
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2Q. At present the auditor of the Northwestern Ohio Natural 
Gas Company ? 

A. Yes, sir. 

3 —. How long have you been connected with the gas companies 
in Toledo or either of them ? 

A. Since the Northwestern first began work here. 

4Q. At what time was that” 

A. I can’t say positively. 

5 Q. The vear? 

A. The year is what [ am trying to think of. The first time that 
I came to Toledo on busitiess connected with the pipe line was in 
December. It must have been 1886; that is what it was; that was 
the first. 

6 Q. In what stage was the work of piping gas from the fields to 
Toledo by the Northwestern Company at the time you came here? 

A. I came here at that time to receive the first pipe that was un- 
loaded in Toledo. 

7 Q. What part, if any, of the main line from the field had been 
constructed at that time? 

A. I can’t recolleet. I would have to refer—in order to tell I 
would have to freshen my memory in some way to determine 


whether we had actually commenced laying the main line then or 


not. 

8 Q. It was, practically, the beginningof the work when you came 
here ” 

A. As I remember it; yes. 

9 Q. What position did you take when you came here—what offi- 
cial position did you occupy in the company ? 

A. I was general superintendent of the company. 

10 Q. You continued such down to what time? 

A. Down to about two months ago. 

11 Q. ‘To the time of the consolidation of the two companies? 

A. Yes; it was about that time. I can’t give the exact dates. 

12 Q. Up to about September last there were two companies en- 
gaged in the supplying of gas to the consumers in Toledo, were 
there not? 

A. There have been two companies supplying gas up to a recent 
date. 

13 Q. Those were the Northwestern Ohio Natural Gas Company, 
of which you were the general superintendent, and the Toledo Nat- 
ural Gas Company, were they not? 

A. Yes, sir. 
285 14 Q. And the two companies are at present under one 
management, I believe, without actual consolidation ? 

~- They are under one management. 

15 Q. Are you auditor in ¢ harge of the business of the two com- 
panies under that management ? 

A. Yes, sir. 

16 Q. What was your business prior to coming to Toledo to take 
charge of the business of the Northwestern Natural Gas Company as 
superintendent ? 
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A. I was engaged in the New York office of the Standard Oil 
Company. 

17 Q. How long had you been engaged there ? 

A. I should have to freshen my memory to answer that question. 

18 Q. About how long? 

A. Two or three years. I am a little uncertain. 

19 Q. In what capacity were you employed there ? 

A. In various capacities. 

20 Q. In office work or as superintendent of outside work ? 

A. Office work. 

21 Q You stated, upon your former examination, that the main 
line from the field to Toledo was connected with the general system 
of lines of your company. Will you state of what that system con- 
sists ? 

A. The I’nes to Fostoria and Fremont. 

22 Q. Wat is the size of the line from the field to Fostoria? 
What is the diameter of the pipe ? 

A. Six-inch. 

23 Q. What is the length of the main line—of the Fostoria main 
line—I speak of ? 

A. I think it is about five miles. 

24 Q. What are its termini? 

A. The wells near Bloomdale. 

25 Q. In what county ? 

A. Wood county. 

26 Q. In what township ? 

A. It seems to me it is in Bloom township; anyhow, it is Bloom- 
dale. 

27 Q. Is it north or south of the B. & O. railroad—I mean the 
termini of the line? 

A. They are at “Godsend wells,” so called, near the Godsend 
water station of the B. & O. railroad—the Kelley farm. 

28 Q. I believe you have said there were wells and their connec- 
tions which were used for the purpose of supplying the Fostoria line 
only. Is that the fact—I mean ordinarily ? 

A. Yes, sir; ordinarily. 

29 Q. How many wells are there connected with the Fostoria 
line? 

A. I should have to refer to maps to answer that question cor- 
rectly. 

30 Q. Can you tell us approximately how many wells there are 
connected with that line? 

A. 1 would rather testify correctly, if at all. 

31 Q. Are you willing to examine your records and then testify ? 

A. I am willing to answer that question ; certainly, sir—that is, 
I can find out from the books at the office. 

32 Q. Can you state the capacity of those wells” 

A. No, sir. 

33 Q. Is the record of their capacity kept by your company or by 
any of its employés ? 

A. There is no record kept uuder my charge in the office. 
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34 Q. Was there any kept while you were superintendent ? 
286 A. No, sir; not asa book record. What Mr. Stock may 
have kept I don’t know. ; 

35 Q. Do you mean to say that your company does not know the 
capacity of its wells ? 

A. I mean to say that I do not know the capacity of the wells. 

36 Q. Have the officers of your company any means of ascertain- 
ing the capacity of the wells owned by the company ? 

A. I presume they could ascertain. 

37 Q. In what manner ? 


A. By the ordinary methods adopted in such cases, whatever they — 


might be. 

38 Q. Do you mean by making measurements? 

A. By making measurements. 

39 Q. Do you mean to say that no measurements have yet been 
made or recorded ? 

A. No, sir; I don’t mean to say that. [mean that Mr. Stock may 
have kept such records. I don’t know how for he has kept those 


records. 

40 Q. Isn’t the capacity of the wells reported by Mr. Stock to the 
company or to any officer ? 

A. Yes, sir; there have been reports made. 

41 Q. To whom ? 

A. Well, there have been some made to me at times, and what re- 
ports he may have made to others [ don’t know anything about. 

42 Q. Have you access to the reports made to you ” 

A. I don’t think I have. 

43 Q. What has become of them ? 

A. I don’t know. In fact, I have not been at all very careful 
about keeping any such reports. 

44 Q. What is the size of the Fremont line? 

A. Well, it is now ten inches. 

45 Q. Has it ever been any other size ? 

A. Yes, sir. 

46 Q. When? 

A. It was eight-inch until recently. 

47 Q. Why was it made ten ? 

A. Increasing the capacity of our line to reach other points. 

48 Q. Has the entire Freemont line been relaid ? 

A. Oh, yes; the line has been laid to Fremont. 

49 Q. All the old eight-inch pipe taken up, was it ? 

A. Not all the old eight-inch pipe we had in the field. 

50 Q. I mean all the old eight-inch pipe you had in the main line 
to Fremont. Has that been taken up? 

A. Yes, sir. 

51 Q. And replaced with ten ? 

A. Replaced with ten. 

52 Q. How recently has that been done? 

A. It has been completed within a month. 

53 Q. When was the work commenced—about when ” 

A. If I remember rightly, about three months ago, 
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54 Q. What are the termini of the ten-inch line? 

A. Fremont and a station west of Fostoria, called Gravel Pit. 

55 Q. In what gas field is that ? 

A. It is just south of Perry township field, not far west of Fos- 
toria, in Washington township, Hancock county. 

56 Q. Can you state how many wells the company connect with 
on that line? 

A. No, sir. 

57 Q. Can you ascertain from your books? 

A. Yes, sir. : 
287 58 Q. Will you do so? 
A. Yes, sir. 

59 Q. Can you state the capacity of those wells, or have you the 
means of ascertaining their capacity ? 

A. No, sir; I have not. 

60 Q. Who is in charge of the field for your company at the 
present time ? 

A. C. L. Stock. 

61 Q. What other towns, if any, besides Fremont are supplied 
from this line? 

A. You mean the Fremont line? 

62 Q. From the Fremont line. 

A. There are no other towns at present being supplied, excepting 
the little towns along the line between Fostoria and Fremont. There 
are three or four little towns there. 

63 Q. For what purpose was it enlarged ? 

A. To take us to Bellevue, Clyde, and Sandusky. 

64 Q. What, if anything, is your company doing at the present 
time toward constructing the line to Bellevue, Clyde, and San- 
dusky? 

A. They are engaged in that work. 

65 Q. What is the size of the line that is being constructed to 
those places ? 

A. From Fremont it is eight inch. 

66 Q. Are they all connected with this eight-inch line? 

A. It is proposed that they shail be. 

67 Q. And are to be supplied through one eight-inch line? 

A. That is the proposed work now. 

63 Q. Is your company also engaged in piping these towns named 
for the distribution of gas? 

A. Yes, sir. 

69 Q. What is the population of Sandusky—approximately ? 

A. Of course, all I know about it is hearsay. 

70 Q. Well, approximately? 

A. I suppose it to be about eighteen thousand. 

71 Q. What is the population of Clyde? 

A. I understand Clyde is between three and four thousand. 

72 Q. And Bellevue. 

A. Bellevue a little larger; possibly a little over four thousand. 

73 Q. And what is the population of Fremont? 

A. I have understood it to be ten thousand. 
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74 Q. About what would be the aggregate population of the other 
smaller towns to which you have referred as being connected with 
this line? 

A. I don’t think I can answer that question intelligently. They 
are simply small hamlets—very small places. 

75 Q. How many are there? 

A. Amsden, Kansas, and Burgoon are the towns on the Fremont 
line, so called. 

76 Q. Were you in charge of the building of the Fremont line at 
the time it was constructed ”? 

A. Very general charge. 

77 Q. How long was that in process of construction ? 

A. I can’t tell you; I don’t remember. 

78 Q. Is yourcompany engaged at present in constructing 
288 any other lines in that vicinity ? 
A. I don’ think of any. 

79 Q. Or in constructing any lines from tie Findlay or Wood 
county field—any other lines ? 

A. I don’t think of any. 

80 Q. Do you know whether a line is being constructed through 
and from the city of Toledo towards Detroit, to the Michigan State 
line? 

A. Yes; there is such a line being constructed. 

81 ©. By whom is that being constructed, if you know ? 

A. ‘i hat has been constructed by the Northwestern Ohio Natural 
Gas Company to the State line. 

82 Q. With what gas field is it proposed that that line shall con- 
nect ? 

A. The same field that supplies Toledo. 

83 Q. How is it connected with the field from Toledo or to be con- 
nected ? 

A. | understand that it is to use one of the lines now supplying 
Toledo. 

84 Q. Which one? 

A. The old Toledo Company line. 

85 Q. That is the ten and twelve inch line, is it? 

A. ‘That is the ten and twelve inch line. 

86 Q. What is the size of the line being laid from Toledo to the 
State line? 

A. ‘Twelve-inch. 

87 Q. What is the distance from the point of connection with the 
old Toledo line to the State line, between Ohio and Michigan, ap- 
proximately ? 

A. I can’t state positively. 

88 Q. About ? . 

A. Lunderstand it is about eight miles. 

89 Q. And what was the length of the old Toledo main line? 

A. | can’t answer positively. I think it is 33 miles—33 or 36. I 
am not positive which. 

90 Q. For what purpose is the Northwestern Ohio Natural Gas 
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Company constructing the line to the State line in the direction of 
Detroit .? 


A. I can only say that I presume it is to supply a line running to 
Detroit. 

91 Q. Don’t you know that such an arrangement has actually 
been made with your company for that purpose ? 

A. Yes, sir; such an arrangement is under way. 


92 Q. W hat, approximately, is the distance frum the State line to 
Desai? 


A. I don’t know. 

93 Q. With what company has the Northwestern Ohio Natural 
a Company made this arrangement to supply gas to the Detroit 

ine? 

A. I understand it is called the Michigan Gas Company. 

94 Q. Are you acquainted with the owners or officers or stock- 
holders of that company ? 

A. No, sir. 

95 Q. With whom was the contract made as the representative 
of that company—with whom was your company’s contract made? 

A. I can’t say positively. I neversaw that contract. 

96 Q. Is it in your possession or among the files of your office? 

A. I think not. 

97 Q. Is that Detroit line being laid at the present time ? 

A. Yes, sir. 

98 @ Who is constructing it, if you know ? 

A. Do you mean the superintendent in charge? 
289 99 Q. No: the contractor. 

A. The work is being done by Mr. Lambing, formerly 
superintendent of the Toledo Natural Gas Company. 

100 Q. When did he leave the employ of that company ? 

A. I think it is about three months since. 

101 Q. About the time when that company and the Northwestern 
Ohio Natural Gas Company passed under one management ? 

A. About that time. 

102 Q. Is he in charge of the work as superintendent or as con- 
tractor? 

A. I am very unfamiliar with it, but [ understand he is superin- 
tendent of construction. 

103 Q. Is he the same person who superintended the construction 
of the Toledo line from the Findlay field to Toledo ? 

A. Yes, sir. 

104 Q. What is the size of the line that is being _ to connect 
with your line at the State line? 

A. I understand it is twelve-inch. 

105 Q. Has your company a line to Tiffin? 

A. Yes, sir. 

106 Q. What is the length of that line? 

A. I can’t give you the length, but you might scale it. I can tell 
you about where it is; it runs from a point about three miles east of 
Findlay to Tiffin. 

107 Q. What is the size of that line ? 
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A. Ejight-inch. 

108 Q. Does that supply any other cities or places than Tiffin ? - 

A. There may be a little hamlet or two on it, as there are on some 
of our other lines, but no place of any size or importance, 

109 Q. About what is the population of Tiffin? ; 

A. I understand it to be about the same as Fremont—somewhere 
from eight to ten thousand. 

110 Q. Can you give the number of wells connected with the Tiffin 
line? 

A. No, sir. , 

111 Q. Will you ascertain from your books and testify on that 
subject, if possible? 

A. I will try to. 

112 Q. Is that all of the lines owned by the Northwestern Ohio 
Natural Gas Company and the Toledo Natural Gas Company be- 
sides the two Toledo lines? 

A. Yes; that is all. 

113 Q. Then, as I understand it, the Northwestern Ohio Natural 
Gas Company and the Toledo Natural Gas Company together own 
and control the following lines: The Northwestern Natural Gas 
Company’s lines from the Findlay field to Toledo, about thirty-six 
miles; the Toledo Natural Gas Company’s lines from the Findlay 
field to Toledo, about thirty-six miles; the line from Toledo to the 
Michigan State line, about eight miles; the line from the Wood 
county field to Fostoria, about six miles; the line from Washington 
township, Hancock county, to Sandusky, neraly fifty miles, and the 
line from the Findlay field to Tiffin, about twenty-five miles ? 

A. I think that is right. | 

114 Q. Within what time have these lines been constructed ? 

A. I think they were commenced in August, 1886; I think that 
was it. I came to Fostoria in August, 1886, and it was about that 

time they commenced constructing the lines. 
290 115 Q. Do you know of any high-pressure line laid in 
Northwestern Ohio larger than twelve-inch ? 

A. I do not. 

116 Q. What other lines have been constructed from the Findlay 
and Wood county field fur the purpose of supplying towns in North- 
western Ohio besides those controlled by the Northwestern Ohio 
Natural Gas Company ? 

A. I don’t know. 

117 Q. Do you know of any? 

A. I don’t know of any gas towns excepting Findlay. 

118 Q. Findlay has constructed its own line, has it not, lately ? 

A. Findlay was a gas town before I came to this part of the 
country. , 

119 Q. What do you know about Bowling Green having con- 
structed a line? 

A. I didn’t think of Bowling Green when I replied. Bowling 
Green and Portage have gas. I don’t know exactly how their lines 
are constructed. 

120 Q. Do you know whether Bowling Green has two lines? 
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A. I don’t know anything about it, excepting in a general way 


‘that Bowling Green has gas. 


‘121 Q. Has lostoria a line of its own? 

A. Yes, sir. 

122 Q. I mean besides the one controlled by your company ? 

A. Yes; it has. I should have so stated when you asked me 


. about any other towns had I remembered it at the time. 


123 Q. Do you know whether North Baltimore has q line of its 
own ? 
A. I don’t know. By the way, I should correct myself again in 


regard to that. Tiffin hasa line of its own. I was trying to think 


of other towns that had gas. 

124 Q. What do you know about a line being constructed at the 
present time to Kenton, Ohio? 

A. I know very little about it except in a general way—that I 
heard that such a line was being constructed. 

125 Q. Do you know by whom that is being constructed ? 

‘A. I do not. 

126 Q. It is not being constructed by your company ? 

A. No, sir. 

127 Q. Who are the general officers of the Northwestern Ohio 
Natural Gas Company at the present time ? 

A. Hon. Charles Foster is president; John E. Wilkison is secre- 
tary and treasurer; C. N. Payne, manager; John Tonkin, Jr., assist- 
ant manager, and myself, H. S. Corwin, auditor. 

328 Q. Is the organization of the Toledo ‘Natural Gas Company 
maintained ? 

A. I don’t know positively. 

129 Q. Who are the stockholders of the Northwestern Ohio Nat- 
ural Gas Company at the present time, so far as you know? 

A. Of course, I can’t remember. 

130 Q. As far as you remember, give us the principal ones. 

A. I can’t answer it. 

131 Q. Do you know of any? 

A. Why, 1 know of some whom I think are stockholders. 

132 Q. Are you a stockholder yourself? 

A. No, sir. 

133 Q. Have you attended the stockholders’ meetings at any 
time ? 

A. Yes; I was present at one meeting. 

134 Q. Give us the names. Governor Foster is a stockholder, is 
he not ° 

A. I nuderstand him to be. 
291 135Q. Have you ever seen him present at the stockholders’ 
meetings ? 

A. Yes, sir. 

136 Q. Mr. Payne you have also seen present at the stockholders’ 
meetings, have you not? 

A. Yes, sir. | 

137 —. L. H.Smith,formerly president of the Toledo Natural Gas 
Company | 
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A. I think he is a stockholder. I can’t swear positively to any 
of them. 

138 Q. Haven’t you seen him present at the stockholders’ meet- 
ings? 

A. Yes, sir. 

139 Q. Mr. Daniel O’Day is a stockholder ? 

A. I can’t swear positively. 

140 Q. Have you ever seen him present at the meetings? 

--A. Stockholders’ meetings; no, sir. 

141 Q. Or the directors’ meetings ? 

A. At the directors’ meetings; yes, sir. 

142 Q. Mr. O’Day is one of the directors of the Northwestern Ohio 
Natural Gas Company, is he not? 

A. Yes, sir. 

143 Q. Is Judge Doyle a stockholder or an officer of the corpora- 
tion—I mean John H. Doyle? 

A. He is the general attorney 

144 Q. Do you know whether or not he is one of the stock- 
holders ? 

A. I suppose him to be. 

145 Q. Have you seen him present at the stockholders’ meet- 
ings? : 

A. ‘es, sir. 

146 Q. Mr. A. W. Scott also? 

A. I never saw him at the stockholders’ meetings. 

147 Q. As a stockholder * 

A. No, sir. 

148 Q. Who are the regular counsel of the Northwestern Ohio 
Natural Gas Company ” 

A. Doyle, Scott & Lewis. 

149 Q. And who was formerly the counsel of the Toledo Natural 
Gas Company * 

A. I under Lda that Mr. EE. D. Potter, Jr., is or that he was. 

150 Q. What connection, if auy, has Goy. Foster with the Stand- 
ard Oil Company or with any of the companies connected with that 
organization or trust, whatever it is? 

A. I do not know. 

151 Q. What connection has Mr. O’Day with the Standard Oil 
Company ? 

A. I can’t describe his connection. 

152 —. What position does he hold there, if any? 

A. I couldn't describe his position. 

os Q. Is he connected with the Standard Oil Company in any 
way 

A. I couldn’t swear that he was. I presume that he is. 

154 Q. What is his business in connection with the Standard Oil 
Company, if he has any? 

A. His duties are varied, and I cannot describe them accu- 
rately. 

155 Q. Are his dutiesin connection with the business of the Stand- 
ard Oil Company ? 
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A. Oh, yes; he has duties in connection with the business of the 
Standard Oi] Company. 

156 Q. What, if any, connection has Mr. Payne with the business 
of the Standard Oil Company, if you know? 

A. I don’t know of any business connections of Mr. Payne outside 

of the gas business. 
292 157 Q. Did you know Mr. Payne before you came to To- 
ledo ? 

A. No, sir. 

158 Q. Do you know of his being connected in any way with the 
Standard Oil Company ? 

A. I do not. 

159 Q. Do you not understand that to be the fact, Mr. Corwin ? 

A. I understand it—yes—that he is in some way connected with 
some of the interests of the Standard Oil Company. 

160 Q. Is not that also true of Governor Foster, so far as you 
know ? 

A. No, sir; 1 don’t know of any interests and I don’t think he 
has any. 

i61 Q. Who has charge of the stock books of the .Northwestern 
Ohio Natural Gas Company ? 

A. The secretary, Mr. Wilkison. 

162 Q. In your business as auditor have you occasion to know 
who are the stockholders of the company ? 

A. I never have been called upou to know; it never has run in 
the line of my duties so far. 

163 Q. Either as superintendent or auditor ? 

A. No, sir; that branch of the business has been entirely with 
the secretary. 

164 Q. Has it not been your custom to aid in the making up of 
the reports of the company to the stockholders and officers ? 

A. Yes, sir. 

165 Q. And have not the reports to the stockholders from the 
directors and from the officers to the directors been made up from 
information furnished by you” 

A. Largely. 

166 Q. But the actual names of the stockhoiders are not in your 
custody or do not come within your line of duties ? 

A. No, sir. 

167 Q. Will you tell us the number of wells that were connected 
with the Northwestern line when the Northwestern Ohio Natural 
Gas Company commenced furnishing gas to the city of Toledo, in 
1887 ? 

A. No, sir; I cannot. 

168 Q. Will your books show ? 

A. No, sir; I think not. 

169 Q. Will your books show the number of wells which you 
owned at that time? 

A. Possibly; I suppose they would. I don’t know. 

170 Q. Do you not keep a record on your books to show the date 
at which each particular well is connected with the line ? 
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200 Q. What is the pressure at which you supply manufacturing , 
establishments, and the like? 

A. Ordinary light manufacturing runs on the same pressure as 
the domestic consumption ; many of them off from the low-pressure 
lines. Someof the larger manufactories run on a higher pressure. 
The rolling mill is, of course, a notable exception, and the principal 
exception. ; 

201 Q. What pressure are you required to maintain in the field, 
as a rule, in order to maintain your pressure of 100 pounds at the 
city limits ? 

A. That varies altogether with the temperature, with the con- 
sumption, and all that. We have carried—I don’t remember ex- 
actly, but it seems to me all pressures from 100, 115, 120 pounds 
up to 325, to maintain the pressure here. 

202 Q. And that pressure is regulated by putting on or cutting 
oif wells, is it not? 

A. Yes, sir. 7 

203 Q. Have you a regulator between the field andthe main line 
down in the field ? 

A. Not unless—if we have any there is just one exception, and | 
ain not positive whether that was arranged that way or not. We 
inter ded to put a regulator on the Melott well. None of the others 
have one on, as | remember it. That is only as I understood it in 
discussing the matter. | 

204 Q. Is there any regulator in the main line between the field 
and the city limits? 

A. No, sir. Iam speaking of the Northwestern line proper. I 
am not so well advised as to the old Toledo line, although that 
is in our charge now. 

205 Q. Your statements refer to the line of which you had charge 
as superintendent ” 

A. Yes, sir. | ; 

206 Q. What, if anything, do you know as to the back pressure 
that is maintained on the wells when they are connected with the 
line and flowing ? 

A. | don’t know much about that. We maintain pressure 
295 at acertain point, but that may be remute from the wells ; 
it is, as a rule, remote from the wells themselves. 

207 Q. You speak of maintaining a pressure remote from the 
wells. Do you refer by that to the regulator in the main line ? 

A. No, sir; I refer to the central point in the field, at which we 
Maintain a station or telegraph office, to which we can communicate 
with the men where we have our gauge located. ° 

208 Q. At that station you have a regulator ? 

A. Not a regulator proper. We have gates in the line regulated 
by the men who turn it off or on—not an automatic regulator. 

209 Q. You have a station at which these wells can be cut off? 

A. Yes; we have various stations, but a couple of principal 
stations, at which points the lateral lines gather in, and there we 
have men stationed, and a telegraph office and gates. 

210 Q. And tinat is where you reduce the pressure, is it not? 
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A. Well not as a rule. As arule the pressure is not reduced 
there. Asa rule the pressure is reduced by directing the men to go 
from that station out and turn off certain wells. In most instances 
we go to the wells to shut them off. 

211 Q. It is at this station where you maintain, as you have said, 
at a point retnote from the wells, a given pressure ? 

A. Yes, sir; when we say we have so much pressure at the field 
we mean that station. 

212 Q. And back of that station, at the wells, the pressure would 
be greater than between the station and the main line, as a rule? 

A. It would depend on how hard we were pulling. 

213 Q. Can you tell, when you want 100 pounds pressure at the 
city line, how much pressure it is necessary to maintain at this 
station ? 

A. The men who have charge of the pressure watch that and in- 
crease it or diminish it as may be necessary to maintain the press- 
ure, and by practice they, as a rule, know about how much they 
ought to have at a certain time 

214 Q. To meet a certain demand? 

A. Yes. The pressure men know pretty well about regulating 
that. 

215 Q. Do you know about what that pressure is? 

A. That pressure that we have carried at that point has been all 
the way from 100 pounds to 325, according to the demands made 
upon the lines by increased consumption or lower temperature. 

216 Q. If the end of the pipe were closed here and you had 100 
pounds pressure the pressure down there would be entirely different 
from what it would be if it were open” 

A. Yes, sir. I don’t mean that at any time we could maintain 100 
here if we had only 100 in the field; if we had 100 in the field it 
would be less than 100 here. With the consumptien on the line 
there would never be the same pressure here as in the field, and the 
difference between those two pressures would be governed entirely 
by the consumption and the demands made upon the line. 

217 Q. Are you able to tell what the loss is by friction on your 
line between the field and the city? 

A. That point, it seems to me, is covered by the discussion we 

have just had in regard to that. 
296 218 Q. Are you uble to tell? 
A. No; Iam not. 

219 Q. Are you able to tell what the loss is by leakage, on either 
of vour lines? 

A. No, sir. 

220 Q. How many consumers have you in the city of Toledo? 

A. I don’t know. 

221 Q. Approximately ? 

A. I can’t state even approximately—that is, I wouldn’ t feel that 

was anywhere near correct in stating approximately. 

222 Q. Can you state within one hundred or two hundred ? 

A. No, sir. 

223 Q. Or within five hundred ? 
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A. No, sir; I don’t think I could. ! 
224 Q. Have vou ever known how many consumers your com- 
pany has had ? 
A. Not at any one time, no, sir; I never have known. 
225 Q. Have you ever made a report to your officers or directors, 
or stockholders, showing the number of consumers in Toledo? ; 


A. We have made reports showing the number of fires of different 
kinds. | : 

226 Q. When was that made” 

A. There have been several such reports, as | understand. 

227 Q. When was the last’ 

A. I don’t think there bas been one made within two months. 

228 Q. How many fires were there at that time? 

A. I don’t remember. 

229 Q. Can you tell from an examination of the reports ? 

A. Yes, sir. , 

230 Q. Will you do so? 

A. Yes, sir. 

231 Q. Can you tell as to both companies ? 

A. Well, I can approximate pretty closely as to both companies — 
by reference to the figures. I don’t remember. 

232 Q. What is the gross income of your company from the con- 
sumers in the city of Toledo? 

A. I ean’t answer; I don’t remember. 

233 Q. Have you made a report to your stockholders showing 
that? 

A. There have been reports made; yes, sir. 

234 Q. How recently ? 

A. There is a report made every month. 

235 Q. Can you examine those reports and testify as to that 
definitely ? 

A. I could ; yes, sir. 

236 Q. Will vou do so? 

A. I don’t know as I will be permitted to do so. 1 will say that 
I will try. 

237 Q. You can ascertain the gross income from consumers in 
Toledo, can you not, from your books and reports ? 3 

A. I could do so; yes, sir. 

238 Q. Is natural gas furnished by the Toledo and the Northwest- 
ern Ohio Natural Gas Companies to all who have made application 
in the city of Toledo? 

A. I don’t remember of any refusals. 

239 Q. Have all manufacturing establishments in the city who 
have made application been supplied ” , 

A. So far as I remember. ° 

240 Q. The establishments at what is known as the Wagon Works, 
have they been supplied ? 

A. i understand they are consumers—you mean the Milburn 
Wagon Works Company ? 

241 Q. I mean other establishments there besides the wagon 
297 works, at the station known as Wagon Works, or Auburndaie ; 
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have all of the establishments there who have applied been sup- 
plied with gas ? 

A. So far as I know; yes, sir. 

242 Q. Have applications been made for gas in different parts of 
the city where no pipes have been laid ? 

A. Yes, sir. 

243 Q. And in such cases you have been unable to furnish gas, 
have you? 

A. Oh, yes; there have been instances; what I meant was, where 
we had lines laid. 

244 Q. Have there been applicationsin portions of the city where 
you have not laid pipes ? 

A. Yes, sir. 

245 Q. And you have been unable to comply with those applica- 
tions ? 

A. Yes, sir. 

246 Q. How numerous have those applications been; how exten- 
sive as to territory ? 

A. We have had a large number of applications of that kind. 

247 Q. Coming from what parts of the city” 

A. All the outlying districts surrounding our plant. 

248 Q. Are you furnishing the hospitals, asylums, and other 
charitable institutions ? 

A. We are supplying a large number of them; there may be 
some that we are not; I can’t state. 

219 Q. What are those that you are supplying? 

A. St. Vincent’s Hospital and the St. Vincent’s Orphan Asylum. 

250 Q. You are furnishing all of the educational institutions, 
practically, are you not? 

A. [ think so; I don’t know of any that we are not. 

251 Q. You are furnishing the Asylum for the Insane, are you 
not? 

A. We are supplying it. : 

252 Q. And you are supplying the engine-houses and the city 
buildings, the water works, and all the public institutions, practi- 
ealiy, are you not? 

A. A very large number of them ; I suppose nearly all. 

253 Q. Are you acquainted at all with the natural-gas lines from 
the gas field to the city of Pittsburgh ? 

A. No, sir. 

254 Q. What has been the effect, so far as you have observed, 
upon the prosperity and growth of the town in the gas fields in 
which gas has been found or to which it has been piped ? 

A. Well, I don’t think 1 can answer that question intelligently 
as to directly what effect it has had; the towns seem to be prosper- 
ous, all of them, that I know of. 

255 Q. Is it not true that there has been quite an unusual growth 
in population and industrial enterprises in those towns? 

A. I understand there has been, largely, of some towns. ; 
256 Q. Notably of Findlay, Fostoria, Bowling Green, North Balti- 
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more, Tiffin, Fremont, Toledo, and other towns in northwestern 
Ohio? 

A. Ihave the same means of information on that point that 
others have; I have only known the rumors on that point. 

257 Q. Do you not know, from your own observation, that in the 

past three years, since the discovery and piping of gas to the 
298 various towns named, there has been a rapid and unusual in- 

crease in population and industrial enterprises in those 
towns ? 

A. The towns have seemed to prosper; whether it is entirely due 
to natural gas or not, of course I don’t know. I have observed growth 
and prosperity in some of the towns named. | | 

258 Q. Do you know in what other parts of the State of Ohio be- 
sides the Findlay and Wood courty field, so called, natural gas is 
now found in paying quantities ? 

A. No; I am not posted on that point. 

259 Q. Do you know to what other cities in the State of Ohio nat- 
ural gas is at present being piped? 

A. I couldn’t name them. 

260 Q. Can you name any ? 

A. IT remember one. Youngstown is one. 

261 Q. Gas being piped there at the present time? 

A. Oh, no, 

262 Q. To which natural gas is now being piped ? 

A. No, sir. I didn’tunderstand your question. Gas is being con- 
sumed at that point—being used there. 

263 Q. I refer now particularly to towns being piped from the 
Mercer county field and the Laneaster field ? 

A. I have no specific knowledge on those points. 

264 Q. What, if any, arrangement or contract is there existing 
between your companies or either of them and the Standard Oil 
Company or any of its subordinate companies concerning the drilling 
of territory owned or controlled by either ? 

A. I don’t know. 

265 Q. Have youor has either of your companies a contract sub- 
stantially of this character: that where a gas well is drilled in by 
the oil company you acauire it, and where an oil well is drilled in 
by the gas company the Standard Oil Company acquires it ? 

A. I have no specific knowledge upon that point. 

266 Q. Do you know what is done with the oil wells that are 
drilled in by the gas companies ? 

A. I don’t remember that we have drilled in any oil wells. We 
have no wells that we have disposed of as oil wells that I remember 
of at all. , 

267 Q. Isn’t it your understanding that such an arrangement 
exisis between either the Buckeye 

A. I understand there is some arrangement of that kind with 
somebody, but what it is [don’t know. I say “that kind;” whether 
it is exactly of that kind Ido not know. There is some arrange- 
ment on that subject, but what it is I don’t know. 

265 Q. Whereby the Buckeye Pipe Line Company or some com- 
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pany in the Standard Oil Trust—whereby if they secure gas wells 
yourcompany obtains them ; or if you obtain an oil well they se- 
cure it? 

A. Some such an arrangement, but what it is I don’t know. 


(The further taking of testimony under the notice is, by consent 
of parties, through their counsel, adjourned to Thursday, November 
21st, 1889, at 9 o’clock a. m., at the place specified in said notice.) 


299 Also Harry ©. Corter, of lawful age, being first duly 
sworn by me, as hereinafter certified, deposes and says: 


Direct examination by Mr. Brown: 


1 Q. You may state your name, age, residence, and occupation. 

A. Harry C. Cotter; age, 52; residence, Toledo, Ohio; I am fill- 
ing the position of superintendent of the Toledo Water Works. 

2 Q. As superintendent of the Toledo Water Works you may state 
if you know the cost of the fuel used at the water works for the year 
past. 

A. Four thousand dollars; or, | would say, the contract is four 
thousand dollars, but we divide that four thousand dollars into 
twelve annual payments, which makes it a fraction less—something 
like four cents, I guess—but nominally it is four thousand dollars. 

3 Q. What is the fuel used ? 

A. Natural gas. 

4 Q. Do you use any coal ? 

A. No, sir. 

5 Q. That, as I understand it, is the fuel used under the boilers at 
the pumping station, is it ? 

A. Yes, sir. 


Cross-examination by Mr. Scort: 


1 Q. That was for the year ending when? 

A. Well, the year ending—we used gas in 1877 two months, and 
also the year 1888. 

2 Q. It was for the year 1888 that you have had a contract of 
four thousand dollars per year for fuel with the natural-gas com- 
pany, is that it? 

A. Yes, sir. 

3Q Preceding that time, what fuel had you used ? 

A. Coal. 

4 Q. Can you state what the fuel bills were, before you used nat- 
ural gas, per annum ? 

A. Well, I don’t know as I can give you that from exact mem- 
ory. We were paying for 1887—our coal bill for the first ten months 
was $1.91 per ton. 

5 (. About how many tons did you use? 

A. We were using in the neighborhood of eight tons—seven and 
a half to eight tons—per day, and that is a mathematical calcula- 
tion. 


254 JAMES W. FELLOWS ET AL. VS. 


6 Q. Can’t you tell, in round numbers, about what the annual 
bills were for coal ? 

A. I could tell you by reference to these records. (Witness refers 
to pamphlets.) Probably I could approximate the fact pretty close. 

7 Q. Give me the year immediately preceding the time you began 
using natural gas. 

A. We began to use gas in November, 1887. . The total cost of 
coal for that year was $4,800.51. 

8 Q. How does the amount of water furnished now compare with 
the amount furnished a year ago” 

A. It is continually on the increase—the pumpage is increasing. 
In the year 1887 we pumped 1,551,000,000, in round numbers; in 
1888 we pumped 1,747,000,000, in round numbers. For this year I 
have not got the estimates here; [ could get them at my office for 

the first six months. 
300 9 Q. For this year there will be an increase on last year? 
A. Yes, sir; and a large one, too. 

10 Q. But your fuel bills remain the same? 

A. Yes, sir. In addition to that, | might suggest that, when we 
commenced burning gas, we did away with the services of one man. 
We are doing the same work—pumping more water, and the same 
work—the gas bill runs the same, and we save the services of one 
man; 365 multiplied by $1.75 per day would make $6338.75, I think 
it is, and that added to the fuel bill would show the difference be- 
tween gas and coal, what it would be. 

(The further taking of testimony under this notice is, by consent 
of the parties, through their counsel, adjourned to Thursday, No- 
vember 21st, 1889, at 9 o’clock a. m., at the place specified in said 
notice.) 

301 Tuourspay, November 21st, 188S9—9 a. m. 

The taking of depositions resumed under this notice, pur- 
suant to adjournment, at the office of Brown & Geddes, No. 63 Pro- 
duce Exchange building. 

Present, representing complainants: A. W. Scott, Esq.; represent- 
ing defendants, Clarence Brown and G. W. Kinney. 


Harmon F. Getrieman, of lawful age, being first duly sworn by 

me, as hereinafter certified, testifies and deposes as follows : 
Direct examination by Mr. Brown: 

1 Q. You may state your name, age, place of residence, and oceu- 
pation. 

A. My name is Harmon Filmore Gettleman; my residence is in 
Armstrong county, at Freeport, Pennsy!vania; my age, thirty-nine 
years the 25th day of last October, and my occupation is contractor 
and superintendent of gas lines. 

2 Q. How long have you resided in Pennsylvania ? 

A. All my lifetime, excepting odd contracts outside of the State 
now and then. 

3 Q. How long have you resided at Freeport ? 
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A. I have resided at Freeport about four months. 

4 Q. Where did you reside prior to that time ? 

A. At Pittsburgh. 

5 Q. How long did you live at Pittsburgh ? 

A. For about five years. 

6 Q. And prior to that did you reside in that part of Pennsyl- 
vania? 

A. I lived in the East a year and then went back to Pittsburgh 
again. I had lived in Pittsburgh before that. 

7 Q. Then, the greater part of your life you have lived in Western 

Pennsylvania, have you? 
A. Yes, sir. 

8 Q. For how long have you been acquainted with the gas fields 
of Western Pennsylvania? 

A. Since about 1876—from 1876 up. 

9 Q. Since 76? 

A. Yes, sir; principally all the time. 

10 Q. And during what part of that time have you been engaged 
in work of different kinds in the gas fields? 

A. All, with the exception of about tnree years—it might be 
something over. 

11 Q. During that three or four years what was your business ? 

A. I was contracting in the ore business during those three or 
four years,and was in the hardware businessa while. My contract- 
ing was in the iron-ore business. 

12 Q. Have you had any experience in drilling for and develop- 
ing gas in the Western Pennsylvania fields ? 

A. Yes, sir; I have. 

13 Q. What? 

—. Well, I. have been superintendent and general manager of 
lines. I have dressed tools and turned junk and have'drilled my- 
self. I went from the foot up. 

14Q. You have drilled ? 

A. Yes,sir; and dressed tools. I had general charge of the work 
of the gas company and constructed it. 

15 Q. To what extent have you had experience in the .drilling of 

wells, either drilling yourself or as superintendent—that is, 
302. how many wells, approximately, have you been familiar 
with ? 

A. About forty or fifty perhaps; perhaps more. I couldn’t tell 
certainly. It might be a hundred, but I couldn’t tell that. I would 
have to count all over Armstrong and Butler and Allegheny coun- 
ties. | 

16 Q. How many wells iiave you been familiar with—that is, in 
your business as superintendent and otherwise—in the Western Penn- 
sylvania fields” 

A. I suppose forty or fifty ; about forty-five, anyway. 

17 Q. I mean now, not that you have had personally charge of, but 
to what extent have you been familiar with all of the wells that have 
been drilled there ? 

A. Uh, six or seven hundred wells, I suppose. 
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18 Q. Have you watched the progress of the development of gas 
in that territory ? 

A. Yes,sir; [ have. That was my bread and butter, and that 
was all I had to go on. 

19 Q. Have you been interested yourself in the territory as an 
owner? 

A. Yes, sir; I have, to a certain extent. 

20 Q. And as a builder of lines have you been interested also ? 

A. I have never had any stock in gas lines, but I have built them 
as contractor and as superintendent for other companies. 

21 Q. In what portion of the field of Western Pennsylvania were 
you engaged ” 

A. I was engaged in the Butler county field and the Washington 
field, and somewhat in the Murrysville field ; not a great deal in the 
Murrysville field. 

22 Q. Are you acquainted with the other fields about Pittsburgh ? 

A. Yes, sir; Lam. 

23 Q. Will you state the natural-gas fields of Western Pennsyl- 
vania that are used to supply the city of Pittsburgh and the sur- 
rounding towns? Name them. 

A. There is the Murrysville field, the Butler field, and the West- 
moreland, and we have got the Washington, the Taylorstown, the 
Canonsburg, and the Hickory; it is all about one field. 

24 Q. The last four named are all one field ? 

A. Well, principally one terriiory—in the the same district. 

25 Q. What other fields are there that vou you know of there ? 

A. I forget those fields—the Bellevernon, the Chartiers, the Beaver, 
the Sewickley. They are in one district and extensions of the Belle- 
vernon field. 

26 Q. Is there a Bradford field ? 

A. The Bradford has nothing to do with the city of Pittsburgh. 

27 Q. What other fields outside of those which supply Pittsburgh 
are you acquainted with in Western Pennsylvania? 

A. There is none outside of what I gave that supply Pittsburgh. 

28 Q. Give those which supply any places outside of those which 
supply Pittsburgh. 

A. Well, there is the McCaiu county field and the Bradford, the 
V enengo, and the Pithole. 

29 6: Are you acquainted with all of those outside fields? 
. | have been in them all and worked in them all toa certain 
extent. 
303 30 Q. You say you have had experience in the construc- 
tion of natural-gas lines ? 

A. Yes, sir; I have. 

31 Q. When were you first engaged in that work ? 

A. In 1876. 

32 Q. Where? 

A. That wasin Venango county. 

38 Q. On what line? 

A. For Uncle Tom King, of Parker’s Landing. It was an old line. 
There was no gas in it. 
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| 34 Q. When were you first engaged in the construction of gas 
ines ? 

A. In the Hickory field, into Pittsburgh. That was between 1881 
and 1882. : 

35 Q. What line was that? 

A. The Washington gas line. I am not sure about the date of 
that. 

36 Q. What was the business of this company ? 

A. We started into Pittsburgh with a six inch and a five and five- 
eights inch line, all of one line, but the extension of the five and 
five-eights was six-ineh. 

37 Q. That was a line for the piping of natural gas into Pitts- 
burgh, a distance of twenty-seven miles ? 

A. Yes, sir. 

38 Q. State whether or not that was the first natural-gas line con- 
structed in Pittsburgh ? | 

A. I think that was the first natural-gas line forthe mills. Spang, 
Chalphant & Co.’s was the first that went in there for manufact- 
urers. 

39 Q. What was the first natural-gas line constructed from the 
fields to Pittsburgh for the purpose of supplying mills ? 

A. That was the Washington, to the best of my knowledge. The 
Spang, Chalphant & Co. was used for the pipe mill also. Spang & 
Chalphant’s was the first line that went into the old city of Pitts- 
burgh. 3 

40 Q. What was the first line constructed from the gas field to the 
city of Pittsburgh or to any of its suburbs? 

A. That was the Spang & Chalphant Co. 

41 Q. When was it constructed ? : 

A. It was in 1876 or somewheres along there. It might have 
been ’74. 

42 Q. What was the size of that line? 

A. Three or four inches; I couldn’t tell now. 

43 Q. What was its length ? 

A. Between seven and nine miles. 

44 Q. From what field ? 

A. From the extension of the Butler field; between the Butler 
field and the Brush Creek field. 

45 Q. What was the next line constructed to Pittsburgh ? 

A. The Washington, to the best of ny knowledge, for mill pur- 

0SeS. 
46 Q. Was that the one which you constructed by contract ? 

A. No, sir; I was assistant superintendent and constructor on it. 

47 Q. And that is the five and five-eight- inch and six-inch line, 
twenty-seven miles long ? 

A. Yes, sir. 

48 Q. To what field ? 

A. To the Hickory field. 

49 Q. And in what county is that ? 

A. Washington county. 

50 Q. What was the next line constructed ? 
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A. I think Pugh & Emerson extended their line into the city ; 
that was for domestic purposes. 

51 Q. The Pugh & ~~ line, what size was that? 

A. An eight-inch, I think. 
o04 52 Q. What was its length ? 
A. I couldn’t tell exactly now. 

53 Q. To what field did it extend ” 

A. It went to the Murrysville field, I think—eight or ten miles; 
perhaps more. 

54 Q. And there the Murrysville; what was the next line ? 

A. The Philadelphia Company, I think. 

55 Q. You may state how many lines there are from different 
fields supplying the city of Pittsburgh and its suburbs and its estab- 
lishments at present, giving, if you can, with each its size and length 
and the field from which the gas it brings is piped from? 

A. I don’t believe I can do that. 

56 Q. Give it as near as you can remember. 

A. I don’t know bow many lines each company has. They have 
been laying so many lines this summer, itis hard totell. The Phii- 
adelphia Company is the leading company of the city. They have 
athirty-six-inch line, besides the other small lines. They have eight, 
ten, fourteen, and twenty-inch lines. 

57 Q. About how many lines have they in all? 

A. I couidn’t answer that question; they have more than I know 
anything about. 

58 Q. From what field do they pipe? 

A. The Murrysville and Westmoreland, and also from the Hickory 
field. ‘They operate the Chartiers Company’s lines. <A great many 
of the ‘ines are under the control of the Philadelphia line, such as 
the Chartiers, the Pennsylvania, the Low Pressure, and several others 
that I don’t remember their names. 

59 Q. Have you given ail that you now remember ? 

A. Then the Monongahela Gas Company has a thirty-six-inch 
line running from the Bellevernon field. I don’t know how long 
it is; | might say it is forty miles, but I don’t think it is that long ; 
I think it is only twenty-eight miles. I never went up there only 
by the railroad, and don’t know. 

60 Q. What other lines? 

A. The Equitable Gas Company has a thirty-six-inch line. W. 
D. Hartupee was the general manager and civil engineer of that line. 
He constructed it and also superintended it. 

61 Q. Are there any other lines that you remember ? 

A. The Manufacturers’ Gas Company’s lines. I don’t know the 
size of them. That is Charley Myron, of the Germania Bank. I 
don’t know the length of their lines. There is a lot of other com- 
panies in there; I don’t know anything about their lines. 

62 Q. You may state whether any of these lines are laid by single 
concerns for their own purposes. } 

A. Yes, sir; Mr. Myron’s is a people’s company; the Pugh «& 
Emerson is a people’s company—it is called a people’s company. 
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63 Q. I asked you whether private concerns laid their own lines 
to the field. ' ; 

A. Anderson & Depew are laying their own lines now. That is 
a sixteen-inch line; it is for their own use. The Wittmeyer Com- 
pany laid their own lines. George Chalfant, of the Etna Tube 
Works, and the Park Brothers have constructed their own lines. I 
don’t know whether Jones & Laughlin have their lines or not. 

64 Q. It is a fact, is it not, that a number of manufacturing 
305 establishments have constructed their own lines to the natural- 
gas fields? 

A. Yes, sir. 

65 Q. State whether this work of constructing lines is going on 
all the time. 

A. Yes, sir; itis. Anderson & Depew are laying their lines now, 
and it will not be done for a month, and also other parties. I have 
bid for several lines to be constructed. 

66 Q. To what extent is natural gas used in the mills and manu- 
facturing establishments in and about Pittsburgh ? 

A. They are all using it. 

67 Q. What is the extent of the manufacturing interests at Pitts- 
burgh as compared with other large cities of the country? 

A. There are a great many manufacturing establishments there, 
and mills. I don’t know of a city in the Union that has as many. 

68 Q. What kind are they, mostly ? 

A. Mostly rolling-mills, iron manufactories, furnaces. 

69 Q. What is the comparative consumption of gas by such es- 
tal lishments as compared with the ordinary domestic consumers? 

A. It is very great, for the reason that in a mill it takes almost a 
thousand cubic feet of gas to compete with the heat of one bushel of 
coal, whereas for domestic purposes you have got no waste. It. 
takes a thousand cubic feet, on the average, in the mill to make it 
do the work of one bushel of coal. 

70 Q. In domestic consumption what is it? 

A. One-half—five hundred cubic feet—will do it. 

71 Q. Five hundred cubie feet, equal one bushel of coal ? 

A. Yes. Weestimate in Pittsburgh two thousand cubic feet of 
gas to each family per day. 

72 Q. Without regard to this loss that you have spoken of, I un- 
derstand you to say that the gas consumed in the manufactories is 
very much in excess of the amount used by domestic consumers. 

A. Yes, sir. 

73 Q. Can you give any idea of the number of large establish- 
ments—rolling mills, pipe mills, and other large manufacturing es- 
tablishments—in the city of Pittsburgh that are using gas ? 

A. I could give you some. I don’t know whether I could give 
them all or not. They are too numerous to mention. 

74 Q. Are you familiar with the rolling mill in the city of 
Toledo ? 

A. No, sir; [am not. If I knew how many bushels of coal they 
consumed in a day I would know about their size. 
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75 Q. Do you know what is the average daily consumption of the 
city of Pittsburgh and its suburbs ” 

A. It is between four hundred million and eight hundred million. 

76 Q. Four to eight hundred million cubie feet daily ? 

A. Four to five in the summer and eight to nine hundred million 
cubic feet in the winter, because we have the grates all on. 

77 Q. What part of that is domestic consumption ? 

A. I eouldn’t answer that question to answer it correctly, I know. 
I would think, though,in my judgment, that it would be about from 
one-sixth to two-sixths. [ may be away off on that. I would not 

pretend to know anything about it. 


306 78 4. Can you tell the number of domestic consumers in 
the city of Pittsburgh, approximately ? 


A. No, sir; I can’t. . 
79 Q. What is the population of the city ? : 
A. I couldn’t tell you that, exactly. 

80 Q. It is true, is it not, Mr. Gentleman, that perhaps eighty to 
eighty-five per cent. of the gas consumed in Pittsburgh is consumed 
by manufacturing establisiiments ? 

A. I think so; yes, sir. 

81 Q. Do you know what is the present cost per thousand cubie 
feet of the gas consumed by domestic consumers in Pittsburgh ? 

A. The Philadelphia Company is charging ten cents if paid in 
from the first to the tenth of the month, and twelve and a half cents 
thereafter, if it is not paid at that time. We started in at three and 
a half cents. We supplied J. Painter & Sons at three and a half 
cents per thousand. 

82 Q. Your information is that the present price is less than that 
to mills and manufacturing establishments ” 

A. In 1886 I was general manager of the Washington line, and 
awe were on about the same basis-as when we went in with the line. 
[think it is more now. 

83 Q. Do you mean it was less before ? 

A. Yes; it was less when we went in. We went in there at three 
and a half cents; it is more to-day, [ know. 

84 Q. How much more to-day ? 

A. They charge in the houses for private domestic use ten cents, 
and if the private consumers have got to pay ten cents per thousand 
by metre, the mills have got to do the same or they will shut the 
gas off; that is all there is about it. 

80 Q. Is that the reason why these private enterprises are build- 
ing tueir own lines into the fields? 

A. I don’t think there is any other reason. If I could buy gas ° 
from a line I would be foolish to go and spend two or three hun- 
dred thousand dollars to lay a line if I didn’t think I could lay a 
line and bring it in there cheaper than they charged me. | 

86 Q. How does the quantity of gas supplied in the city of Pitts- 
burgh and its suburbs compare with what it was five years ago ? 

A. The only thing [ can take for that would be the Washington 
field and the other fields. 

87 Q. I am speaking of the quantity supplied in the city without 
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reference to the field—the quantity consumed in the city as com- 
pared with what is was five vears ago. 

A. I suppose it is two-fifths more; it is three-fifths more to-day 
than it was five years ago; perbaps more. Five years would throw 
us back to 1884; yes, I am sure it is three-fifths more, anyway, be- 
cause lots of mills hadn’t it in then at all. 

88 Q. What about the number of domestic consumers being in- 
creased in the same time? 

A. They are about the same or a little more, say. A great many 
people were afraid to take it in at first and wouldn’t have the gas 
after the Penn-street explosion ; it scared a great many of them fora 
year or so; they are using it now—every person, to my knowledge, 
except a few people on the side of the hills, where they can get the 

line to them without additional expense. 
307 89 Q. How many more domestic consumers would you say 
there are in Pittsburgh to-day than there were five years ago? 
_ A. I would say there are as many again, anyway. 

90 Q. There las been an increase of population in that time? 

A. I can’t answer that. There has been a big increase. I saw 
the census a few weeks ago, but | can’t remember it, [am so for- 
getful, but it has increased a great deal, though. 

91 Q. What is the extent and capacity of the field from which 
these pipe lines are drawing at the present time as compared with 
what 1t was five years ago” 

A. Well, the Washington field las fur the last four or five years 
been having ten or twelve lines going out of it to Wheeling, Steu- 
benville, Wellsburg, Mingo, and Brilliant, and there are a great 
many other towns there that i can’t name on the Royal Gas Com- 
pany’s line. Then also the Wheeling Natural Gas Companie’s goes 
to the Washington field and the neighboring towns in the Hickory 
field, and the Natural Gas Company of West Virginia also. The 
Washington Heat and Light Gas Company goes into Washington 
and gets gas all the way into Washington and don’t take a great deal 
out of the Hickory field. The Washington Natural Gas Company 
tukes gas into Pittsburgh. The Chartiers Company and the Penn- 
svlvania Company, operated by the Philadelphia Company, go Into 
Pittsburgh. 

92 Q. Do those al! go from the Washington field ? 

A. Yes; there are ten or twelve eight and ten inch lines go from 
the Washington field. 

93 Q. Are they building any new lines? 

A. Not to my’ knowledge. 

94Q. How recently have lines been built into the Washington 
field ? 

A. I don’t think there have been any built into that field since 
the Chartiers Company put their ten-inch line down. 

95 Q. When was that? 

A. In 1885 or 1886. 

96 Q. State if all of these lines have been drawing from that field 
since that time. | 
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A. Yes, sir; they have. The territory was all gathered in. No 
other lines could get any territory in there. 

97 Q. About what is the size of the Washington field that you 
speak of ? 

A. It is so seattered I could hardly tell. It has Taylorstown, 
Washington—the Hickory and Canuonsburg district is all one. I 
don’t know what the size would be. 

98 Q. Can you estimate the number of square miles it covered ? 

A. I don’t think it is over ten miles square, if it is that much. 

99 Q. Would you say it was about ten miles long and ten miles 
wide? 

A. No, sir; itis longer than it is wide. The field don’t run over 
two miles wide. 

100 Q. About what is the length, then ? 

A. It would be about fourteen miles. 

101 Q. About fourteen miles long and about two miles wide, 
perhaps ? | 

A. Yes. 

102 Q. That would be twenty-eight square miles ? 

A. Yes; fourteen miles long and a mile and a half or so wide. 
It would be about ten square miles. [don’t think all the gas field 
there would be more than ten square miles, because we have a good 
many bastards there, where we get no gas or oil, either. 

103 Q. Then, as I understand your figures, you would say 
308 that the entire field would not cover more than twenty- 
eight square miles” 

A. I think not more than ten square miles of what would be 
good gas territory. 

104 Q. What is the capacity of that field as compared with what 
it was five vears ago, say ? 

A. The only thing I have to go by is that the companies are still 
there, and they don’t get‘gas from any other territory, and they are 
still supplying their customers. 

105 Q. Are they supplying the same number of consumers that 
they were five years ago” 

A. To the best of my knowledge they are. I don’t know of any 
difference. What one company loses the other company picks up. 
If one company loses its trade the Chartier’s Company or some com- 
pany is right there to pick it up from the same territory. 

106 Q. How many wells were there connected with the Washing- 
ton line when it was completed ? 

A. We had when the Washington line was completed—there was 
only two wells, but, of course, we drilled more wells. 

107 Q. When you first commenced supplying consumers ? 

A. We had but one well—the old MeGuggan well. I was not 
there at that time. 

108 Q. What was the capacity of that well ? 

A. She was supposed to flow—she didn’t flow over eleven mil- 
lion. : 
ct Q. How long was it that they supplied gas from that one well 
alone ? 
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A. Alone? They were supplying, I think, only about four months 
or five months until they drilled other wells. 

110 Q. Then they attached other wells? 

7 A. Well, they supplied from one well until they got the other well 
done. 

111 Q. When was the McGuggan well complete? 

A. That was drilled by the Niagara Oil Company. I think it was 
in 1878 or 1879. I couldn’t say positively. 
| 112 Q. It was completed hefore the construction of the Washington 
ine? 

A. Yes; it was drilled by the Niagara Oil Company, and Wiiliam 
Nelson laid the line. It blowed out against the hill for a long time. 

113 Q. How long did it blow ? 

A. Several years, 1 think. I don’t know exactly. 

114 Q. You say it was attached to the line for about five months 
before the other wells were attached ? 

A. I think so; yes. 

115 Q. Do you know whether the well is flowing now ? 

A. I think not. 

116 Q. How long since it was flowing ? ; 

A. The 15th of November, 1887, she was flowing. When I left the 
line—when I resigned my position—it was still flowing. 

117 Q. Do you know whether it is flowing now or not? 

A. Ido not. I think not. 

118 Q. State whether it was used to its full capacity in connection 
with the line. 

A. We used all of our wells with the wells wide open. We left 
them all wide open. 

119 Q. You opened them wide in the line ? 

A. Yes,sir; we passed her through a separator. We didn’t get 
her packed off right. We have several different sized pipes in her. 
We passed her through a large boiler or separator. 

120 Q. How long was she used on the line, to your knowledge ? 

A. Six or seven years, to my knowledge—six years. 
309 121 Q. She was still flowing when you left ? 
A. Yes, sir. 

122 Q. She had been blowing off for several years before ? 

A. Yes, sir; for several years before. 

122 Q. You may state how long the other wells which were con- 
nected with this line were used. 

A. They were used straight alhead—the wells were used straight 
ahead—until I left the line. As fast as we drilled we turned them 
into the lines and left them going. I had two wells in progress when 
I left the line. 

124 Q. How many wells were attached to the Washington line 
when you left? 

A. We only had about five good producing wells. The rest were 
light, and we didn’t use them. 

125 Q. How long were those five attached to the line and used, to 
your knowledge? 

A. I ecouldn’t answer without having my books to see when they 
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were drilled in. They were drilled in one after the other as fast as 
we could. 

126 Q. Approximately, about how many years’? 

A. From three to five years. 

127 Q. Were they still flowing when you left ? 

A. Yes, sir; they were flowing right ahead. 

128 Q. Are they still flowing now ? 

A. I think they are, to the best of my knowledge. 

129 Q. Have you heard of their giving out? 

A, No, sir. 

130 Q. Are you still accustomed to going into that field ? 

A. Sometimes; yes. 

131 Q. Are these same wells in that line now ? 

A. I can’t answer that. They were the last time I was there, but 
they may have turned them out inside of a day. 

1382 Q. How many wells were connected with the Washington 
line when you left, in 1887? 

A. There were six. 

133 —. Can you state what was their aggregate capacity, about ? 

A. I don’t think it was over fifteen million. 

134 Q. Fifteen million daily? 

A. Yes, sir. 

135 Q. ‘That is, the aggregate of the six wells ? 

A. Yes. 

136 Q. Those were the same wells which you say continued to 
flow up to the time when you left? 

A. Yes, sir; until the 15th of November, 1887. The superintend- 
ent on that line neglected to gather up territory, and the other com- 
panies surrounded them and they had poor territory to work on. 

137 Q. About what quantity of gas was consumed on that line 
when you left, or about how many consumers did you have? 

A. I don’t know how many cubic feet we did put through the line. 
We had Painter & Sons’ mills, and we had, perhaps, one hundred 
outside consumers. 

138 Q. Any other mills? 

A. No, sir; no other mills. 


139 Q. These hundred other consumers—were they domestic con-, 


sumers ? 
A. Yes, sir. 
140 Q. Dwelling-houses, €c. ? 
A. Yes, sir. 
141 Q. J. Painter & Sons’ mill was a very large manufacturing es- 
tablishment, though ? 
A. Yes, sir. 
142 Q. State whether or not that was a large concern. 
A. It is about as large a mill, 1 guess, as is in Pittsburgh, if not 
the largest. 
310 143 Q. Can you tell the quantity of gas which that mill 
consumed daily ? 
A. [ cannot. I don’t recollect how many bushels of coal they 
used. If I knew that I could tell. We ran into Allegheny and 


ef @& 


WILLIAM T. WALKER, 4C., ET AL. 265 


supplied the Allegheny Heating and Lighting Company for awhile, 
but not long. 

144 Q. Did your failure to supply those consumers arise through 
a failure to secure gas in the field or on account of the size of your 

ine? 

A. On account of the size of our line. We went in with a five 
and five-eighths inch line with the expectation of supplying Pitts- 
burgh, but we were badly iemnpoletel 

145 Q. What do you know about the pressure at these wells in 
the Washington field now compared to what it was when you started 
to pipe gas? 

A. I would have to go back for a starting point to 1887, in No- 
vember, because since then I don’t know anything about their gas 
territory. I have not been in it. For the wells | have just got the 
same as hearsay since 1887. 

146 Q. I speak now of the time when you had personal knowledge 
of it. What was the pressure there in 1887 as compared with what 
it was when you went there and commenced piping the gas? 

A. It was somewhat lighter. It kept up micely until the nine 
companies got in there and got to punching so many holes in the 
ground; then it got the fieid down to about flowing capacity, and 
then there is no gas field will flow more than a certain quantity. 
If you get to taking more out than her flow is, then she will natu- 
raliv go down to that stage and get a level all around. 

147 Q. What was the pressure when you first drilled the wells in 
Washington field ? 

A. They measured the McGuggan well—that she was a seven-hun- 
dred-pound well. They told me that. I didn’t measure it. That 
was in a three-inch pipe. 

148 Q. What was the pressure on the first well of which you had 
personal knowledge of its measurement yourself ? 

A. That well was the first one. I measured it afterwards. When 
I measured the well she only had about three huudred and ninety- 
five to four hundred and fifty pounds. 

149 Q. Is that the same well? 

A. Yes, sir; that was about a year after they began to pipe her, 
too. 

160 Q. Did you measure any wells which showed this high press- 
ure of seven or eight hundred pounds? 

A. No, sir; and I don’t think there was ever one in the field that 
done it, either. 

151 Q. I am speaking about when you first began to pipe the gas. 

A. Yes, sir. I don’t think there ever was one. The Eliza Carlyle 
well and the McKnight were the largest two wells struck in the 
Washington field. I think the Eliza Carlyle was about four hun- 
dred pounds. The McKnight was, I think, about the same. She 
was a Chartiers Company well. 

152 Q. After these nize or ten companies were in there what was 
the effect upon the pressure ? 

A. They fetched the pressure down to two hundred and fifty or 
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a hundred pounds, and they are getting about that pressure to- 
ay. 

153 Q. Since the pressure reached that point what has been the 
pressure since that time up to the time you left? 

A. It was about thesame. The last wells I brought in were about 

the same. 
o1] 154 Q. State whether the wells which had been flowing 
remained at the same pressure. 

A. You couldn’t notice any change on them at all. 

155 Q. How many wells were there in that field that remained 
substantially the same pressure while you were there ? 

A. We didn’t—all our wells—we didn’t notice much of a decrease 
in all our wells. The wells were about the same when I came on 
the last time. 

156 Q. When was that that you came on the last time ? 

A. I came on on the 15th day of February, 1886. That was the 
last time. I was on the line two or three different times. They 
sent for me, and I came on on the 15th day of February, 1886, and 
I was on there until the 15th day of November, 1887. 

157 Q. During that time you may state whether there was any 
diminution in the pressure of the wells. 

A. I didn’t notice any of any kind. Some of the wells wasn’t 
drilled deep enough into the sand, aud I drilled them deeper and 
fetched them in. They were just about the same. 

158 Q. What was the pressure upon the new wells drilled at that 
time? 

A. They were just about the same. I fetched in the Aiken well. 
She was just about the same as the Carlyle well and the Johnson 
well. 

159 Q. When these wells were first opened, in 1880 or 1881—— 

A. They started in about 1881, I think. 

160 Q. The pressure was up to four and five hundred pounds in 
1881 ? 

A. No five nundred pounds. I never saw a well in the field five 
hundred pounds. 

161 Q. What was the average pressure at that time? 

A. Three hundred and fifty to four hundred. I never sawone over 
four hundred pounds. One was four hundred, but [ don’t recollect 
which one it was. 

162 Q. How long did they run at that pressure? 

A. I left the land in the spring of 1884, and I came back in Feb- 
ruary, 1886, again; and from the time I left until I came back they 
had dropped down—our wells—all the wells. 

163 Q. How much? 

A. From three hundred and fifty and four hundred to two hun- 
dred and fifty and three hundred. : " 

164 Q. Then there was an average drop of about one hundred 
pounds—the pressure—during the time you were away ” 

A. Yes; [thinkso. There had been, at least, | suppose, one hun- 
dred wells drilled in the field in my absence, and maybe more. 
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165 Q. And from that time on, as I understand it, the wells have 
remained stationary ? 

A. Until I resigned they were about the same thing; yes, sir. 

166 Q. How many wells were there in that Washington field that 
remained stationary ? 

A. I don’t know how many wells. The Chartiers and the Wheel- 
ing Natural Gas Companies and the West Virginia has. They had 
their wells right around mine, and | had wells right through theirs, 
und I suppose their wells would be about the same. There would 
be at least seventy-five or one hundred wells. 

167 Q. Within what radius were these wells ? 

A. Within about four miles, I guess, or five. They are pretty 
strict in Pennsylvania; you don’t get nothing from them. The 
are just as likely to tell you there is a cow in mee as gas. | think 

there are about seventy-five wells. If they don’t properly 
312 case a well and they leave water get in her, it is going to 
shorten her life and drown her out. 

168 Q. I mean wells which were properly constructed and were 
used. Then, as I understand from your statement, there were from 
seventy-five to one hundred wells that have reached a pressure of 
two hundred and fifty pounds and remained stationary for 

A. Yes; for those eight months that | was there. I couldn’t see 
any difference in any of our wells at all. One well in particular, 
the Joe Carlyle, when I went there it had only one hundred and 
twenty-five rock pressure and forty-five pounds minute pressure, and 
it was the same when I left. It was a pretty small well to pipe seven 
miles, but we had to do it. 

16 Q. That is a very low pressure ? 

A. Yes, sir. 

170 Q. That was run” 

A. Yes, sir; I used it the whole eight months, and when I turned 


it off we noticed it very quick in the mill. They had to throw off 


several furnaces. 

171 Q. These wells which you speak of as maintaining about two 
hundred and fifty, were they run wide open ? 

A. They were all wide open. No person in the East keeps their 
wells back, but Wittmeyer has a regulator in his well, but he will 
tuke that away before long, too. | : 

172 Q. What is the fact, so far as you know, about the gas giving 
out in the gas field about Pittsburgh ” 

A. That is a question very bard to answer. I don’t think it is 
giving out. The pressure has dropped down. If it was giving out 
they would not put in thirty-six-inch gas lines in it, persons who 
have been in the business seven or eight years. 

173 Q. What is the fact about these gas wells giving out abso- 
lutely when they are properly drilled ? . 

A. There is such a thing as a well corroding or paraffining a well. 
The well goes into the porous rock, and it shuts her up. I have 
known wells to shut up and you goa hundred feet away from the 
well and drill another hole and get a good gas well. | 

174 Q. That is, a gas well may be destroyed—may become dry 
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and then you can go a distance of perhaps a hundred feet and get 
another ? 

A. Yes; they did that with No. 2 MeGuggan from No.1 Me- 
Guggan. They went one hundred feet ou the northeast line and 
drilled another well. | 

175 Q. What kind of a well did they get? 

A. They got a right good weil. It was used until I resigned, and 
I suppose they are using it to-day. 

176 Q. That was in 1887 ? 

A. Yes, sir. 

177 Q. When was it drilled? 

A. It was drilled in 1884, [think. 

178 Q. What was the cause of this first MeGuggan well giving 
out? 

A. She was not properly put down in the first place. 


179 Q. Is that the well you spoke about having several different 


kinds of easing in it? 

A. Yes, sir; four different kinds of easing in it, besides the drive 

pipe. They got a bad hole. 
~180 Q. What actually resulted from having five different-sized 
casings”? What happened to the well? Didshe get wet or go dry ? 

A. She got wet. 

182 Q. Where did the water come from ? 

A. It came from the top sands. 
313 183 Q. And drowned out the well ? 

A. Yes, sir; itcame from the salt above the second pay 
streak in the second sand. 

184 Q. Then, as I understand it, this well was drowned out by the 
water which came in from above and was permitted to go down 
into it? 

A. Yes, sir. 

185 Q. Did that affect the other well when it was drilled ? 

A. No, sir; it didn’t seem to affect it at present, but after a while 
it drawed water from the other well right through ; one bad well will 
spoil a whole field. 


186. Q. What do you know about there being salt water in the, 


gas sand or gas rock ? 

A. I don't know where it is. [ have got small basins or pools of 
salt water that would exist for a few days. We often get a small 
pool of salt water and leave the wells blow and they will exhaust 
themselves, but I never got salt water in a gas well—in the gas 
sand. 

187 Q. Did you ever hear of their getting salt water in the gas 
sand ? 

A. No, sir. They either broke through the crust in the dividing 
streak in the shale and got it from the second or third pay streak, 
or maybe from the Speechly—the lower sand. You get that in Arm- 
strong county at 2,005 feet; that is the lowest sand that bears gas. 

ISS Q. That sand that you speak of is known sometimes as rock ? 

A. Yes; it is a rock. 


189. And it is called sand ? . 
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A. Yes; it is solid rock. 

190 Q. And this Speechly that you speak of is the lowest gas rock 
or sand ? 

A. Yes, sir. 

191 Q. Below that what do you find ? 

A. Broken shales. 

192 Q. What in the broken shale below the Speechly sand ? 

A. Nothing but broken slate and a mixture of yellow sand and 
pebbles, but mostly broken slate. 

93 Q. Is there water in that? 

A. Yes. 

a Q. Where does the water come from that gets into those gas 
wells ? | 

A. Either from the bottom or top salt-water vein. 

195 Q. Is there salt water below the Speechly ? 

A. No, sir; between the fourth pay streak and the Speechly. If 
you drill through, too deep through, the fourth pay streak or the 
fourth sand you will get salt water, and it will come into your well. 
Take the Butler field. We put four hundred feet of casing in that. 
First we put in the drying pipe thirty or forty feet, and that cases 
the first water off; next we put in four hundred and fifty feet, and 
that cases off the salt water above the first pay streak. 

196 Q. The first pay streak is the first gas sand ? 

A. Yes; it don't amount to much. Then we go on down to the 
second sand; that don’t amount to much. It is generally the lowest 
rock, with a good bit of salt water in it; and right below that is the 
second gas sand. Then you have got to pull your casing and recase 
down eleven hundred feet below the second streak of salt water. That 
is the last streak of salt water you get until you get down below the 
fourth sand. ; 

197 Q. Then all of this water, beth salt and fresh, comes from 
something else than the rock or sand in which is found the 

gas ? 
314 A. Yes; it comes from different strata. The salt water 
that we get in the gas sands is a foreign water; it comes from 
the bad holes, and one bad hole will spoil a whole territory. 

198 Q. As I understand you, dry wells, for instance, or bad wells 
are drilled into the gas sand and then abandoned, and the salt water 
and the fresh water is allowed to flow down through these wells into 
the sand, and that makes wet gas wells? 

A. Yes: that is what does it. 

199 Q. Can you state what is the effect of completely casing off 
the water above the gas sand and then going through the gas sand 
without striking water below? Do you ever get water.? 

A. No, sir; but you may not get gas, either. 

200 Q. When you get a dry well without gas do vou get water in 
the sand? 

A. No, sir; you don't. 

201 Q. Is it true that the gas and oil and water lie in the form of 
cushions, as it were, in the gas sand itself” 


A. No, sir. 
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202 Q. Is it true that after you strike the gas sand and draw out 
the gas that the water follows it up? 

A. No, sir; not if the territory is dry. She is dead, and that is all 
there is of it; but if your easing is bad your well will get wet quicker 
closed in tight than when she is flowing. The water will run down 
the wail of a gas well the same as steam will run in a steam pipe. 
If vou have a steam pipe with a hundred pounds of steam in it and 
it is choked off the condensed water will run down into the boilers. 
If you close a gas well in the least bit wet and leave it a month and 
go back she is as wet as can be; the water runs down the wall. 

203 Q. Does the water accumulate from the water in the gas sand 
or come from above? 

A. It leaks through the casing and sometimes through the joints. 
I have had a casing pulled out fifteen times before I could get it 
tight. 

204 Q. Where that happens what is the effect of blowing the well ? 
Does it get dry again ? 

A. Yes. In one particular territory I had to blow the wells out 
every Sunday to keep them dry. 

205 Q. Do they become perfectly dry again ? 

A. Yes; to a certain extent they get dry. 

2053 Q. What is the depth of the wells in these fields? 

A. In the Washington field 2,240 and along there; their variation 
is something. The Butler field is 1,100 to 1,600, and the different 
territories run between them. 

206 Q. Then they run from 1,100 to 2,200 in the different fields? 

A. Yes, sir. 

207 Q. Why is this? 

A. You get here above the limestone; we start from the lime- 
stoue. If it is 250 feet from the top of a hill to the limestone you 
are up on the topof a hilland Iam inthe bottom. [am right on the 
limestone and have two hundred and fifty feet less to drill. 

208 Q. Where are the best gas wells found—on the anticlinal or 
the synclinal ? 

A. On the anticlinal. 

209 Q. What is the depth of the anticlinal? 

A. The average depth is thirteen feet tothe mile in the anticlinal. 

I have known it already to be 20, but never over that. 
315 210 Q. Where is the summit? 
A. The summit of the anticlinal? Do you want the summit 
of a certain anticlinal ? 

211 Q. I speak of the field near Pittsburgh, say the Bradford 
field. 

A. The summit of the Bradysburg anticlinal would be about 
Golden City. Golden City seems to stand right in the centre. 

212 Q. The dip appears to be in each direction from Brady City. 

A. Yes, sir. 

213 Q. And the average dip is about 13 or 14 feet to the mile? 

A. Yes, sir. 

214 Q. Is it true that the gas is found at the summit of the anti- 
clinal only ? 
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A. No, sir. ; 

215 Q. Is it true that it is confined there as in a reservoir at the 
top of the anticlinal ? 

A. No, sir; it is not. If it was confined to the top of the anticli- 
nal and I would go down to the foot of the anticlinal, on the syn- 
clinal, I would get nothing but salt water, but you can go clear 
down to the base of the anticlinal and get gas. . 

216 Q. Will you there find regularity in the strata? 

A. Yes. If I started at the Brady’s Bend and I drill on the sum- 
mit I get gas,and I come on down to Butler on the same anticlinal— 
twenty-five or thirty miles—and I would be 28 or 30 times thirteen 
lower than I would be at Brady’s, and I would most surely get salt 
water as soon as I broke the sand; but I could case it properly in 
the dividing shale between the two sands and go plumb through it 
and get the same gas sand and the same thickness in the sand. If 
there is any variation it is in the bottom of the sand. Sometimes it 
will be hove up, and then the dividing streak will be thicker. 

217 Q. What variation, is there in the depth at which you find 
that? 

A. I have seen it ten feet or fifteen feet. I never saw it over fif- 
teen feet—the red rock lifted up into the second sand. 

218 Q. I speak of the depth at which you strike the top from the 
top of the limestone. | 

A. There is no variation, with the exception ef the thirteen to 
twenty feet—generally thirteen feet, unless you strike a little dip in 
the limestone. 

218 Q. Aside from the thirteen-feet dip you find no variation, 
with the exception of the dip, in the depth at which you strike the 
top of the sand ? 

A. No, sir. 

219 Q. Is it true that where a well is properly cased and the gas 
exhausts in the well that the salt water follows it up? 

A. No, sir; I never knew such a case. I have had salt water 
come down and drop down in the well and the gas shove it up until 
the well was fixed. I have also pulled the casing, before the laws of 
Pennsylvania prohibited us from doing that, and let the salt water 
go down. 

220 Q. What are these plugs which are used when a well is aban- 
doned ? 

A. One pine plug is supposed to be put right in the bottom of the 
last pay streak in the fourth sand. It is to keep the salt water from 
getting from the dividing streak below the sand up into the gas 
sand. The other is to be put riaht at the top of the pay streak, and 

that is to keep the salt water from the dividing streak be- 
316 tween the third and fourtb sand from getting down to the 

fourth pay streak. You ought to put another block at the 
bottom of the third sand and another one at the top of the third, 
but they don’t doit. That is to keep the salt water from getting 
from the dividing streaks into the sand. You are also supposed to 
put a plug at the top of the third sand to keep the salt water from 
getting up into the fresh water or into the limestone. 
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221 Q. Where these wells are abandoned are they ever cased off in 
the gas sand itself? 

A. No, sir. 

222 Q. Why not” 

A. The casing sits right onto the gas sand. 

223 Q. But where the casing is drawn ? 

A. Where you pull the casing out ? 

224 Q. Yes. Are any plugs first put in, or is the gas sand cased 
off or plugged in any way ? 

A. Yes; it is done by a great many to keep the salt water from 
getting down. : 

225 Q. Do you plug up the gas sand itself or plug above and 
below ? 

A. Above and below, to keep the salt water out of the gas sand. 

226 Q. Do you ever plug up the gas sand itself? 

A. No, sir; it is not necessary. 

227 Q. Then there is no water in the gas sand itself? 

A. No, sir. If there were there would be no use of putting in 
plugs at all. They are put in to keep the salt water out of the pay 
streak. 

228 Q. Referring, for the purposes of illustration, to the map which 
is shown you, will you state, supposing the red line A, B, and C to 
indicate the anticlinal—you may state where gas is found on the 
points between A and Bb and A and C, supposing the red line to in- 
dicate the gas rock or sand. 

A. We would have to find it anywhere from A to B or A to C. 
If we didn’t, and this (A) was Brady’s Bend up here, when we got 
down to Pittsburgh (B) we would have no gas. 

229 Q. Is it true that gas lies in the summit of the anticlinal, with 
a belt of oil or salt water below, and as for instance the line “ X Y ” 
on the map? 

A. No, sir. 

230 Q. How do you know that that is not the fact? 

A. Beeause I have drilled all over it and had wells drilled all 
over it. 

231 Q. And is it true that where a well is drilled at the summit 
and then one drilled further down the anticlinal that the second 
well is overcome by salt water and in the course of time the first is 
likewise overcome ? 

A. No, sir; the distances have nothing to do with it. If I get the 
gas in the anticlinal it isa very good thing, and if I get it in the 
centiclinal (synclinal) it isthe same; but I have drilled in the cen- 
ticlinal and the anticlinal both and got neither gas, oil, nor salt 
water. I gotadry hole. You have sometimes to haul water to 
drill through into the gas rock all the time. I have pumped it two 
thousand feet up the hill to drill in the Kelly Station district. We 
got the same sands on the centiclinal as we do on the anticlinal, but 
we got gas less often on the centiclinal than wedo on the anticlinal. 

232 Q. You spoke this morning of the Chartiers Gas Company. 
Do you know whether Mr. Hartupee was formerly connected with 
thatcompany ? 
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317 A. Mr. Hartupee was general manager of that company 
and Mr. Tate was superintendent. 

233 Q. When was Mr. Hartupee general manager ? 

A. He constructed the line. He was the manager of the line up 
to the consolidation with the Philadelphia Company. 

234 Q. About what length of time was that? 

A. I think they went into Pittsburgh in or about 1883. I think 
it was in 1883 or the latter part of 1882; and he was superintendent 
up to—I think the consolidation took place about 1887. 

235 Q. What territory has the Chartiers Company been drawing 
rom ? 

A. They get their gas in the Washington field. 

236 Q. State whether they have been getting their gas in the same 
field all the time ever since it was constructed. 

A. Yes, sir; they have. I think they have intersected with the 
Philadelphia in the city, but at the same time they are getting their 
gas from the Washington field straight ahead. 

237 Q. Have they been doing that ever since the line was con- 
structed ? 

A. Yes, sir; to the best of my knowledge they have. 

238 Q. And the wells connected with that line are the same wells 
of which you spoke this morning, are they? 

A. Yes, sir; they had the best territory there. They had better 
territory than we have. They owned the McKnight well. I think 
the McKnight well is flowing yet. I couldn’t say positively. 

239 Q. How long has that been flowing, to your knowledge? 

A. I think they drilled that well in 1883. 

240 Q. How long was it flowing, to your knowledge ? 

A. It was flowing up to 1887 yet. 

241 Q. Have you ever heard of its giving out? 

A. No, sir; I have not. It is a good well. 

2414 Q. Have anv of these lines from the fields to the city, in 
Western Pennsylvania, ever been taken up or abandoned, to your 
knowledge, on account of the lack of the supply of gas? 

A. No, sir. , 

242 Q. You say the small pipes have been taken up on these lines. 
Have they? 

A. Yes, sir. 

243 Q. Do you know of any line where the pipes have been taken 
up and the line abandoned ” 

A. No, sir; I don’t know. 

244 Q. What has been done when these small pipes have been 
taken up? ; 

A. They laid larger. They first laid twenty-inch, and now they 
have got a thirty-six inch conduit line. 

245 Q. Are these larger lines low pressure or high pressure ? 

A. They are supposed to be high pressure to the city limits. 

246 Q. These large-sized lines that are laid of cast iron, are they 
low pressure or high pressure ? 

A. It depends altogether where they are located. If in the country 
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they are low-pressure lines. For instance, the Oliver Brothers and 
Philipps—they are high-pressure lines. 

247 Q. What is the reason, if you know, that they take up these 
smaller pipes and put down larger ones ? : 

A. They can’t get gas enough through the small pipes. 
vl8 They must havea larger pipe. It is impossible to flow the 
gas through the smaller pipe that they need. 

248 Q. Is the increased size rendered necessary by a decrease in 
the supply or the increase of the consumption? 

A. It is necessary in both; it is necessary, in fact, at the same 
pressure or the pressure at the wells; it is, anyway, necessary to gét 
the gas through tie lines. 

249 Q. Is this increase of size of the line due to the failure of the 
field or due to the increase of consumption ? : 

~. | think not; it is due to the increase of consumption. 

950) Oat is the pressure in the field now as compared with 

x"ithin the past two years, say ? 


what it has been wo’; are agg | 
A. About the same>rmtink, with a very slight decrease. 


251 Q. Within what timonmes the great bulk of this change been 
made—that is, this change in takilig uo the small pipes and putting 
in larger? | ~ : 

A. Last summer and this summer—this samme? 11 particular— 
there has been more of it done than at any other time. *- 

252 Q. Has there been any marked diminution in the capacisy of 
the wells in those fields within the past year ? 

A. I can’t answer that. 

253 Q. Has there, to your knowledge? 

A. No, sir; not tomy knowledge. I have not been in the Murrys- 
ville nor the Washington fields—that is, connected with the fields— 
for the last year back. I have been in the Butler field. 

254 Q. Has there been any marked diminution in any of the 
fields with which you are acquainted in the past year” 

A. There has been a slight diminution. 

255 Q. Has there been any marked diminution—morethan there 
was in the years preceding, past? 

A. No, sir; about the same. 

256 Q. Then what would you say, from your knowledge of the 
gas business and the number of lines that are being constructed 
and the,amount of capital that has been invested and all the other 
facts that have come to your knowledge, as to whether this is a par- 
ticularly hazardous or speculative or uncertain business? 

A. I don’t think there is any uncertainty about it. If aman has 
got a gas line and the territory that is all that is necessary. The 
Philadelphia Company has been paying twelve per ceut. dividends 
since they started that [I know of. They have continued to do the 
same, and they are also building these large lines. 

257 Q. Were you connected with the Washington Company when 
it started? | 

A. Yes. : 

258 Q. Were you familiar with the earnings and the income and 
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to of that company in order to begin the supplying 
A. Yes, sir. 


259 Q. What was the capital invested in that company ? 

A. The capital stock was $250,000—that is, when I was superin- 
tendent. They started in with a five and five-eighths inch line. I 
don’t know what their capital was with that; I think about 
$100,000. 

260 Q. What was the total amount of capital invested up to the 
time that you ceased to be superintendent ? 

A. $250,000. 
319 261 Q. Do you know what the income of the property was 
taken from that investment? 

A. It was from four to five thousand dollars a month. 

262 Q. Do you know what the expenses were of operating the line 
and maintaining the field ? 

A. My pay-roll ran about four to seven hundred dollars—that is, 
outside of the drilling or anything of that kind. Of course that 
wasn’t counted into the expense. 

263 Q. Do you know what the dividend was that was paid on that 
investment while you were there? 

A. They didn’t pay a public dividend. Captain Ford and Billy 
Nelson were interested in it, and they fixed it up in some way that 
I didn’t know anything about. 

264 Q. You are familiar with the cost of a line, are you ? 

A. Yes, sir; I am. 

265 Q. I believe you said you had yourself constructed several 
lines as contractor”? 

A. Yes, sir. 

266 Q. And had superintended the construction of others? 

A. Yes, sir. I was general manager of the Ford City line and 
built everything there. 

267 Q. Will you tell us what would be the cost of a line ten and 
twelve inches in diameter about thirty-three to thirty-five miles 
long, with an average haul of, say, three miles? 

A. Wrought or cast? 


268 Q. Wrought. 
A. The ten (inch) would cost you about eighteen and a half cents 


per lineal foot for the labor, the constructing cost. The twelve and a 
half inch would cost you about nineteen and three-quarters or twenty 
cents per lineal foot. 

269 Q. This cost, I understand you, is the entire cost for the haul- 
ing and laying of the pipe and constructing, the line ready to re- 
ceive the gas? 

A. Yes, sir. 

270 Q. And applies only to the main line, as I understand it? 


A. Yes, sir. : / 
271 Q. Would that cover the entire cost of construction for the 


main line ? $3 
A. We are doing it for the same to-day, and I make a living 


at it. 
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272 Q. Would there be any difference in the cost of constructing 
a line through a country such as that surrounding Pittsburgh and 
that surrounding Toledo? 

A. Yes, sir; I think there would. You see we can only haul 
there a certain amount on account of the hills. We can only haul 
six joints of eight-inch pipe over those hills, where we could haul 
here twelve or’fourteen joints, with a good team, making a differ- 
ence of, say, one cent to one and a half or two cents a foot—from a 
cent to two cents a foot. | " 

273 Q. What would be the cost of laying up and down the hills 
as compared with a perfectly level country ? 

A. That would be about the same thing, too. That would amount 
to at least one cent a foot. 

274 Q. What would be the cost of pipe for ten and twelve inch 
wrought-iron screw-joint pipe? 

A. I am not perfectly familiar with the quotations on pipe now, 
although the last ten-inch pipe, I think, was $1.55 per foot—stove- 
end Allisén pipe. The twelve-inch was, I think, $1.45 or $1.50. 

That was last summer, 1889. Mine, up to the first day of April, 
820  ~=was 28 cents for five and five-eighths casing; but you can’t go 

much on prices, because, with the fluctuation of the market, 
you can hardly tell anvthing about it. i 

275 Q. Does your estimate of the cost of laying pipe include the 
cost of laying and distributing pipe in the streets of the city that 
you have given here ? 

A. No, sir; it is the main line. That is all that was asked. 

276 Q. What would be the cost of laying ten and twelve inch pipe 
in the streets of the city ? 

A. Ten and twelve inéh—it would cost, perhaps—well, you could 
just add five cents a foot to it. You can handle it just as fast in the 
city as in the country, with the exception that the trenching in the 
cobble would delay you and cost five cents more; it would cost 
twenty-three to twenty-five cents in the city, ten and twelve inch. 

277 Q. What would be the cost of smaller pipe ? 

A. Smaller pipe don’t run up very fast, but how small ? 

278 Q. Say from four inches up to ten. 

A. A four-ineh pipe you can lay for from nine to eleven cents. 

279 Q. Take six and seven inch. 


A. You can lay six-inch about as cheap as you can four. You ‘ 
have got to dig the trench anyway, and trenches are what cost 
money. The eight-inch would cost you about thirteen or fourteen = 


cents, or fourteen and a half, anyway. 
280 Q. Does that include the cost of removing and replacing the 

pavement and doing such work in the city ? 
A. Well, no; it costs eighteen and a half to nineteen and a quar- 

ter for eight-inch pipe to lay it in the city here, excepting where 

there is asphalt streets, and there you couldn’t do it for a great deal 

more. We are bothered a great deal in cities with the piping, but 

you wouldn’t be bothered so much here. In the city of Pittsburgh 

there is a regular net-work of pipes there. | : 
281 Q. I will ask you if it occasionally happens, within youf = 
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knowledge, that where a gas well is sunk and it turns out to be dry 
that other wells are drilled close to it which supply gas. 

A. Yes, sir; I have seen it. 

282 Q. How do you account for that? 

A. You get into a core of close sand. You have got to get out of 
— of close sand and get into the loose sand—into the pebble 
rock. 

283 Q. In other words, the gas rock or sand is close at certain 
points and the gas will not permeate through it? 

A. No, sir; the McCarl well we drilled about five hundred feet 
from the Wheeling Gas Company’s wells, which were good, and we 
didn’t get anything; on the other hand, we had the McGuggan well 
drilled south and the Johuson well east, and they were good ; then 
there were four or five wells operated by the Chartiers Company be- 
tween them. 

284 Q. And they were all good wells, as I understand you, and this 
one was dry? 

A. Yes, sir. 


321 Cross-examination by Mr. Scorr: 


1 Q. How long has it been since you were actually engaged in 
what is known as the Pittsburgh field ? 

A. Well, actually engaged—I might say I was actually -ngiged, 
with the exception of about two or three years, since 1876. 

2 Q. I mean how long since you have left that field. 

A. I only completed a line in the week before last—for which I 
have not got my monev—to the Butler field, into Pittsburgh. 

3 Q. You are, then, still engaged in that field ? 

A. Yes, sir; I am still at present engaged in that field. 

4Q. Have you had any experience in the Ohio gas fields? 

A. Some ; not a great deal. 

5 Q. What experience have you had in the Ohio fields, and 
where” 

A. I have gauged for the Sun Oil Line Company for about two 
months in the Wood county field. 

6 Q. You were engaged for the oil company ? 

A. Yes, sir. 

7 Q. When was that” 

A. That was in August and September, | think, of this year. 

8 Q. Have you been here continually since that time? 

A. No, sir; I have not. 

9 Q. Have you been in the employ of any of the gas companies 
in this field ? 

A. No, sir. 

10 Q. Have you done any work, contracting or otherwise, in the 
boring for and construction of gas wells in this field 7 

A. No, sir. 

11 Q. Have you had any experience in gas in the Ohio field ? 

A. Well, no, sir; not particularly. I have been around the 


wells 
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12 Q. All the experience you have had in Ohio has been confined 
to gauging for some oil company in there ? 

A. Yes, sir. | 

13 Q. Where is your present home ? 

A. At Freeport, Armstrong county, Pa. 

14 Q. How far is Freeport from Pittsburgh ? 

A. It is 28 miles—that is, ny home. I am in Pittsburgh most . 
every day. 

15 Q. You have been engaged, then, recently in the construction 
of gas lines into Pittsburgh ? 

A. Yes, sir. 

16 Q. What gas line have you been constructing there recently ? 

A. The American Natural Gas Company’s line. 

17 Q. Where is it constructed from and to where ? 

A. It is constructed from the Butler field—an extension of the 
Butler field—to the Wittmeyer Brick Co. 

18 Q. Where is the Whittmeyer Brick Company located ? 

A. On the Pittsburgh & Western road. 

19 Q. How near to Pittsburgh ? 

A. About six miles. 

20 Q. Is the line that you have been constructing constructed 
especially to supply that brick-yard ? 

A. No, sir; it is constructed for the supply of the townships of 

Richmond, Hempton, West Deer, Indiana, O’Hara, Shaler, 
322 Hammer, Burrows, of Etna, Sharpsburg, Millerville, and 

their charter calls for Pittsburgh and Allegheny, but I guess 
they will never get there. 

21 Q. I notice that you are reading these names from a memo- 
randum. Is that taken from the charter of the company ? 

A. Yes, sir; that is from the charter of the company. I merely 
took that out. I didn’t remember those names until I had some- 
thing of that kind. 

22 Q. Did the line that you built reach all these townships: ? 

A. It went through all the townships, but didn’t reach all the 
towns. They have been extending it. They couldn’t get pipe this 
fall. | 

23 Q. What is the size of the line you were building ? 

A. Only five and five-eighths. 

24 Q. Would a five and five-eighths pipe furnish all these townships 
with natural gas? 

A. It would furnish all the townships that they run through and 
the little towns in them; yes, sir. They run through Elfinville, 
Behaven, Undercliff, Glenshaw, and other little towns. 

25 Q. You mentioned “townships.” You don’t mean by that 
towns or villages or hamlets, do you? 

A. I meant all the population in the immediate vicinity of the 
line. 

26 Q. Is that a country population ? 

A. Yes; it is a country population. ° 

27 Q. How many different natural-gas companies now enter 
Pittsburgh and the towns in the immediate vicinity of Pittsburgh ? 
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A. I can’t answer that. In the immediate vicinity of Pittsburgh 
- should suppose there were twenty-five or thirty. I couldn’t name 
them. 

28 Q. By the towns in the immediate vicinity of Pittsburgh I 
mean those towns and cities lying right adjacent to Pittsburgh. 

A. I would have to run over them all to tell. In the city of 
Pittsburgh and Alleghany, if you mean, there is not that many gas 
companies in there; there are about twenty-two or twenty-three. 

29Q. Do you call Shady City a part of Pittsburgh, and all those 
towns? 

A. Yes. 

30 Q. You spoke in your direct examination of a great many 
lines being recently laid into Pittsburgh. Has there been a large in- 
crease in the number of gas lines brought into Pittsburgh recently ? 

A. There has been an increase in the large-sized gas lines in the 
last summer; more than at any other time. 

31 Q. Has there not been a large increase in the number of lines 
within the last two or three years ? 

A. Well, there has been some increase. I don’t know how large 
you might call it. There have been five or six independent compa- 
nies run their own lines iu within the last couple of years. 

32 Q. What is the usual size of the lines now being constructed in 
and about Pittsburgh—trunk or main lines? : 

A. Thirty-six inch. 

33 Q. What are they constructed of, pipe of so large dimensions? 

A. It is necessary to construct them that large for to get the gas 
into the city. It is impossible to flow gas through a small pipe as 
cheap as a large pipe. The Philadelphia company had six or eiglit 

or ten lines down where one single line would answer. 
323 34Q. Then those companies who had smaller lines, of eight 
to twelve inches, had a number of them to furnish the flow 
to their customers ? 

A. Yes, sir; the Philadelphia has pulled up six, I think, at Ho- 
boken and put larger ones down. 

35 Q. Pulled up those of their old lines and put down ones of 
larger diameter ? 

A. Yes, sir. 

36 Q. How long has it been since they put down the smaller lines 
which they are now taking up? 

A. Sume of them have been down a good while; some of them— 
the most of them—have been down since 1883 or 1884. 

37 Q. Has it not been found impracticable to successfully oper- 
ate a gas line for any distance with pipes of twelve inches or 
sinaller? | 

A. It is altogether according to the population or the size of the 
city and the demand at the other end of the line. You can’t puta 
ten or twelve inch line into Pittsburgh for the whole trade or a 
twenty-inch line,either. If you want to get the trade you must put 
in a larger line. That is the aim of the companies in laying larger 
lines. It is impossible to get the gas through in the smaller lines. 
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38 Q. How does the consumption of gas now in Pittsburgh com- 
pare with its consumption one vear ago? 

A. I think it is larger, because the plumbers are ali busy all the 
time fitting up houses and putting on domestic consumption. it is 
more every day; the mills there not so much more than they have 
been, because the last vear there has not been very many but what 
has been using it. All the mills in Pittsburgh have been on for 
three years back—you know that—but the houses refused to take 
it—many of them—on account of that Penn street explosion. 

39 Q. Are all the large mills in Pittsburgh using natural gas ? 

A. I don’t know of any that ain’t. 

40 Q. You have not heard of any who have abandoned the use of 
natural gas and returned to the old fuel? 

A. No, sir; I have not. I have seen some cases in the news- 
papers, but [ have failed to see e any of the mills do it at all yet. 

41 Q. In your direct examination you spoke of new lines being 
laid all the time. I will ask you why this is done. 

A. Here is one reason why: Take the Park Brothers, for instance. 
They want their own gas line, and therefore they lay their own gas 
line. Anderson, Depew & Co. want their own line. ‘They are pay- 
ing too much to the Bridgewater Company’s line, and that is the 
reason why there were ten and twelve and sixteen inch lines laid 
merely. 

42 Q. What is the general market price of natural gas in Pitts- 
burgh ? 

A. The Philadelphia Company, I suppose they charge ten cents a 
thousand. 

43 Q. For domestie use? 

A. Yes, sir. 

44 Q. Do they charge the same to the manufacturers? 

A. They get a percentage according to the size of the mills, which 
you nor I couldn’t find out if we went there a dozen times. If the 
mill is large they get a percentage different. 

45Q. To the manufacturers the price is based on ten cents a thou- 
sand, with a reduction based upon the amount of use? 

A. I think so; yes, sir. | 

46 Q. What is the corporate name of the Washington line 
324 that you spoke of in your direct examination ? 
That is the Washington Natural Gas Company’s line. 
It was consolidated with the Royal. It was incorporated as the 
Washington Natural Gas Company. ‘That was its charter. 

47 Q. What portion or proportion, rather, of Pittsburg did this 
company supply with natural gas ? 

A. We only supplied parties along Independent street and J. 
Painter & Sons’ mills. 

48 Q. Then you supplied J. Painter & Sons’ mills and probably a 
hundred domestic consumers ” 

A. Yes, sir. We did have on the salt works and also the glass 
works, but we fell out with them. They didn’t want to pay us what 
we asked and we choked them off. . 
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49 Q. Did you sell gas to those mills by the foot or by some other | 
mode of measurement ? 

A. We took the iron manufactured in a month and went on the 
basis of three and a half cents per bushel. It takesso many bushels 
of coal to make a ton of muck iron, or so many bushels to make a 
ton of scrap iron. ° ' 

00 Q. How many bushels of coal are there in a ton, ordinary 
measurement ? | 

A. Twenty-eight bushels; somewhere along there. There would 
be twenty-eight bushels to a gross ton. 

51 Q. You spoke of Wittmeyer having a regulator on gt 
well and said that he would take it away soon, you thought. hy 
do you think he will take away the regulator? 

A. Because the change at the factory will not permit him to keep 
it there. He has a five and five-eighths line and the well is distant 
seven miles. You open all the kilns at one time and turn the gas 
on. If you want only one kiln there is only so much gas coming 
through the regulator at the well, and if you slip on all the kilns 
and need them all, it takes so long to get the regulators to work and 
to get the amount of gas along it will not allow him to keep it 
there. He must have so much gus at the works and there is so much 
friction—too much to get it to the factory. ‘ 

52 Q. Suppose the well delivered an exact number of feet at the 
mouth of the well at the distance of ten tailes from there, would an 
ordinary pipe of ten or twelve inches deliver the same amount of 
gas there as it did at the well? 

A. No, sir. | 

53 Q. How do you account for that? 7 

A. You lose thirteen pounds to the mile for friction—from eleven 
to thirteen pounds by friction. It is impossible to get over that. 

54 Q. There is a retarding, then, of force of thirteen pounds to the 
mile in a twelve-inch pipe? 

A. In the flowing capacity of the well; yes,sir. You takea bulk- 
head at the well and take a measurement there and you have got 
forty pounds at the bulkhead, and say five miles distant you have 
got your factory. If you have got a telescope line, I have had only 
two pounds difference between the Kelly Station district and Ford 
City glass factory, and that has run for ten days now. 

55 Q. What do you mean by a telescope line ? 

A. A telescope line is a line beginning at the exit larger and de- 
creasing in size as you go towards the well, or, rather, commencing 
at the well with a small size and increasing as you go to the fac- 

tory. 
325 56 Q. Have you ever made geology a study? 

A. No, sir; nothing more than any gas man does. If I 
wanted any information in regard to a field to-day I would go toa 
driller and a tool-dresser every time before I would go to a geolog- 
ical man. 

57 Q. You spoke of the Chartiers Gas Company. Does it draw 
its supply from the Washington field? : 

A. Yes, sir. 
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58 Q. Do you know how many lines it has into Pittsburgh ? 

A. Two ten-inch lines from the Washington field in 1887; they 
might have another since for what I know. 

59 Q. Do you know what portion of Pittsburgh that company 
supplies with gas? 

A. That went up on the south side; they supply along Main street 
and the west end for domestic purposes. The Philadelphia 1s in 
there, too; it is all the same, though they went on up the south side 
and took in Oliver Bros. and others until they got to their own 
mills. 

60 Q. Can you estimate that fractional part of Pittsburgh they 
supply ? 

A. No, sir; I could hardly say that. 

61 Q. Do they supply one-half of it? 

A. No, sir; they wouldn’t supply one-half if they supplied the 
whole south side. 

62 Q. Could you estimate it in fractions? 

A. I don’t think they could supply more than one-fifth. 

63 Q. Of entire Pittsburgh ? 

A. No, sir; hardly that. I don’t think more than about one- 
eighth of it. Pittsburgh is a good-sized place, and it takes a good 
many million feet of gas to supply it. 

64 Q. Do you know the rock pressure in the several fields about 
Pittsburgh as it now is? 

A. At the present day I don’t know exactly through my own eyes, 
and, of course, I would have only hearsay at the present day. 

65 Q. You may give that. 

A. I understand it is still two hundred and fifty to.three hundred 
and fifty pounds in the Washington field and at the Murrysville 
field about the same, I understand. In the Butler field it is three 
hundred and fifty to four hundred. If you get into the pay streak 
you get about the basis for rock pressure. 

66 Q. How does the pay streak compare with the time when the 
gas was first found? 

A. There is a slight diminution all over the territory. 

67 Q. Did you ever know a gas well which under continual drain 
didn’t show a diminution of supply ? 

A. To a certain extent I never did. I never knew a well that 
didn’t drop off gradually until she got down to a certain basis, and 
I have known them to run eight months on that basis. 

63 Q. What happened after the eight months? 

A. I don’t know enough about the territory and I didn’t stay long 
enough to find out. I think they are using the same wells to-day, 
though. 

69 Q. You have known wells under continual drainage to main- 
tain their supply for eight months continuously 7 

A. Yes, sir. 

70 Q. And that is the longest you have known? 

A. Yes, sir. 

71 Q. You don’t know what has happened since then ? 

A. No, sir. 
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326 72 Q. Please mention some wells that have maintained 
their supply under continual drainage, for eight months ? 

A. The Eliza Carlyle, in the Hickory district, is one and the Joe 
Carlyle is another. She was light when we struck her, but she didn’t 
get any weaker fora year after we started; the Johnson well and 
the Simpson well. The Simpson well increased. These are all in 
the Hickory district, in the Washington field ; those wells are about 
the same. The Simpson well increased to a certain extent, but the 
cause of that was in the territory, something in the territory that 
no person knows exactly, but it inaneaiall seven pounds in a 
mouth. 

73 Q. Is that the only well you have ever known to increase? 

A. No, sir; No. 2 Quigley well increased and gained thirteen 
pounds in twenty-four days. That was the Quigley No. 2, in the 
Kelley Station district. 

74 Q. The wells you have given can be identified by those names 
which you have given? 

A. Yes, sir; you find them all there. What they are to-day I 
don’t know. 

75 Q. You are not able to say what the conditions of those wells 
are to-day ? 

A. No, sir; I am not. 

76 Q. You spoke of having some property interests in some of 
these lines. Are you a stockholder in any of the lines you have 
mentioned ? 

A. No, sir; I spent some money iu the business in Duquesne 
county, but I have no money to put into the business. If I had, I 
don’t know but what I would go into business of my own. 

77 Q. You have no moneyed interest in any natural-gas enter- 
prise ? 

A. No, sir. 

78 Q. You spoke of the McKnight well. Where is that located ? 

A. In the Hickory field. 

79 Q. And is known as the McKnight well ? 

A. Yes, sir. 

80 Q. How did it compare with other gas wells in and about 
Pittsburgh ? 

A. It was about as good a well as ever was struck around there. 
The old Haymaker was a mighty good well. The McGuggan well 
would have been the largest well if it ladn’t been for the small 
pipe that was put in. She was choked off with the smail pipe. 

81 Q. And the McKnight well is located where ? 

A. Between Hickory and Washington. 

82 Q. And it was among the best wells which were found in and 
about Pittsburgh ? 

A. Yes, sir. 

83 Q. Do you recollect when that was drilled in? 

A. I don’t; I can’t say. I[ think it was in 1883, though. 

84 Q. Do you know whether it is flowing now or not? 

A. I can’t tell that; I think she is, though. 
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85 Q.. Did you ever hear or know of any diminution in the sup- 


ply of that well ? te 
A. I have never heard or knéw of any; no sir. 


Re-examination: 


1Q. You spoke of the Haymaker well. “How long have you 
known that well? 

A. Indeed, I don’t recollect when that well was struck, but I 
think it was in 1883, too, that that well was struck. It was in 1884, 
and [ think she is flowing yet. 

2Q. Where is the Haymaker located ? 

A. In the Murrysville field. 

3 Q. Have you known it ever since? 

A. Yes, sir. 
327 4 Q. Is it still flowing? 
A. I think it is. 

5 Q. Was when you last heard of it? 

A. Yes, sir. 

6 Q. How long have you known of gas wells flowing in the Pitts- 
burgh field? 

A. Well, I have known by hearsay for thirteen years, but of my 
own knowledge I have known them seven years—that is, the No. 2 
McGuggan; it is seven years since she was drilled, and if she is 
flowing this last year she has been flowing seven years. There is no 
reason why she ain’t flowing. She was all right when I left her, the 
15th of November, 1887. She was standing about the same as she 
was when I went on eight months before, with a very slight dimi- 
nution. 

7 Q. That is one of the wells which you speak of as being about 
stationary ? 

A. Yes; it didn’t change in the rock pressure a great deal, but as 
they pulled atthe other end of the line it deereased the pressure at 
the wells. If we were accustomed to carry two hundred pounds at 
the well and they pull very heavy on the other end of the line they 
run us down to forty-five pounds, and the rock pressure had a slight 
diminution each year. 

8 Q. What I want to know is how long the gas wells have been 
flowing continuously down in the Pittsburgh field since the first one 
was struck. 

A~They have been flowing at the Hickory field since—I think 
the McGuggan well was drilled in 1879, and they have been flow- 
ing right straight ahead since 1879. ' 

9 Q. In the Hickory field ? 

A. Yes, sir; I think it was ’79 that the McGuggan well was 
drilled; it might have been ’78. 


10 Q. How long have the wells been flowing down in the field, 


whether you drilled them or not? 

A. Our wells was the first wells there. 

11 Q. I am speaking of the Western Pennsylvania field, the whole 
field there? 
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A. We go up into McCain county and around Bradford there; 
it is away back in 1870. There has been gas wells there since ’70, 
but [I have not been around them, and I couldn’t say anything 
about it. 

12Q. I want to know how long it is since that Western Pennsyl- 
vania territory has been producing gas. 

A. Away back in 1876 I remember we got a very large gas well 
on the northeast side of David and Summit City, in Venango county, 
and there was a very large gas weil. which blowed for a long time. 
I don’t know but she is blowing to-day yet. 

13 Q. Going back of 1876, how long before that was gas discov - 
ered there? 

A. Father has told me of wells away back that old man—I forget 
his name—drilled with a spring-pole and got marsh gas down a very 
few hundred feet. That didn’t amount to much; but anything be- 
yond that I don’t know. 


(The further taking of depositions in this case is adjourned to 
Friday, November 22, 1889, at the same place, at the hour of ten 


a. m.) 
328 Fripay, Nov. 22, 1889. 
The further taking of testimony under notice continued as 


follows: 
Present, representing complainants: A. W. Scott, Esq. 
3 representing defendants: Clarence Brown, Esq. 


Epwarp Orton, being called for further cross-examination, de- 
poses and says: 


Recross-examination by Mr. Brown : 


1 Q. You have heretofore testified in this same case, have you— 
known as the Toledo Natural Gas case” 

A. Yes, sir. 

2 Q. I desire now, in accordance with an arrangement at that time 
made, to somewhat further examine you on the subjects concerning 
which you testified at that time. You have stated, I believe, that 
you are professor of geology in the State University of Ohio? 

A. Yes, sir. 

3 Q. For how long have you made geology a study—an especial 
study ? 

A. I may say for the last twenty years I have devoted my time 
principally to it. Fora number of years before that it was one of 
my studies. 

4Q. For how long have you devoted yourself or given special at- 
tention to the subject of petroleum and natural gas ? 

A. For about six years would cover the special attention that I 
have given to it. 

5 Q. Have your investigations been confined to the observation 
of the field or have they been extended to the study of other writers 
and authors of repute upon these subjects ? , 
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A. They have been extended to the study of other writers—of our 
geological authorities, so far as they have come within my knowl- 
edge. : 

6 Q. Will you state who are at present the recognized authorities 
on these special branches, as writers ? 

A. Prof. Leslie, of Pennsylvania; Prof. Ashburner, of Pennsyl- 
vania; John F. Carll, of Pennsylvania; Prof. J. 8. Newbury, of New 
York, are among the American geologists whose naines would come 
tu me first in that connection. I would add Prof. J. C. White, of 
West Virginia. 

7 Q. Have they published works on these subjects? 

A. Not formal works—aside from Mr. Carll, who has published 
reports in the series of the Pennsylvania survey,and Mr. Ashburner, 
to some extent—but they have published articles in the papers from 
time to time. 

8 Q. These gentlemen are all professors in institutions of learning, 
are they ? 

A. No, sir; not all. 

9Q. Are they all recognized as writers upon these subjects ? 

A. Yes, sir. 

10 Q. And they have published works? 

A. They have discussed these subjects in: their geological writ- 
ings. | 
11 Q. Are vou familiar with any of what I may call the practical 
treatises upon these subjects—that is, writings by practical nen who 
have had experience in the use of petroleum and natural gas asa 
fuel ? | 
A. I don’t recall any extended statements from such sources. 

13. Q. Are you acquainted with a book written by Mr. Crew ? 
329 A. In a general way, sir. I have not made myself thor- 
oughly familiar with Mr. Crew’s books. 

14 Q. Is he recognized as one of the reliable authorities in the 
country on practical questions relating to petroleum and natural 
gas? 
A. I confess, in looking into his book, I was not inspired with 
great confidence, and I didn’t know what his standing was from 
any outside reputation. Mr. Crew published a work in which all 
the parts I was specially interested in were excerpts from authors I 
already knew. ° 

15 Q. You are fatniliar with the reports and writings of Mr. Ash- 
burner ? 

A. Yes, sir. 

16 Q. And with his essay read before the mining engineers ? 

A. Yes, sir. o 

17 Q. They are regarded as authority upon the subjects of 
which they treat, are they ? 

A. He is a very capable geologist; yes, sir. 

18 Q. Are you acquainted with the articles written by Mr. Carne- 
gie, of New York, printed in the Scientific Monthly, upon the use of 
natural gas as a fuel ? 
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A. I recollect to have read the articles. I think it was in Serib- 
ner. 

19 Q. Was it not in the Popular Science Monthly ? 

A. Yes, sir. I remember of reading Mr. Cannagie’s articles at the 
time. 

20 Q. Were you familiar with the Western Pennsylvania field 
before the development of the Ohio field ? 

A. Yes, sir. I had a general knowledge of it. Yes, sir. I knew 
that field before the development of the Ohio field. 

21 Q. Are you familiar with the life of wells in that field? 

A. Yes, sir. When you ask me whether I am familiar I hardly 
know how to answer the question. I have kept all the run I could 
get of the field, but I couldn’t, perhaps, answer questions which will 
show familiarity with the field. I am acquainted with the general 
history of the field. 

22 Q. How long has natural gas been known ? 

A. From the morning of history, you may say. 

‘ 23 Q. How long have flowing wells been known in the United 
tates ” 

A. Well, I got my college training by the light of natural gas 
that was burned in Fredonia, New York, and that goes back to 
1840 or something. It had been burning twenty years before that. 

24 Q. How long did you know those wells there—how long had 
you personal knowledge of them ?” 

A. I knew them from that time on; have known them to this 
day. Gas wells are flowing there still. 

25 Q. They are still flowing, are they ? 

A. Yes, sir. 

26 Q. And do you know historically that they had been flowing 
twenty years before that time? 

A. Yes, sir. 

27 Q. Natural gas, you say, was known to ancient history ? 

A. Yes, sir. 

28 Q. How long have the wells in the neighborhood of the Cas- 
pian Sea been known ? 

A. They antedate history ; go back as far as before the records 
show. 

29 Q. How long have the wells of China been known ? 

A. They also go back to a high antiquity. 
330 30 Q. Do you know anything about the use of natural gas 
in China for manufacturing purposes? 

A. Yes, sir; it is used in salt manufacture. 

31 Q. Isn’tit true that they have been using it there for centuries ? 

A. Yes. 

32 Q. In the neighborhood of the Red Sea are there also known 
gas wells? 

A. I-don’t recall any locations in the neighborhood of the Red 
Sea ; but I recall some recent explorations there, and I don’t recol- 
lect any old centres there, but it 1s quite likely. 

33 Q. Recent explorations for what ? 
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A. The recent explorations were undertaken with reference to oil 
by the Egyptian Government, as I understand. 

34 Q. Was the result the development of gas” 

: A. I have not seen that. I have no fresh information in regard to 
that. 

309 Q. In Russia have gas wells been known for some time ? 

A. In the south of Russia; that would be the Caspian field. 

36 Q. In any other part of Russia ? 

A. I have no information of any anywhere. It is a recent devel- 
opment if there is any anywhere else. 

37 Q. How long since natural gas has been known in West Vir- 
ginia? 

A. From the boring of the salt wells, in 1808. It was known 
before that time by the burning springs. Gen. Washington owned 
a tract in which a natural spring occurred. 

38 Q. How long has it been utilized in Virginia for manufactur- 
ing purposes ? 

A. Since 1808—no; it comes in later than that—well, for forty or 
fifty years, we will say, at least. 

39 Q. Are the wells in that field still flowing ? 

A. Yes; there are wells in that field still flowing. 

40 Q. How long has natural gas been known in Western Penn- 
sylvania? 

A. Since the same date—it was discovered in the drilling of the 
salt wells, which began in 1808—downwards. 

41 Q. How long since it has been utilized in the Western Penn- 
sylvania field ? : 

A. It has been utilized there since the oil excitement of 1861 and 
1862—through that time—in considerable quantity. 

42 Q. Was it in use before that in the salt industry ? 

A. I suspect that it was, but I have no knowledge of that. 

43 Q. Are the wells in those fields still flowing? 

A. There are wells in that field still flowing, but not the same 
wells which were opened first, in all cases. 

44 Q. What has been the development of the production in the 
Western Pennsylvania field since the time it was first used exten- 
sively for manufacturing purposes ? 

A. There has been an enormous development. 

45 Q. Is it not true that there is a greater visible supply of nat- 
ural gas at present in the Western Pennsylvania field than at any 
other time heretofore? 

A. More gas being used and brought to the surface ? 

46 Q. Yes, sir. 

A. I doubt that, but I am not positive in regard to it. There was 
a time wlren a great deal of gas went to waste. Now it is being 

eagerly sought for and used. 
o31 47 Q. Is it not true that there are more lines and of greater 
capacity leading from the gas fields of Western Pennsylvania 
now than at any other previous time? 
A. Yes; more lines and of larger capacity ; yes, sir. 
48 Q. Is it not true that there are more lines in process of con- 
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struction to the fields—were there not during the past year more 
lines in process of construction to the fields than at any other pre- | 
vious time? 

A. Yes, sir. 

‘ A Q. How long has natural gas been known in the State of 
io? 

A. From this same early date—from before 1820—along 1814, ’15, 
or 16, drilling was going on in the Muskingum Valley, me Southern 
Ohio developed natural gas. | 

50 Q. Are there wells still flowing in that region ? 

A. Yes, sir; there are some wells there which were drilled in that 
early time from which some gas escapes still ; yes, sir. 

51 Q. How long has natural gas been known in Northwestern 
Ohio? Pag * 

A. Well, sir, it has been known from the settlement of the coun- 
try—in these escapes of gas. Since 1838 was the first record I got 
in Findlay. . 

52 Q. How long since it has been developed and applied to domes 
tic and manufacturing uses? 

A. That was begun—domestic uses was begun quite early by Dr. 
Carr, who availed himself of the gas that escaped from the wells du 
in his own yard, and T think it was in 1844o0r 1845—it goes a oan 
ways back—whien the gas was introduced into the grate in bis house. 
If you make account of so small a fact as that it would carry it back 
a good ways; but the other developments began—in 1885 was, I 
think, the first. 

53 Q. You speak now of the Findlay field ? 

A. Yes, sir. 

54 Q. Were there wells drilled earlier in the vicinity of Mount 
Vernon ? 

A. Yes, sir. 

55 Q. How long ago was that? 

A. That was in 1860—1860 to 1865. 

56 Q. Were there also productive wells drilled in Northeastern 
Ohio? 

A. Yes; at an early date. 

57 Q. How long ago? 

A. They go back to ’65 or thereabouts. 

58 Q. Are they still flowing? 

A. Some of them are; ves, sir. 

59 Q. Have they been in continuous use ever since? 

A. Some of them ; yes, sir. 

60 Q. What is the character of the field about Fredonia—light or 
strong? 

A. he tu the production of the wells, very light, sir. The shale gas 
is what they have there. 

62 Q. What is the character of the field in Virginia, as to produc- 
tiveness ? 

A. It was fair to middling. Those are good wells that are gotten 
there, frequently. The early wells were small springs of which we 
spoke—small outflows. 

37—1215 


290 JAMES W. FELLOWS ET AL. VS. 


63 Q. What is the character of the Western Pennsylvania field ? 

A. Large wells and high pressure. 

64 Q. And in Northwestern Ohio? 

A. Large wells and high pressure. 

65 Q. Are there other gas fields in Ohio besides those which you 
have mentioned ? 

A. Yes, sir; the Cambridge field, the Macksburg field, the 

332 Marietta field, the Steubenville field. I might name those 

and think of the best, perhaps—the Wellsburg field. There 

is gas in Clairmont county, in small measure—you can scarcely call 

it a gas field—in the vicinity of Felicity and Williamsburg, in Clair- 

mont county. Gas has been utilized there. I don’t know that I can 

recall other fields outside of the general district. A small produc- 
tion has been found in Southwestern Obio. 

66 Q. What about the Lancaster field ? 

A. Yes; I beg pardon. The Lancaster field—Hadley Junction 
and Newark—is a field of considerable importance. 

67 Q. How about the Mercer and Auglaize ” 

A. I supposed you meant to include them. I understood you to 
cover them in the Northwestern Ohio, the Mereer, and Auglaize 
field. That is an important field. The Lancaster, Fairfield, and 
Licking county fields are quite important fields. 

68 Q. Will you enumerate what may be called the strong fields 
of Ohio” | | 

A. The Findley field, including the Wood county connections, 
would rank first. The Mercer-Auglaize field would rank next. The 
Lancaster field has higher pressure and has large volume of the wells, 
but it would be counted, | think, inferior to these. The Lancaster 
field might be made to include the Hadley and Newark fields, as 
there is almost connection established between those districts. 

69 Q. These are what are known as high-pressure gas fields, are 
they ’” 

A. Yes. 

70 Q. In what horizon is gas found in these fields? 

A. In two horizons. In the Trenton limestone, in the Northern 
fields, and in the Clinton, in the Lancaster, Hadley Junction, and 
Newark field. There is high-pressure gas found in Cambridge and 
in Macksburg, and in Marietta also. 

71 Q. In what horizon ? 

A. In the Berea grit. | 

72 Q. At what depth is gas found in the Findley field ? : 

A. At the depth of eleven liundred to eleven hundred and fifty 
feet, as a rule, depending on the elevation of the surface. 

73 Q. At what depth is it found in the Mercer-Auglaize field ? 

A. At from nine hundred to eleven hundred feet—say one thou- 
sand feet. : 

74 Q. Found in the Clinton rock ” 

A. Yes, sir. 

75 Q. At what depth in the Lancaster field ? 

A. About two thousand feet. In that field it is found in the 
Clinton. 
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76 Q. At what depth is gas found in the other high-pressure field 
which you have mentioned—about Cambridge ? ; 
A. About fifteen hundred feet above the valleys in the Berea 
rit. 
77 Q. What is your theory as to the origin of natural gas ? 
A. I think it is derived from the decomposition of organic matter 
in the rocks—vegetable and animal. 
78 Q. Is the organic matter indigenous to the rocks in which the 
gas is fonnd? 


A. The organic matter was deposited in the rock at the time the | 


rock was formed, if that answers your question. 

79 Q. Is the organic matter found only in the strata in which the 

gas is found? 
A. No, sir. 

339 80 Q. It is found in the associated strata also ? 
A. Yes, sir. F 

81 Q. Below? 

A. Yes, sir. 

$2 Q. And gas, then, is a production of the strata in which it is 
found ? 

A. It may be produced in the same strata in which it is found, 
but generally we find it situated in the porous strata overlying the 
source. 

83 Q. It is produced Ly the deposition of organic matter in the 
strata found below the porous rock in which it is situated ? 

A. Yes, sir. 

34.Q. It escapes ‘through the intervening strata, does it, in which 
it is formed through the intervening strata ? 

A. Yes, sir; it seems to have passed upward. 

85 Q. Is the production of petroleum similar ? 


A. Yes; I count gas as a secondary preduct. I count the petro- 


leum the first stage in the operation. 

86 Q. And the gas is produced from the petroleum, how ? 

A. The petroleum product breaks up into—after the fashion of 
organic bodies—into simpler compounds. 

87 Q. By evaporation ? 

A. No, sir; by the chemical bond being loosened. All organic 
bodies seem to have a tendency to pass into sitopler forms, as water, 
carbonic acid, and carbureted hydrogen, and I would say it was in 
obedience to that law. 

88 Q. Do you know or have you an opinion as to whether this 
process of decomposition is still going on ? 

A. I have an opinion, but I can’t say that I know. 

89 Q. Will you give your reason for it? 

A. My opinion is that the decomposition is not going on at the 
present time. The reason that I find is that there is not a temper- 
ature high enough found in the rocks to secure the decomposition 
of the organic matter in the way of destructive distillation. 


90 Q. Isn’t it the opinion of others that the process is still going: 


on? 
A. Yes, sir; oh, yes, sir. 
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91Q. Who, among scientific investigators, have entertained the 
contrary opinion ? Mar es 

A. Dr. Newbery is very positive that the decomposition is still 
going on at the present time, but he makes the rate a slow rate. 

92 Q. And Prof. Ashburner? 

A. I don’t remember his view in regard to that. : 

93 Q. I willcall your attention to his article read before the So- 
ciety of Mining Engineers, or the American Institute of Mining En- 
gineers, on page 11, where he-says: “ That the bulk of the gas which 
can be obtained for commercial purposes now exists and is stored 
up in inexhaustible reservoirs, I have no doubt; still at the same 
time there is a slow accretion to the supply constantly going on 


which is a product of the continuing distillation of carbonaceous | 


matter contained in the rocks.” 

A. Yes, sir; that is his view. 

94Q. It is also Prof. Newbery’s view, is it not? 

A. Yes, sir; it originates with him, I think. 

95 Q. What have you -—say as to the opinions of Prof. Ash- 
burner as to the gas being stored in inexhaustible reservoirs? 

A. I have to say that I do not believe it. 

96 Q. That is werely a matter of opinion and theory? 
O04 A. It isa matter of opinion and theory ; yes, sir. I don’t 
thit:k Professor Ashburner believes it ; [think that Is a mere 

rhetorical flourish. 

97 Q. Do you mean to say that your opinion of Professor Ash- 
burner is such that you think he would state as mere rhetorical 
flourish a scientific fact tike that? 


A. [ have a very high opinionof Professor Ashburner, but I have 


such a high opinion of him that [ can’t think he would use that 
word “inexhaustible ” in the ordinary sense of the word 

98 Q. That is, in the sense that he would consider the supply 
eternal ? 

A. No, sir. 

99 Q. But may it not be properly and consistently taken in the 
sense that it is practically unlimited, like the coal fields, for in- 
stance? 

A. The coal fields are by no means “ practically unlimited ;” but, 
if you make that your standard, I would still say that limits would 
be narrower. 

100 Q. [am not speaking of your views. You have ventured the 
statement that Prof. Ashburner didn’t think that. 

A. That I should like to reeall. I wouldn’t like to appear to grit- 
icise my. friend Prof. Ashburner’s statement, but I cannut understand 
what he should mean by “ inexhaustible supplies.” 

101 Q. Is it not true that the view is entertained by very respect- 
able authority that the supply of gas is perhaps no more exhaustible 
than the supply of coal ? 

A. I know no geologist who holds such views. 

102 Q. Perhaps not in that language nor by that comparison, but 
that the supply of gas is enormous. : 
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A. Yes, sir; I believe it myself, that the supply of gas is enor- 
mous. 

103 Q. That it is sufficient to supply the wants of the commu- 
nities where it is found for a great many years to come? 

A. Well, sir, I don’t know the authorities that I would have re- 
spect for that have spoken on those questions aside from Prof. Ash- 
burner,and I think he committed himself perhaps more strongly than 
any other geologist. Prof. Leslie, for example, takes decided ground 
on the other side. : 

104 Q. Prof. Newberry, does he not speak upon that subject in a 
similar strain with Prof. Ashburner, but perhaps not with so much 
certainty ? 

A. I don’t revall any recent utterances of his. 

105 Q. Does he not entertain that side—a view upon that side of 
the case, so to speak ? 

A. He does believe in the constant formation of gas, but he al- 
ways connects it with the smaller supply of shale gas, and he thinks 
that supply 1s kept up, but that is a low-pressure. gas, and I do not 
think he has had any experience with high-pressure gas. 

106 Q. Prof. Ashburner is connected with the geological survey 
of Pennsylvenia, is he not ? 

A. He has been ; yes, sir. 

107 Q. And for a number of years? 

A. For a number of vears; yes, sir. 

108 Q. And there is the greatest production of gas in that State 
of any State in the United States, is there not ? 

A. Decidedly ; ves, sir. 

109 Q. There are more extensive opportunities for ascer- 
335 taining the facts surrounding the high-pressure gas of Penn- 
sylvania than in any other part of the country, are there 

not ? 

A. Yes, sir; that is true. 

110 Q. Do you remember the view which Mr. Carnagie took upon 
this question of the permanency of the supply ? 

A. No, sir; I don’t recollect that distinctly. I remember to have 
read the paper at the time. 

111 . I will call your attention to the article of Mr. Carnagie on 
natural-gas fuel and its application to manufacturing purposes, an 
article read before the Iron and Steel Institute of London and pub- 
lished subsequently in the Scientific American, and ask you if you 
remember to have read the article at the time it was published. 

A. I suppose I read it at the time it was published ; yes, sir. 

112 Q. I will call your attention to the expression of his views on 
this subject as follows: “ Bearing in mind that it is never wise to 
prophesy unless you know, I hesitate to speak of the future ; but, con- 
sidering the experience we have had in regard to the productiveness 
of the oil territory, which is now yielding seventy thousand barrels 
of petroleum per day, and which has continued to increase year after 
year for twenty years, I see no reason to doubt the = of ex- 
perts that the territory which has already been proved to yield gas 


994 JAMES W. FELLOWS ET AL. VS. 


will suffice for at least the present generation in and about Pitts- 
burgh.” What would you say as to that opinion ? 

A. Oh, I don’t share it, sir. I doubt whether Mr. Carnagie would 
express It now. : ! 

113 Q. It is true, is it not, that the production of gas, like the pro- 
duction of oil, in that field has increased from vear to year since its 
discovery ? 

A. There are a larger number of wells and a larger number of 
districts. 


114 Q. Has not the production of gas increased from year to year | 


in that field since it was discovered ? 

A. Through the development of new territory; yes; up to the 
present. I don’t know just what the figures are. There was a very 
large production went to waste in 1884 and 1885, and that we have 
no means of knowing how great it was. At the time the field was 
first opened it took the cream of the field—this waste in all Western 
Pennsylvania—so I should not want to commit myself to the opinion 
that there is a larger production now. 

115 Q. I will call your attention to a work by Mr. Crew, and par- 
ticularly to that portion of it relating to the permanency of the 
supply of natural gas, where, after referring to a number of particu- 
lar wells, and then to the fields—the Butler county field of Pennsyl- 
-vania, the Venangon county field, the West Virginia field, and the 
Fredonia field—he then goes on to say, speaking of the supply: 
“This has continued for twenty-three years, and there does not ap- 
pear to be any diminution in the supply of either brine or gas. We 
have no right, perhaps, to expect a continuance of the ‘ roarers’ or 
the ‘gushers,’ as they are termed, but from the facility with which 
the gas is reached in a large stretch of territory we may reasonably 
expect a continuance of the supply. It may be necessary, perhaps, 
to arrange for the storage in capacious gasometers of the supply com- 

ing from a number of smaller wells and for its distribution 
326 from these. It is the opinion of those who have devoted con- 

siderable attention to this that with proper care in its collee- 
tion and distribution the supply of gas to Pittsburgh for manufactur- 
ing purposes is an assured thing. The large investment of capital 
is the best evidence of the faith that is placed in it. The number of 
companies chartered to supply natural gas in Pennsylvania up to 
February 5, 1885, was 150, representing a capital stock of $2,160,580. 
Since that date a large number of new charters have been granted.” 
What would you say as to that opinion, first, that from the develop- 
ments they may reasonably expect a continuation of the supply, and, 
second, that the supply is practically a sure thing? 

A. I should dissent from both of those opinions. 

116 Q. Your theory of the origin of gas was that it was caused by 
the decomposition of 

A. Of the original organic matter. 

117 Q. Are you familiar with the theory of Berthelow ” 

A. Yes, sir. 

118 Q. What is that theory ? 

A. The theory that natural gas and petroleum are the products 


— 
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of the decomposition of meteoric water, atmospheric water, falling 
through the strata of the earth and coming in contact with metallic 
iron at high temperature or with masses of metallic sodium and 
potassium at high temperature. 

119 Q. Then that it was of chemical origin ? 

A. Yes, sir. 

120 Q. Do you know what experiments he resorted to to prove the 
theory ? : 

A. Yes. 

121 Q. What were they? . 

A. They were the decomposition in the laboratory of red-hot iron 
by metoric water. 

122 Q. What was the result’? 

A. He obtained these substances; yes, sir. 

123 Q. Is that considered a reasonably fair demonstration of his 
theory ” 

A. No, sir; the possibility of this combination can be granted 
without our believing that the conditions which are required are 
possible. The chemical possibility, of course, is established, but the 
geological probability is another thing altogether. 

124 Q. But if his theory of the production of natural gas is cor- 


_ rect, then there would be no question of its continuance up to the 


present time ? 

A. No, sir; but we then couldn’t be sure that the supply would 
be formed as fast as we take it out. 

125 Q. You have said that the supply of natural gas is not inex- 
haustible ? 

A. Yes, sir. 

126 Q. By that you mean that it is not eternal? 

A. Yes, sir. 

127 Q. Do you know of anything that is? 

A. No, sir; not in the way of power; no, sir. 

128 Q. Or matter, that is eternal? 

A. Well, I wouldn’t go into the philosophical question of the 
eternal duration of matter. 

129 Q. Which are the more persistent, the light or the strong 
fields ? 

A. The light fields. I distinguish between the gas that is held 
under salt-water pressure and the gas that exudes from the shale. 

130 Q. And of these which is the more persistent ? 

A. The gas exuding from the shale makes light wells, and those 

are the persistent wells that go on from one age to another. 
Oo7 131 Q. Do we have both in the Findlay field, both the 
shale and the high-pressure gas ” 

A. No, sir; we have no gas in the Fiadlay field that does not 
come under the salt-water pressure. We have gas in the shaie forma- 
tion, it is true, but we have no gas in the Findlay field of the low- 
pressure type except in the springs from which gas finds its escape. 

132 Q. Is it not true that in every well or nearly every well 
drilled in the Findlay field gas is found in the shale before striking 


the Trenton ? 


996 JAMES W. FELLOWS ET AL. VS. 


A. Yes, sir; it is not the shale we speak of when we speak of shale 
gas In Northern Ohio, for example. 

133 Q. But there is gas shale in the Findlay field ? 

A. Yes; but the salt water comes with it, so it is high-pressure 


fas. 
134 Q. Does salt water come with that gas? 
A. Yes, sir. 


135 Q. In what cases have you known that? 

A. Well, I have known it in quitea large number of instances in 
which salt water has been found; not at the time when the gas is 
struck, but it has followed up in those veins so they have had to 
shut it out of those wells. 

136 Q. To what wells do you refer ? 

A. I don’t know that I can recall the wells distinctly, but, let me 
see, I can’t name any wells, but I will tell you the ground upon 
which I go, that the pressure of that gas is adapted to the depth at 
which it is struck, which proves the salt-water column, and I know 
that salt water has been struck in levels through that field, but I 
don’t recall the wells. } 

137 Qe Is it not true that in drilling for oil in Northwestern Obio 
they uuiformly strike gas in the shale? 

A. There are several phases that are quite constant in the shale ; 
yes, sir. 

138 Q. Is it not true that when they strike those for the purpose 
of getting a well free from water the casings only extend to the top 
of the shale? 

A. Generaliy they put casings on the top of the shale and no fur- 
ther—that is, about eight hundred feet below. 

139 Q. If they get oil below it why is it necessary to extend it to 
the shale? 

A. It would be. An example comes to me now. In one of the 
wells drilled by the Cincinnati syndicate they found oil in the shale, 
and they assured me that salt water came with it. It was a well 
which, I think, your people were interested in. 

140 Q. It was not taken as a gas well? 

A. No, sir. 

141 Q. Didn't thai salt water come from too deep drilling and 
they drill through the Trenton ? 

* No. I visited it,and they assured me that it came from the 
shale. 

142 Q. Isn't it true that salt water has never been found in the 
shale in the Northwestern Ohio field ? 

A. I think that salt water has been found in the shale; I think so. 
Iam not certain that [ can recall any examples. 

143 Q. Why do they stop casing at the top of the shale? 

A. That generally gives you a dry ground. If you get gas and 
have a salt-water well you could case. You wouldn’t have a heavy 

flow of salt water at any time, because the shale is open. 
338 144 Q. Does not the driller understand that the shale is 
free from water? 

A. Yes; that is what he supposes. 
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145 Q. And when salt water is discovered in a well does he not 
put a plug in the Trenton ? 

A. Yes, sir. 

146 Q. Tf the salt water came from the shale what would be the 
object of putting the packer in the Trenton there ? 

A. It is the usual order. I believe that what gas escapes is under 
salt-water pressure when it comes in under three or four hundred 
pounds pressure. I recall examples in which these facts have been 
given to me as to salt water coming in at that pressure. There is 
no question about the shale being expected to be dry. 

147 Q. You have no personal knowledge of any such instances as 
you referred to in the Cincinnati syndicate well ? 

A. I could not have personal knowledge except by the facts given 
me. 

148 Q. Which of the Leazer wells was that? 

A. It was in the edge of the woods. 

149 Q. Could you locate it ? 

A. I think I could. (Witness refers to a map.) No; I don’t re- 

collect which it is. 

150 Q. How long ago was that? 

A. In July or August I think I was there. 

151 Q. It was the first well drilled on that tract by Leazer, was it 
not? 

A. No, sir; I think not. I think there were two or three. They 
didn’t open the well for me. There were other wells being drilled 
all around there. It was a well that has salt water in. 

152 Q. They only found salt water in one of those wells ? 

A. In only one; no, sir. 

153 Q. That was the first one? 

A. Well, you have the facts and I have not. 

154 Q. Is the gas fed into the Trenton vertically or horizontally ? 

A. I would suppose it had been gathered from below, but I pre- 
sume that that now must be accounted, after being stored, by being 
fed to the wells in a horizontal way. 

155 Q. How do you account for the fact that no two wells have 
ever been connected, no matter how closely drilled? 

A. I wouldn’t want to accept that as a fact. 

156 Q. What do you know about the fact ? 

A. I know that very free communication exists; that one well 
affects the flow of another, and that shots go from one well to 
another. 

157 Q. Do you speak from personal knowledge or simply from 
what other people have told you ? 

A. How could I speak from personal knowledge except from what 

eople tell me? I go totheground and get the facts there as far as 
pe from the drillers. 
158 Q. All you know is what some one else has told you ? 

A. Yes, sir; I have not drilled a well. 

159 Q. You have not tried an experiment with a completed well 
to see how it affects another well yourself? 

A. No, sir; I have no way of doing that. 

38—1215 
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160 Q. You have no special knowledge on that subject not acces- 
sible to everybody else ? 
A. No, sir; no knowledge not accessible to all others. 
339 161 Q. How do you account for the fact, if it be a fact, that 
what is known asa dry hole is found in this gas territory, 
and then very close to it you may drill and get a producing well? 

A. The Trenton generally explains that fact in itself. It has a 
finer, closer grain. 

162 Q. When a well becomes exhausted and another well is sunk 
in close proximity to it, and that one yields, how do you account 
for that? 

A. A similar state of facts would explain that. The whole mass 
of the Trenton is not freely communicable. There are places where 
it don’t communicate. 

163 Q. Do you know the extent, character, or direction of these 
partitions ? 

A. No, sir; that is only to be told by the driller. 

164 Q. You have no personal knowledge as to the extent to which 
any particular well will drain a territory, have you ? 

A. | have a good many facts that bear upon that, certainly, but 
I dor.’t know what you mean by “ personal knowledge.” I have not 
drilled wells. 

165 Q. From your own experiments, not what people have told 
you? 

A. Well, 1 have to depend upon what people tell in regard to 
these things. I have not drilled wells, nor have not had first-hand 
information. | 

166 Q. Don’t you know, from your connection with these people, 
that a great majority of the people who drill and own wells, in the 
first place, know very little about these facts which you value from 
a scientific standpoint; and, secondly, that they constantly and in- 
tentionally misrepresent facts ? 

A. Yes, sir; | understand all those elements. 

167 Q. The information which you receive on that subject is no 
more reliable than that which would be received by anybody else ? 

A. No, sir; although I come in contact with all of the interests in 
the field. 

eae Q. None of the drillers are required to make reports, are 
they 7 | 

A. No, sir; but I will say that I have been allowed to take re- 
—— measurements of certain wells in certain parts of the field. 

‘or example, the owner of a large company allowed me te go over 
its ground and make measurements; that was in the Auglaize- 
Mercer field, and I have made measurements in the earlier times, 
and those measurements are my own. Of course, I have to depend 
as to the depth of the wells and their condition, ete., upon the rec- 
ords furtiished me. 

169 Q. Coming to the subject again of the territory drained by a 
particular well, have you ever conducted any experiments yourself 
for the purpose of testing that? 

A. I think I may say so; yes, sir. 
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170 Q. Where? 

A. In the Mercer county field. 

171 Q. What wells? 

A. In the Axe well. 

172 Q. What experiments did you conduct there ? 

A. I measured the well when it first came in, and knew the rock 
pressure at the time, and then I repeated the measurement of that 
well two years afterwards, and determined the rock pressure at that 
time, and the well had not been opened except for the use of a single 

residence out on the farm. It had not been piped; it had not 
340 been reached by any of the pipe lines, but I found that the 

gas had fallen off and the pressure was reduced, and I found 
that the nearest well to it was a well that had been drawn hard, and 
was. a half a mile distant. 

173 Q. Did you open the first well—gas well—and then shut off 
the well a half a mile distant ? 

A. No, sir; the well was not drilled at that time. 

174 Q. I mean when you measured the second time? 

A. When I measured the second time the well was shut up. 

175 Q. Did you open it to see if it produced any effect upon the 
first well ? 

A. No, sir. 

176 Q. Then your experiment consisted only of the measurement 
of the well at a given time and then the measurement of the well 
two years later ? 

A. Yes, sir. 

177 Q. During which time you were informed that it had not been 
opened and during which time another well had been drilled a half 
a mile distant. 

A. Yes, sir. 

178 Q. What is the cause of a well stopping up where it neither 


‘becomes wet nor produces oil, but simply dries up—what is the cause 


of it? 

A. I think it would be the escape of the accumulated gas. 

179 Q. Isn’t there such a thing known as the paraffining of the 
rock ? 

A. Yes; that is very common. 

180 Q. Does that happen more readily when a well is closed than 
when the well is flowing ? 

A. Not that I am aware of. 

181 Q. Don’t you know it to be a fact that one of the necessary 
things to do for the care of a well is to blow it off at least once a 
week to remove the accumulated deposits ? 

A. Yes, sir. 

182 Q. To keep free communication through the rock ? 

A. Yes, sir. 

183 Q. Don’t you know that the closing of a well’for two years is 
almost certain to result in the paraffining of the rock ? 

A. No, sir. I don’t think the gas tends to paraffine the rock; it 
was salt water belhind this—salt water coming into this well. 
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184 Q. What was the condition of the Trenton rock at the second 
time it was measured ? 

A. There was salt water delivered with the gas. 

185 Q. Any other peculiarity ? 

A. The pressure had fallen off and the volume had fallen off, but 
no other pecnliarity that I was able to get at. — 

186 Q. Do you mean to be understood as stating the fact that the 
failure of that well was the drilling of the other well a half a mile 
distant ? 

A. That is my opinion of it. I have more facts bearing on that 
same point. I don’t know that I have any other that would be as 
significant. : 

187 Q. Did you take a measurement of the well to find out what 
depth it was in the Trenton ? . 

A. No, sir; I don’t think I saw that well measured ; it was 1,438 
feet as it was given to me. 

188 Q. Did you measure to find out whether the well had been 
filled up or become obstructed in any way ? 

A. No, sir; I had no facilities for doing that. 

189 Q. Do you know whether the result was due to the ex- 
341  haustion of the well or of an obstruction to the well ? 

A. No, sir. The gas seemed to flow freely, but salt water 
followed it very soon. After it had been open a few minutes the 
column of salt water was delivered. 

190 Q. How long did you allow the well to flow ? 

A. I think it flowed about a half an hour, all told. 

191 Q. Did it continue to blow salt water ? 

A. Yes, sir; as long as we allowed it. 

182 Q. Is it not true that if the casing is defective the water will 
come in from above? 

A. They strack no salt water above, as [ remember. In all that 
field the salt water comes with the gas or very soon. There is a 
shaly portion of the rock free and given to dry gas. 

183 Q. If that is true, that salt water appears in the gas rock, 
should notsalt water have appeared in‘the well being used instead 
of the one not being used ? , 

A. It did follow, and they have to-day a heavy back pressure on 
all those wells to keep the salt water away. 

184 Q. Wouldn’t it have appeared in the well flowing first rather 
than in the well that was idle? 

A. That would depend upon the relief following. If the other 
well was struck upon a higher portion of the rock salt water would 
strike the other first. ‘The only means I have of knowing that this 
last was invaded was by seeing salt water in it and the other had 
beer overrun. 

185 Q. Then it might have flowed from the other well into this, 
might it not? 

A. Yes; I couldn’t tell which way the water would move. 

186 Q. Isn't it one of the laws of the State that wells flowing salt 
water shall be plugged for the very purpose of keeping salt water 
from invading other wells? 
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A. Yes, sir. ' 

187 Q. Was that not done ? 

A. No, sir; they couldn’t do that in that gas field, because all the 
wells flow salt water; if they draw the well off to exhaustion it will 
flow salt water. A large number of them are already flowing salt 
water. 

188 Q. You have said that the Karg well, one of the most famous, 
perhaps, in the Findlay field, has become exhausted ? 

A. So it was reported to me. 

189 Q. You have no personal knowledge of it ? 

A. No, sir; I tried to investigate it, but I have not had an oppor- 
tunity to investigate it. 

190 Q. To what extent has the drill invaded the Karg well ? 

A. Quite numerous wells, within a thousand feet, I think. 

191 Q. What kind of wells do they get ? 

A. They have got some small wells and some larger ones. 

192. Q. Is it not true that they have found unproductive wells in 
the immediate vicinity of the Karg well, which were allowed to be- 
come overflowed with salt water ? 

A. I don’t know that. The city of Findlay drilled the nearest to 
the Karg as I know. They took such care as they took of other 
wells. They let it run wide open, and that invites in the salt water. 

193 Q. Isn’t it true that wells were drilled in the imme- 
342 diate vicinity of the immediate vicinity of the Karg well and 
allowed to be overcome with salt water, and wouldn’t that 

have an effect upon the Karg well? 

A. Well, they are all bound up in one bundle. The Karg well, I 
presume, depleted the field more than all the rest, because that was 
the largest well. 

94 Q. Your theory, I believe, is that the gas lies in the rock as 
in a reservoir? 

A. Yes, sir. 

195 Q. First gas and then oil, if there be oil, and then salt water ? 

A. Yes, if there be oil, and then the salt water upon the gas. 

196 Q. Would you say that this lies in the shape of an inverted 
reservoir? 

A. Yes, sir. 

197 Q. Then, if you took it out of the summit or top, in the 
course of time you would exhaust the entire amount of gas, wouldn’t 
you? | 

A. Yes, sir. 

198 Q. And as you kept going down the inverted reservoir you 
would finally strike water? | 

A. Yes, sir. 

199 Q. The bottom of this body of gas is horizontal, is it? 

A. No, sir. 

200 Q. How does it lie? 

A. In Findlay there was an arch of a hundred feet to begin with. In 
Findlay there are two terraces, practically separated by Mainstreet. On 
the east side the terrace in the Trenton lies three hundred feet, approxi- 
mately, below tide water. Tae western terrace—say a half a mile to 
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the west of Main street—is, approximately, four hundred and fifty 
feet below tide water. From the three hundred feet down tothe | 
four hundred and fifty feet there is a steep descent. When wells 
first began to be drilled in Findlay they struck the upper terrace, 

but they presently went down and down until they struck dry gas | 
four hundred feet below tide water. We knew then that we had a 


field of dry gas from four hundred feet below tide level up to the f 
| 
| 


level of the higher terrace, and that has been overrun from stage to 
stage, and that is where I have got a large part of my information 
in regard to the behavior of the field. It bas been overrun by salt 
water and the oil in connection. 

201 Q. Then it lies not in the form of an inverted reservoir ? 
| A. Yes; that would still be an inverted reservoir, and the gas 
had accumulated so as to crowd the oil and the salt water down 
below the level of the upper terrace—followed the porous rock down 
| as the porous rock itself went down. 
| | 202 Q. What I want to get at is this: whether the gas, water, and 
| oil—if there be oil—lie, as you might say, under a bowl. 

A. Yes,for any one well, but when you have a structure like that 
| which Findlay shows you will have a porous belt holding gas at a 
| lower level, for example. 

203 Q. Then what? 
| A. That is where we found the first gas. That porous rock falls 

down, and there is so much gas it has followed along and occupied 

| that. 
| 204 Q. If we could imagine an inverted bowl filled with gas, oil, 
| and salt water, the gas would all be in the top, wouldn’t it? 

A. Yes; I understand that. 

205 Q. And the bottom would be horizontal ? 

A. That would depend; it was not horizontal. 
343 206 Q. But if. we had it in a bowl the bottom of the body 
of gas would be horizontal ? 

A. Yes, sir. 

207 Q. And then as you proceeded to pierce that bowl from the 
summit down along the sides you would finally come down to 
where you wouldn’t get gas at all? 3 

A. No, sir. 

208 Q. And going still further down you would strike water? 

A. Yes, sir. | 

209 Q. Does the gas lie in the Trenton in that way % 

A. Substantially, if you will take the qualification I made in re- 
gard to the warping of the rock. There is a certain portion of the 
limestone porous rock included in the upper portion of the Trenton, 
and when the Trenton dips this porous portion dips with it, and : 
your tools may go lower down in one place than in another. 

210 Q. Then you may drill into the Trenton at a point lower 
than the bottom of the Trenton at the summit and still get gas? 

A. Yes, sir. 

211 Q. You may drill into the synelinal and still get gas? 

A. Oh, yes, sir; you may have gas in the synclinal; some. : 


112 Q. Good gas? 
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A. I don’t know of any wells that have any durability. Mr. Ash- 
burner has reported some, but I think he has been beaten upon that 
point pretty fully already. | 

213 Q. I want to refer you to Mr. Ashburner’s report upon that 
subject. Does he not say 

A. He says gas may exist in the synclinals; yes, sir. 

214 Q. Does he not say that it not only may exist, but some of 
the best wells 

A. Yes; but all of the progress since that time has set aside Mr. 
Ashburner’s views. 

215 Q. Do you dispute the fact that good wells did exist in the 
synclinal ? 

A. I doubt whether a careful observation has been made. He 
lost on that. He had a sharp argument with Prof. White, and Mr. 
White established his point. I remember the statement and I rec- 
ognize that Mr. Ashburner testified to that effect. 

216 Q. I will call your attention to this statement of Mr. Ash- 
burner in his paper read before the Institute of Mining Engineers, 
on page 10: “If the reservoir rock were uniformly porous and homo- 
geneous over the arch of the anticlinal, the crown of the latter being 
level and its cross-sections transverse to its axis being entirely sim- 
ilar throughout its extént, the best gas-producing territory would, of 
course, always be found on the crest of the anticlinal immediately 
over the anticlinal axis, and the so-called anticlinal theory would 
always be a safe and unvarying guide for the location of a gas pool. 
Such conditions are never universal in any oil or gas district with 
which I am familiar. There exist in ail gas pools many modifying 
and purely local conditions which must enter into the consideration 
of the best localities in which to drill a well either for oil or gas.” 
What would you say as to that statement? 

A. I should say that that was entirely sound, sir. 

217 Q. L also refer you to an article of Prof. Ashburner, publ&hed 
as an appendix to the work of Mr. Crew and entitled “ The Geology 
of Natural Gas,” on page 472, in which he says: “Although the 

dip of the gas sand and position of the anticlines and syn- 
344 = clines have an important bearing upon the occurrence of gas 

(in many cases this would seem to be the most important 
consideration), yet it is not believed that natural-gas wells can be 
located on what has been formulated as the ‘ anticlinal theory,’ since 
all great gas wells are not found along anticlinal axes, although 
some of the largest and most important wells in Pennsylvania have 
been drilled in synclines which have found gas. These two state- 
ments are of great importance, since a large amount of money is 
now being expended in drilling wells which have been located on 
the basis of the so-called anticiinal theory.” What have you to say 
as to that statement? 

A. I think the professor would modify it. All recent experience 
has been in favor of the anticlines entirely. He lost on that point. 

218 Q. Is the statement of fact true that gas wells have been found 
in the synclinals? 

A. I suppose so. They are claimed to beshort-lived. I have no 
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personal knowledge of gas in the syncline; it would be a subordi- 
nate axis in the syncline that would give any chance at all in the 
syncline. | 

219 Q. Are the anticlinal lines in the Trenton and other gas-bear- 
ing rocks traced as continuous or connected from the Southeastern 
and Southern Ohio fields to the Northwestern Ohio field ? 

A. Not atall, sir; [ don’t think we have any right to speak of 
anticlinals in the’Trenton, so far as our knowledge goes. We have 
terraces in the Trenton and not anticlinals. 

220 Q. Are they to be traced into the Indiana field from Ohio ? 

A. The terraces are; ves, sir. , 

221 Q. Are they uniformly productive ? 

A. No, sir. 

222 Q. Are the anticlinals always productive ? 

_A. No, sir; anticlinals are not always productive. I said I would 
not recognize anticlinals in the Trenton limestone. 

223 @. Are there not anticlinal lines in the Trenton ? 

A. There are structural lines that could be, perhaps, by a stretch 
of the term called anticlinals, but it is not a strict anticlinal struct- 
ure that we find in the Trenton. We havea terrace structure in the 
Trenton which gives the same general result; but an anticline is a 
ridge, and we don’t have ridges in the Tretiton. We have large 
areas lifted up to about a uniform level; they are similar, but I 
would distinguish them as terraces and not anticlin@l lines. 

224 Q. Are the terraces and spurs, anticlinal lines of the Trenton, 
known further than they are developed by the drill ? 

A. Yes; toa certain extent the surface rock is an indication of 
the level of the Trenton. 

225 Q. Is that uniformly so? 

A. Yes; of the level of the Trenton. Where the Niagara makes 
the surface the Trenton lies higher than where the water line on the 
same level makes the surface. | 

226 Q. You know nothing about the thickuess of the upper strata 
of the Niagara? 

A. No, sir. 

227 Q. And, cousequently, the depth of the Trenton wouldn’t be 
known ? 

A. Approximately. The Niagara is not over two hundred or three 

hundred feet in thickness; the water lime is five or six hun- 
045 - dred feet. ‘The driller does not distinguish between the Niag- 

ara and the water lime; he ealls it all “Niagara.” I speak 
of when the Niagara comes to the surface. It stands up higher than 
the Trenton, always. 

228 Q. Cannot there be a difference of several hundred feet ? 

. A. There could be a difference of a couple of hundred feet, possi- 
bly, but that could be read off with reference to the surrounding 
country with perfect confidence. The trouble, I think, comes from 
the confusing of the limestone and Niagara. The geologist distin- 
guishes the Niagara from the water lime. The water lime is an oil 
rock. All the oil comes from under the water lime and the gas 
comes from under the Niagara. 
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- - When they come to the surface they give indications? 
. Yes, sir. 

230 Q. Does the water lime give that indication also ? 

A. Yes, sir; as to the low Trenton. 

231 Q. Have you had occasion to demonstrate that by the drill ? 

A. Yes, sir. 

232 Q. Where? 

A. I indicated to the people of Kenton where they would find the 
Trenton at a higher level than in the wells they were drilling 
around, and they have, I think, drilled a dozen wells and got no re- 
sult, except to prove that the Trenton lay at the right level for gas. 

233 Q. What was the outcome in Lucas county, near Sylvania or 
Monclova ? 

A. There was a pitch to the northward that I hadn’t figured upon. 

234 Q. Didn’t you undertake to indicate in advance the depth at 
which the Trenton could be found there ? 

A. No, sir; not positively ; but I found a break in the rock which 
had made me certain that the Trenton would be bigher upon the 
one side than the other, but the whole of it was deeper than I had 
made account for; it was four or five hundred feet deeper. We 
didn’t have the Niagara there at all. We had water lime. I knew 
the Trenton would be deeper here, bvt I didn’t suppose thé water 
lime would be so thick. 

235 Q. At what depth did you find the Trenton in Lucas county, 
near Sylvania? 

A. In Sylvania I think it was sixteen or seventeen hundred feet. 

236 Q. Wasn’t it near two thousand ? 

A. No, sir; 1,600 or 1,700 feet, [ think. 

237 Q. It was perhaps five hundred feet lower than you expected ? 

A. Yes, four or five hundred feet lower; 1 would say four hun- 
dred perhaps—as much as I could have given. 

238 Q. And after the development of the Findlay field did you 
indicate the direction of the line of the anticlinal ? 

A. The line of the break ; yes, sir. 

239 Q. Why do you speak of that as a break ? 

A. We have had that structure that I have already referred to in 
Findlay following through. We have a decided dip of the Tren- 
ton to the westward, and that line followed a little to the west of 
north. 

240 Q. Then do you mean to say that that is what might be 
termed a one-sided field ?- 

A. Yes; if you please. There is another descent away off to the 
eastward, and if you prefer to call that 
241 Q. Is that a common occurrence to find a one-sided field ? 

A. Yes; the structure of that has not been made enough of in 

geology. I think it has come to appear quite important. 
346 242 Q. Is that similar to the Niagara break ? 
A. Yes; it is a break of the Niagara. 


(Mr. THURSTIN :) 


243 @. Mr. Brown means Niagara Falls. 
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(Mr. Brown:) It is a one-sided hill. 


A. Not like Niagara Falls. That is a break and this is a bend. 
If you prefer to call it an anticlinal, I have no objection. We have 
set off the term “terrace” to cover the ground a little more accu- 


rately. 
244 Q. You indicated the line of this break or terrace in the anti- 


clinal. 

A. Yes, sir; in my first published report. 

245 Q. In what direction was it? 

A. A little northwest. 

246 Q. How did the developments conform to that indication ? 

A. They conformed very exactly. The gas and oil are separated 
away up in Henry township on that line. I did expect, west of 
Bowling Green, developments which have not yet materialized, but 
they have struck that same line at Perrysburg and Haskins and 
got some small production. 

247 Q. Will you have the kindness to attach to your deposition 
here the maps which you have prepared and which accowpany 
your report of the geological survey for the years 1886 and 1888, 
upon which are indicated the boundaries of the oil and gas field of 
Northwestern Ohio? 

A. Yes, sir; I will do so. 


(Said maps are hereto attached, marked Exhibits Nos. 1 and 2 
respectively, and made a part of the deposition.) 


248 Q. I will ask you whether, in connecting the line of the break 
or greatest production, you did not originally limit it north or north- 
west of Findlay to within a mile or two miles of Bowling Green. 

A. Yes, sir. 

249 Q. What has been the development since that time? 

A. It about corresponded to that. 

250 Q. Does not the development of the drill show that the an- 
ticlinal or break commences at about the southeast corner of sec. 
36, being the southeast corner of Liberty township, and extending 
from that point northwesterly about four miles ? 

A. No; that wouldn’t be my view. There isa trough of water 
lime that comes in here and cuts off production, although the salt- 
water trough then takes up on the other side. 

251 Q. Commencing, say, in sec. 36 of Liberty township, Wood 
county, has not the drill shown that the terrace or anticlinal, which- 
ever it is called, of the Trenton lies higher in the line from there to 
the northwest for four miles than upon either side of it? 

A. Not to my knowledge. I have taken tie records of scores of 
wells there, and such a state of things does not occur, to my belief. 

252 Q. Do you know whether or not there was a very large gas 
well found out there in the midst of that oil field ? 

A. Recently’? 

253 Q. Last summer. 

A. Well, I knew there was a spur putting out, but I thought that 
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was further south, south of North Baltimore, where the Derodes well 
came in with gas. 
254 Q. You don’t know about the spur that I speak of, if 
347 ~—there is one, passing off diagonally to the northwest across 
Liberty township? 

A. No; I know of no spur there. I knew of territory of which 
there was some promise, but I had supposed it was larger in area. 

255 Q. How many maps have you prepared showing the gas and 
oil fields of Northwestern Ohio ? 

A. I prepared a preliminary report in 1886, I think, in which I 
gave the facts as they appeared in 1885. That was when the first 
work of exploration was going forward, and then this map was my 
next map, and this map was prepared, say, two years afterwards. 

256 Q. Then you have prepared and published but two maps? 

A. But two which were distinet. These are not distinct. There 
is no great difference except that this has more definition inside than 
the other. The other was a mere rude illustration of a few facts in 
which I pointed out the lines as they then appeared. I will send 
you both maps so that you may attach them to my deposition. 

257 Q. Will vou indicate upon those maps which you furnish for 
the purpose of being attached, by red lines, the limits of the gas 
field ? 

A. As was then understood ? 

258 Q. Yes. 

A. Yes, sir; I will do so. Shall I distinguish between gas and 
oil ? 

259 Q. If you please; yes, sir. 

A. Yes, sir. 

260 Q. It is true, is it not, that the geologist has followed the 
driller in the development of this territory ? 

A. Yes, sir. 

26i Q. Rather than the driller the geologist ? 

A.. Qh, ves, sir. 

262 Q. Have you ever observed whether a gas well has paraffined 
as an oil well does ? 

A. I have no personal knowledge of that. In the Pennsylvania 
field 1 have heard the complaint frequently ; but most of the com- 
plaints I have heard here there seemed to be an easy explanation 
for their failure otherwise. 

263 Q. Have you ever witnessed the cleaning out of a gas well 
which had paraffined in this territory of Northwestern Ohio ? 

A. No, sir. 

264 Q. Have you ever witnessed it as to an oil well? 

A. I have never witnessed the cleaning out, but I have seen the 
products which have escaped. 

265 Q. Do you understand that a gas well paraffines in the same 
way ? 

A. If it has any oil I suppose it would, but I doubt whether dry 
gas would make a deposit of that kind ; but still I have no great 
knowledge upon that point. 

266 Q. Is there a deposit in the burning of natural gas ? 
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A. Yes; there is a deposit of sulphur, and if there is any oil in it 
you will get some other products. 

267 Q. If that substance is present in the gas may there not be a 
deposit in the gas-bearing rock which would obstruct the wells ? 

A. Yes; I wouldn’t deny the possibility of that; no, sir. 

268 Q. Don’t you know that that in some instances accounts for 
the failure of particular wells ? 

A. I don’t know it as a fact, but I think that might be granted 
reasonably enough. 

269 Q. Is not that a recognized theory which accounts for the fact 
of a certain well going dry and then a productive well being drilled 
in immediate proximity ? 

A. Ihave heard that explanation frequently, but when it 
348 _isgivenI generally find, where I bave knowledge of the facts, 
a better explanation. 

270 Q. What is that? 

A. It would be the failure of the gas. 

271 Q. How do you account for a gas well being drilled very close 
to the one that has failed and is productive? 

A. We can’t see into the ground to see what the connection is. 

272 Q. Then there is no telling the distance from which one par- 
ticular well would draw ? 

A. No, sir. 

273 Q. Is it not true that the development of the Pennsylvania 
oil field in portions of it that were considered exhausted have shown 
that the field is still productive? 

A. Well, to a small extent little wells are drilled in the old field 
carrying little pockets of oil, but no return to old conditions. 

274 Q. And that in a field which had been abandoned as ex- 
hausted ? 

A. Yes; but that is very easily explained by the movements of 
the water. : , 

275 Q. And others interested in the production of oil have. gone 
ever those fields and leased them again ? 

A. Yes, sir. 

276 Q. And they have again become productive oil fields ? 

A. No; they have become productive in the sense of small wells 
a but abandoned again before the newspapers got the 
record, 

277 Q. But sufficiently productive to warrant development ? 

A. I wouldn’t think so. The driller takes risks always. I don’t 
think they have paid for the new operations. 


(Noon adjournment.) 


278 Q. I wish to return fora moment to the subject of perma- 
nency of the supply of natural gas for the purpose of referring to 
certain matters that I had overlooked. I will ask you if you are 
acquainted with Mr. George Wardman, the author of an article on 
“The Fuel of the Future,” published in the Popular Science Monthly 
in the year 1885. 

A. No, sir; Iam not acquainted with the author. 
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279 Q. I will ask you if you remember the article. 

A. I have no distinct remembrance of it. I probably glanced at 
it at the time it came out. 

280 Q. Are you accustomed to read the Popular Science Monthly ? 

A. Yes, sir; I have access to it always. 

281 Q. Referring to the article entitled “ The Fuel of the Future,” 
by George Wardman, which appeared in the Popular Science 
Monthly in the year 1885, perhaps in the month of July, but copied 
into the Scientific American Supplement of July 11th, 1885, I 
desire to call your attention to the opinion as there expressed by 
him after referring to the historical facts relating to the supply of 
natural gas, in which he expresses an opinion as follows: “ The 
value of the foregoing references is to be found in the testimony 
they offer as to the duration of the supply of natural gas. Whether 
we look to the eternal flaming fissures of the Caucasus or to New 
York, Pennsylvania, and Ohio, there is much to encourage the be- 
lief that the flow of natural gas may be, like the production of petro- 
leum, increased rather than diminished by the denna made upon 
it. Petroleum, instead of diminishing in quantity by the mil- 

lions of barrels drawn from Western Sisanmatinenti in the 
349 last quarter of a century, seems to increase, greater wells being 

known in 1884 than in any previous year, and prices having 
fallen from two dollars per bottle for ‘Seneka oil’ to sixty cents a 
barrel for the same article under the name of crude petroleum. 
Hence we may assume that as new pipe lines are laid the supply of 
natural gas available for usein the great manufacturing district of 
Pittsburgh and vicinity will be increased and the price of this fuel 
diminished in a corresponding ratio ;” and, further, at the close of 
his article, where he says: “ It seems, indeed, that until we shall have 
acquired the wisdom enabling us to conserve and concentrate the 
heat of the sun gas must be: the fuel of the future.” What would 
you say as to that opinion? 

A. i should say that no geologist could have ever expressed such 
an vpinion. 

282 Q. Are you acquainted with Mr. J. P. Illsey, of Philadelphia? 

A. No, sir. His name sounds familiar to me. 

283 Q: I will suggest the connection in which his name has been 
prominently used and see if it occurs to you, he being a person em- 
ployed to investigate the natural-gas question for capitalists of the 
East at the time the Philadelphia Company negotiated its securities 
and placed them on the market, in March, 1889. 

A. I do not recullect anything distinctly in regard to it. I read 
the current literature of the day. 

284 Q. Do you remember his name in that connection ? 

A. I have said I didn’t recollect it distinctly—that is, not recall- 
ing it at all, I suppose—that is, I am not sure of the ground. 

285 Q. I will call your opinion to the opinion as expressed by Mr. 
Illsley as the result of the investigation of the natural-gas question 
in that connection and his report on the subject, wherein he speaks 
as follows (being a report made by John P. Illsley, of Philadelphia, 
as the result of an investigation of the natural-gas question made for 
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the purpose of advising capitalists of the East, in March, 1889, an ex- 
amination being made into the affairs of the Charticrs Valley Gas 
Company and of the Philadelphia Company in their business of sup- 
plying consumers in the city of Pittsburgh). I call your attention 
particularly to his opinion, as follows: “ We hear of the exhaustion of 
the wells, but in all cases brought to my notice it was where wells had 


been drilled in a small field, as others sunk near them encountered 


water, or where the pressure at first was light; but in the fields de- 
scribed, where the drills encountered gas in first entering the sand 
rock and from the great pressure cannot be put lower, there seems every 
reason toexpect an abundant supply to meet the requirements of all 
that region of country for many years. What is needed is greater 
economy in its use, for when we consider that the gas since its intro- 
duction has been taken from fields of much lower pressure than 
those now being drawn from, and that it has been under a greater 
pressure than was necessary to give perfect combustion—for now a 
pressure of four ounces per inch to small consumers and eight ounces 
per inch to the largest manufacturers is considered ample instead of 
the many pounds under which manufacturers have been wast- 

ing it—we can at once infer that the large’ territories just 
350 ~=beginning to supply their gas under the enormous pressure 

of 500 and 500 pounds per square inch should be able to keep 
up the supply required by the Philadelphia Company fora long time 
tocome. Therefore, so far as that company is concerned, it has to- 
day a better supply of gas and under a-better pressure than it had 
three years ago, and so soon as it can define the boundaries of the 
territories it now draws from it can determine how much expend- 
iture will be required annually to keep its supply up to the demand 
of its customers. I can but think that, with increasing receipts and 
diminishing expense, its days of greatest prosperity are yet in the 
future.” What would you say to that opinion ? 

A. There are several opinions included in that. With the tenor 
of it I should dissent—that is, the general tenor—that the supply 
can be kept up and the great fields not being reduced. They are 
being reduced; they are lessening, and the pressure is going down 
and the whole field has gone down to the vicinity of two hundred 
to two hundred and fifty pounds, where it was originally eight hun- 
dred pounds. 

286 Q. How soon after development commenced in the Murrys- 
ville field did the pressure begin to diminish ? 

A. I heard of it four years ago. 

287 Q. Is that pressure still diminishing ? . 

A. Yes, sir. | 

288 Q. Do vou speak from your own knowledge or from hearsay ? 

A. From the testimony of those who are acquainted with the 
field. I have been through the Murrysville field, but I have not 
had a chance to make many tests. . 

289 Q. Do you not know as a matter of fact that the Murrysville 
field and the other Western Pennsylvania fields experienced a re- 
duction in the pressure at the start and subsequently reached what 
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is called a flowing basis, and that for the past two or three years 
they have remained practically stationary ? 

A. That is not my best information. I have not had the freshest 
testimony in regard to that, but the pressure has been reported to 
me as failing steadily. 

290 Q. What would you say if you should be advised that, from 
personal knowledge, perhaps seventy-five wells in the Washington 
county field showed practically no decrease in pressure, after reach- 
ing a point of about two hundred and fifty or two hundred pounds, 
for the period of a year? 

A. It would speak very well for the field; that is a noble field, 
but a great wany wells in that field, and the greatest ones, have 
gone dry, to my knowledge. 

291 Q. Have they not put down wells by the side of them and 
got good wells? 

A. Not equal to the original well. 

292 Q. Not equal to the wells originally brought in ? 

A. No, sir. 

293 Q. But. you mean to say that they were not equal to the wells 
that had reached their flowing capacity ? 

A. I don’t know what you mean by “ flowing capacity.” My 
opinion is that a well may be gradually receding, and oftentimes 
the rate is very slow; you can speak of it as being practically one 
thing for‘a year, but if you had gauges on it you would find, I sus- 
pect, all along a gradual reduction. 

294 Q. You have not had an opportunity to observe in that field ? 

A. No, sir. 

295 Q. You spoke this morning of the effect of one well 
351 upon another. I will ask vou if you are familiar with what 
is known as the Farmer’s well and the Findlay well, on the 

tract near the great Mellott well. , 

A. Yes, sir. 

296 Q. Were you familiar with the facts connected with the bring- 
ing in of those two wells? 

A. I heard the accouut, and I measured the Farmer’s well after it 
was shot. 

297 Q. Do you know the history of the well before it was shot? 

A. Not minutely. 

298 Q. Is it not a fact that Findlay had a well at that point, and 
that the Farmer’s well was drilled perhaps thirty feet distant ? 

A. Yes, sir; very close. . 

299 Q. What was the capacity of the Findlay well before the 
Farmer’s well was drilled ? 

A. I didn’t have a chance to measure it. It was reported at 
eight million feet. 

300 Q. Do you know what the capacity of the Farmer’s well was 
when it struck the sand’ 

A. I think I gave that six million feet. 

301 Q. 1 mean when it first struck the sand ” 

A. No, sir; I don’t know that it was measured. 

302 Q. Was it not a very light well before the shooting ? 


312 JAMES W. FELLOWS ET AL. VS. 


A. I remember now that it was shot. I was not aware that it 
was a light well. 

303 Q. Were you present at the time the Farmer’s well was shot? 

A. No, sir; it was some weeks afterwards that I measured her. 

304 Q. Do you know what effect, if any, it had upon the Findlay 
well, some thirty feet distant? 

A. No, sir; I don’t know. 

305 Q. Suppose it should be the fact with this Findlay well, of 
perhaps eight million cubic feet daily, the Farmer's well was drilled 
within thirty feet and proves to be a very light well, and, upon bor- 
ing deeper, it was no more productive and subsequently it was 
plugged with a leaden plug at the bottom and then shot, and no 
visible effect produced on the Findlay well, what would you say as 
to your theory of the effect of one well upon another? 

A. Under those circumstances, all those conditions being met, it 
would be a surprising line of facts. 

306 Q. Are you familiar with the Mellott well ? 

A. I know its location. 

307 Q. Do you know the Harris well, across the road? , 

A. Yes, sir. , 

308 Q. How far distant is the Harris well from the Mellott well ? 

A. About three hundred feet, I think. 

309 Q. It is across the road, is it? 

A. Wait aminute. I was thinking of a well drilled immediately 
west of the Mellott well. | 

310 Q. That is the Toledo well. I speak of the Harris well, im- 
mediately north. 

A. No; I don’t recollect that location. Perhaps it has been 
drilled since I was there. 

311 Q. Suppose a well were drilled not to exceed one hundred 
feet distance from the Mellott well, and—by the way, what is the 
capacity of the Mellott well, if you know ? 

A. The Mellott well, as given to me by the figures which were tel- 
egraphed to me, at twenty-eight million feet. 

312 Q. Suppose a well were drilled within one hundred 
352 ~— feet of the Mellott well, and turned out to be a well having a 
capacily of from one to two million feet, what would you say? 

A. I would say that the large well must be located upon lines of 
break in the rock. There must be crevices or fractures which allow 
a freer scope, which the small well near by does not directiy reach. 

313 Q. You have said in your direct examination that the Find- 
lay field was rapidly becoming exhausted ? 

A. According to my information; yes, sir—that is, Findlay 
township proper. I mean the lower part of it, known as the origi- 
nal field. 

314 Q. What about the Stewartsville field, so called ? 

A. That is a very fine field—equal to or exceeding in value the 
original Findlay field. 

315 Q. What about the exhaustion of that field ? 

A. It has not begun to be developed yet. It is just sending out 
its first gas, I suppose, this fall. 
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316 Q. How far distant is the Mellott well from the field which 
you say is practically exhausted ? 
~ A. It would be four or five miles. 

317 Q. Then the field which is practically exhausted is that lying 
in Findlay town ? 

A. In the town; yes, sir. The pressure runs down as you go 
northward from well to well, as far as I could get the facts. The 
mere decreases as you go northward. The pressure in the Find- 
ay field—rock pressure—is less than two hundred pounds when the 
wells are closed in, and as you go northward the pressure falls off 
until you come to 380 or 385 pounds in the Stewartsville field for 
the present rock pressure. 

318 Q. Do you say that the pressure falls off? 

A. No; the pressure increases as you go northward and increases 
in the other direction. L beg your pardon. : 

319 Q. The pressure increases as you go northward ? 

A. Yes, sir. 

320 Q. Do you know the limits of the Stewartsville field ? 

A. No, sir. I think the Stewartsville field is gas territory all the 
way from the Findlay field. I think what we call the original 
Findlay field is one bed of porous rock which connects with the 
Stewartsville field. It comes northward to Van Buren without any 
apparent break, and still further to North Baltimore, and then it 
reaches off to the eastward, I suppose. 

321 Q. Can you form any opinion as to the capacity or duration 
of the Stewartsville field ? 

A. Why, yes. I think we can apply the experience that we have 
had in the Findlay field to it. It is a district of the same excellent 
character—the same large production—laurger, even larger wells 
than are found in the Findlay field ; but it would seein to respond 
to the same laws and follow the same lines of behavior. 

322 Q. Have there been any salt water wells or any oil wells 
struck in the Stewartsville field? 

A. There has been salt water struck in the rock I understand. 

323 Q. I understand you to claim that the salt water comes into 
the well drilled by the Cincinnati parties from the bottom of the 
porous rock—from the Trenton proper ? 

A. Yes. I have heard of salt water being struck at one or two 
points there, and that well is perhaps the principal one I have in 

mind. 
353 324 Q. Were there any indications of this great gas field 
at Stewartsville prior to the developments of the drill? 

A. Oh, yes; I think so. I always counted myself the territory 
due north there as a most promising territory, at least since the 
Van Buren wells were brought in. That cameearly. We had itall 
to learn in regard to gas in the Trenton at all. 

325 Q. Was there announcement of gas in the Stewartsville field 
prior to the development of the drill? 

A. Yes. I counted it all included ; it is within the lines which 
I put as good territory. I don’t know what I have written in re- 


gard to it. 
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326 Q. I understand that your map followed the developments of 
the drill largely. 

A. I—my first. map, if you go back to that—I didn’t believein high- 
pressure gas at Findlay before the driller found it there, and there- 
fore I didn’t believe in the high-pressure gas at Stewartsville, if that 
is what you want togetat. I think you had better make your ques- 
tion cover the whole field rather than Stewartsville. 

327 Q. After the developments in the town of Findlay, I will 
ask you whether there was any location of the gas field by you or 
others at Stewartsville and Van Buren before the development of the 
drill? 

A. Yes; it was tothis extent the first well was drilled at Findlay, 
in January—December of that year, or January—and a well was 
brought in at Bowling Green and I connected the field by that north 
and south line in that early time, indicating that there was a field 
through that region there. 

328 Q. But you were not able to locate the field at Stewartsville 
preper, as distinguished from the Portage field ? 

A. No, sir; but I counted it gas territory. : 

329 Q. And geology furnished you no information as to the loca- 
tion of the strong and the weak field ? 

A. No, sir. 

330 Q. What do you say as to the permanency of the supply in 
the Stewartsville field ? , 

A. Well, perhaps one single explanation will cover my belief in 
regard to that ground. I believe that the gas in all this Trenton 
limestone field is delivered under salt water pressure—I think that 

‘is the force that originates the pressure—that salt water is behind 
the gas in all the field, and that we can infer from the fields that 
have already been developed what the behavior of the rest will be. 

351 Q. This first well which you have spoken of that was drilled 
at Bowling Green, do you know anything about the history of that 
well since ? 

A. Yes, sir. 

332 Q. Do you know that it is still a good flowing well ? 

A. It is very small. 

dodo Q. Are not all the wells small in that district ? 

A. Yes; but they have fallen off very much from their original 
production. ‘ 

334 Q. Were you familiar with the Simons well, in the Stewarts- 
ville field ? 

A. No, sir. In the North Baltimore field the Simons well was a 


very large well, brought in in 1885. : 
300 Q. There are several Simons wells ? 
A. Yes, sir. 
Jo4 336 Q. I refer to the first large one. 
A. Yes, sir. 


337 Q. Do you know anything about the capacity of that well ? 
_A. No, sir; I measured it at the time. I have not measured it 
since. 
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dee Q Don’t you know that the supply of that well kept up right 
along ? 

A. No, sir; I don’t know, and I don’t believe it, sir. 

339 Q. I will call your attention to a work on that subject, and I 
refer you to vol. 6 of the Geological Survey of Ohio, page 230, where, 
in speaking of this Simons well, you say : “At the date of its comple- 
tion the Simons well produced a larger volume of gas than had yet 
been measured from any well of the State, the famous Karg well not 
excepted. The gas was measured, however, through the casing, 
which is five and five-eighths inches in diamater, while the Karg 
well was not measured until it had been tubed with four-inch pipe. 
The Simons well, if confined to a four-inch pipe, will be found to 
vield a little less gas than the Karg. It is thought to maintain its 
vigor undiminished.” 

A. Yes, sir. 

340 Q. Is that your present information ? 

A. Why, no, sir. That was written two years ago, probably, 
was it? 

141 Q. It is volume VI, completed at that time. 

A. My work, I will say, was written by piecemeal. My volume 
was to have been published earlier than it was, and I wrote the ac- 
counts of the wells from month to month as I got the facts from them, 
and I have had to interpolate, and some of the statements I made 
wouldn’t strictly be true at the last. I don’t know but I called at- 
tention to that in the preface. I am not sure in regard to that, 
though. I have been obliged to cover the ground in installments, 
(Reads from preface, page 7): “ The conclusions which larger expe- 
rience has given will be found side by side to some extent with the 
earlier generalizations from a smaller and less important line of 
facts.” I was obliged to be delayed. My volume was delayed by 
the fuilure of the bill to go through. That will explain some of 
those points; but I meant to say, I suppose, in that that the Simons 
well was counted as a very valuable well. 

342 Q. “And maintains its vigor undiminished?” 

A. Yes, sir. 

343 Q. Now, do you know from actual measurement that this is 
not a fact? 

A. No, sir; I had no opportunity of remeasuring. 

344 Q. Do you know from actual measurement of any diminu- 
tion of the production of the Stewartsville field up to this time? 

A. No, sir; I don’t understand that the Stewartsville field has been 
drawn upon until within the last three months. 

345 Q. But if this field is all connected—if this gas lies in one 
great reservoir—how does it come that this immense draught made 
upon this field at Findlay and Bowling Green and North Baltimore 
and Van Buren and other towns has produced no effect ? 

A. I think it has produced effect. [ think the pressure is lower 
at Stewartsville than it originally was. 

346 Q. What evidence have you of that? | 

A. I have the evidence of the wells first drilled in the Van 
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Buren field. They had reached a higher pressure then than 
855 the wells shown now, and show lower in the North Baltimore 

field. The wells showed a higher pressure originally than 
they do now. They ran from 430 or 440 pounds, and now they 
don’t come to 400 in any case. 

ed Q. Where is there a well that showed 430 ? 

. The Simons well showed more than that. I will not say just 
Son much. 

348 Q. Is it not true that there is a great deal of difference in the 
instruments with which the measurements are taken ? 

A. Oh, yes; there are possibilites of that. 

349 Q. That would show fully that much variation ? 

A. Yes; there are errors, of course, of the instruments. 

300 Q. And is it not true that the instruments at present for 
gauging and measuring these wells are much more accurate than 
they were a few years ago? 

A. Yes, sir. 

351 Q. Has it not been the result in all the territory, as the in- 
struments improved, to show that the pressure was lower? 

A. No, sir; [ don’t connect that with that. There have been in 
some cases a failure to begin with. You are right in the suggestion 
that much more care is taken in the measurements at the present 
time. 

352 Q. You have said that gas is usually found in the largest 
quantities and under the largest pressure in the highest Trenton 
rock ? 

A. In the highest portions of the Trenton rock of the particular 
field—of the particular limitation. 

353 Q. Do you know the depth at which the Trenton rock was 
struck in the Harris well, west of Stewartsville ? 

A. | have the facts in my possession. I don’t know that I would 
dare to say; 1,140 it strikes me now. 

354 Q. ‘And was not that the highest point at which you strack 
gas in the Stewartsville field—in the Harris well ? 

A. I think not. 

309 Q. Do you remember the exact depth at which they struck 
the Trenton there ? 

A. Not the exact depth. I had a memorandum of these figures 
and entered them in my records and didn’t charge iy memory with 
them all. Eleven forty is the figure that occurs to me now, but I 
may bein error there. I am quite certain that the level is not 
higher there than in other wells. It was a good well—three or four 
million feet, I think. ’ 

306 Q. That is below the average well in that field, is it not? 

A. A four-million well is a very good well, but they have had 
noble wells there. I have not measured the Stewartsville wells per- 
sonally. 

ree You have spoken of salt water being in the Trenton ? 

es, sir. 


308 Q. Does that lie in the Trenton with the gas and oil, if oil 
exists ? 
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A. It lies below the gas and oil in the porous part of the Trenton. 

309 Q. Is that uniformly the case ? 

A. The porous rock is always filled with water—salt and fresh— 
and at considerable depth with salt water. 

369 Q. Do you always find either gas, water, or oil ? 

A. Where the rock is porous, yes. 

361 Q. Is that uniformly the case? 

A. Yes; so far as I know. 

356 362 Q. Is that true of the Pennsylvania field also? 

A. I wouldn’t dare to affirm so positively there, though I 
am persuaded that it is true there, but I have no experience there. 
The Murrysville fieid is followed by fresh water and the West 
Virginia field by salt water, but I believe the salt-water pressure 
does not follow at all closely in Pennsylvania and Virginia. 

363 Q. They frequently get a dry well, don’t they, by drilling 
into the Trenton ? 

A. They never drill into the Trenton in Pennsylvania. 

364 Q. [| mean here. 

A. Yes, sir; here. 

365 Q. How does it come that there is neither gas, water, nor oil? 

A. The rock lacks porosity. 

366 Q. How is that determined ? 

A. The drillings show that. 

367 Q. Isn’t it true that they frequently strike a porous rock and 
get neither gas, water, nor oil ? 

A. I think not. I have not known any such case with porous rock 
which is dolomite—a double carbonate of lime and magnesia—which 
seems to have replaced the Trenton limestone for twenty to forty 
feet near the surface, sometimes at the surface, sometimes covered 
by a little cap of true limestone. Where you strike the true lime- 
stone the well is dry. Unless you come to this replaced rock you 
get no production. Wherever the dolomite has come I have seen 
no exception. I have analyzed the rock of more than fifty wells in 
Ohio and Indiana. 

368 Q. Have you analyzed the rock of the Pennsylvania wells? 

A. No, sir; that is a sandstone; an entirely different thing. 

369 Q. This pressure is due to a column of salt water, you think ? 

A. IT am quite confident of that, but all geologists wouldn't agree 
with me. | 

370 Q. With this great pressure how do you account for the fact 
that you don’t get a flowing salt-water well? 

A. It raises to about 600 feet above the level of the sea in Findlay. 
If you go down to the Wabash Valley you will find salt water flow- 
ing. Here it raises in the casing about 600 feet, and the pressure 
upon every part of the field can be determined by adding 600 feet, 
which is a steady element, to the depth below the sea in which the 
Trenton is found. For example, in Findlay you will find the 
Trenton limestone 300 feet below the level, and adding 600 you 
have 900 feet normal rock pressure. There should be nine times 
sixty-seven ; that would make 403 pounds. If you go to the St. 
Mary’s field you lack one hundred feet and you throw off forty-seven 
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pounds. If you go to the Indiana field you will throw off twice 


forty-seven pounds. : 
371 Q. Then your theory of the pressure is based upon this 
column of salt water? 


A. Yes, sir. 
372 Q. Of course, if that should fail, if it should be shown that 


the pressure didn’t exist, then your whole theory as to the pressure 
of the gas would follow also ? 

A. Yes, sir. 

373 Q. You say that other eminent geologists do not agree with 
you ? 

' A. Yes, sir; the matter has not attracted as.much attention as it 

deserves. I remember of but one geologist that has written upon it, 
and that is Prof. Leslie, and he entertains a different view. 

307 374 Q. The rock has been frequently pierced where this salt 
water is found,has it not? 

A. Yes, sir. 

375 Q. And has the pressure been relieved any by it ? 

A. The water rises. 

376 Q. Does the pressure diminish ? 

A. The pressure on the gas field ? 

377 Q. Yes, sir. 

A. No, sir; there is an ocean of that; it stretches out as far as the 
rock is pierced—under all Michigan. 

378 Q. How is this ocean kept in the porous rock—separated by 
partitions so that the gas cannot escape ? 

A. There is a general permeability, with sometimes salt-water 
troughs between. Between the Portage field or the Bowling Green 
field and the Baltimore field there is a salt-water trough that runs 
between, as is shown by the surface rock as well, and water lime 
coming in there. 

379 Q. But if there is this ocean of salt water which exerts this 
pressure 

A. That isa figurative term. 

380 Q. Which means a large body of water ? 

A. Yes. 

381 Q. Why isn’t that same pressure exerted on the gas ? 

A. It is. 

382 Q. Why doesn’t it extend uniformly throughout the porous 
portion of the rock ? 

A. It does. 

383 Q. How do you account for tiot getting gas at some points ? 

A. The rock is not porous. 

384 Q. But you get water at the same point ? 

A. When you get below the level of the gas vou will then come 
to the salt water. 

385 Q. | am speaking of water in the gas rock. 

A. Yes; I don’t recall examples of the kind you refer to. 

386 Q. You get salt water ? 

A. You get it when you go below the level of the gas, but in 
troughs, | imagine, almost always there. 
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387 Q. But there is the same pressure there ? 

A. Yes, if the rock is open and porous. These differences show 
themselves in the rapidity with which salt water rises. Sometimes 
you will find it rises as fast as the drill goes almost, and sometimes 
it comes in but slowly. 

388 Q. It is true, as you have said, that you may drill a well which 
produces no gas,and right alongside of it you may drill another 
which produces gas ” 

A. Yes. 

389 Q. And you account for that by saying that there may be por- 
ous or dense portions of the rock ? 

A. Yes, sir. 

390 Q. How does it come that these portions of the rock are so dense 
that they will not allow the passage of gas, but will permit the pas- 
sage of water ? 

A. You may go down below where the water belongs, in the 
— level. You don’t strike salt water generally at the top of the 
rock. 

391 Q. Going the same depth, will you not sometimes get a gas 
well, and by drilling right alonside of it get nothing? 

A. I don’t recollect such an example. 

eS Do you remember the Tippecanoe well, in Findlay ? 

A. Yes, sir. , 

393 Q. Andanother well drilled east on the adjoining forty brought 

nothing ? 
308 A. Yes, but I should explain that by saying that they must 
have struck a fracture. 

394 Q. How about the second well? 

A. The fracture in the rock had communicated with a large 
reservoir to the Tippecanoe well and the other didn’t strike any 
such good fortune. 

395 Q. They got water? 

A. Yes, I think they did. 

396 Q. How did it happen that there was that high pressure of 
gas in one and practically no gas in the other, when water was 
found in both? 

A. Of course, there are troublesome questions to answer in every 
such a case; you have to shape a general theory that will meet the 
largest number of facts that you can collect and base your theory 
upon them. If you look at a single case without any general law, 
you are lost in your investigation. 

397 Q. Can you account for those facts? 

A. I can see possible explanations, but I would like to know a 
great deal more than I do in regard to it. 

398 Q. What is the elevation or height of Trombly, in Wood 
county, as compared with the surrounding territory ? 

A. About six hundred and fifty feet above sea level, or seven 
hundred. 

399 Q. How high does salt water rise above sea level ? 

A. About six hundred feet. 
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400 Q. Do you know a well drilled about a half a mile east of | 
Trombly, a salt well? 

A. I visited one well at Trombly, but I think it was south that I 
saw it. 

401 Q. The first well near by was southwest. 

A. Then that I visited. 

402 Q. That was burning a long time? 

A. Yes. 

403 Q. Do you remember that well ? 

A. I didn’t visit it, I think. 

404 Q. Do you know the fact that that well changed into a salt- 
water, flowing well? } 

A. I did not. 1 have known plenty of such cases. 

405 Q. How do you account for the fact that this was perhaps 
a hundred feet above the height to which the column of water 
rises ? : 

A. The gas lifts it up. . 

406 Q. Then the pressure of the gas is more than the pressure of 
the water? 

A. The gas if it enters the well will lift the water. 

407 Q. If the gas gets its pressure from the water, how can it 
have suflicient pressure to overcome that and lift the water? 

A. There is this one vent and there is great artesian pressure 
upon it. 3 

408 Q. Why don't the artesian pressure force out the gas ? 

A. It does; the pressure of the water is equal to the pressure of 
the gas. The gas has been compressed and is like a bent spring, 
and it comes into the column of water like a bent spring and helps 
the water out. | 

409 Q. Where gas comes out of the well it is forced out by hydro- 
static pressure’ 

A. Yes, sir. The gas is forced out with the aid of the gas that 
has been put under pressure by the salt water and the salt water 
itself; its force is artesian pressure. The gas has been put under 
compression in the past history and is under a pressure of three 
hundred or four hundred pounds, as may be, and portions of that 
are escaping in the column and lifting the column. It is a very 

common experience that if you get a leak ina pump you can 
359 raise water more than thirty-four feet, yet it is the column of 

air that holds the water up and brings the whole up with it. 
You may raise a columu forty feet high if you get in a little 
air. 

410 Q. The air fills what would otherwise be a vaeuum ? 

A. Yes, sir. 

411 Q. Are you familiar with the developments of the upper 
Sandusky field ? 

A. Well, | have kept track of them. 

412 Q. How recent are those. developments ? 

A. They began to drill there two years ago their first wells and 
have been going on until the present time. 

413 Q. Their first wells were all failures, were they not ? 
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A. No, sir. 

414 Q. Practically failures ? 

A. The first wells in upper Sandusky; yes, and they have no 
success there yet ; but the first well drilled in the field where they 
have gas was on the county farm and furnished gas for the county 
buildings and is going vet. 

415 Q. They have drilled in a very large well recently ? 

A. Yes, sir; that is located in the central district between their 
uther wells. It is in the centre of circle with their other wells . 
around. 

416 Q. Was this gas territory included in any of your maps? 

A. Yes; it is in a possible territory. It is colored in the last map. 
I didn’t quite reach the field, but [ have solid culor showing gas ter- 
ritory there. It was not in my earliest map. 

417 Q. In any of your maps did you locate the Mercer and Au- 
glaize county field before the development of the drill ? 

A. No, sir. I, however, had facts there quite early and my first 
map had some of the Mercer county wells in it, but not before the 
developments of the drill, of course. 

418 Q. Did you in any of your maps or reports locate the Lan- 
caster field before the development of the drill? 

A. Oh, no, sir; that was a complete surprise to a geologist 

419 Q. You have said in your direct examination that you con- 
sidered the enterprise of piping natural gas to supply the inhab- 
itants of a city as a very hazardous and uncertain enterprise ? 

A. Yes, sir. 

420 Q. What are the elements of hazard and uncertainty ? 

A. The possibly short life of the field from which you draw. 

421 Q. Anything else? 

A. The intervention of salt water in the wells, but that would be 
connected with the first. 

422 Q. The uncertainty of the supply is the only uncertainty ? 

A. Yes, sir. 

423 Q. Do you know the extent to which capital is being invested 
in these hazardous and uncertain enterprises in Ohio? 

A. Yes, sir. 

424 Q. To what extent ? 

A. I have not the figures, but to a very large extent. 

425 Q. I speak of the lines that are being constructed and have 
been constructed. 

A. I suppose several million dollars are invested. 

426 Q. Is that investment still going on’ 

A. Yes, sir. 

427 Q. Is it on the part of inexperienced men—that is, men inex- 
perienced in the natural-gas business ? 

A. No, sir. . 
360 428 Q. Is it on the part of men experienced in financial 
affuirs and investments? 

A. No, sir; not altogether. There are some, I think, of the com- 
panies that haven’t had much experience in the natural-gas 
business. In the western part of the State they have not. 
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429 Q. It is true that those who are engaged in most of the larger 
ones are those who have had the largest experience in the develop- 
ment of gas and petroleum ? 

A. So I suppose; yes, sir. 

430 Q. It is true that all of the large fields of Ohio are now used 
to supply gas for the purpose of piping to the adjacent cities and 
towns ? 

A. Yes, sir. 

431 Q. Do you know how many lines there are constructed from 
this Findlay field to the surrounding towns and cities? 

A. Yes, sir. I have not counted them. We have what you may 
call the Kenton line, to the south, from the southern extension of 
the Findlay field; we bave the Tiffin line; we have the Fostoria 
line; we have the Northwestern line; we have the Toledo line. 
The two are now merged into the Northwestern, I believe. 

432 Q. Are there not two lines to Fostoria ? 

A. Yes; there is a city line: yes. 

433 Q. And two to Tiffin? 

A. Yes, sir. I had forgotten that. 

434 Q. Do you know of one being constructed now to Kenton ? 

A. No, sir. I was not aware that there was one going to Kenton, 
but I have heard of another line now going to Carey over to Bucyrus, 
and of a line going to Sandusky. 

435 Q. Through to Fremont, Clyde, Belvue, and Sandusky ” 

A. Yes, sir. 

436 Q. Are you not also aware of the fact that one of the lines to 
Toledo is being extended to Detriot ? 

A. I have heard so; yes; and I am sorry to hear it, too. 

437 Q. Suppose those lines aggregate from two hundred to two 
hundred and fifty miles in length, including the line to Detroit, 
what would you say to that fact as showing the hazardous and un- 
certain character of the enterprise and investment ? 

A. Well, it bespeaks a good share of confidence in the resources 
of the companies that are doing this work, of course. 

438 Q. If it is a reasonably prudent, business-like enterprise to 
construct a line from the Findlay field through to Toledo and sixty 
miles beyond Toledo to the city of Detroit, would you regard it as a 
hazardous and uncertain enterprise to stop at Toledo and supply 
gas there? 7 

A. Not with the same sources at command at the end of the line 
where the gas is taken. 

439 Q. Are the boundries of the gas field from which these pipe 
lines are constructed absolutely and certainly fixed ? 

A. No, sir; not absolutely. They are growing smaller in some 
ways. 

440 Q. That is, the field is developing in different directions from 
what you laid down on the map? 

A. Yes, sir. 

441 Q. Are you familiar with recent developments in Henry 
township, Wood county ? 

A. No, sir. I have not got the facts from there. 
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442 Q. Have you heard of what is called the Priddy well ? 
A. I have only heard of it. 
361 443 Q. That is wholly outside of the boundaries fixed by 
your map, is it not? 

A. Iam not sure. I have not got the location. 

444 Q. Your line didn’t extend beyond Henry township, Wood 
county, did it? 

A. Oh, yes; my line extended there (indicating on map). All 
this blue color stands for possible production in the colored areas. 
The Trenton limestone is more or - productive of oil and gas. 

445 Q. I refer to the west line of natural gas. 

A. I put it over into that section there and a spur coming in here 
(map). 

446 Q. Are you familiar with a well drilled by Smith Knight, 
west of Van Buren ” 

A. No, sir. 

447 Q. Are you familiar with a well drilled upon property con- 
trolled by Judge Harmon, as trustee ? 

A. The Smith Knight—was it in section 11? I have the data for 
that. There is the Crawford well in section 11; there is a spur | 
there. 

448 Q. To what extent is gas being piped from the Mercer-Auglaize 
field ? 

A. It is being piped to Van Wert, about twenty-four miles; to Sa- 
lina, eight miles, six or eight miles; to Lima, about twenty-five 
miles, 24 or 25 miles. I am not certain in regard to the figures; to 
Wapaconeta, some eight or ten miles, perhaps a little in excess of 
that, and then to several smaller villages; and then there is a line 
that goes down to Troy and Dayton through Pickaway. That is 
about sixty miles, I think. 

449 Q. Is gas being piped from the Lancaster field ? 

A. Yes; gas is being piped from Hadley to Columbus, some 
twenty miles. Newark has a field tributary to itself; it is piped 
in from this field and it is only two or three miles; it is in Newark 

roper. 
‘ 450 Q. Then it is true, is it not, that the lines from the gas fields 
in the State of Ohio to the neighboring cities and towns aggregate, 
perhaps, between five and seven hundred miles, and represent an in- 
vestment of many millions of dollars? . 

A. Yes.sir: I have not footed up the mileage, but it is easy to do so. 

451 Q. Do you know whether they are engaged in piping gas to 
Cincinnati ? 

A. I don’t think there is any movement on foot for it. 

452 Q. Do you know whether they are securing franchises for|it 
in the city? 

A. Yes, sir. 

453 Q. But whether they have actually commenced the work of 
constructing a line you don’t know? 

A. I don’t know. My impression is that there is nothing being 


done in that line. 
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454 Q. Are you familiar with the size of these lines as well as — 
their length ? 3 

A. I know the general figures. Gee 

455 Q. Do you know of any line from a field toa city or town 
more than twelve inches in diameter ? 

A. No, sir; not in Ohio. 

456 Q. What is the size of a majority of the lines in Ohio ? 

A. Eight to ten inches. 

457 Q. Are you familiar with the extent to which gas has 
362 been piped in the State of Indiana also ? 

A. In a general way. I have not been over the Indiana 
field for two years; most of the development has gone forward since 
that time. 

458 Q. Do you know from what fields and to what prominent 
towns and cities it has been piped in Indiana ? 

A. It has been piped to Fort Wayne, to Wabash, to Peru, to In- 
dianapolis, and to Richmond. 

459 Q. To Frankfort ? 

A. I don’t know of that. 

460 Q. To Lafayette ? 

A. I don’t know that it has gone to Lafayette. 

461 Q. To Kokomo? 

A. Kokomo is in the field. 

462 Q. Are you familiar with the sizes of those lines to the places 
of which you have spoken ? 

A. No, sir; not very familiar. The lines have been built since I 
me in the field. I know the general run. It is eight and ten 
inch. : 

463 Q. Do you know anything about the piping of natural gas 
from the Indiana fields to Chicago ? | 

A. I have seen the statement in the newspapers; yes, sir; that 
that was proposed. 

464 Q. Are you familiar with the litigation growing out of the 
question of the right to pipe gas out of the State? 

A. Yes, sir. 

465 Q. Do you know that that was instigated in that connnec- 
tion * 

A. I don’t know the history of it. Oh, yes; I believe I did know 
that. Louisville, Kentucky, was also interested in the same ques- 
tion. Louisville is drawing gas from the Indiana side. 

466 Q. How far distant are the Indiana fields from the ‘city of 
Chicago ? 

A. One hundred and twenty miles, I think; perhaps over. 

467 Q. How far distant are the Indiana fields fronr Fort Wayne? 

A. It must be forty miles, I would think; perhaps more. 

468 Q. Are you familiar with the extent to which natura! gas is 
being piped into Pittsburgh and the surrounding towns? 

A.- 1 don’t know the distances. I know the different fields. 

469 Q. Do you know the general extent ? 

A. Yes, sir; generally. 

470 Q. To what extent is that being done? 
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| A. Oh, there is an enormous interest in the supply of natural gas 
there. 

471 Q. Is it not true that the investments in that business about 
Pittsburgh and the Western Pennsylvania fields represent millions 
of dollars? 

A. Yes; many millions of dollars. 

472 Q. And it is your judgment that all of this money is invested 
in hazardous and uncertain enterprises ? 

A. Yes, sir; I feel that there is that connected with it. 

473 Q. Are they peculiarly so, or is it one of the hazards incident 
to the business ? 

A. It seems to me to be a peculiarly hazardous business, and that 
it is stimulated by the hopes of very large returns. It is in the line 
of many mining adventures. , 

474Q. It does yield large returns? 

A. I suppose it does. 
363 475 Q. What has been your observation of the effect of this 
transaction of the piping of-natural gas upon the communi- 
ties ? 

A. It has given great stimulus to towns that have found their 
supplies near at hand. 

476 Q. And increased the population and growth of industrial 
enterprises ? 

A. Yes, sir. 

477 Q. Upon what theory would you reach the conclusion that an 
enterprise was specially hazardous and uncertain when its profits 
are large and its benefits are great’ | 

A. My opinion is based solely upon the uncertainty of the supply. 

478 Q. But the developments in the oldest fields where the piping 
has been done extensively have shown that the production increases 
with the demand, have they not? : 

A. I suppose more gas is probably going in now, though I am 
not sure that more is being produced than at first, but more is being 
used. 7 
479 Q. Have you been able to locate in advance of the drill any 
gas territory In Ohio? 

A. No, sir; I ean’t say that I have. I pointed out to the Kenton 
people, on indications of the surface rock, some territory in which 
they got rather a small and inadequate supply. 

480 Q. Do vou remember of delivering a lecture in the town of 
Findlay about the time of the drilling of the first gas wells there? 

A. No, sir. 

481 Q. Or a little before? 

A. No, sir. I have spoken once in Findlay, but never alluded to 
the subject of natural gas. . ; 

482 Q. Do you not remember saying, either by an interview pub- 
lished in the papers or by personal interviews in the city of Findlay 
at the time they were making their first experiment and drilling 
fur gas there, that the high-pressure gas would not be found? 

A. I don’t remember it, but it is entirely probable that I said it, 
for it was my conviction. I hadn’t been in Findlay for several 
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years before, and probably some letter was addressed to me and I 
answered it to that effect. 

483 Q. I speak not with particular reference to the place, but 
whether you did not express and entertain the opinion that no gas 
would be found. 

A. No high-pressure gas. 

484 Q. And that the little gas which came to the surface in the 
vicinity was simply shale gas? 

A. No; I didn’t have any such idea. I didn’t know anything 
about the source of the gas there and didn’t appreciate the fact of its 
occurring. I would say that a great many stories have taken rise 
-in what I was supposed to have said in that connection. They all 
have an air of truthfulness, though, and it is just what [ would have 
said, probably, and I say to you frankly that I had no faith in high- 
pressure gas at Findlay. 

485 Q. There were the same geological indications and formations 
there? 

A. Yes; but we didn’t know how to read them. 

486 Q. The same as are there now”? 

A. Yes; the Trenton limestone was a Findlay discovery. No 
geologist in the world had counted it as a source of high-pressure 
gas. Sterry Hunt had named it as a possible source of oil, but he 
didn’t seem to have any opinion of it as a reservoir rock or a rock 

which would produce large quantities of oil or gas. 
364 487 Q. Are you prepared to say that the Trenton is the 
only gas-bearing rock or sand underlying Ohio ? 

A. Oh, no; we have a number. We have the Trenton, the Clin- 
ton, the black shale, the Berea grit, and a half a dozen other hori- 
ZONnS. 

488 Q. Are you prepared to say there is no horizon or strata below 
the Trenton? 

A. No, sir; [am not prepared to say that. 

489 Q. Isnt it possible that in this entire field they may go 
through the Trenton and case it and still find gas-bearing sands or 
rock below ? ' 

A. It is possible. 

490 Q. ‘They do that in Pennsylvania? 

A. Yes; only we are pretty near the bottom of the scale here. 
We are about a mile down, vertically, below. The Pennsylvania rock 
drillings have been carried eighteen hundred feet below the Tren- 
ton. 

491 Q. In Pennsylvania they find it in several horizons ? 

A. Yes; to the depth of three thousand feet. The Pennsylvania 
depth does not matter, but the geological level does. 

492 Q. To what depth below the sea level ? 

A. There must be some gas comes from over a thousand feet below 
the sea level. 

493 Q. Much lower than any gas found in Ohio? 

A. No, sir; we have gas which comes from more than a thousand 
feet below the sea level—the little field in Bryan and several of that 
character. : 
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494 Q. I am speaking of gas in paying quantities. 

A. Oh, yes; in large quantities ; yes, sir. 

495 Q. Was it not a settled conviction and theory of geologists 
in Ohio that no gas or oil would be found in Ohio at a greater depth 
than five hundred feet below sea level ? 

A. No, sir. That was a determination of mine from the expe- 


rience of the first year. It was simply a deduction from the facts 


which were then in hand. The wells that had found the Trenton 
more than five hundred feet below had been found in salt water, 
but I didn’t mean to extend that outside of the Findlay field. 

496 Q. That was something like your deductions about the limits 
of the territory ? 

A. Yes, sir. All my deductions are based upon facts up to date. 
When I gave the five hundred feet limit for Findlay I was very 
well aware that gas and oil had been found at greater depths than 
the figure named. 

497 Q. Can it be said with certainty that gas or oil will not be found 
at a depth of more than five hundred feet below sea level in North- 
western Ohio” 

A. No, sir. Gas was found at Tiffin and Findlay and Bryan 
more than five hundred feet below the sea level, but they have not 
proved very valuable. 

498 Q. Can any one say with certainty, until the deep boring has 
been continued further than it has in Northwestern Ohio, that a 
gas horizon may not be found below the present one? 

A. No, sir; and after you have drilled a thousand wells you can’t 
say that. Each well that is drilled means, of course, a probabilit 
less. You may go on and spend a million of dollars and it will still 

be true that some deeper horizon may be found. 
365 499 Q. Of course, until that is done, you couldn’t say, could 
you, that the Northwestern Ohio gas field is in the process of 
rapid exhaustion ? 

A. Why, yes, sir; I should not suppose that the gas that you 
obtain yoursupply from comes froin these great depths. All the hints 
we get as to the rocks below would shut out a probability of that. I 
think it comes from beds tributary to the present borizon—the pres- 
ent productive rock; that these beds which are tributary are not 
found at these great depths. This Trenton limestone is about five 
hundred feet thick, and then we come to a porous rock in which we 
generally find salt water. 

500 Q. Did the geologists of Ohio give any special indications as 
to the probabilities of development in that Cambridge field ? 

A. Yes, sir; I pointed out the arch to the people there, and they 
have spent considerable money upon it, and their supply now comes 
from the—a part of their supply comes from the arch that was 
located by the line of work that my survey brought out. Then I 
might take that little credit to the geologist, I suppose, for ranning 
the drill; it is of very small extent, however. 

501 Q. Let me call your attention to your report on that subject, 
referring to the wells in the Cambridge field. 


328 JAMES W. FELLOWS ET AL. Vs. 


A. Yes; I speak in a discouraged way there, but just after that 
some better wells were brought in. 

502 Q. Let me call your attention at the same time to what you 
said at that time after advising them as to the arch and after their 
experiment had been made on the advice given them. I will call 
your attention to what vou say on page 379, vol. VI,Geological Sur- 
vey,in which you write as follows: “All the hints and suggestions 
that geology has to offer have finally been appropriated, and three 
or four wells have been located on those parts of the arch that prom- 
ised best. All of these have proved failures, and the inability of any 
geological knowledge now in hand to serve the great practical inter- 
est of gaining a supply of natural gas in this region has been fully 
demonstrated.” 

A. ‘That was a little premature. . 

503 Q. “ Until these last decisive experiments were made there was 
good ground to hope that when proper regard should be given to 
the facts of local relief that the level had shown to exist the gas 
rock would be found ready to respond with a paying production. 
The relief was recognized as very slight, though real, but when 
tested by the drill it was found ineffective for the purpose desired.” 
(A. Yes.) “ The first of these wells was located very near the tunnel 
in Cambridge by a citizen’s company. The point selected was a 
proper one on an east and west line. It was a little less advanta- 
geous in the direction of the axis, but still was geologically more prom- 
ising than any of the wells heretofore drilled in the town. The re- 
sult did not in any way justify the forecast. The well was drilled 
to 2,000 feet and abandoned.” And, further, on the following page, 
you say: “ Explanations can, of course, be found for these failures, 
but the trouble lies in the fact that there — nothing but failures 
to be explained. ’ 

A. Well, they have something better than that now, and they 
located on my arch, after all. 

004 Q. Then you have still further explanations of these failures, 

have you? : 
366 A. Yes, sir; vousee I deal very frankly with these things. 

[do not claim any knowledge that cannot be verified. I did 
my best to point out to these people places which were chances for 
gas. The first three, four, five, or six wells were failures. They 
have got some—quite an abundant supply now, but they are located 
on the arch, all the same. I should express my judgment now in 
about those words. 

505 Q. Let me refer now to the Lancaster field. It was the opinion 
of geologists in Ohio, was it not, that high-pressure gas in paying 
quantities could not be found in the Clinton prior to the develop- 
ment in Lancaster? 

A. Yes; I think so, though the Clinton had been recognized as a 
source of oil and gas at first. The Fremont wells obtain all their 
oil and gas from the Clinton. 

006 Q. But it was your opinion that gas would not be found in 
the Clinton in paying quantities? 

A. I didn’t expect gas in the Clinton in paying quantities. 
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507 Q. And your opinions were to that effect ? 

A. Yes, sir. If I made any expression it was to that effect. 

508 Q. The wells were drilled at Lancaster to these depths, con- 
trary to your opinion? 

A. Yes, sir; they didn’t drill for the Clinton. They started for 
the Trenton. I told them they would have to go to the Trenton. 
They followed on until they struck the Clinton. 

509 Q. Your advice was that they would find nothing in the 
Clinton ? 

A. No; but that there was no known horizon that could be de- 
pended on, and the Clinton was ineluded in that. 

510 Q. They found gas in paying quantity in the Clinton? 

A. Yes; a paying supply. 

511 Q. I wish to call your attention to what you said on the sub- 
ject of the Lancaster wells, on page 384, vol. VI, of the Geological 
Survey of Ohio, where, after recounting wells that had been drilled 
there, you say: “ More recently the Clinton limestone has been 
found a source of gas and oil in Northern Ohio. The Fremont shal- 
low wells derive their supplies from this horizon, and a well in 
Wood county has been already reported which produces thirty to 
forty barrels of oil per day from the same series. Still the discovery 
of so considerable a gas vein as Lancaster has obtained in the Clin- 
ton was altogether unexpected.” (A. Yes,sir.) “The same series had 
been penetrated during the two preceding years scores of times in 
the counties to the west and north without realizing any value 
whatever, and the conclusion already stated, that but one horizon of 
gas belongs to one locality, was counted fully warranted by the facts. 
This conclusion is not really vitiated as yet, for, although Lancaster 
is located on the edge of Berea grit territory, this stratum has no 
apparent value here. It has, furthermore, been shown that the 
Trenton limestone loses its productive power in this portion of the 
State on two counts, viz., its chemical composition and its depth 
below the sea, involving also its lack of suitable relief. Under the 
circumstances the discovery of a new source of gas, large enough to 
be respectable in a field so well tested —— was certainly sur- 

rising.” (A. Yes, sir.) “ It seems to leave but little value to geolog- 
ical forecast.” 
A. Yes, sir. 
367 512 Q. Has the value of geological forecast increased since 
that development? 

A. No, sir; I don’t know that it has—going before the drill. 

513 Q. I also call your attention to what you said in connection 
with the Lancaster field concerning the theory that the better gas 
will be found higher on the dip or toward the suinmit of the anti- 
clinal, and I read from page 385 of vol. VI of the Ohio Geological 
Report, concerning one of these wells at Lancaster, in which you 
say : “ The well head was about twenty feet higher than the location 
on No. 1, but the gas rock was not reached until a depth of 2,020 
feet was attained. In No. 2 the gas rock was found at a greater ele- 
vation than in No. 1, but in No. 3 more than sixty feet lower. The 
last well proves to be the best,a result which the present scanty 
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series of facts leave unexplained. The level at which it was struck 
would seem to place it at a disadvantage.” How does that conform 
to your theory that on these anticlinals the better well is found 
higher up? 

A. It is an exceptional fact ; as I say, more knowledge would clear 
it away. If we could have all the facts we should see some expla- 
nation. 

514 Q. More knowledge may show that instead of this field being 
exhausted we may have but just entered upon it? 

A. I don’t say that. 

515 Q. Have the better wells been found lower down instead of 
higher up? 

A. I should not feel warranted in drawing such an inference my- 
self. 

516 Q. You wouldn’t draw such a general conclusion from such 
scanty facts? 

A. No, sir. 

517 Q. Have you ever undertaken to locate gas wells from the 
geological indications at the surface ? 

A. Well, ves; [ think I may say that I have pointed out a few 
locations. I was glad to see drilling done at Sylvania. A number 
of people spoke with me in regard to that. There was a break in 
the roc«x there which seemed to me to warrant at least exploration. 
I named that in my first published report. You may say that 
was locating wells, to a certain extent. I located in the same gen- 
eral way. I advised the testing of the territory neat Grant station 
by the Kenton people. I told them they would locate more favor- 
ably at Grant station, indicating the surface rock. Then I indicated 
at Marseilles, in the edge of Hardin county. I don’t think of other 
wells that [ have advised especially. I was interested in those be- 
cause there seemed to besome geological hints. Then the Cambridge 
wells—I located some of them on the principles that I recognized, 
although I didn’t drive a stake. 

518 Q. What were the developments ? 

A. There was nothing very favorable, sir; nothing very favorable. 

519 Q. Was there anything at all favorable? 

A. Yes, sir. 

520 Q. Were there paying gas wells found at any time? 

A. I suppose you would call some of these Cambridge wells pay- 
ing wells. I hardly know whether the Grant wells are called pay- 
ing wells. I don’t think they would be. The Cambridge wells were 
the best, I think. 

521 Q. Concerning the Sylvania field, you published a‘prelim- 
inary report or statement, did you not? 

. Yes, sir. 
368 022 Q. It is not embodied in the 6th volume? 
A. No, sir. 

523 Q. You then published a supplement in 1887 ? 

A. Yes, sir. 

524 Q. Referring to the supplement of 1887 (which I have onl 
jn newspaper form, but published about April 15, 1887), I will call 
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your attention to what you have said concerning the Lucas county 
field and speaking of the extension of the Findlay break: “ North- 
ward, however, the line of the break is much clearer; it does not 
prove to be represented by a strictly continuous geological forma- 
tion, but a few sags appear in it at various points. Barring these 
depressions, however, it can be said that a line of broken structure 
extends from Findlay to the Michigan border, which it reaches 
about two miles west of Sylvania. The break is quite as pronounced 
at this point as at Findlay. The descent to the westward is at least 
200 feet in less than a quarter of a mile. The Findlay break 

a little west of Van Buren, in Allen township, through North Balti- 
more, and about two miles west of Bowling Green. Monclova, in 
Lucas county, is also on this or an altogether similar line.” You 
remember that, do vou not ? 

A.: Yes, sir. 

526 Q. Do you remember of making a report concerning the 
probabilities of the development of gas in the locality of Cygnet to 
some Columbus gentlemen ? 

A. No, sir; Ido not. After I had published this—I made no re- 
port until I had published this, and after I had published this some 
friends of mine came to me and said they had been reading my re- 
port and were struck with the probabilities atSylvania. I expressed 
to them my interest in seeing a trial made there, but I don’t recol- 
lect any report. 

527 Q. I didn’t intend to speak of a written report, but were not 
these gentlemen advised in advance of the publication of this re- 
port of the discovery you had made? 

A. No, sir. 

528 Q. I refer to Mr. Deshler and his associates. 

A. Mr. Deshler came to me and told me he had been reading my 
report. I[ gave no information in advance. 

529 Q. Didn’t they extensively lease lands in that vicinity ? 

A. 1 believe they did do some leasing. 

530 Q. And didn’t you, at their instance, several times visit that 
locality ? 

A. No, sir; not for them at all; no, sir. 

531 Q. Did you visit it for others ” 

A. No, sir; I only visited it for the interest of the survey, and I 
took pains to put in your papers here the facts as soon as we found 
them. I thought there wassome promise there, and [jtook pains to 
put them in the papers so that they would be common grounds. 
My Columbus friends got all the facts from my published volume. 
I went there repeatedly to study the facts for myself. 

532 Q. Did you not locate the wells which were drilled ? 

A. No, sir; they advised with me as to where I would call it “aes 
territory. I to!d them to the east of the break, and the break shows 
by the quarries there. 

533 Q. Do you know whether they located wells there subse- 
quently ? 

A. They located one, I know, there, but other wells were drilled 
there. 
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369 534 Q. What was the development as shown by those wells 
located by the Columbus syndicate ? 

A. It was unproductive entirely. I believe they found a little bit 
of oil. 

535 Q. Largely of salt water, was it not? 

A. I didn’t hear of salt water, but I presume so. 

536 Q. They got no gas” 

A. No, sir. 

537 Q. To what depth did they go? 

A. I think sixteen or seventeen hundred feet. 

538 Q. Didn’t they go two thousand ? 

A. Not to mv knowledge. My record there, I presume, will tell— 
in vol. VI. Turn to the record of Sylvania and see how deep they - 
were. I don’t recollect the exact facts. 

538% Q. You also called attention to Monclova township ? 

A. Yes, sir; to the broken structure, in the paragraph which you 
refer to. 

539 Q. Were there wells drilled there? | 

A. I know of wells being drilled near, but I don’t know of any 
drilled there. 

540 Q. What were the developinents ? 

A. There was nothing found there, I think. . 

541 (. Did you also indicate in some of your reports Waterville, 
in Lueas county ? 

A. Nothing more than what vou have read. There has been a 
little gas found about Waterville; that was in the same line. 

542 Q. I will call your attention to what vou said at that time 
concerning Waterville. I read from page 225, under the head of 
Waterville, vol. VI: “ This place seems to be, without doubt, on the 
line of disturbance and uplift that extends northward from Findlay 
to the Michigan line. <A well drilled here in the summer of 1887 
has aroused considerable interest from the promise it seems to hold 
out of valuable supplies of gas in the neighborhood.” At the close - 
of that paragraph vou say: “A second well drilled near Waterville 
tends to dampen these expectations of a new gas field at this point, 
as it is reported unproductive.” 

A. Yes; you see I got these paragraphs from time to time and 
worked them in, my volume being held over. 

543 Q. I am speaking of the value of geological forecasts. 

A. Yes, sir; I understand that. 

544 Q. I want to call your attention also to a paragraph with 
reference to Sylvania, in the same volume and on the same page: 
“At Sylvania, on the Michigan border, a section of unusual geolog- 
ical interest is found. Reference has been made to it in the pre- 
ceding chapter. A notable flexture of the surface strata is found 
here. All of the facts at hand seem to point to this feature as an 
extension of the Findlay break. The survey has called repeated 
attention to this broken structure and has urged the desirability of 
testing this neighborhood, so long as indiscriminate and random 
drilling is going forward on all sides. It has been urged that such 
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structure could hardly be without effect in the concentration of oil 
and gas.” It was without effect ? 
A. Yes, sir. 
370 545 Q. “ Drilling has recently been undertaken here and 
not by one company, as would have been prudent, but three 
or more wells are being sunk at the same time. The wells are not 
| yet complete, but the records as furnished by the drillers are not 
| only unexpected, but unintelligible. One thing, however, is clear, 
| viz., the promise held out by the survey is not to be verified. Be- 
; fore this volume is completed it will be possible to present a summary 
of the facts that are now being gathered.” Would those facts in any 
way confirm the theory advanced by the survey ? 

A. No, sir. 

546 Q. You found the Trenton about four hundred feet lower than 
you expected ? 

A. Yes; the rock had pitched to the northward unexpectedly. 

547 Q. In view of these facts which we have recounted—these 
failures—would vou say that the geologist or the geological survey 
would speak with much certainty as to the probable future duration 
of the gas? 

A. I don’t consider that the failure to predict the suitable location | 
of wells comes under the same head with the-failure to draw infer- 
ences from the experiences of wells or from the behavior of the gas 

‘ fields, as far as that is concerned. 
a 548 Q. Your forecast as to the result of a particular indication 
was based upon facts? ; 

A. Yes; based upon surface facts. 

549 Q. And your prediction as to the failure of the field is based 
upon facts so far as they have been developed by the field? 

| A. Yes, sir. 
| 550 Q. The facts known to you upon which you made your former 
forecasts were as certain as the facts now known to you” 

A. The facts are facts, but I didn’t have the same grounds of con- 
fidence. I couldn’t have in regard to the nature of the underground 
formation as | could in regard to the behavior of the wells de- 
veloped. 

551 Q. Did you make these predictions with the same confidence 
as you did in referring to the finding of gas? 

A. Do you refer to the exhaustion of the field? 

' 552 Q. Yes, sir. 

ay A. Yes, sir; I have very much more confidence. In those predic- 
tions I did not express great confidence; it was a suggestion that 
would lead to the testing of the territory. 

554 Q. Is natural gas used for illuminating purposes in the State 
of Ohio? 

A. To some extent; yes, sir. 

556 Q. To what extent, if you know ? 

A. Well, it is not used in any cities that have had plants, to my 
knowledge—that had plants already established for artificial gas ; 
but where a small village has got access to a gas supply they have 
used it for illumination. 
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557 Q. For both house and street illumination ? 

A. Yes, sir. : 

558 Q. Isn’t it used in Findlay ? 

A. Yes, sir. Findlay is an exception ; that and the smaller towns 
I have known. Their artificial gas plant gave out after natural gas 
was discovered. 

559 Q. Does it not makea suitable illuminant with the incan- 
descent burner ? 

A. It can be made to give good light with proper appliances. 

560Q. Do you know to what extent it is used in [ndiana for 
illuminating purposes ” 

A. No,sir. 


371 #Re-examination: 


1 Q. In the early part of your cross-examination you referred to 
the fact that natural gas had been known for ages past ? 
A. Yes, sir. 


2 Q. Have you any knowledge as to whether the gas developed in _ 


times gone by was the gas that is now produced from what we call 
high-pressure rock ? | 

A. I know of but few of the fields personally in which gas has 
been produced for long terms of years. ‘The cases which I know are 
those which furnish shale gas only,and I infer from the records that 
I have read that all this gas is low-pressure gas exuding in springs 
und used in connection with salt wells. : 

3 Q. Yourattention was specially called toa paper read by Charles 
A. Ashburner before the American Institute of Mining Engineers 
in 1887 and to an extract from that paper on page 12, where he re- 
fers to the supply of this gas as inexhaustible reservoirs. I will ask 
you to read in connection with extract to which your attention was 
specially called the context. 

A. “ The relative proportion of water, oil, and gas and the press- 
ure under which they exist in the reservoir rocks must, of course, 
affect the amount of gas which can be obtained in any given time 
from a well, and also the duration of the well. This is too great a 
subject to be fully treated in this place; but it may be sufficient to 
state that the amountof gas which can be commanded per day from 
a given gas territory and the duration of the gas in the large gas 
districts, such as that surrounding Pittsburgh and in Warren county, 
Pa., and in the Findlay district, Ohio, will certainly be as great as 
has been claimed by Professors Leslie, Carll, Orton, and myself, who 
have given this subject the most careful consideration. That the 
bulk of the gas which can be obtained for commercial purposes now 
exists and is stored up in inexhaustible reservoirs I have no doubt ; 
still, at the same time, there is a slow accretion to the supply con- 
stantly going on, which is a product of the continuing distillation 
of carbonaceous matter contained in the rocks. This product is 
— small, however, that it can hardly enter into consideration of the 
question from a commercial standpoint.” I venture to say that the 
word “ inexhaustible” —; as it seems to me that the word makes no 
sense with the rest of the sentence. 
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4 Q. If you can briefly I wish you would state what you consider 
the main difference between shale gas and high-pressure 

A. Shale gas of the lake shore, for pomant is derived from the 
black carbonaceous shale that possesses a ratable percentage of pe- 
troleum distributed all through the mass. You drill! into the rock 
anywhere and tind a small per cent. of petroleam—one-tenth one 
one per cent., maybe, or one or two per cent, and sometimes more 
than that. That petroleum appears to decompose into a weak out- 
flow of shale gas that is maintained, as in the Fredonia field, for 
generations, and wells will yield ten, fifteen, or twenty thousand feet 
of gas per day, as in the Fredonia wells, and down to fifteen hundred 
feet per day. On the other hand, the rock gas is contained in the 
porous rock and subjected to the pressure of salt water; at least it is 

always found associated with salt water. 
372 5 Q. You have already expressed a decided opinion as to 
the durability of the gas wells in Northwestern Ohio. I 
think I understood, from some portion of your cross-examination, 
that you yourself had made measurements of various wells in the 
Northwestern Ohio field. 

A. Yes, sir; I have made measurements. 

6 Q. And is that opinion as to their durability based as well upon 
your own measurements as upon information you have derived from 
others familiar with that locality ? 

A. Yes, sir. : 

7 Q. Further referring to the Ashburner pamphlet, your atten- 
tion was called to an extract from that pamphlet on page 10. I will 
ask you to read, in connection with that extract, the context as you 
did in the case of the previous extract. 

A. “The tendency of natural gas, petroleum, and water, which 
are invariably associated, to some extent, in ail oil and gas districts, 
to separate according to their specific gravities makes it essential 
that the dip of the reservoir rock and the position of anticlinals and 
synclinels shall be taken into consideration in locating oil and gas 
pools and oil and gas wells. If the reservoir rock were uniformly 
porous and homogeneous over the arch of the anticlinal, the crown 
of the latter being level and its cross-sections, transverse to its axis, 
being entirely similar throughout its extent, the best Ss 
territory would, of course, always be found on the crest of the anti- 
clinal, immediately over the anticlinal axis, and the so-called anti- 
clinal theory would always be a safe and unvarying guide for the 
location of a gas pool. Such conditions are never universal in any 
oil or gas district with which I am familiar.” I accept all those 
statements. | 

8 Q. Are not those statements in conformity with the theories you 
have already expressed in your direct and cross examination ? 

A. Entirely so. I meant to cover that ground. 

9 Q. Your attention was also called to Ashburner’s Appendix, page 
473 (Crew’s treatise). I will simply ask — to state when that was 
written. 

A. Mr. Crew has been dead fora number of years. I think it 
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was written about the same time as the Ashburner pamphlet. I see 
no date that would determine it. 

10 Q. You have examined this report? 

A. Yes; I am familiar, in a way, with Mr. Crew’s volume. 

11 Q. But there is nothing in that report to indicate when that 
appendix was written by him? 

A. It is not far removed from the date of the report we have had, 
which comes in about 1887, I think. 

12 Q. Your attention was called specially to paraffine and other 
obstructions retarding the flow of oil wells and of gas wells. I will 
ask you whether either paraffine or other obstructions retarding the 
flow of a gas well would diminish the rock pressure as measured at 
the mouth of the well. 

A. I don’t see how it should. 

13 Q. The flow of a gas well, then,is not indicated by the rock 
pressure ? 

A. No, sir. 

14 Q. To close, then, I will give you an opportunity to make 
373 any explanation that you think it necessary to make not 
_ called out by the cross- “examination or the redirect examina- 

tion just made by myself. 

A. Well, sir, I have gone over the ground pretty carefully, under 
the questioning of the cou nsel, and I do not kuow that I need make 
any statement in addition. 

15 Q. Has there been any suggestion, either from the reading of 
your own reports or the reading of the reports of others, that would 
induce you to make any change in the statements and conclusions 
that you have arrived at in your deposition ? 

A. Oh, no, sir. [have had my own work, of course, directly in 
mind, and | am on the book as to that, and they know what ground 
I have taken—what ground I hold. My views are perhaps incor- 
rect, but thev are my own and they are settled to some extent. 

16 Q. They are from your examination of the various fields that 
have been drilled ? 

A. > have based my conclusions upon the woes that I have ob- 
taine 


(The further taking of depositions herein is adjourned to Sat. a. 
m., Noy. 23d, 1889.) 
ol4 SATURDAY A. M., November 23, 1889. 
The further taking of these depositions resumed, in accord- 
ance with last adjournment, at the office of Brown & Geddes. 


Present, representing complainants: A. W. Scott, Esq. 
“ representing defendants: Clarence Brown, Esq. 


CHARLES L. Srock, of lawful age, being first duly sworn by me, as 
hereinafter certified, deposes and says, by way of further cross-ex- 
ainination, as follows : 


Mr. Brown: 


1 Q. You are the same person who has testified heretofore in this 
Toledo Natural Gas case ? 


is 
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A. Yes, sir; I gave testimony here some two or three weeks ago. 

2 Q. How long have you been connected with the natural-gas 
business ? 

A. For the Northwestern Gas Co. ? 

3 Q. For any company. 

A. I have been connected with the oil and gas business for about 
twenty-seven years. 

4Q. And where? 

A. In Pennsylvania, and three years here in this city. 

5 Q. How long have you been connected with the esiibaimitiat 
Ohio Natural Gas Company ? 

A. About six years. 

6 Q. With the Northwestern Ohio Natural-Gas Company, I mean. 

A. Well, it is a little over three years. 

7 Q. What was the state of their work when you commenced to 
work for them in Northwestern Ohio ? 

A. We had only one well at that time. 

) 8 Q. What was the stage of the work of construction of the pipe 
ine? 

A. We constructed a line from that well to the village of Fostoria. 

: Q. When did you come to the Northwestern Ohio natural-gas 
field ? 

A. In August, 1886. 

10 Q. And have you been engaged continuously since that time 
in the field? 

A. Yes, sir. 

11 Q. What position did you occupy when you first went into the 
employ of the Northwestern Ohio Natural Gas Company ? 

A. The same asI donow. I had the superintendency of the wells 
and put in plants in those towns. 

12 Q. You were superintendent of the field-work generally. 

A. Yes, sir. 

13 Q. Were you acquainted with the wells drilled by the North- 
western Company from the time you came here down to the present 
time? 

A. Yes, sir. 

14 Q. Where was the first well drilled by the Northwestern ? 

A. Well, I am perhaps a little bit ahead of my story. The first 
well, I believe, was drilled by the Fostoria Company. 

15 Q. I meant where was the first well drilled after you came. 

A. I was just thinking whether the Northwestern—where they 
commenced to drill after I came here, but I think the first well 
drilled by the company was in Portage township, and I can’t name 
the section. 

15 Q. Can you name the owner of the property ? 

A. Mr. Wickenheiser. 

17 Q. In Portage township, of Wood county? 

A. Yes, sir; now, I think that was the first well that the company 

drilled. 
370 18 Q. What was the capacity of that well when it came in? 
A. It was no good. 
43—1215 
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19 Q. How many wells did the Northwestern Company have 
when they began the first work of constructing the first line? 

A. I got this subpeena last night about 11 o’clock, and the infor- 
mation that you probably want to obtain from me belongs entirely | 
to my employers, and I have had no chance to say anything about 
that to our general manager, and I wouldn’t be willing to give up 
any information about their business without their consent. 

20 Q. Do you decline to answer ? 

A. Yes, sir; without more time to consult with my employers ? 

21 Q. How much time will that require? , 

A. I couldn’t say. It is hard to tell where they are—where I 
might find them. 

22 Q. Where is vour principal office ? 

A. Oil City is the general manager’s office. 

23 Q. Who is general manager? 

A. C.N. Payne. 

24 Q. Where is the principal office of the company ? 

A. 1 suppose it to be in Toledo. 

25 Q. Don’t you know? 

A. I suppose it is Toledo. 

26 Q. Don’t you know? 

A. Well, no; I can’t say that I do. 

27 (). Who is your next superior officer ? 

A. Mr. 'Tomkin. 

28 Q. Where is he? , v 

A. He is in the State of Kansas. : 

29 Q. Is he temporarily absent, or has he left? 

A. Yes, sir; temporarily absent. 

30 Q. Whom do you make reports to in Mr. Tomkin’s absence ? 

A. To Mr. Payne. | 

361 Q. Have you any connection with the Toledo office? | 

A. No, sir. | 

32 Q. You make no reports to the Toledo office at all ? | 

A. No, sir. 

33 Q. Where are Mr. Tomkin’s headquarters ? 

A. At Toledo. ? 

34 Q. Don’t you report to him at Toledo? 

A. Sometimes I telegraph. If I want some supplies I notify him. 

= Q. Don’t you have business transactions with the Toledo 
office ? 


A. No, sir; not any more than sending in a pay-roll. > 

36 Q. The office in Toledo is the general office of the company, - 
isn’t it ? , | 

A. The general offices of the company, I suppose; yes, sir. | 

37 Q. Who is the president of the Northwestern Ohio Natural | 
Gas Company ? 


A. Governor Fostor. 

38 Q. Where does he live? 

A. He lives in Fostoria. 

39 Q. Have you had any instructions from your employers since 
you testified here ? 
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A. No, sir; not any. 

40 Q. Had you any instructions at that time as to your testi- 
mony? 

A. No, sir; not any. 

41 Q. Why did you then respond to the subpoena and give your 
testimony ? 

A. Because the questions you asked me were not the questions 
you, were about to ask me; it was not properly testifying to the 
company’s business. You now propose to ask me about the life of 

the wells. 
376 42 Q. Have you any objection to testifying to the life of 
the wells? 

A. I am willing to give you my opinion, but I am not willing to 
give any of the company’s business away unless I am satisfied that 
I should do so. 

43 Q. You are not willing to back up your opinions by the facts 
showing that the wells have given out? 

A. I don’t know that wells have given out. 

44 Q. You testified to that? 

A. To my opinion. 

45 Q. Your opinion is not based upon facts? 

A. It is principally. 

46 Q. You testified that wells were giving out ? 

A. Yes, sir. 

47 Q. You say you never knew of one giving out? 

A. We have had no wells give out—not here. Any of the wells 
we have drilled within the last three years haven’t given out; that 
is what T want you to understand. They are not as strong as they 
were two years ago. They have not been abandoned; that is what 
I want to say. 

48 Q. You have stated in your direct examination that you 
measured the rock pressure and supply of gas wells in the North- 
western Ohio territory during the last three years ? 

A. The rock pressure; yes, sir. 

49 Q. And the supply also of the wells” 

A. I don’t remember about that, but I presume I did. I don’t 
remember of speaking anything about the size of the wells. 

50 Q. I will refer you to vour testimony on page 78, question 12, 
in which the question is asked you: “I will ask you first, before 
you begin to make vour statement, whether you have made measure- 
ments as to the rock pressure and supply of those wells,” and to 
which you answered by saying, “ Yes.” 

A. Yes, sir. 

51 Q. You have made measurements of the rock pressure and the 
supply of wells in the Northwestern field ? 

A. Yes, sir. 

52 Q. What wells? 

A. Well, a number of wells. I have measured the capacity and 
the rock pressure of almost all of the wells that we have. 

53 Q. Of the Northwestern Company ? 

A. Yes, sir; and some other people’s wells. 
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54 Q. You say that about three years ago, in further answering 
this question, that you had a well that would show in three minutes 
450 pounds? 

A. Yes, sir. 

55 Q. What well was that? 

A. That was the Godsend. 

56 Q. Now, you say you have a well drilled since that time, about 
a year ago, in the same neighborhood, that showed 245 pounds? 

A. Yes, sir. 

57 Q. What is that? 

A. It is drilled on the Perrine farm. We have got no name for 
the well; on the Perrine farm, in that neighborhood. 

58 Q. You have stated further in answer to a question that there 
has been a diminution of the pressure of that amount in that 
locality ? 

A. Yes, sir. 

59 Q. Did you get that from the measurements of any others than 
those two wells? 

A. Yes; I got that from the wells generally—from the wells in 
that locality. 

60 Q. What locality is that? 

A. That would be in the edge of Perry and Bloom townships. 

61 Q. In Perry township, Hancock county ? 
377 A. No; In Perry township, Wood county, and in Bloom 
township, Wood county. Well, it would reach over into 
Hancock,too. There is the county line there, and some of those wells 
reach over into Hancock county. 

62 Q. Is this on the eastern or on the western side ? 

A. It is on the eastern side of Bloom and on the western side of 
Perry. 

63 Q. Was this 220 pounds in the well measured about a year 
ago taken for three minutes, the same as the one before ? 

A. No, sir; it took twenty-five minutes to raise that pressure; I 
think it was twenty-five minutes. I can tell by some notes that I 
have (refers to book); twenty-five minutes. Now, you understand how 
this was, do you? 

64 Q. Yes; is it not true that that does not always arise through 
the lapse of time, but that you may take one well and measure it 
and it will run up toa certain pressure for three minutes, while 
another well in the same field at the same pressure will take four 
or five times as long? 

A. Yes; it is according to tle capacity of the well; they all rise 
to the same point. 

65 Q. The capacity of the well is not determined by the rock press- 
ure? 

A. No, sir. 

66 Q. Then this mere fact that it takes one well three minutes to 
show 450 pounds and another well twenty-five minutes to show 225 
pounds shows that the well is diminished in capacity ? 

A. That well that showed 450 in three minutes wouldn’t show 
three hundred pounds to-day in twelve hours. 
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67 Q. Wouldn’t now? 

A. No, sir. 

; 68 | But that pressure alone wouldn’t determine the capacity of 
the well? 

A. That pressure shows that the pressure is going off the field; 
that the rock pressure is going off the field ; that the capacity of the 
well is growing smaller. 

69 Q. Don’t some of the smallest wells in the field have just as 
high a rock pressure as the largest ones? 

A. Yes; but the capacity of the well is what raises the rock press- 
ure quick or is a long time in doing it. 

70 Q. When was this Godsend well measured last ? 

A. In August—last August. 

71 Q. Is that the measurement you have given here? 

A. Yes, sir—that is, you have the measurement there, have you ? 

72 Q. Yes; how long has that Godsend well been in use? 

A. That Godsend well has been in use—it will be three years the 
25th of next December. ! 

73 Q. And in what connection has it been used? 

A. It has not been used continually; it has been shut in a part of 
the time. It has been used for Fostoria. 

74 Q. Wasn’t it one of the first wells connected with the line? 

A. Yes, sir. 

75 Q. And hasn’t it been connected with that line practically all 
the time since? 

A. Certainly, but not turned in the line. 

75 Q. What portion of the time has it not been used ? 

A. There has been in the summer season now three years. There 
would be probably one year of that time that the well was not in 
use. 

77 Q. Was it connected with any other line than Fostoria? 

A. Oh, ves; our lines are all connected. 
378 78 Q. When this well was shut off from the Fostoria line 
was it turned in onto any other line? ? 

A. No, sir. There was a well drilled at Bloomdale and finished 
before this well ; that is hearsay ; I don’t know. 

79 Q. I speak of your company. 

A. Well, this well was not drilled by our company. 

80 Q. It was one of the first wells drilled there? 

A. Yes, sir. 

81 Q. Isn’t it true that for quite awhile it was the only well used 
to supply Fostoria? 

A. Oh, no; before the lines were put in we had other wells drilled 
on that same farm. 

82 Q. Wasn’t this well used alone ? 

A. No, sir; she wasn’t a large well. 

83 Q. Are all of these other wells in that district still in use? 

A. Still in use; yes, sir. | 

84 Q. What was the capacity of that well when it was first turned 
in? 


A. The Godsend ? 
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85 Q. Yes; when it first came in. 

A. I didn’t measure it. The measuring of wells by the million 
was something I didn’t- know anything about until [ was here for 
some time. It was reported by the man superintending the gas 
works that it was a three-million well, but, of my own knowledge, I 
knew nothing else about it. 

86 Q. How many wells besides the Godsend did you have con- 
nected with the Fostoria line at that time, while you were using the 
Godsend ? 

A. I don’t remember how many wells we did have in at first. 

87 Q. Approximately. 

A. Well, I think we had about four. 

88 Q. What was their capacity as compared with the Godsend ? 

A. I never measured any of them to get the number of cubic — at 
that time. . | 

89 Q. From the pressure what would you say was their capagity 
as compared with the Godsend ? 

A. I couldn’t tell you; the territory was new. At that time the 
pressure would raise quick—in new territory—even if the well was 
small. I think they were pretty much like the Godsend. I don’t 
think there was much difference in two of them. My judgment 
would be that they were verv near-alike. They were drilled within 
a half a mile of each other; very close together. 

90 Q. You say there isa diminution in the pressure in all that 
territory down there. What diminution is there ? 4 


A. There is a shrinkage in pressure from 450 to 375. 

91 Q. Within that time has this shrinkage occurred ? 

A. A year ago now we could get four hundred and ten pounds at 
Van Buren, and now we only get three hundred and seventy- 
three. 

92 Q. Does this apply to the Stewartsville field ? 

A. Yes. I was surprised at that. 

93 Q. And where your wells are ? 

A. Yes, sir. 

94 Q. Does the Stewartsville field include the Mellott territory, so 
called ? , 

A. Yes, sir. 

95 Q. And your statement includes the Mellott well ? 

A. Yes; that is what surprised me, and when I put the gauge on 
I expected to get a pressure there. 

96 Q. That is the well upon which you base your statement that . - 
the pressure is 375 now? 

A. Yes, sir. 
379 97 Q. What is the comparative capacity of these wells in 
the Stewartsville field with what they were one year ago? 

A. There were no wells there a year ago. 

98 Q. Compared with what they were when the wells were first’ 
discovered in the Stewartsville field. 

A. That I don’t know. 

: Q. Were you familiar with the capacity of those wells in that 
leld ? 
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A. Yes; as far as our wells went; more particularly about Van 
Buren. There were no wells at Stewartsvillea year ago now, I think. 

100 Q. The wells at Stewartsville were there last winter? 

A. There is a well on what they call the tube works, on the 
Skinner property, that has been down—how long—I don’t know just 
when it came in, but I was never over there to take the pressure. 

101 Q. Don’t you know the brick-yard well in Stewartsville ? 

A. I think it has been in for some time. That is a small well— 
that is, I heard it was when it was new. 

102 Q. The Mellott well has been in since last spring ? 

A. Yes, sir. 

103 Q. Nearly a year? 

A. I think it was in March when it was finished. I am not posi- 
tive. 

104 Q. It was in the spring of 1889? 

‘A. Yes, sir. 

105 Q. And other wells were drilling at the same time as the 
Mellott well? 

A. Soon after that they commenced to drill. | 

106 Q. And a number of wells came in shortly afterwards? 

A. Yes, sir. 

oa Q. Were you familiar with the capacity of those wells in that 
field ? 

A. Some of them. 

108 Q. What is the capacity of those wells as compared with what 
it was in the spring, at present? 

A. I wouldn’t think there was any great amount of difference, 
because there has been no great amount of gas taken away from 
there—only what Findlay has taken. 

109 Q. Are you not taking gas from there? 

A. I couldn’t say. 

110 Q. Didn’t you connect up the Mellott well long ago? 

A. Yes, sir. 

111 Q. Didn’t you connect that up last June? 

A. No, sir. , 

112 Q. Has there been any dimunition in the capacity of any of 
the wells in the Stewartsville field, to your knowledge? 

A. There has been this—you press for that question? One of our 
wells has shown a decrease in closed pressure within the last six 
months; quite a decrease in one of our large wells. 

113 Q. tn the Stewartsville field ? 

A. Yes; it is at Van Buren. 

114 Q. How long have the wells been in use at Van Buren ? 

A. They have been in use for two years. 

115 Q. I speak now of the Stewartsville field a tye territory 
immediately about Stewartsville, including the Mellott, Skinner, and 
the brick-yard well, and the wells in that locality. 

A. This well on the Skinner—I don’t know how much that was 
used. 

116 Q. Do you know yourself of any diminution in pressure of any 
well in the Stewartsville field proper ? 
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A. I can’t say that I do. 
380 117 Q. Do you know the capacity of any of the wells in 
that field ? | 

A. Yes, sir; quite a number of them. 

118 Q. What ones, to your knowledge? 

A. I know the capacity of the Mellott and the number one on 
the Skinner 

119 Q. The Toledo? 

A. I don’t know whose it is. It was drilled by Neiss & Ross. 

120 Q. Where is it located with reference to the Mellott well ? 

A. One hundred feet from it or thereabouts. . 

121 Q. What is the capacity of those wells? 

A. The capacity of that well when I took it was about five mil- 
lions and a half, after being shot. 

122 Q. That is the Skinner well ? 

A. It was a little over three million before being shot. 

123 Q. How long ago was that taken? 

A. Right away after the well was finished, and I can’t say now 
when that was. It was some time in the summer. 

124 Q. Have you taken the capacity since ? 

A. No, sir. 

125 Q. What was the capacity of the Mellott well ? 

A. Twenty-eight millions. 

126 Q. When was that taken ? 

A. That was taken before the well was tubed, thro’ the casing. I 
can’t give you the date. . 

127 Q. About how long ago? 

A. I think it must have been in March. 

128 Q. Was that taken by you? 

A. Yes, sir. 


129 Q. Have there been wells drilled immediately across the road 


from the Mellott ? 
A. Yes, sir. a 
130 Q. Do you know the capacity of those? 
A. I don’t know ; no, sir. 
131 Q. Do you know what they are reported to be? 
A. Yes; the well immediately across the railroad is a very light 


well. Mr. Harris, the owner, told me he thought she wasn’t over a | 


million and a half. 

132 Q. Do you know the farmer’s well across the road ? 

A. Yes, sir. 

133 Q. Did you ever measure that ? 

A. No, sir; they reported the capacity of that as two millions. 

134 Q. Do you know the capacity of the second and third wells on 
the Skinner tract? 

A. No, sir. | 

135 Q. Has there been any diminution in the capacity of those 
rey that vicinity, to vour knowledge, from any cause, of those 

wells ? 
A. Not that I know of. There is a batch of little small wells in 
there, as well as good wells. 
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136 Q. Referring again to your direct examination, on 79, 
No. 15, you were mo “ Does your experience in the field teach 
you that there is a limit to the supply of any gas well yet discov- 
ered”? and you answer, “ Yes.” 

A. Yes, sir. 

137 Q. What is the limit? 

A. It varies, according to my knowledge of wells before I came to 
Ohio. I have known a large well to run down in two years, so that 
she was practically worthless to put in a line and send gas for any 
distance, and I have known wells to last for four years and be pretty 
good wells. What I mean by that is this: a large well, that we 
couldn’t get tubed, in two years’ time we could tube with a two-inch 

pipe, for she only showed a pressure of 120 pounds. She was | 
381 one of the largest wells drilled in that section, in Pennsylva- 

nia. The owners of that land didn’t own the surrounding 
land, and they went in there and drilled just as thorough as they 
could, and the result was in two years’ time they had nothing. 

138 Q. Can you fix any definite limit to a well ? 

A. You can’t fix any definite limit when the gas will go out of a 
well if the well is kept dry, but if salt water gets in there she goes 
out right away. 

139 Q. How do you keep salt water out of a well ? 

A. When once it gets in, unless it comes in at the bottom, I 
don’t know that you can keep it out unless the pressure of the gas 
is strong enough to throw it to the top every time. 

140 Q. Do you maintain a back pressure on the wells for the pur- 
pose of keeping out salt water? 

A. I don’t open the well up wide; no, sir. 

141 Q. What is the back pressure necessary to keep on a well to 
keep the salt out ? 

A. I don’t know that. 

142 Q. About what is the pressure usually maintained ? 

A. My idea would be, that the more pressure there is kept in the 
well, the longer the well would last ; but, uf course, in order to supply 
a line with gas you would have to almost give that line the rock 
pressure if you was going to carry it any distance—your gas, to 
carry it any distance. 

143 Q. You say in your former examination that from your 
knowledge of the gas business you would say it was very hazard- 
ous to try to conduct a volume of gus thirty or forty wiles for 
any particular length of time? 

A. Yes; that is my opinion. 

144 Q. Why? 

A. Because the wells are short-lived, and it certainly would be a 
hazardous business for a man to go into and invest his money in, 
unless he was sure of a large amount of gas to supply his line. Now, 
there is no man sure of that. 

145 Q. Then you thiak that all those enterprises going on here in 
Northwestern Ohio are very hazardous ? 

A. I certainly do. 
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146 Q. How many lines are your company building at the pres- 
ent time? 

A. I don’t know. 

147 Q. Haven’t you anything to do with that ? 

A. Not outside of the field. 

148 Q. Don’t you know they are extending the line from Fremont 
to Sandusky ? 

A. I have heard so. 

149 Q. And from here to Detroit ? 

A. I have read such a thing in the papers. 

150 Q. Do you know about how many lines are being constructed 
to the Findlay field ? 
A. I don’t know. ' 
151 Q. Your company has two to Toledo ? 


A. We have always had one, and I[ have heard or read in some 


paper that they had the other one. I have had nothing to do with 
the other line, so far. 

te Q. You have a line to Tiffin, have you not? 

A. They had a line to Tiffin. I heard that our company had 
that line, but now I don’t know anything about it of my own 
knowledge. 
382 153 Q. You have a line to Fostoria ? 
A. That I know; I laid it myself. 

154 Q. And one to Fremont, Clyde, Bellevue, and Sandusky ? 

A. I know nothing about Clyde, Bellevue, and Sandusky. I know 
~ the Fremunt line and of the Toledo line and of the Fostoria 
ine. 

155 Q. Do you know that there is another line to Fostoria be- 
sides yours? 

A. Well, I guess Ido. I think I saw them laying that line. 

156 Q. Isn’t there another line to Tiffin besides yours ? 

A. I don’t know that. 

157 Q. Do you know anything about a line to Kenton ? 

A. No, sir. Do you mean from our field to Kenton ? 

158 Q. From the Findlay field to Kenton ? 

A. I don’t know anything about that. 

159 Q. Do you know about the line to Bowling Green ? 

A. No, sir. 

160 Q. You don’t know whether Bowling Green is supplied with 
natural gas ? 

A. Ido not. I never was in the place. 

161 Q. Or North Baltimore ? 

A. I have been to North Baltimore. 
there rather lavishly. 

162 Q. You have ‘the entire charge of the field, have vou not, for 
the Northwestern Company ? 

A. I —_ ect they think so. 

163 Q. Don’t you understand you have? 

: ~4 I never have been instructed that I had full charge of the 
e 
164 Q. Is there anybody over you in the field ? 


They appear to burn gas 


So 
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; A. No, sir; I merely go on and do the things that I see that want 
oing. 

165 Q. Are you drilling wells in the field ? 

A. Once in a while we drill one. 

166 Q. Are you not making preparations at this time for your in- 
creased lines to Sandusky and to Detroit ? 

A. We have made some preparations, of course. The com. 
had a large well down there. They didn’t just exactly buy that 
well and let it stand there and waste away; they laid a line to it 
and took the gas away from: it. 

167 Q. To what well do you refer? 

A. To the Mellott well. 

168 Q. That is connected up to the line already ? : 

A. It has been connected for about a week or ten days; prob- 
ably about ten days. This I know, because I connected it. 

169 Q. To which line ? 

A. That was connected to the two lines. 

170 Q. Which ones were they ° 
* A. Both the ten-inch. 

171 Q. Those are the two Toledo lines? 

A. Yes, sir. 

, 172 Q. Are there any other wells connected with the Toledo 
ines ? 

A. Yes, sir; we have wells connected to the lines. 

173 Q. I mean to the Toledo lines ? 

A. Yes, sir. 

174 Q. Turned in? 

A. I don’t know about that to-day. 

175 Q. Isn’t it true that the Mellott well has been furnishing the 
two Toledo lines since it was connected ? 

A. No, sir; there is not a shadow of a truth in that—in any such 
a story. 

276 Q. How many more wells are connected with the Toledo 
lines ? 

A. Probably forty. 

177 Q. And turned in ? 

A. We put the wells on just as the pressure is required, 
383 just exactly. You ask me how many wells are turned in. I 
couldn’t tell you, nor no other man could tell. you. 

178 Q. You are the person who is in chargé of that, are you not, 
there ? 

A. Yes, sir; but I am not out in the field in the middle of the 
night. Sometimes I am there late, and I know just what wells are 
on. When I am there I generally know what wells there are on a 
certain line, but the lines take care of themselves, kind of. We 
have telegraph operators there, and here, and when they need a 
little more gas they telegraph. It is not directly under my super- 
vision. 

179 Q. What is the average number of wells turned into the To- 
ledo line each day, in addition to the Mellott ? 

A. Well, not less than ten. 


geo ee 
<a eaiaomneg aaj ° 


sepa 
ee ‘ “s 
oe ee ee 
ae emcee ahs 


i Ste MR 42 " 
main a 


$4 
= on 


3 “a 
POG we ‘ i. a ete tt erent 
oe bis F 4 ok * ee dae oes ee 7 
2 os ene Pe cae ee ~ . pe nan es te oe " = 
s site eS PS aa 4 a "a4 —— zy rolls # Py eats Mee ZT inthierl » © Lae = ™ “ - 
AANA i Bs . a 
Jecsteatumstinape tne 
‘ . singe tees 
en . wed nae ’ > gala a. 
ee — oy _—— 


8 JAMES W. FELLOWS ET AL. VS. 


180 Q. What would vou say was the aggregate capacity ? 
A. Now, I think—I don’t think there is less than ten wells, but, 


as I told vou before, they are not in all the time. At the night 
time the Mellott well must be shut up. 


181 Q. Why? 
A. The pressure raises—that is, when shut off here. Here is a 


3 emg coming up on the high side of your regulator in the main 
i 


ne, and you shut off wells to keep your pressure down. 

182 Q. And the Mellott, being the greatest, that pressure has to 
be taken off the line? 

A. Certainly. That well raises the pressure so much faster than 
any other well. We have to shut the Mellott well off. 

183 Q. What would you say was the aggregate capacity of the 
ten wells, perhaps, connected daily besides the Mellott? 

A. I couldn’t answer that. I don’t know. 

184 Q. Will you state approximately? I don’t expect you to be 
exact. 

A. No; I don’t think I could, because some of those wells I am 
not acquainted with. They belong to the other company, and I 
don’t know what they are. I don’t have charge of them. I have 
not got over there yet. 

185 Q. In what field are they ? 

A. Those wells are part of them in Hancock and part of them 
in Wood county—I don’t know but they are all in Wood county. 
I think, probably, they are all in Wood county. 

186 Q. In Bloom township ? 

A. Mostly in Bloom township. 

187 Q In the north or south part? 

A. In the south part. 

188 Q. Do those wells in the south part of Bloom average above 
three million ? 

A. Yes, sir. The average of the wells in Bloom township, as far 
as I know—those wells I am talking of now—they belonged to the 
old Toledo Company. I don’t know what they average, but Imis- 
trust there is some of them very good wells; but the wells [ know, 
they would average over three million. 

189 Q. How much will they average—the wells in Bloom town- 
ship ? 

A. I think in all probability our wells in the south part of Bloom 
township would average four millions. 

190 Q. Do you speak of those from your knowledge of the wells 
for two or three years ? 

A. Yes; I measured all of those wells. 

192 Q. What was their average when they were first struck ? 

A. Well, the average of the wells would be considerably more 

than they are now, when they were new. 
384 193 Q. Is that based upon measurements taken then and 
now ? 

A. That is by our employés. Not exactly; no, not. measure- 
ments taken by our employes now. 

194 Q. But from a diminution of the rock pressure ? 
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A. Of the rock pressure. 
195 Q. You conclude that? 
A. Yes, sir. 

196 Q. I don’t understand you to say that you have made meas- 
urements recently to ascertain that? 

A. Not within six months. 

197 Q. You speak of its being necessary to turn off some of these 
wells, and particularly the Mellott. About what time is it necessary 
to turn off these wells and reduce the pressure ? 

A. It is according to the consumption here in town, according to 
the temperature of the atmosphere. There is no particular time 
when they are turned off. | 

198 Q. Isn’t it true that along about six or seven o'clock, when 
the factories are turned down and other kinds of business stop, that 
the pressure runs up? | 

A. Certainly. Whenever you shut off the consumption your 
pressure will start up. 

199 Q. Isn’t that about the time it occurs, along at six or seven 
o'clock ? 

A. It would be some time in the evening when they would be 
obliged to shut off some wells. 

200 Q. When do you find it necessary to turn them on again? 

A. When would you think ? 

201 Q. I should think along about five or six o’clock in the 
morning. 

A. It is nearer midnight. 

202 Q. That is when the consumption begins to increase, does it ? 

A. In order to maintain your pressure, you have got to commence 
very early, before they begin to draw off. If they ever get the start 
of you, you never can get the pressure up. 

203 Q. In orderto have the pressure here at the time the increased 
consumption begins, you turn your wells in again at what time? 

A. From two o’clock—along about two o’clock in the morning— 
from two to three o’clock. It depends entirely upon the state of the 
atmosphere—the weather. 

204 Q. Do you know what the capacity of the two Toledo 
lines is? 

A. Not exactly. 

205 Q. Approximately ? 

A. What they deliver here? 

206 Q. Yes. 

A. That would be owing to the pressure. 

207 Q. Upon any given pressure—with the average pressure? 

A. We disagree somewhat about that—that is, some of us. I claim 
that we don’t supply Toledo with more than fifteen or twenty mil- 
lion feet of gas out of the Northwestern line. 

208 Q. How do you arrive at that conclusion? What is the basis 
of your computation ? 

A. It is the number of fires and the pressure carried here—the 
amount of gas. While it is a guess, of course, it isthe amount of gas 
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consumed in thecity. Of course, it is guess-work, but I think I come 
pretty near to it. 

209 Q. What I want to know is whether you reach this conclu- 
sion by the information of the number of fires, and so forth, or 
whether you reach it from the size of the line and the press- 

ure? 
385 A. I reach it from the number of fires ; that is guess-work, 
about the number of fires, and the size of the lines also, 
and the pressure carried in the city. 

210 Q. Can you tell what the capacity of a ten-inch line, about 
thirty-six miles in length, is with any given pressure which you 
may name? 

A. I don’t think I could tell that. 

211 Q. You can’t make that computation ? 

A. No, sir; I don’t think I could. 

212 Q. What is the pressure maintained here at the city ? 

A. I don’t know what they do carry here now. 

213 Q. Generally ? 

A. I think they intend to carry one hundred pounds. 

214 Q. That pressure of one hundred pounds carried at the city 
is carried at the end of the main line—at the city limits ? 

A. Yes. 

215 Q. It is not in the distributing pipes ? 

A. No; it is at the regulator outside of the city. 

216 Q. And, in order to maintain the pressure there, what press- 
ure is it necessary to maintain in the field ? : 

A. That is altogether owing to your consumption. If your con- 
sumption is very large it will take the whole rock pressure. 

217 Q. What is the average pressure maintained ordinarily through 
the day to maintain one hundred pounds pressure here ? 

A. In the field ? 

218 Q. Yes. 

A. Well, we generally carry 290 to 300. 

219 Q. And, with the ordinary daily consumption, that gives you 
a pressure of one hundred at the city limits? 

A. Yes, sir. 

220 Q. And that is about the pressure, is it not, at which the gas 
is supplied to the distributing pipes through the city ? 

A, They intend to carry about one hundred pounds or ought to 
carry about one hundred pounds to give everybody plenty. The 
pressure is reduced to six-tenths within the high-pressure regulator 
put in out there, and then the gas passes through that until it gets 
down to twenty pounds; that is the state of the high before it goes 
to the low ; that is my idea—from twenty to thirty pounds. 

221 Q. Then you say it is, from the high-pressure lines, reduced 
to what? 

A. Six-tenths ; mercury pressure is about that pressure; that is 
about the average pressure through the country in low-pressure 
lines. Our people may carry more or may curry less; Iam not 
sure. 

222 Q. That is according to consumption ? 
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A. No. You can’t have your pressure in the main line up and 
down ; it hadn’t ought to. If your regulators are worked properly 
they will maintain that pressure all the time, because as the con- 
sumption increases it will open up. 

223 Q. The statements which you have given are based upon the 
knowledge which you have of the Northwestern line, so called, are 
they not? 

A. Yes. 

) 224 Q. And do not refer, as I understand you, to the Toledo 
ine? 

A. Not so much to the Toledo line. 

225 Q. The Northwestern line is a ten-inch line? 

A. Yes, sir. 

226 Q. Its entire length to the south limits? 
386 A. No. We have two eight-inch lines running from the 
ten, outside here a mile or so, that connects in with the ten- 
inch ; there are two eights. . We didn’t ran the ten-inch pipe up to 
the city limits; the ten-inch was stopped back at the Oregon road, 
and the two eight-inch lines run back and connect with the ten- 
inch. 

227 Q. How far is the Oregon road from the city limits ? 

A. Idon’tknow. Iam not sure that it isthe Oregon road. I have 
heard them talk about the “ Oregon road.” I know that it is out- 
side here. I was here one night when they were putting in the 
lines. I know it started out of town, near the woods, with the eight- 
inch lines. 

228 Q. How near does the ten-inch line come to Toledo before it 
divides into the two eights? 

A. I think within a mileof town. [am notsure. Thetwo eight- 
inch lines run about a mile from the house over there before they 
connect with the ten. The two eights would be a little bit more 
than the ten; not much. 

229 Q. The capacity of pipes varies as the square of their diatw- 
eter, does it not? 

A. Yes, sir. 

230 Q. To what extent did the Northwestern line develop leaks 
during the past winter? 

A. There was quite a number of leaks. 

231 Q. To what extent did it become ‘necessary to repair the line 
during the last year? 

A. We have been repairing all the time and trying to stop those 
leaks. : 

232 Q. Is it not true that that line is so constructed that it leaks 
at almost every joint’? 

A. No. 

233 Q. Does it not leak at a large number — in every mile ? 

A. Quite a number to the mile—that is, it did before these repairs. 
We have been repairing the line for the past year, off and on, just 
as we bave had time and materials to repair with. 

234 Q. Do you know how the field pressure and the city pressure 
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on the Toledo line compare with the city pressure and the field 
pressure on the Northwestern line? 

A. I think about the same. 

235 Q. Was it necessary to maintain the same pressure on the 
Toledo line, in order to get one hundred pounds to the city, as it was 
on the Northwestern line? | 

A. Yes, sir; about the same. Our lines didn’t leak so bad—it 
made some difference. Our line is constructed in such a manner 
that the higher the pressure the tighter the line—the Northwestern 
line. 

236 Q. That was supposed to be so? 

A. It was so. . 

237 Q. Hadn’t you a great many breaks in the Northwestern 
line ? 

A. With the couplings we had. made in this town—made of pot- 
metal—they blowed up. We never had more thar one or two coup- 
lings break which were made outside of the city—very few breaks. 
It was on account of the way that the couplings were constructed. 

238 Q. Is it not true that you have had occasional breaks in the 
Northwestern line, such as necessitated the shutting off of the supply 
of gas in that line entirely from the city ? 

A. Occasionally that has happened. I think probably no more 

than three or four times. 
387 239 Q. Three or four times—in the winter season I speak 
of particularly ? 

A. Yes; I think we had a couple of breaks last winter and a 
couple of breaks the winter before. 

240 Q. At those times the supply of gas from the Northwestern 
was entirely cut off from the city of Toledo ? 

A. That is true—that line. 

241 Q. How was the city supplied during that time ? 

A. Through the Toledo line. 

242 Q. For what length of time did these interruptions con- 
tinue? 7 

A. Our break wouldn’t take over two hours to repair, unless it 
was at great distance from the point where we kept the supplies, 
and I think we had only one break any distance away,so but what 
we could reach there and get it repaired. 

243 Q. Do you know how many days last winter the supply of 
the Northwestern Company to Toledo was cut off? 

A. How many days” ; 

244 Y. Not a day, to my knowledge, not an entire day—not a half 
a day. 

245 Q. And the year before, how was it? 

A. They did not the year before. 

246 Q. Do you mean to say that there has not been an entire day 
at any one time? 

A. No, sir; there has not been an entire day when the gas was 
out of that line, unless it was some summer Sunday here this last 
summer, when they took the gas out of the pipes to repair and put 
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o: sleeves and broke off these Milmine couplings and put on 
sleeves. 

247 Q. I speak of the winter time. 

A. There has been no one day when the gas has been shut off 
that line twenty-four hours or even twelve hours. I don’t think it 
has been shut for six hours. I suppose that it might have shut off . 
six hours at one time, but I hardly think it is possible. I think I 
am within bounds when I say that. 

248 Q. What is the size of the Toledo Company’s lines ? 

A. It is a ten-inch line. I don’t know justexactly. I know what 
it is at the lower end. If I say anything about it it will be hearsa 
with me.’ There is a part of it that I understand is a twelve-ingh 
line. I don’t think there is many miles, but I think I have heard 
them say either eight or twelve miles. Twelve miles, I think, is 
twelve inches. 

249 Q. And since the consolidation of the Toledo and Northwest- 
ern companies, or rather since the business of both companies has 
been under one management, have vou been in charge of the field 
for both companies? 

A. I never have paid much attention to the other company’s 
business. There are three men down there that go right along with 
that business. If there is anything comes up I am supposed to go 
and look after it. 

250 Q. Do you know the capacity of that line? 

A. No. 

_ Q. Do you know how much it furnishes to the city of To- 
edo ? 

A. No, sir; Ido not. All I know about the Toledo line is what 
Mr. Lambing has told me, but I don’t suppose that would be any 
evidence at all. 

252 Q. What I want to get at is, the proportion of Toledo that the 
Toledo line furnishes. 

A. I claimed that we furnished the city twenty million; Mr. 

Lambing claimed that they done the same, and that we was 
388 only furnishing about fifteen. I doubt very much whether 
that line furnished Toledo as much gas as we did. 

253 Q. Then from the information in your possession you claimed 
that the two companies furnished to Toledo about thirty-five millions 
daily ? . 

A Something like that; yes, sir. 

254 Q. And Mr. Lambing claimed about forty? 

A. No, that is wrong. Mr. Lambing claimed twenty and I claimed 
twenty, and I think that Mr. Lambing was mistaken. I don’t think 
there was as much gas passed through their line as through ours. 

255 Q. You claimed that the Northwestern was furnishing twenty 
millions daily ? 

A. Yes, sir. 

256 Q. Which you make the aggregate forty millions daily ? 

A. Yes. 

257 Q. But you claimed that the Toledo Company was only fur- 
nishing fifteen millions. 
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A. Yes; something like that; and it is possible that we didn’t 
furnish over fifteen, but I calculated. I thought it was about thirty 
millions consumed. 

258 Q. There was, then, furnished to the city of Toledo between 
thirty and forty millions cubic feet daily ? 

A. Yes, sir; and no one knew—it may not be accurately correct. 

259 Q. There isa large margin between thirty and forty million feet 
daily. 

A. Yes; I know there is. 

260 Q. What would you say was the outside figure ? 

A. I think that would be the outside figure. If you want me to 
tell you 

261 Q. Tell us all you know. 

A. I judge the consumption from the amount of the supply in the 
coldest weather. 

262 Q. What is the amount of supply in the coldest weather ? 

A. I don’t think it is possible for us to deliver in Toledo more than 
one-fourth to one-fifth of what we have got in the field. 

263 Q. What was the supply in the field, if that is the way you 
get al it? | 

A. I approximated the field supply. 

264 Q. At what figure ? 

A. That would be, say, one hundred and sixty millions. 

265 Q. For the two companies ? ) 

A. Yes, sir. When the weather is very cold they holler all the 
time for more gas. If yuu are in the field and have charge of the 
wells you begin to know something about the amount of gas which 
it takes to supply a city of this size, if you are crowding everything 


you have got into the line and still they are hollering for more. 


There are some things that astonished me in the Northern Ohio gas 
field, and that is the pressure and the way it goes off in the isolated 
wells—wells not coming into town here. Down here on a piece of 
land south of Van Buren they have got a well opened there ; it has 
been opened ; it has been wasting the gas froin the well a long time. 
That weli has made a difference in the'gas pressure,I think. I can’t 
see anything else that has done it, only that weil. You see the hole 
has been open there and the gas coming out; it just seems as though 
that was taking gas out of that rock, so that it is perceived in wells 
quite a little distance. 

266 Q. When was the work of constructing thee North west- 
389 ern line commenced, do you remember ? 

A. Yes; | think it was three years ago come,February. 

267 Q. When was it completed ” 

A. It will be three years next July. 

268 Q. It was completed inside of six months, was it not ? 

A. Oh, no,sir; it was not. That work was commenced, I think it 
was about the first of February—I am not sure as to just exactly 
the date—and we didn’t get the gas here until along in July; I think 
probably it was past the middle. 

269 Q. That is about six months? 
A. Yes; about six months. 
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270 Q. Do you know the length of time that the Toledo line was 
in the process of construction ? 

A. I don’t; but we commenced to ditch long before we commenced 
to lay the line. You can’t say it was done just exactly within six 
months. We commenced ditching in the middle of the winter. 

271 Q. It was all constructed within a year, wasn’t it ? 

A. Yes, sir. 

272 Q. To what territory was that Northwestern line connected 
when it was finished—that is, what field did you pipe to? 

A. We piped it to the south part of Bloom township. 

273 Q. Do you remember how many wells there were in the south 
a Bloom township when you commenced the construction of 
the line? 

A. I don’t remember how many wells we had in there then. 

274 Q. Approximately ? 

A. Of course, we laid ather liues to this line, and there was prob- 
ably fifteen or twenty wells drilled in there; I would say fifteen 
wells. 

275 Q. In the south part of Bloom township when yon began to 
coustruct the Northwestern line ? 

A. Yes, and over in Hancock; there were fifteen or twenty wells 
along that line when it was first constructed, and then we drilled 
other wells right along. 

276 Q. Does that fifteen or twenty include all of the wells around 
there, or only your wells? : 
A. Those were our wells. I should say probably there were about 
seventeen wells when we had that line completed—when we got 

through with it; I think we had about seventeen wells. 

277 Q. Do you know how many wells you had there when you 
began the work of constructing vour lines ? 

A. I don’t know. I know we were drilling right along. I don’t 
know how many we had completed when we commenced the line. 

278 Q. You had several rigs running and drilling all the time 
when you were engaged in constructing the Northwestern line? 

A. Yes, sir. 

279 Q. You had perhaps four or five wells when you commenced 
the line ? 

A. We had that; more than that. 

280 Q. Were these wells connected with any other line? 

A. No, sir. This was our first line in that section. 

281 Q. About how long does it take to drill a we!l in that terri- 
tory ? 

: Oh, if they have good luck from the time they get their stuff 
on the ground they can get it away in two weeks—fourteen or fif- 
teen days. 

282 Q. At what depth do you strike the Trenton rock in that 
field ? 

A. In the south of Bloom about ten ninety (1,090) to eleven 
hundred (1,100) The Trenton is all over the section about 
that. 
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390 283 Q. At what depth do you strike the Trenton at the 
Stewartsville field, in Hancock county ? 

A. I think about 1,140 to 1,158; along there. 

284 Q. Which were the heavier wells—the Stewartsville wells or 
the Bloom township wells? 

A. I don’t think the Stewartsville wells are any better than the 
Bloom township wells ; there are so many misses in the Stewartsville. 
There is a difference in the wells for the reason that the wells in the 
south end of Bloom are more uniform. In the Stewartsville they will 
get a little bit of a stinker alongside of a great big well—eight to ten . 
or twelve millions—and the next one, close by, will be about two. 

285 Q. How many wells are there in the Stewartsville less than 
three millions ? 

A. If they hadn’t shot them—those wells that they drilled there— . 
there would be just about one well in seven that would be better than 
three millions. 

286 Q. How many of the three wells on the Skinner tract, if you 
know, have they shot? 

A. Lain’t omnipresent, you know. I know they shot two of them. 
I heard the report of one, and I was present when they were putting 
in the other one. 

287 Q. How many wells on the Ware tract were shot? 

A. I don’t think any of those were shot; I don’t think so. 

288 Q. And the Dewey Stave Company well—was that shot? 

A. No; that wasn’tshot. There isa little strip of territory through 
there very prolific. 

289 Q. What is the depth at which you strike the Trenton in the 
prolific territory as compared with that in Bloom township ? 

A. You strike it deeper. 

290 Q. Then the larger wells are found lower down on the dip? 

A. It seems to be so in some cases, but not in all cases. 

291 Q. Do you get salt water in the shale there? 

A. No, sir—that is, [ don’t know of any salt water being head 
down there ; not any at all. 

202 Q. Is it not true that the shale is always dry ? 

A. It is supposed to be dry always. 

293 Q. And where the water comes in it comes in from above, 
don’t it? 

A. Salt water? 

294 Q. Where the water comes into the shale from drilling it comes 
in from above? 

A. Yes, sir. 

295 Q. And it is fresh ? 

A. Yes; you shut off the surface water. 

296 Q. You always case down to'the shale and from there down 
until you strike water. You never encounter any water in the shale? 

A. No, sir. 

297 Q. The shale is dry, uniformly ? 

A. Yes; asa general thing. There are wells down around Pitts- 
burgh that they claim to get water in the shale rock after they had 
cased off the surface and gone away down quite a depth below, bu, 
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not, I think, in the gasor oil region, but outside of Pittsburgh there, 
where “yo neither gas nor oil. 


‘ bog ave you ever found water in the shale in Northwestern 
io? 
A. No, sir. 


299 Q. What is the fact about finding salt water in the gas field 
in Northwestern Ohio? Is it uniformly found ? 
A. It is the exception to find salt water. 
391 300 Q. Is it true that salt water follows the exhaustion of 
the gas, as a rule? 

A. I think probably that that is correct—salt water or oil ; more 
oil generally than sali water. 

301 Q. What is your theory as to the pressure that the gas has 
when it is struck? How does that arise ? 

A. It is that rock pressure. How does it get there? 

302 Q. Yes; why is there a pressure there ? 

A. I don’t know; you must ask Prof. Orton about that. 

303 Q. Do you know the depth at which the rock was struck in 
the Mellott well? 

A. Yes, sir. 

304 Q. What was it? 

A. 1,138. 

305 Q. That is the largest known well in the Findlay field, is it 
not? 

A. Yes. 

306 Q. One in Northwestern Ohio? 

A. Yes, sir; that showed the greatest pressure. I have had a 
gauge on almost all the wells, excepting the great, big Karg well, 
and this well showed fifteen more pounds pressure open flow than 
any well I ever gauged. 

307 Q. It is true that that we.l has the largest capacity of any 
known well in Northwestern Ohio ? 

A. I think so; yes, if there is anything in figuring the amount 
of gas coming out of a five and five-eighths hole; if they can come 
at it in any way she is the largest well that has been found. 

308 Q. What was the open pressure in that casing ? 

A. Twenty-six pounds. She had been closed and I supposed I 
was going to get 450 pounds and [ got, by actual measurement, 378. 
Then I went over to the other well, that I didn’t know who owned 
and didn’t care who owned, and got the rock pressure in that well, 
which showed 373 pounds; that is a well drilled just south. 

309 Q. The tube works well ? 

A. Yes, sir. 

310 Q. What is the capacity of that well ? 

A. I don’t know. 

311 Q. What does your experience show as to the theory of there 
being an ocean or sea of salt water following any of these wells and 
flooding them out one after the other? 

A. All I can say to you about that is the mill I have been through 
in Pennsylvania. Whenever the wells would get down small—a 
cluster of wells like the Zarbaugh tract—they would begin to 
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weaken. Iam speakingof oil wells. They began to weaken and get 
down small, and finally they would commence to come up, and a 
two-barrel well would pump from ten to twenty barrels a day, and 
in a week’s time they would be entirely dried up and the water take 
the place of the oil. 

312 Q. That was different rock from the gas rock ? 

A. It is pretty near the same thing; it is a pebble rock and so is 
this, to a certain extent. This rock seems to have been all melted 
some day and run together, but if you examine it closely you can 
see there are pebbles in it. 

313 Q. At what depth was the rock in Pennsylvania to which you 
refer ? 

A. Those wells were about thirteen hundred ; they were oil wells. 

314 Q. About this theory of the salt water following up and 
392 drowning out wells in Northwestern Ohio, what has your 
observation shown you about that? 

A. I have not seen any of it yet, excepting that the wells are not 
as dry as they were two years ago—some of them—and some of 
ihem are just as dry. | 

315 Q. Isn’t it true that a large number of holes have been drilled 
and abandoned and the wells left in bad condition, and the salt 
water comes down ? 

A. In some cases, but late years there has been lots of laws passed 
by the Legislature to make every man plug his well. 

316 Q. Don’t you know that the law has not been.complied with ? 

A. I don’t think it is, entirely, but we have not opened wells in 
our section of the country that I know anything about, unless they 
are in the oil region. 

317 Q. How about the Findlay field ? 

A. That I don’t know anything about. Certainly, if a well plays 
out it onght to be plugged. 

318 Q. I want to ask you if, in your experience, you have known 
of wells in this field having been exhausted or turned to oil and 
then wells drilled close to them that would produce gas. 

A. After they had showed signs of oil and another well drilled 
near by? 

319 Q. Yes. 

A. No; I have not had that kind of an experience, but I have had 
the experience of having a little oil in some of the gas wells. It has 
been coming within the last six months. | 

320 Q. Where a well goes dry would it happen that you could 
drill another well close by it and get a good gas well? 

A. That I couldn’t answer, because we have had none go gry, but 
I think it is a sponge, and if you put a hole in it it isexhausted just 
that much, and you can’t get the same pressure or as much gas at 
the second well as you did out of the first. [ think any one will 
bear me out in that—that the older the territory is the less gas there 
is in it, and the pressure shows that. It is going off. The pressure 
mae Kagy was a year ago 410, and you can’t get but-360 out of it 
o-day. 
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- $21 Q. The production of the field is constantly increasing, is it 
not—the gross production ? 

A. By drilling ? 

322 Q. Yes. 

A. I don’t hardly think it is. 

323 Q. That is true of the Western Pennsylvania field, is it not? 

A. That is a different field entirely from Northern Ohio. We get 
a big well and it will show—in Pennsylvania, a thousand pounds 
pressure and you drill another well along side of that and you 
couldn’t get three hundred pounds pressure. The pressure in tho rock 
is not all alike; is far different from Ohio. 

324 Q. It is true that the production of the Western Pennsylvania 
field is larger than at anv other previous time in its history 

A. No; I think not. Iam pretty sure that the factories are almost 
allshutoff,and they areonly using gas now for private consumption. 
That is my information, not from people interested in gas, but from 
friends that I have in that country in three different places. 

325 Q. You have no personal knowledge of it? 

A. I have not been there to see, but I have brothers and sisters 
living there. 


393 Re-examination: 


1 Q. When was the Stewartsville field first brought in? 

A. When the Mellot was first found. 

2 Q. What time was that? 

A. i think it was in March—last spring some time. 

3 Q. How long has there been drainage from that field ? 

A. There has been no particular drainage from it. Of course, the 
people of Findlay have got a line in there, and they have got to go- 
ing out of there. 

4 Q. In your direct examination, if I recollect right, you said that 
under continual drainage any territory would in time become ex- 
hausted, you thought. 

A. Yes, sir. 

5 Q. Has there been yet sufficient drainage of the Stewartsville 
field, in your estimation, to have any perceptible effect ? 

A. No, sir; I don’t think there has been gas enough taken out of 
there to aflect the wells that are drilled inthere; not yet. That well 
that I spoke of that is open there—I spoke of that on aceount of 
our pressure running down so immediately around there. I didn’t 
know but that that was the main cause of it, becanse we hadn’t our 
wells open and wasn’t using gas. It was not going into the line, and 
I couldn’t see what was carrying that pressure off. 


394 Also Hamitton S. Corwin, being recalled for further cross- 
exatnination and previously sworn herein, further testified as 


follows: 
Mr. Brown: 


1 Q. I will ask you if you have examined your books and reports 
for the purpose of testifying with certainty as to those subjects about 
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books. 

A. No, sir. 

2 Q. And for what reason ? 

A. The books are not mine. 

3 Q. Are they accessible to you as auditor? 

A. They are. 

4 Q. Have you made the attempt to make the examination ? 

A. No, sir. 

5 Q. Have you consulted with your superiors in regard to the 
matter ? 

A. Yes, sir. 

6 Q. What are your instructions in regard to furnishing the 
facts? 

A. My instructions are not to give any information from the 
books of our company. 

7 Q. Are you able to state at this time the number of wells con- 
nected with the Toledo lines at the present time? 

A. No, sir. 

8 Q. Are you able to state the number of wells connected with the 
Northwestern line at the time your company commenced furnishing 
gas to the city of Toledo” 

A. No, sir. 

9 Q. Are you, able to state the number of miles of pipe which the 
Northwestern Company had in Toledo when it commenced to furnish 
gas? | 

A. No, sir. 

10 Q. You were instructed to furnish no such information, were 
you? 

A. I was instructed not to furnish any information from the books 
of this company. 

11 Q. You have furnished some information in this case at your 
first appearance as a witness. Did you consult your superiors as to 
furnishing them ? 

A. No, sir. 

12 Q. The information there furnished was from the books of your 
company, was it not? 

A. If I gave any information that came from the books of the 
company it was taken from them. 

13 Q. Why should you furnish it upon the application of the 
complainants and refuse to furnish it upon the application of the 
defendants ” , 

A. I had had no instructions previously. ; 

14 Q. Why did you not get instructions before testifying ? 

A. I didn’t give it any thought. 

15 Q. Were you requested by Messrs. Doyle & Scott, the general 
counsel of your company, to furnish that testimony ? 

A. I was requested to testify. 
16 Q. By whom? 
A. By our attorneys, I think. 


which you said the other day it would be necessary to examine your 
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17 Q. And you furnished such information as they wanted with- 
out consultation with your superiors ? 7 

A. I furnished such information as they wanted without consulta- 
tion with any one else, as I remember. 

18 Q. Why did you do that? 

A. As stated, I was asked to appear and testify, and I did so. 
395 19 Q. Where did you get the information which you fur- 
nished before ? 

A. Principally from—what information do you refer to? 

20 Q. All the information. 

A. That question is not definite. 

21 Q. You furnished some information in your former testimony, 
given as a witness for the complainants, did you not? 

A. I have testified previously. 

22 Q. Do you mean to say that you could remember the exact 
lengths and sizes of all the pipes in the city of Toledo without ref- 
erence to your books? 

A. I have not said that. ; 

23 Q. You furnished that information, didn’t you? 

A. What information? 

24 Q. In reference to the lengths of the pipes. 

A. I have furnished some information in regard to that. 

25 Q. Did you go to your books for that? 

A. | have got the most of that in the statements prepared for the 
tax returns. 

26 Q. Did you get that from statements on file in the public offices 
or from the books? 

A. I got it from my copies of the statements themselves that I 
made. 

27 Q. Did you furnish any information not contained in those 
statements relating to the sizes of pipes, &c.? 

A. Yes, sir; there have been some additions made. 

28 Q. Where did you get that? 

A. That came from information that I had on hand in my office. 

20 Q. From the papers and books of the company ? 

A. From the papers and books of the company, I presume. 

30 Q. Will you state the number of fires that are supplied by the 
Northwestern and the Toledo companies at the present time? 

A. I do not know. 

31 Q. This, I believe you have said, was a part of the information 
obtainable from your books, did you not? 

A. Yes, sir. 

32 Q. And that isa part of the information which you are not 
permitted to give? 

A. Yes, sir. 

33 Q. Can you tell the number of consumers supplied by the To- 
ledo and the Northwestern gas companies, in Toledo, at the present 
time ? 

A. No. 

34 Q. Can you give it approximately ? 

A. What do you mean by approximately ? 

46—1215 
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35 Q. Within a hundred. 

A. No,sir. | 

36 Q. Or within five bandred ' ? 

A. No, sir. 

37 Q. Or within a thousand ? 

A. No, sir. 

38 Q. Have you a thousand consumers ” 

A. I presume we have. 

39 Q. Have you two thousand ? 

A. I don’t know how many we have. 

40 Q. Have you two thousand ? 

A. I think we have. 

41 Q. Have you three thousand ? 

A. I must decline to answer the question. 

42 Q. Why? 

A. Any information of that kind would have to be derived from 
the books of the company, and | am prohibited from giving you 
any such information. 

43 Q. Have you not said that you didn’t give any information 
from the books of the companies in response to these inquiries ? 

A. No, sir; I think not. 

44 Q. Didn’t you say, in the beginning of this testimony, 
396 that you hadn’t examined the books for the purpose of fur- 
nishing this information ? 

A. Yes, sir. You asked me when you first’ begun to-day, one of 
the first questions you asked me in reference to certain questions 
that you had previously asked me, whether I had examined the 
books for the information which you had previously asked me for, 
and I told you “no.” 

45 Q. Do you mean to say, then, that after your connection with 
the Northwestern Ohio Natural Gas Company, for nearly three'years, 
in the city of Toledo you don’t know within athousand of the num- 
ber of consumers that company has at the present time? 

A. I don’t think [ could tell within a thousand. 

46 Q. And that you couldn’t tell within a thousand of the num- 
ber of consumers that the Toledo Company -has at the present 
time ? 

A. I don’t think I could, positively. 

47 Q. Within a thousand either one way or the other ? 

A. I decline to answer any further questions on that subject. By 
“that subject” I mean [ decline to give any information coming 
from the books of our company. 

48 Q. Have you no knowledge of the number of consumers which 
the Northwestern Ohio Natural Gas Company has, except as you get 
it from the books of the company ? 

A. No, sir. 

49 Q. Are not you personally acquainted with the number of 
consumers of the company ? 

A. I couldn’t state it. I have a personal acquaintance with a 
large number of consumers. 
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90 Q. Haven't you information as to the number, approximately, 
outside of the books of the company ? 

A. If I had that information I would refuse to give it. 

51 Q. Have you it? 

A. If I had that information I would refuse to give it. 

02 Q. Have you that and refuse to give it ? 

A. | refuse to give any information coming from the books of the 
company. . 

03 Q. Do you refuse to give me any information in your posses- 
sion that does not come from the books of the company ? 

A. Any infornation of that kind would have to come from the 
books of the company. 

54 Q. Do you refuse to give any information which — possess 
which does not come from the books of the company ? 

A. Auy information on that question would have to come from the 
books of the company,and I refuse to give it. 

55 Q. Have you information concerning the number of con- 
sumers excepting what you get from the books of the company ? 

A. I have no other information. 

56 Q. Do you mean to testify here now, upon your oath, that you 
know nothing about the consumers of the Northwestern Ohio Nat- 
ural Gas Company excepting the information that you get from the 
books ? 

A. How could I? 

57 Q. I simply want to know if you make oath to that fact ? 

(Not answered.) 


Mr. Scort (to the witness): If vou have any knowledge that you 
can give approximately the number of consumers upon either of the 
lines, 1 am almost satisfied that there is uo objection to giving 

it. 
397 Witness: I could not tell how many consumers the com- 
panies had excepting I got the information from the books. 
I could not give any definite information regarding the number of 
consumers that the companies have excepting I got the information 
from the books of the company. 


Mr. Brown: 


58 Q. I don’t ask you for definite information concerning the 
exact number of consumers. The question which I am now asking 
you is whether you are willing to make oath that you have no in- 
formation concerning the number of consumers which the North- 
western Ohio Natural Gas Company has, excepting such information 
as you derive from the books? 

A. All such information would have to be obtained from the 
books. 

59 Q. Did you not personally make a large number of the con- 
tracts with the consumers ” 

A. Yes, sir. 

60 Q. Were not your duties as superintendent for the past three 
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ears in connection with the consumers of the Northwestern Ohio 
Natural Gas Company ? 

A. Yes, sir. 

61 Q. Do you not know the rates at which gas is supplied to a 
large number of consumers ? 

A. I do. 


62 Q. Have you any personal knowledge of that outside of the 


books ? 

A. Yes. 

63 Q. Are not the records and books made up from the contracts 
consummated by you as superintendent ” 

A. Not all of them. 

64 Q. Are not the books made up largely from information ob- 
tained from you? 

A. Yes, sir. 

65 Q. Were you not the chief representative of the Northwestern 
Ohio Natural Gas Company in the city of Toledo for the last three 
years, during which time all of your contracts have been made? 

Yes, sir. 

66 Q. Are you not personally acquainted with a large number of 
the consumers of the Northwestern Ohio Natural Gas Company who 
have been consumers for two or three years past? 

A. I aid been with consumers since we commenced serving 
them ; yes, si 

67 Q. Do al now mean to say that vou have no information as 
to those consumers or the number of contracts or the prices paid on 
those contracts or tle terms of the contracts, excepting sucl as you 
got from the books? 

A. I have not so testified. 

68 Q. Do you then refuse to give the information which you have 
and which you have obtained outside of the books ? 


Mr. Scott (to witness): Anything which you ean testify to from 
your knowledge you may tell. If you can tell how many consumers 
the Northwestern C ompany has you may tell it, so far as I have any 
advice to give. 


(WITNEss :) 
A. I can’t tell. 
Mr. Scorr: Give it as near as you can. There is no objection to 
that, I know. 
Witness: Any information I would give I would be at 
398 ea, because I don’t know. Iam willing to give what infor- 
eaten I can, but I told you I didn’t know those things. 


Mr. Brown: 


69 Q. The question is whether you refuse to give the information 
in your possession which is not derived from the books? 
A. No; I do not refuse to give information not derived from the 


books. 
70 Q. Then state as nearly as you can the numbers of consumers 
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which the Northwestern Ohio Natural Gas Company has, so far as 
vou know, without undertaking to disclose what the books show. 

A. I might say that I think the Northwestern Company has be- 
gg three and five thousand. It isoverthree. I don’t think it is 

ve. 

71 Q. And does this include all classes of consumers, domestic and 
munufacturing ? 

A. That includes all classes of consumers. 

72 Q. Have you any personal knowledge, outside of your books, of 
the number which the Toledo Company has? 

A. Only from rumors and hearsay. I have not seen any state- 
ments of the number of fires they have, and was not personally ac- 
quainted with the administration of the company until a very re- 
cent date. 

73Q. You speak of the number of fires. Do you intend to dis- 
tinguish between the number of fires and the number of con- 
suimers ? 

A. I understood the question to be “ consumers,” and I answered 
it with that understanding. 

74 Q. Distinguishing between the number of fires and the num- 
ber of consumers, do you know the number of consumers which the 
Toledo Company has, approximately ? 

A. The approximation would be as broad as the other, but I have 
understood that they had approximately the same number of con- 
sumers asthe Northwestern. 

75 Q. How is the city of Toledo supplied by the companies—di- 
vided relatively ? 

A. Substantially at Monroe street. 

76 Q. What proportion of the portions of the city supplied is sup- 
plied by each company ? Do they supply equal portions of tne city % 

A. That is my understanding. 

77 Q. Do you decline to answer as to the gross income of the To- 
ledo and of the Northwestern companies at the present time ? 

A. That information would have to be derived from the books of 
the company, and I decline to answer. 

78 Q. That is one of the matters as to which you are not permitted 
to answer by your instructions, is it? 

A. Yes, sir. 

79 Q. You have said, I believe, that the information from which 
the statements and reports of the companies and of the officers and 
directors of the companies have been based were furnished largely 
by you, I believe, in your former examination ? 

"A. I have furnished it largely from the books under my charge. 

80 Q. Do you remember a statement of the earnings and ex- 
penses of the Northwestern Ohio Natural Gas Company, which was 
furnished for publication in the month of January, 1889, to show 
the earnings and expenses of the Northwestern Company for the pe- 
riod of fifteen months ending November 30, 1888 ? 

A. I remember something about that. 

81 Q. Is that one of the reports made up under your direction ? 

A. I assisted in the preparation of the report. 
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399 82 Q. Iask you to examine the newspaper copy of the report 
published in the Toledo Evening Bee of Tuesday, January 

8, 1889, and ask you if you remember whether that is substantially 
the report as furnished for publication at that time ? 

A. That is undoubtedly the report that was furnished by the com- 

any. 

. 33 Q. I will ask you to state, if you will, the gross earnings of 
the Northwestern Ohio Natural Gas Company from Toledo con- 
sumers for the period named in that report. 

A. I should have to give that information by reading from this 
report. It is $194,008.51. 


(By stipulation of counsel the report above referred to is hereto 
attached, marked Exhibit —, and made a part of the deposition of 
the witness.) 


84 Q. How did the number of consumers compare at the date of 
that report with the number which the Northwestern Company now 
has ? 

A. There has been an increase. 

85 Q. Of about what per cent., if you know ? 

A. I don’t know. 

86 Q. Had you at that time any connection with the Toledo Nat- 
ural Gas Company in any way ? 

A. No, sir. 

87 Q. You are not familiar with the report of that company pub- 
lished at that time, are you ? 

A. No, sir. 


(The further taking of testimony herein was by consent of counsel 
adjourned to T uesday, November 26th, 1889, at 2 p. m., to the city 
of Findlay, Hancock county, Ohio.) 


400 FinpLtay, Hancock County, Outro, Nov. 26, 1889. 


The further taking of testimony herein was resumed at 
room No. 50, Joy House, at Findlay, Ohio, according to agreement, 
heretofore noted. 

Present, representing complainants: E. D. Potter, Jr., Esq. 
" defendants: Guy W. Kinney, Esq. 


ARCHIBALD McDovuaat, of lawful age, being first duly sworn, de- 
poses and says: 


Direct examination by Mr. Kinney: 


1 Q. State your name, age, yap of residence, and occupation. 

A. Archibald McDougal ; occupation, driiling gas and oil 
wells; residence, North Baltimare. Ohio. 

2 Q. How long have you been engaged in drilling gas and oil 
wells ? 
A. About twelve vears. 
3 Q. Whereabouts ? 
A. In Pennsylvania, New York State, and Ohio. 
4 Q. How long have you been engaged in Ohio? 


a a 
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A. About four years. 

5 Q. Whereabout in Ohio? 

A. At Toledo, Napoleon, Defiance, and North Baltimore. I drilled 
one well down at Brookville, Indiana. 

6 Q. What wells have you drilled at North Baltimore ? 

A. The city well No. 2. 

7 Q. How many city wells are there there ? 

co Two—there are three now. They have bought another re- 
centiy. 

8 Q. How recently ? 

A. I think it was about a month or six weeks ago. 

' 9 Q. What, if anything, did you ever have to do with city well 
No. 1% 

A. I cleaned it out. The packer or tubing bursted, and I had to 
go and clean it out and repack it. 

10 Q. When was that? 

A. A year ago, I think. 

11 Q. When did you drill No. 2? 

A. Two years ago. 

12 Q. Do you know how long No. 1 had been in use then? 

A. It had been in use a year then. 

13 Q. That would be three years from now? 

A. Yes, sir. 

14Q. Do you know what the capacity of those wells was ? 

A. As near as | could judge, about three million feet. 

15 Q. At what time? 

A. At the time they were drilled. 

16 Q. What have those wells been used for? 

A. For heating and lighting the city. 

17 Q. Go on and state in your own way about how many fires 
there are there and what the gas is used for. Give us a general 
idea. 

A. As near as I can tell, there are in the neighborhood of about 
seven or eight hundred stoves in town. There are three glass fac- 
tories, the pressed brick works, and a pumping station and several 
boilers used for pumping oil wells, besides several other wells being 
hooked on the line for the purpose of drilling. 

18 Q. How are the streets lighted there” 

A. By stand-pipes and arches. 

19 Q. With natural gas? 


A. Yes, sir. 
20 Q. How is the gas used there? Is it measured off by 
metre ? 
401 A. No, sir; I think not. I don’t know as itis. I don’t 


think it is with a metre; not to my knowledge. 
21 Q. Do you live in North Baltimore? 
A. Yes, sir. 
22 Q. Are you burning gas in your house? 
A. Yes, sir. 
23 Q. How is it there? 
A. There is no metre there. 
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24 Q. How are you using gas ? 

A. I use it at so much a month. 

25 Q. Are you limited in the quantity that you can use? 

A. No, sir. 

26 Q. How do you pay for it? 

A. By the month. 

27 Q. At so much a stove, [ suppose, or light, &e.? 

A. Yes, sir. 

28 Q. How many wells are supplying North Baltimore ? 

A. There have been two supplying it up to the last week ; only 
two wells. | 

29 Q. And last week you put on the third well ? 

A. Yes, sir. 

30 . How long has it been supplied by two wells ? 

A. About two years. 

31 Q. Aud before that what was there ” 

A. One well. 

32 Q. How long did that continue ? 

A. Two vears. 

33 Q. What, if anything, was the occasion of putting more wells 
on? 

A. By putting on more fires and lights and attaching more onto 
the lines, boilers, and so forth—factories. 

34 Q. I wish you would state, if you can, how the supply of these 
wells compares to what it was when the wells were opened, two and 
three years ago. 

A. I don’t think the supply has diminished any, from what [ can 
see of these wells, from what they were when they were drilled in. 

30 Q. Have there been any measurements made, to your personal 
knowledge, of any kind ? 

A. Not at all, that I know of. 

306 Q. No indication of the pressure at any time ? 

A. Nothing more than to put on a gauge and let it run up and 
what rock pressure there was. 

37 Q. What was it at the me it was opened and at the last time 
they were measured ? 

A. I have never seen them measured, but I know they ran up to 
about four hundred pounds pressure when they were first opened. 
38 Q. Do you know when the gauge was put on the last time? 

A. No, sir. 

39 Q. So fur as you know, judging from the consumption there, 
there has been no decrease in the supply at all? 

A. No, sir. 

40 Q. In your experience in drilling wells, how close together 
have you ever drilled wells or known them to be drilled ? 

A. I have known theta to be drilled—gas wells—a couple of hun- 
dred feet. 

41 Q. Supposing that a well is put down at a given point, and 
then afterwards another well is put down two hundred feet from 
that, more or less, what has been your experience as to the second 
well draining the supply of the first well ? 
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A. I don’t think it would. 

42 Q. Have you ever known of a case where it did? 

A. I have not. 

43 Q. From your experience in the gas business, are you able to 
form an opinion as to the probable ‘duration of the eel of gas in 
what is known as the Northwestern Ohio gas field, assuming that 
the drainage on the field remaius about as it is now? 

A. I don’t think I could answer that. 

402 44 Q. Are you able to form an opinion ? 

A. My opinion would be, judging from what I know of 
the gas fields in Ohio thus far, that it would last twenty or twenty- 
five years, anyway. 

45 Q. How close together are these North Baltimore wells? 

A. About from five to seven hundred feet apart. 

46 Q. Are there any other wells in the immediate vicinity that 
have been drawn on? 

A. No, sir. 

47 Q. How far are they from the village of North Baltimore ? 

A. A little over half a mile. 

48 Q. What would be your opinion as to whether or not the con-- 
struction and operation of a natural-gas line would be an extraordi- 
narily and extra hazardous business—financially, I mean, danger- 
ous—assuming that you already have a good gas territory ? 

A. No, sir; I don’t think it would. 


Cross-examination by Mr. Porrer: 


1 Q. In the branch of business that you are now engaged in are 
you operating for yourself? 

A. No, sir; I am drilling for other parties. I am an operator and 
I am drilling for other parties. 

2Q. And your first service in the drilling of wells was where, 
and your experience” 

A. In Pennsylvania. 

3 Q. In what portion of Pennsylvania ? 

A. In the Bradford field. 

4 Q. How long were you there? 

A. In the neighborhood of six years. 

5 Q. When did you go there? 

A. I went there in 1876, I think it was. 

6Q. And was your service there in the drilling of wells while 
you were there? 

A. Yes, sir. 

7 Q. Gas wells and oil wells, both ? 

A. Principally oil wells ; there are very few gas wells there. 

8 Q. Were you a contractor there at Bradford? 

A. Yes, sir. 

9 Q. About how many gas wells did you drill in the Bradford 
territory ? 

A. One; I only drilled one gas well that I know of there. 

10 Q. What well was that? 
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A. A well owned by parties in Bradford, out near—I couldn’t tell 
their names, it was so long ago. 

11 Q. How far from Bradford was it? 

A. About five or six miles. 

12 Q. Did you at the time of the drilling in of that well take any 
measurements of its capacity or its pressure ? 

A. No, sir; I did not. 

13 Q. That is the only gas well you drilled in Pennsylvania? 

A. Yes, sir; that is the only well. 

14 Q. In the six years that you were in Pennsylvania were you 
doing this drilling in the neighborhood of Bradford ? 

A. Yes, sir; Bradford and Olean and Allentown, New York, and 
Bolivar. . 

15 Q. What use was this gas well put to? 

A. It was a test well; we drilled it for oil and it proved to be a 
gas well. 

16 Q. Was it abandoned ? 

A. Yes, sir; as far as I knew. 

17 Q. As to what become of the well you know nothing ? 

A. No, sir; not after I left there. 
403 18 Q. You made no measurements of it yourself? 
A. No, sir. 

19 Q. And you don’t know anything about its capacity or how 
long it lasted or how long it vontinued to flow gas or what use or 
purpose it was put to? 

A. No, sir; Ido not. © : 

20 Q. What was the next gas well that you bored and where? 
That is the only one you bored in Pennsylvania? 

A. Yes, sir. 

21 Q. Then you performed some service in New York? 

A. Yes, sir; that was all oil wells; no gas wells there. 

22 Q. So that prior.to your coming to Ohio your experience, so 
far as the drilling of gas wells is concerned, was confined to this one 
gas well? 

A. Yes, sir. 

23 Q. Whilst at Brander and in the drilling of oil wells did you 
have occasion to examine or inquire or become informed as to the 
- use of the natural gas that was found or produced from these gas 
wells in the vicinity of Bradford? 

A. No, sir; I never have. 

24Q. Do you know anything about the capacity of the wells 
when first drilled in or their pressure or power ? . 

A. No, sir. 

25 Q. Your knowledge, experience, and observation is entirely, so 
far as your service in the Pennsylvania country is concerned, con- 
fined to Bradford and to this one well ? 

A. Yes, sir. 

26 Q. You have never performed any services in the Pittsburgh 
gas territory district ? 

A. No, sir. 


a ] 


— 


WILLIAM T. WALKER, 4C., ET AL. 371 


= Q. You came to Ohio for the purpose of drilling wells about 
when ¢ 

A. About four years ago. 

28 Q. Where was the first well you drilled ? 

A. At Toledo. We drilled for gas, but didn’t get any. 

29 Q. That was the well at the rolling mill? 

A. No; at Air Line Junction. 

30 Q. You didn’t strike oil there? 

A. No, sir; we didn’t. 

31 Q. The next well you drilled was where ? 

A. The next, I think, was at Weston. 

32 Q. In Wood county, Ohio? 

A. Yes, sir. 

33 Q. Did you strike oil or gas there ? 

A. Very little of both. 

34 Q. And that well was an unprofitable well ? 

A. Yes, sir. 

85 Q. Then the next well succeeding that? 

A. That was in Weston, in the same place. 

36 Q. And with the same result ? 

A. Yes, sir. 

37 Q. Did you drill any more wells in Weston after that? 

A. That was all. 

38 Q. Where was the next one? 

A. After that I came to the North Baltimore field to drill oil 


wells. 

39 Q. And the next well you drilled was at North Baltimore ? 

A. Yes, sir. 

40 Q. When was that” 

A. Two years ago this fall, [ think. 

41 Q. That was well No. 2? 

A. Yes, sir. 

42 Q. There had been three or four wells drilled near No. 1? 

A. Yes, sir. , 

43 Q. The well that you constructed was called No. 2? 

A. Yes, sir. 
404 44 Q. That was drilled in about two years ago? 
A. Yes, sir. 

45 Q. At the time it was drilled in did you make or see made a 
test of its capacity or pressure? 

A. No, sir. 

46 Q. Did you ever know of or see a test made of its capacity ? 

A. No, sir. 

47 Q. Did you ever see or know of a test being made of the ca- 
pacity of well No. 1, so called ? 

A. Nothing, only [ seen the gauge on it. 

48 Q. When was that ? 

A. Before I drilled well No. 2. 

49 Q. You saw the gauge on well No. 1, and that registered a 
pressure of four hundred pounds to the square inch ? 

A. I saw the gauge on the well, and that is what they said—told 


me, 
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50 Q. You didn’t make any note yourself of it? 

A. No, sir. . 

51 Q. So, then, as far as you know of the pressure on that well 
No. 1, it is not derived from any personal knowledge ? 

A. Only what I have see on the gauge; I seen the gauge. 

52 Q. You didn’t see what it registered ? 


A. No, sir. 

53 Q. You only know what it registered from what others told 
you? 

A. Yes, sir. 


54 Q. That is the only register you know of that well ? 

A. Yes, sir. 

55 Q. As to No. 2 well? 

A. I never saw any gauge on that well at all. 

56 Q. How about No, 3? 

A. That was drilled by other parties. I don’t know anything 
about that at all. 

57 Q. What other gas wells have you drilled in other than those 
which you have mentioned ? , 

A. That is all the gas wells I have drilled in. I have drilled sev- 
eral places for gas, but never got it, though. 

58 Q. They were non-producing wells” 

A. Yes,sir. I beg your pardon. I did drill one more well, at Van 
Buren, since. 

59 Q. Was that a productive well ? 

A. Yes, sir. 

60 Q. Did you see any test made of the capacity of that well ? 

A. I did not. 

61 Q. You know nothing of your own knowledge, then, as to its 
capacity or pressure ? 

A. No,sir; only that it made a very deafening noise. A man 
would think that it. was a pretty big well if he stood close by it. 

62 Q. The escape of gas from the pipe made a good deal of a roar ? 

A. Yes, sir. 

63 Q. And that is tie extent of your knowledge of its pressure ? 

A. Yes, sir. 

64 Q. What is the population of North Baltimore? 

A. I think itis in the neighborhood of fifteen or eighteen hun- 
dred. I don’t know exactly. 

65 Q. Are these wells owned by the corporation ? 

A. Yes, sir. 

66 Q. They have three wells ? 

A. Yes, sir. . 

67 Q. Are they drawing from all three of them ? 

A. They are at present. They put the last one on about a week 
ago. 

68 Q. Do you know what the extent of service of that first well 
was rendering before the attachment of the second well to the 
houses ? 

A. Oh, probably four or five hundred stoves. 


<I 


<I 


WILLIAM T. WALKER, 4&C., ET AL. 373 © 


69 Q. Besides other manufacturing industries—were they using it 

at that time? 
A. As soon as they got located there. It supplied the town 
405 for about a year, and then they put on glass factories and 
hitched them onto the No. 1 well.* 
, a Since putting on the second well what is the service ren- 
ered ° 

A. Probably between seven and eight hundred stoves and the 
three glass factories and several boilers and the pumping station 
and the pressed- brick works. | 

71 Q. When was the third and last well attached? 

A. A week ago. 

72 Q. They are now drawing on three wells? 

A. They just connected up the other wells in case they would fall 
short. 1 don’t know that they are drawing on three wells. 

73 Q. Do you know of your own knowledge or any experiments 
or observation that you have made that, as a matter of fact, the 
supply of the first or second well has been diminished or lessened 
since it was first drilled in, in its capacity or pressure? 

A. Not on my own knowledge—only from hearsay. They tell - 
me that it has not. 

74 Q. What do you understand to be the extent of the gas terri- 
tory in Northwestern Ohio, in square miles? 

A. That I couldn’t say. 

75 Q. Could you define or locate the limits of it as you understand 
it—the boundaries of it? 

A. I think Bowling Green on the north, Findlay on the south, 
Bloomdale on the east, and North Baltimore and Welker—along 
there—on the west, as far as I know it. 

76 Q. You are, I suppose, acquainted with some of the existin 
gas wells in the same field, are you not? You have persona! knowl- 
edge of some of the existing gas wells in the same territory, have 
you not? 

A. In the territory that I speak of—that is, in North Baltimore 
and Van Buren. 3 

77 Q. How many gas wells have they at Van Buren ? 

A. Well, I know of in the neighborhood, I guess, of twelve or 
fourteen. | 

78 Q. And you have personal knowledge of those wells, have 
rou ? 

‘ A. Of the ones in Van Buren. 

79 Q. Have you inspected them and seen their operation ? 

A. Ihave seen that many. 

80 Q. Can you form any approximate estimate of the daily pro- 
duction—the 24 hours production—or extent in feet to which gas is 
being supplied in this territory the boundaries of which you have 
stated ? 

A. No, sir; 1 could not. 

81 Q. Can you give anywheres near any approximate estimate of 
the extent in cubic seet that the supply is being drawn on in that 
field the boundaries of which you have stated ? 
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A. I don’t think I could. 

82 Q. What is the matter with the Karg well? 

A. That I don’t know. 

83 Q. Did you ever inspect it or see it? 

A. I never did. : 

84 Q, In your experience and observation have you had occasion 
to meet with what is called salt and oil in the wells which you 
were drilling for gas” 

A. No, sir. 


85 Q. So that, as far as your experience and observation goes, the 
effect of the occurrence of salt water and oil in these gas wells you 
know nothing about? 

A. No, sir. What I have drilled have been perfectly clear of 

either salt water or oil—perfectly free from it. 
406 86 Q. Your opinion is that if a well is put down in gas 
territory that produces a million or even two or three million 
cubic feet of gas per day that another well drilled, say, one hun- 
dred or two hundred feet from it and drawing on the same supply 
wouldn’t reduce the pressure to any considerable extent or reduce 
the supply of the first well ? 

A. Not to any very great extent, I don’t think, from my experi- 
ence as I know it. 

87 Q. So far as your actual experience goes, the wells at North 
Baltimore are seven or eight hundred feet apart ? 

A. Between five and eight hundred feet, I think. I never meas- 
ured the distance. | 

88 Q. Have you any personal knowledge of the effect upon a well, 
say, with a capacity of supply of three million cubic feet of gas per 
day, where another well was drilled, say, within two hundred feet 
of it, drawing on the same supply—have you personal knowledge 
of the effect which the second well would have upon the first well ? 

A. Two hundred feet apart ? 

89 Q. Yes. 

A. No, sir. 

90 Q. You are unable to state what the supply per day was of the 
first well in North Baltimore ? 

A. No, sir; I can’t state that. 

91 Q. Nor of the second well? 

A. No, sir. 

92 Q. Nor of the third well ? 

A. No, sir. } , 

93 Q. Are they using this natural gas for the lighting of North 
Baltimore ? 

A. Yes, sir. 

94 Q. Exclusively ? 

A. Yes, sir. 

95 Q. And with arches and flambeaux ? 

A. With arches and torch-lights—stand-pipes—at the corners ? 

96 Q. Are you able to give me what would be the cost at the 
well—we will say at North Baltimore—in the immediate locality 
of these wells, to the consumer of naturai gas under this state of 
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affairs: two furnaces in the house, say, 26-inch fire-pots, six stoves, 
and a kitchen stove or range, what it would be per month or per 
ear / 

A. That I couldn’t say. 

97 Q. Could you approximate to it ? 

A. No, sir; for I don’t know how much gas it would take to run 
the furnace. 

98 Q. Do you know the sizes of mixers”? 

A. I guess they use mixers there. 

99 Q. What is the size of the mixers you use? 

A. I don’t know. 

100 Q. How many have you? 

A. I have two—a heater and a cook stove. 

101 Q. The gas is furnished through those mixers ? 

A. Yes, sir. 

102 Q. The amount of consumption you can’t give us any idea of? 

A. No, sir; we sometimes burn more and sometimes less. 

103 Q. What is the rate which you pay per month ? 

A. I think a dollar each month for a cooking stove and $1.37 for 
the heater for seven months. 104 @. No, sir; I don’t for I have no 
connection in the house for it; I use lamps. 

105 Q. Is it generally used in North Baltimore as an illuminant 
in the houses ? 

A. I know of several houses there that use it as an illumi- 

407 nant, but a good many others don’t. There are not very 

many of the houses piped, I don’t think, for burning it as an 
illuminant. 7 


Re-examination: 


1Q. Can you give approximately about how many arches and 
torches there are used there for street-lighting ? 

A. There are two arches with five or six lights each in the arch, 
and I don’t know how many torch-lights there are around through 
the town. I can’t tell that exactly—in the neighborhood of twenty- 
five or thirty. 

2 Q. How large are these pipes that are burning these lights in 


the streets ? 
A. I think the ones in the arches are one inch, and the others 


are three-eights to one-half an inch. 
3 Q. How are they run—full open or closed in ? 
A. Yes, sir; they are full open. You would think so if you 


heard them roar. 
4 Q. What sized glass factories are those which you have 


spoken of? | 
A. That 1 don’t believe I could tell, because I have never made 


any inquiries. ; 
5 Q. Do you know anything about the size of the pressed-brick 


factory ? 
A. That I don’t know. It is quite a large institution for that 
kind, but [ don’t know how large it is. | 
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6 Q. Do you know what the fact is about the gas territory having 
been extended recently, within the last two or three years? 
A. No, sir; I have no knowledge of that. 


Mr. Porter: 

1 Q. Your opinion as to the duration of gas wells and territory is 
based, as I understand, upon your knowledge and obervation as 
given here to-day ? 

f.. Yes. 


Also ABRAHAM Hasprook, of lawful age, being first duly sworn, 
deposes and says: 


Direct examination by Mr. KInNgEy: 


1 Q. You may state your name, age, residence, and occupation. 

A. Abraham Hasbrook; I am about 45; I live in North Balti- 
more; I am a blacksmith by trade. 

2 Q. How long have you lived in North Baltimore? 

A. I have lived there nearly nine years. 

3 Q. What connection, if any, have you had with the natural-gas 
business in North Baltimore ? 

A. For tlie last two years I have been one of the gas trustees and 
a superintendent of the line. 

4 Q. How long has North Baltimore had natural gas? 

A. About three years. | | 

5 Q. When it was first supplied with natural gas how many wells 
had it? 

A. Only one. 

6 Q. And that was drilled about three years ago? 

A. Yes; it was three years ago this month (November) that we 
got it piped into town first. 

7Q. What did that well supply—how many houses or fires, 
factories, &c., with gas? 

A. Well, there were in the neighborhood of between two and 
three hundred stoves on when we first took the plant. 

8.Q. You first took the plant when ? 

A. The city first bought the plant and there was about that 

many stoves on. 
408 9 Q. That was when ? 
A. Two years ago last June. 

10 Q. What besides stoves were furnished with gas at the time you 
bought ? ; 

A. We run the grist-mill there, and I guess that that probably 
was all the machinery we were running at that time—an engine. 

11 Q. How long was it before you had another well ? 

A. It was about a year before we got the other weil. 

12 Q. At that time, when the new well came in, about what was 
the first well supplying? 

A. It was supplying all that we had. Of course, it was increas- 
ing in its population, but I don’t think only the bottle-house was 
using gas. 
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13 % In addition to what you have already mentioned ? 

A. Yes. 

14 Q. About how many stoves were used at that time? 

A. In the neighborhood of about three hundred. 

15 Q. From the time you first bought the plant up to the time 
that the second well came in, vour number of stove consumers didn’t 
increase any ? 

A. Oh, yes; it had increased some. At first it was between two 
and three hundred. It still kept on increasing. Our town was not 
building up so fast at first. , 

16 Q. What was the size of that bottle-house? 

A. I think it was called a ten-pot house. 

17 Q. What kinds of bottles did they manufacture? 

A. I think about all kinds. 

18 Q. Glass bottles? 

A. Yes, sir. 

19 Q. How many wells now are supplying North Baltimore? 

A. Since last Sunday we have had on three. 

20 Q. You have had all three wells turned on since last Sunday ? 

A. Yes, sir. 

21 Q. What are you now supplying with gas ? 

A. We have got in the neighborhood of about seven hundred 
stoves, and we have three gas factories and the pressed-brick works 
and the grist-mill and the planing-mill and the pumping station, 
and then we have two or three or four boilers that are pumping oil 
and the dwellings. It is a pretty good sized town. I couldn’t just 
say how many. . 

22 Q. Do you know what the sizes of the glass factories are ? 

A. The window-house is a ten-pot jfactory. I couldn’t say what 
the flint-house is; I think about an eight or ten-pot house. Then 
there is a bottle-house, a ten-pot factory. 

23 Q. What kind of a place is this pressed-brick works and the 
grist-mill ? 

A. I couldn’t hardly tell you what the capacity of those is. 

24 Q. You don’t know what they are turning out? 

A. No,sir. Thegrist-mill runs night and day the biggest part of 
the time. 

25 Q. How many run of stone have they ? 

A. It is a roller mill. They have two burrs besides the roller 
process. 

26 Q. How are your streets lighted ? 

A. With the torch-lights and arches. 

28 Q. What is used in them for street-lighting ? 

A. Natural gas. 

29 Q. How long have the streets been lighted with natural gas? 

A. Nearly three years. 

30 Q. Approximately, how many lights are there in the streets? 

A. We have between thirty-five and forty torches besides the 

arches. 
409 31 Q. How many arches? 
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A. Theré are four. They don’t have them all lit—all at the same 
time; sometimes there is only two lit. 

32 Q. Are the torches all lighted at the same time ? 

A. It is very seldom that they ain’t lighted, and sometimes they 
burn them all day. 

33 Q. How do you regulate the supply of gas in these torches and 
arches ? 

A. We open them up and let them “ go Gallagher.” 

34 Q. How do you regulate the supply of gas in your houses and 
factories ? 

A. The factories have two regulators, high pressure and low press- 
ure; and we have them condi on at the well pressure up to their 
factories, and then from there they regulate it themselves. Then 
the high-pressure regulator cuts it down to about twenty pounds, 
and then they have a low-pressure regulator that they use for their 
small work. 

35 Q. You run the gas up to the factory at well pressure ? 

A. Yes, sir; the full pressure. 

36 Q. That runs it up to their high-pressure regulator ? 

A. Yes, sir : 

87 Q. Then they have got a low-pressure regulator, and they use 
the gas as they see fit—turn it on or off as they choose ? 

A. Yes, sir; just as they like it. 

38 Q. How do you regulate the supply to the houses ? 

A. We have a high-pressure and a low-pressure regulator east of 
the town and we have one by the grist-mill. 

39 Q. How do you regulate the amount of gas to be furnished to 
each house, if you do it at all? 

A. They use all they like. We don’t cut anybody short. 

40 Q. If you know, I wish you would state what the capacity of 
well No. 1 was about the time it was first drilled in, or approxi- 
mately, if you can. 

A. I noticed the gauge that was on—that is, before the city bought 
it—that she would register 440 pounds when she was open or run- 
ning and the town was using it. 

41 Q. How about No. 2? 

A. I couldn’t say. We only just judged that it was about as good 
as No.1. We have never had a gauge onto it. 

42 Q. That measure that you have in No. 1 was taken about the 
time the town bought the plant? 

A. Yes, sir. 

43 Q. And that was a little over two years ago? 

A. Yes, sir. 

44 Q. Has there been any measurement taken, that you know of, 
since of that No. 1? 

A. No, sir. 

45 Q. At any place’? 

A. No, sir. Wehave never had a gauge big enough ? 

46 Q. I will ask you if there has ever been a measurement made 
of well #1 since the time that the eity bought it, at any place or 
at any time. 
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A. a sir. They have a gauge at the factory, but I never saw it 
myse 

47 Q. Do you know of any measurement made of this well No. 1 
by the factories or any one of them ? 

A. Only what they have told me. 

48 Q. How recently was that? 

A. Within the last two weeks. 

49 Q. What factory was that’? 

A. The window house. 

50 Q. How far is that from the well ? 

A. I would judge about three-quarters of a mile. 
410 51 Q. What did they tell you was the measurement there 
at the factory ? 


(Objected to on the part of complainants as incompetent.) 


A. They told me that when they wasn’t making their melt that 
the pressure would run up to about three hundred pounds; it would 
run up to three hundred pounds. 

52 Q. That, you say, is about three-quarters of a mile from the 
well ? 

A. Yes, sir. 

53 Q. Judging from your knowledge of the management of the 
North Baltimore gas plant, what would you say as to whether or 
not either well No. 1 or well No. 2 had decreased in output or sup- 
ply since the city first became possessed of it? 

A. I don’t think it has but very little, if any. 

54. What was the original cost of your plant ? 

A. We paid ten thousand dollars for the plant when we first 
bought it. 

55 Q. And, approximately, what have you expended on it since 
in the way of extending your lines or new wells or any investment 
in the extension or improvement of the plant? 

A. The first year, besides what we collected in as revenue, we spent 
about $2,000 drilling i in the new well and putting in some new pip- 
ing and extending our lines. 

56 Q. And do you know about what your revenue was that year? 

A. When we first bought it—that was in the summer season—that 
was about $250.00 a month. 

o7 Q. What would you say it averaged during the first year per 
month ? 

A. Well, during the winter months, the first winter, it was in the 
neighborhood of five hundred dollars per month—the first winter 
we owned the plant. 

58 Q. For how many months during that winter was it five hun- 
dred dollars”? 

A. About six or seven months. 

59 Q. For six or seven months, then, a the first year your 
revenue amounted to, approximately, five hundred dollars a month ? 

A. About that. 

60 Q. And for the other five or six months it would average about 
how much, approximately ? 
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A. About two hundred and fifty dollars. 

61 Q. Now, since: that, during the last year, what has been the 
revenue ? | 

A. During the summer months it was about in the neighborhood 
of five hundred dollars. 

62 Q. And during the winter months” . 

A. Last winter it run to about a thousand dollars a month dur- 
ing the winter to about five hundred dollars during the summer. 
After it got cold everybody hooked on their heaters. During the 
second year it run from a thousand dollars in the winter to five 
hundred in the summer. 

63 Q. What is it now? You are on the third year, I understand 
you, now. 

" A. This month it would run about nine hundred dollars. We 
bought the plant two vears ago last June. 

64 Q. What has been your outlay during the second year and 
thus far into the third year ? 

A. Weil, our outlay has been about all that we have been tak- 
ing in as therevenue. We have been still extending our plant right 
along. 

65 Q. Has it amounted to more than your income during the last 
year and this part of the third ? 

A. No; we have been keeping up. 
411 66 Q. Have you got ahead any? 

A. Well, I don’t know how to answer that. We have got 
some money on hand and we have got some debts coming in. 

67 Q. Is that for new supplies or for an old debt? 

A. We have a bond coming due next month. 

68 Q. And your total bonded indebtedness was how much ? 

A. Twelve thousand dollars. 

69 Q. One of those. bonds comes due within a short time ? 

A. The first of the month. | 

70 Q. State, if you know, whether you are going to be able to meet 
the bond from the proceeds of your business. 

A. Well, I couldn’t just exactly answer that question, I don’t think, 
properly. We had been figuring that we coald meet everything 
right up; but I have not attended two of the last meetings they had, 
and I don’t know how the finances are. 

71 Q. Aside from your expenses in extending or improving your 
line, what are your running expenses, approximately ? 

A. Well, I couldn’t exactly state that; I have not figured onto it 
close enough. 


Cross-examination by Mr. Porrer: 


1 Q. How many trustees are there? 

A. Five. 

2Q. You bought the first well two years ago last June? 
A. Yes, sir. 

3 Q. And you paid ten thousand dollars for the plant? 
A. Yes, sir. 
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4Q. The plant consisted of the first well and how many acres of 
territory ? 

A. We had twenty acres: 

5 Q. Have you bought any territory since? 

A. Yes, sir. 

6 Q. How much? : 

A. We bought two eighties and we bought one forty, and we have 
a right of lease on two corners of a fifty. We have one well on our 
fifty-acre tract, but we have a right to only two wells on that fifty. 

7 Q. What did you pay for the two eighties? 

A. We pay three hundred dollars a year, well or no well. 

8 Q. How many wells have you a right to drill on the eighties ? 

A. As many as we need. 

9 Q. That is, three hundred dollars a year? 

A. Yes, sir; that is for the first well. After that we have to pay 
two hundred dollars for each additional well. 

10 Q. That is, on each of the eighties ? 

A. On the two eighties; yes, sir; they belong to two different 
parties. 

11 Q. You pay three hundred dollars a year for one eighty ? 

A. Yes, sir. 

12 Q. And three hundred dollars a vear for the other eighty ? 

A. Yes, sir. 

13 Q. With the right to drill as many wells as you see fit to bore, 
but for each well after the first well you pay two hundred dollars 
each additional ? 

A. Yes. 

14 Q. And the other property that you bought is one fifty ? 

A. No; we bought the gas right upon a forty. 

15 Q. What did you pay for that? 

A. We paid fifteen hundred dollars for the gas right of that, and 

our # 3 well was on it. 
412 16Q. The gas right gives you a right to as many wells 
down as you please? 

A. No; for that forty we have to pay three hundred dollars a 
well for the additional wells we put down. 

17 Q. This gas right, as you say, is fifteen hundred dollars as 
your exclusive gas right? 

A. Yes, sir; and one well. 

18 Q. Aud for each additional well which you bore, in which gas 
is found, I suppose—— 

A. Yes. 

19Q. You pay three hundred dollars extra ? 

A. Yes, sir. 

20 Q. How is it for the other pieces of property ? 

A. Two hundred dollars for each additional well. 

21 Q. What did you pay for the first ? 

A. Three hundred dollars. On those eighties we haven’t got any 
wells on them, and we are paying three hundred dollars a year, and 
we can drill a well and still pay three hundred dollars, and if we 
drill two we have to pay five hundred dollars. 
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22Q. And if you driil another one you pay two hundred dol- 
lars? 

A. Yes, sir. 

23 Q. Does that comprise all your territory ? 

A. We have a right onto a fifty-acre tract to put down two wells. 
We have our #2 on one corner, and we can drill another well on 
another corner. 

24Q. What do you pay for that? 

A. We let a man have what gas he wants to use for burning brick 
or else one-fifth of the gas, but we never measured it to him, and 
he uses just what he wants. 

25 Q. He gets his pay out of the gas he gets out of the well? 

A. Yes, sir. 

26 Q. Suppose you drill another well on the fifty, then what? 

A. He just gets what he wants to use. 

27 Q. Without further charge ? 

A. Yes; we can drill two wells on that fifty. 

28 Q. You are paying out annually for gas rents and gas territory 
how much during this past year? 

A. About all we have collected in. 

29 Q. How much is that? 

A. Probably about seven hundred and fifty dollars. 

30 Q. For the year ending June, 1889, how much have you paid 
out for gas reutals and territory ? 

A. For the work on the line? 

31Q. No; just for gas. You have got one well of your own. 

A. We have, and paid a royalty on that well of $200 a year. 

32 Q. On the plant which you bought” 

A. Yes, sir; the first one. 

33 Q. Take it all in all, give us in round numbers the money that 
you pay out annually for royalty and gas rights and privileges that 
you are buying. 

A. It kind of varies. I don’t know just exactly how to answer 
that question. 

34Q. You know about how much it is. 

A. It would be about four thousand dollars a year. 

v0 Q. This past year you have been paying out four thousand dol- 
lars for that? 

A. In that neighborhood. 

36 Q. How many employés does the city of North Baltimore re- 
quire in the control, management, and conduct of the gas business, 

take it the last vear? 
413 A. A part of the time we only have about one or two men 
working, and in July, August,and September we have some- 
times as high as six or eight of them working on the line. 

37 Q. You have to have book-keepers and people to collect the 
gas tax ? 

A. Yes. 

38 Q. Are the trustees allowed a liberal salary for their services ? 

A. Only for what they do. 

39 Q. What do they pay the trustees there per year ? 
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- They don’t get anything. They are a kind of a liberal set of 
fellows. 

40 Q. What are your annual expenses—take it the -_ year? 7° 
How much money in addition to the four thousand dollars that you 
paid for gas territory, privileges, &c., has been paid out in the last 
year for services in the conduct and management of the plant and 
business ? 

A. I couldn’t tell. 

41 Q. About how much ? | 

A. I couldn’t state it, anywheres near, because I have not paid any 
attention to that part of it myself. 

42 Q. Your bonded debt is twelve thousand dollars ? 

A. Yes, sir. 

43 Q. The interest payable when? 

A. Semi-annually. 

44 Q. At six per cent. ? 

A. I think it is six per cent. 

45 Q. Your income for the first year was about how much, in 
round numbers—gross income ? 

A. It runs from two hundred and fifty to five hundred dollars a 
month. 

46 Q. Take the first year that you were engaged in the business, 
what was the gross income, without deducting anything for expenses, 
cost, or outlay ? What was your gross income for the first year, in 
round numbers ? . 

A. I couldn’t state that. I will tell you as near as I can (figur- 
ing). About four thousand dollars, as near as I can get at it. 

47 Q. In round numbers, what was the expenditure for the first 
rear ? 

: A. I couldn’t tell you that; I wasn’t on the line all the time. 

48 Q. I suppose you keep an account of the income and expendi- 
tures ? 

A. Our secretary keeps an account of everything paid out and 
what goes through the hands of the treasurer ; but that is something 
I have not paid any attention to whatever. 

49 Q. Hasn’t there been any report made to you of the expendi- 
tures and income? 

A. There was, last spring, at the election, but I couldn’t say what 
they were. 

50 Q. Were the expenditures more than the income or less than 
the income? 

A. I think it was less—that is, that our expenditures, I think, was 
less than our income. We still keep increasing a little and getting 
a little better off. 

51 Q. Take it this last year, what was the gross income, in round 
numbers, and what was the expenditure ? 

A. I couldn’t give you that, I think. 

52 Q. Whether your expenditures were more or less than the in- 
come in the past year? 

A. It was about the same, I guess. 

53 Q. How much matures of your bonded debt this fall ? 
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A. Two thousand dollars. 

54 Q. When does that mature ’” 

A. About the first of next month. 

55 Q. Do you know as a tnatter of fact whether you will be able 
to meet the bonded indebtedness then due from the income of the 
business ? 

A. I think so. 
414 56 Q. Your bonds mature yearly after that ? 
A. Yes, sir; yearly. 

57 Q. For six years? 

A. Yes, sir. 

58 Q. How near are these three wells together—to each other 1 ? 

A. I would judge one was about five hundred feet, and #2 about 
five hundred feet from #1, and #3 is about twelve or thirteen hun- 
dred feet from #2. 

59 Q. Are they in a line with each other? 

A. They are near about in a line. 

60 Q. And #1, is that the nearest to the city or the fartherest? 

A. #1 and #2 are about the same distance. #3 is a little to 
the south and a little further away. 

61 Q. Does # 1 well lead directly to this mill? 

A. No, sir; they are all connected together. 

62 Q. From what well did this mill that you spoke of ane its 
supply ” 

A. We have only one main line running into the town. 

63 Q. And all the wells are turned into the main line? 

A. Yes, sir. | 

64 Q. In speaking of the pressure taken, as it was told you, within 
the past two weeks, that was the pressure upon the main line into 
which all three wells were directing their pressure or supply ? 

A. All three of them are now. 

65 Q. Llow was it then ? 

A. There were only two wells at that time—# 1 and # 2. 

66 Q. As I understand, the pressure, as you noticed the gauge on 
the first well, some two years or more ago—when did you notice 
that, just before the city bought it? 

A. Yes, sir. 

67 Q. And that registered four hundred and forty pounds to the 
square inch ? 

A. Yes, sir. 

68 Q. Since that time there has been no measurement taken of 
the supply nor of the pressure, that you know of? 

A. No, sir; not that I know of, at the wells. 


Re-examination 


1 Q. What do you charge the factories ? 

A. Five dollars a year. We had to have something, and we 
made it as low as we could. 

2 Q. Do you know what the population of North Baltimore was 
two years ago’ 
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A. No: I couldn’t state. 

3 Q. Do you know what it is now? 

A. I should say about twenty-five hundred. 

4 Q. How much of an increase should you say that was in two 
years ? 

A. Well, nearly one+third, I should think. 


Recross-examination : 


1 Q. Practically the natural gas is being supplied to the indus- 
tries, manufactories, &c., free ? 
A. To the manufactories. 
2 Q. That is, to the industries and manufactories it is substan- 
tially free ? 
A. What has been coming since we got the gas. 
3. Q. Do you know what proportion of the gas is consumed by 
these manufacturing enterprises ? 
A. No, sir. . 
4Q. You keep no account of the supply, and of the pressure, and 
of the amount you consume, either for domestic uses or for manu- 
facturing enterprises ? 
A. No, sir; we don’t keep any account of it. 
415 5 Q. What railroads have you in North Baltimore? 
A. The B. & O., and we have a new one just started in 
there, which came in last Monday morning. 


Also James G. MILLs, of lawful age, being first duly sworn, testifies 
and deposes as follows: 


Direct examination by Mr. KInney: 


1 Q. You may state vour name, age, residence, and occupation. 

A. My name is James G. Mills; age, 57; residence, Findlay, and 
occupation for the last three years, dealing in real estate. 

2 Q. How long have you been living in Findlay ? 

A. About thirty-five years; in Findlay not over five years, but 
near by for the past thirty-five years. 

3 Q. What official position do you hold here? 

A. I hold the position of gas trustee just at present, ever since 
last spring. 

4 Q. I want to call your attention to a well that your town drilled 
in what is known as the Stewartsville field, near to a well that was 
subsequentiy drilled by what was known as the Farmers’ Syndicate. 
I wish you would go on and state the history of those wells as you 
know it. 

A. We drilled ours down. We both drilled at one time; was 
both drilled at one time. We got gas before they did. 

5 Q. Where was this well located ? 

A. East from Stewartsville. I can’t tell the exact distance, but we 
each of us had a town lot close to each other. 

6 Q. How close? , 

A. I think about sixty feet. It may be nearer or further, but I 
would think about sixty feet. 
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7 Q. What was the depth of your well? : 

A. I couldn’t tell that. It has been some time. I did know at 
the time, but it has been some time now since my attention was 
called to it, and I have forgotten ; but it was over twelve hundred 
feet, [ think. I am not positive, though. 

8 Q. What sort of a well was it? , 

A. It was a very good gasser—I think about twelve million ; per- 
haps a little over that. , 

9Q. This Farmers’ wel! was being drilled how far from your well ? 

A. I think about sixty feet; I think so. That is as near as I can 
recollect. It might have been a little nigher or a little further. 

10 Q. Was the Farmers’ well shot? 

A. Yes, sir. 

11 Q. I wish you would go on and state what you know about the 
shooting of that well and the controversy, if any, that led up to it 
and the actual shooting of it. ? 

A. It increased the flow of their well considerably, and it didn’t 
injure ours. 

12 Q. What was the controversy that preceded the shooting of 
that well, if there was one, and the negotiations, whatever you have 
a mind to call them ? 

A. The negotiations—well, we didn’t want them to shoot their 
well. ‘That was the controversy. I stayed out there on purpose to 
see fair play while they shot their well and we. opened our 

well up. 
416 18 Q. What did they want you to do with their well? 
A. They wanted us to buy it. 

14 Q. Did they make any threats as to what they would do if you 
didn’t buy it? | 

(Objected to on the part of complainants.) 


A. I don’t know as they did, particularly. 
15 Q. Any statements as to what they would do? 


(Objected to on tle part of complainants.) 


A. Their price was more than we wanted to pay, anyhow. . I 
think I made an offer of three thousand dollars to them right then 
and there, before they shot the well. I was the only trustee there 
was out there at the time. 

16 Q. Were you present when this Farmers’ well was shot ? 

A. Yes, sir; I was. 

17 Q. What did they shoot it with ? 

A. With dynamite or nitro-glycerine. 

18 Q. Do you know how large the charge was ? 

A. I think it was one hundred quarts; Iam not sure, though ; 
Ee one hundred and twenty. It was a big shot, it was a big 
shot. 

19 Q. Before they shot the well was your well open or closed ? 

A. We had it closed, but we opened it—we opened it before, while 
they were putting their load down; they had it pretty much down 
before we opened ours up. 
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20 Q. Did the gas escape from your well; was that perceptible so 
you could see it? 

A. Oh, there was some before we opened it up. 

21 Q. Afterwards? 

A. Oh, of course; it was easily seen and heard, too, for mile, 
around. 

22 Q. Now, you may state what, if any, effect the shooting of the 
Farmers’ well with this¢lycerine bas upon your well. 

A. We couldn’t notice any at all. We had it running out from 
this hole and we couldn’t see any difference at all at that time. I 
had not made any inquiries for some time afterwards, and then the 
superintendent said it held its own. 


(Objected to by complainants, as to what the superintendent said.) 


23 Q. Did you notice the well afterwards ? 

A. I was there once afterwards. 

24 Q. How long after? 

A. I think a week or ten days—along there; it seemed to be as 
good as ever. I have not heen about there since that time, that I 
recollect of now. I was past but not near by that weil. I often in- 
quire of them about ?t. | 

25 Q. Do vou know what the capacity or measurement of either 
of these wells was, or which was the larger well ? 

A. I think ours was the large well. The city well was the largest ; 
I am satisfied that it was, and it seemed to be clearer and bluer and 
nicer gas than the other, too. 

26 Q. You don’t know the actual measurement ? 

A. No: but I think twelve millions we calculated that well, and 
some over, I think. - 


Cross-examination by Mr. Porrer: 


1 Q. When was your well drilled in—about how long ago? 

A. I think it was in July. I am not positive, though, anv more; 
maybe it was in June. 

2Q. Last June or July ? 


A. Yes, sir. 
3.Q. Do you know, of yourown knowledge, what amount 


417 ‘it registered—as to its capacity at the time it was drilled in or 
shortly afterwards ? 

A. No, sir; I don’t. I couldn’t tell you now. I have no doubt I 
knew at the time. 

4 Q. What was done with the well after it was developed? Was it 
attached to the city line? | 

A. Yes; but it was some little time after that. Weare using it 
now right along. 

5 Q. How far from Findlay is it? 

A. About five miles; it is about that. 

6 Q. Have you any means of knowing, of your own knowledge, 
what the pressure is at the well now, or the supply in cubic feet ? 

A. No, sir; I couldn’t tell you. 
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7 Q. You couldn’t tell whether it has increased or diminished in 
supply ? 

A. No; not now; at the time it had no effect on it. Of course I 
made enquiries about these things, and that is all. 

8 Q. What is the population of Findlay now? 

A. We claim about twenty thousand. 

9 Q. Can you give us any estimate of the cubic feet of consump- 
tion per day of gas here (Findlay)? . 

A. I don’t believe I could. 

10 Q. Can you tell somewhere near what it is? 

A. I ought to, I acknowledge, but I have not given it my atten- 
tion very closely. 

11 Q. How many wells are you drawing on? 

A. I think we have eleven wells out there. We are not using our 
town wells here, to amount to anything. 

12 Q. What is the trouble? 

A. We want to rest them. 

13 Q. I suppose the supply has been exhausted. 

A. It has been run down; yes; and we thought we would draw 
from out there and rest these. We have enough gas out there. We 
are drawing from eleven wells, but we have got some twenty-three 
wells out in that country. 

14 Q. How does the capacity of the other wells compare with this 
one which you speak of? | 

A. They are smaller, with the exception of one. 

15 Q. What is that? | 

A. We have a twelve-million well, [ think, perhaps over that, on 
the Huntington—Iluntington No. 2, I think. 

16 Q. What is the capacity of those whéch you are drawing on ? 

A. They vary; we have them froma million and a half up to 
twelve million. 

17 Q. What, in your judgment, is the- daily supply of gas from 
those eleven wells which you are now drawing on? 

A. I don’t really know; I should think it would run from forty 
to fifty millions, anyway. | 

18 Q. You are drawing them from a distance of about five miles? 

A. Yes, sir. 

19 Q. Before that time you were drawing from what you call the 
city wells, iocated in the vicinity of Findlay ? 

A. Yes, sir. 
” Q. How many wells had you here from which you were draw- 
ing 


were drilled, most of them, before I came in. I only came in last 
spring. | 

21 Q. How long had the city been drawing on that supply ? 

A. Upon some of them for the last four years. ; 

22 Q. It was found, I understand, that the pressure and supply 

had, to a considerable extent, been reduced so as to justify the 
418 drilling in of wells in some other localities. 
A. Yes; of the securing of some more territory. 


A. I think there were seventeen or eighteen ; Iam not sure. They 
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23 Q. How much gas territory has the city of Findlay ? 

A. We have about ten thousand acres ; I guess above that—that i is, 
outside of the corporate limits of Findlay. 

24 Q. How much have you in the corporate limits? 

A: I don’t know; we haven't a great sight. We have not been 
allowing for that. ‘We thought we had that protected. There is a 
good many would like to lease from us, but we haven’t cared for 
that. We have been looking outside. 

25 Q. Can you give us an approximate estimate of the grand total 
in acres that you have here? 

A. I don’t think I could. Yet we haven’t ant very much inside— 
that is, where we have leased we have but a few pieces inside.. We 
have wells right around on lots in town here; some few pieces. I 
don’t know of anything in well rights with the exception of the 
Ballard farm up here. We own that, but it is just well rights on lots. 
I think there are three lots, and on the Cary farm down there—I 
think there are three wells there. 

26 Q. Before you drilled the Stewartsville well did you make a 
test of the city supply—that is, the extent to which the city supply 
was needed ? 


(Objected to on the part of defendants.) 


A. Well, no, not particularly; at least I didn’t. I suppose, per- 
haps, some of the rest of them did. 

27 Q. Did the trustees who had the matter in charge make any 
investigation or examination as to the need of more or of the sup- 
ply that then existed in the corporation ? 


(Objected to on the part of defendants.) 


A. We were confident that our supply was exhausting, and that 
we would have to have some more. Our town was growing so fast 
that we needed a great deal. 

28 Q. You found that the wells you were actually using—that 
the supply had decreased to some considerable extent? 


(Objected to on the part of defendants.) 


A. Of course. There are a number of those wells in town here, 
of course, not as good as they were when they had been running 


three years. 
29 Q. Your observations here show that the continual drain on 


the wells for three years with a high pressure and big supply—that 
they depreciated in pressure ? 


(Objected to on the part of defendants.) 


A. Yes, sir; I suppose about one-half in three years, and four ; 


sume of them ran four. 
30 Q. Where is the Karg well? 


(Objected to by defendants.) 
A. In the northwestern part of town. 
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31 Q. About how far from the Joy House, the centre of your 
city ? 


(Objected to on the part of defendants.) 


A. Not more than half a mile, or perhaps three-quarters. ; 
32 Q. What was the capacity of that well when it was first drilled 
in? 


(Objected to on the part of defendants.) 


A. I don’t know; I think it was calculated at about twenty 
millions. There was, of course, talk of a great deal larger than that. 
33 Q. When was that drilled in? 


(Objected to by defendants.) 


A. Three years this winter, I think. 
419 34 Q. Did the city draw on that? 


(Objected to on the part of defendants.) 


A. Yes, sir; they drew heavily on that. 
35 Q. What is the matter with the Karg weil? 


(Objected to on the part of defendants.) 


A. It has run down, of course; it has been overdrawn. We are 
resting it. 1 don’t think we are using it at all. Weain’t using any 
of the wellsto amount to anything atall. There are some few houses, 
perhaps, attached to it. | 

36 Q. Did you find the Karg well diminishing in pressure so that 
it was impracticable to use it or to draw from it longer? 


(Objected to on the part of defendants.) 


A. We thought we could help it by resting it—was our main ob- 
ject. 
37 Q. Was there any mingling of oil or salt water? 


(Objected to the part of defendants.) 


A. Yes, sir. 
38 Q. Did it flow salt water or oil? 


(Objected to on the part of defendants.) 


A. I have understood—I wouldn’t say positively that there was 
ever any salt water, but I know there has been a little bit of oil, but 
as to salt water I am not positive. 

39 Q. Where a well blows salt water or oil what is that an indica- 
tion of? The supply diminishing ? . 

A. I should supposeso. That would be what I would think, any- 
way, in my judgment. 

40 Q. And drawing down towards the close of its capacity, I take 
it, somewhat. Speaking of this well drilled so close to the first well 
spoken of by you, do you know what the pressure of that well was 
when drilled in, of your own knowledge ? 

A. No: I can’t remember. 
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41 Q. And what use is that being put to? 
A. We are using it right here in town. 
42 Q. I mean the Farmer’s well. 

A. I don’t know whether they are using that at all or not. They 
wasn’t using it the last I knew of it. They wanted to sell it to us. 

43 Q. So far as you know, then, the well adjoining the first well 
= drilled in at Stewartsville is not being used or drawn from at 
all? 

A. Not that I know of. I don’t know whether they are using 
that now or not, but I rather think not, because it has not been 
more than a month or six weeks that they were wanting to sell it 
yet. 

44 Q. As you understand it there has been no draft upon the sup- 
ply of that well at all? 

A. Not on that one at all. They had it open for a length of time 
after they shot it. It didn’t seem to affect ours. 

45 Q. Your judgment as to the effect that the Farmer’s well might 
or might not have had upon your well, so called, at Stewartsville is 
not derived from any actual test or measurement of the capacity, 
but rather from the noise and appearance of the escaping gas? 

A. Yes, sir; and it didn’t depreciate at that time while I was 
there—the pressure—at all, but I couldn’t tell you just exactly what 
the pressure was at that time. 


Mr. KINNEY: 


46 Q. Did it produce any effect upon the stream of gas coming 


out that was visible ? 
A. Not at all. 


420 Mr. Porrer: 


47 Q. What is your opinion and judgment as to whether these 
two wells draw from the same supply ? 


(Objected to by defendants.) 


A. That [ really don’t know. I don’t pretend to be a practical 
man atall. Iwas not put in for a practical. We were after some- 
body to look for more territory, and we have got a good superintend- 
ent, and I don’t pretend to be a practical man at all; nothing more 
than a common, ordinary man. 


Re-examination : 


1Q. Mr. Potter has asked you something about the wells in town 
here, and particularly the Karg well. I will ask you how the wells 
here, and that one in particular, was used. 

A. They were drawn on very heavily for our consumption here. 

2 Q. How were they used aside from being used to supply you 
with gas? 

A. They weren’t used at all only for supplying our consumption 
here. They were drawn on for all that was in them through all 
last winter. 


392 JAMES W. FELLOWS ET AL. Vs. 


3 Q. What wells did you use for the anene of exhibition and 
display and show? 

A. Oh, that Karg well was used and run very heavy six months 
almost continually ; ; opened off and on, anyway, for display. 

4 Q. How was it run when it was run in that way ? 

A. Just wide open, I guess; as that man said, “ Let her go, Gal- 


lagher.” 
Recross-examination : 


1Q. You have a population here in Findlay of about twenty or 
twenty-five thousand ? 

A. Yes; that is what they claim, anyway. 

2 Q. And are using, in round numbers, daily—that is, in twenty- 
four hours—somewhere in the vicinity of not less than fifty million 
cubic feet of gas a day? 

A. I think not less than that, and perhaps a little over. I don’t 
pretend to know exactly now. We got nearly all of it. Ithink we 
are using very little excepting from those wells out north. I think 
it don t amount to anything what we are using from in town. 

3 Q. How many miles of pipe have you here? 

A. I couldn’t tell that. 

4Q. Fifty miles ? 

A. I think more than that. 

5 Q. Sixty or seventy? 

A. I am satisfied we have more than fifty miles. There are twe 
lines out to the Nickel Plate. 


Also JeroME M. Martin, of lawful age, being first duly sworn, 
deposes and says: 


Direct examination by Mr. Kinney: 


1 Q. State your name, age, residence, and occupation. 

A. Jerome M. Martin; age, 37; residence, McComb, Hancock 
county. Iam in the hardware business. 

2 Q. How long have you lived in MeComb? 

A. I have been there about 28 months. 

3 Q. Do you know anything about the gas wells in the neighbor- 
hood of McComb ? 

A. I don’t know very much about them ; no, sir. 

4 Q. Do you know whether there are any or not ? 
421 A. There is near Van Buren; that we are burning gas 
from. 

5 Q. Are you acquainted with it? 

A. I never was at the well but once. I was there once and .seen 
the gauge put on it. 

6 Q. When was that? 

A. I don’t remember the date; it was just about a year ago. 

7 Q. Do you know anything about how long that well has been 
in use? 

. It has been in use two years that I know of or a little up- 
wards, 
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8 Q. What has been supplied ? 

A. It has been supplying the village of McComb and the people 
along the line between McComb and Van Buren. 

9 Q. How far is it from McComb to the well? 

A. About eight miles. 

10 Q. Do you know how many fires they have at McComb? 

A. I do not exactly. I don’t know whether I have it down or 
not. I think I have it on a book at home—the number of stoves 
we had a year ago, I think it was. I don’t know as I.can makea 
statement exactly. 

11 Q. Can you approximate it? . 

A. I think it was in the neighborhood of four bundred stoves, as 
near as I can remember; I wouldn’t be positive. I have got it down 
in a book at home. 

12 Q. What have you in McComb being supplied with gas besides 
the houses and stores? 

A. There is a brick and tile manufactory there that burns gas in 
the summer season, a grist-mill, and I run an elevator the year 
around, and a furniture factory. We have had a handle factory 
running right along, and I believe that is all that is burning any 
quantity outside of the stoves. 

13 Q. How are the streets lighted there? 

A. They are lighted with gas. What lights we have are gas—nat- 
ural gas. | 

14 Q. How many are there of those ? 

A. I couldn’t say. 

15 Q. How are they burned—in what shape ? 

A. They are big torchlights. 

16 Q. What sized pipes are they using there for that purpose ? 

A. I guess it is- half-inch or three-quarters. I am not positive 
which, but I think it is half-inch. 

17 Q. Do you know whether they have a gauge on them or any 
regulator, or whether they are run full open ? 

A. They are run open. 

18 Q. How much of that time are they lighted ? 

A. Some of them all night and some of them only to closing-up 
time, when they shut them off, and some all night. 

19 Q. How does your pipe run from the town of McComb to the 
well—along the highway ? 

A. Yes, sir; right along the public road. In some places they 
cross the fields where the road angles and makes jogs. 

20 Q. How many residences are there on that road between Me- 
Comb and the well ? 

A. I don’t know how many. There is quite a good many. It is 

retty thickly settled all the way through, and principally every- 
~ burns gas along the road. There might be occasionally one 
that didn’t. 

21 Q. What else is supplied to McComb besides the gas from this 
well? 

A. Not anything else. 
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422 22 Q. From your knowledge that well has been supply- 
ing that town for two years ? 

A. Yes, sir. 

23 Q. When was it that you saw the gauge put on this well ? 

A. Just about one year ago. 

24 Q. What did it register then, rock pressure ? 

A. I couldn’t tell you exactly ; it was in the neighborhood of four 
hundred pounds; it either lacked a few pounds or overrun a few 
pounds; I am not positive which, but it was. very close to four 
hundred pounds. That was the only time I ever saw it tested. 

25 Q. From the use of gas there what would you say as-to there 
being any decrease in the amount of supply ? 

A. Oh, no; that time it was through a gasometer, and that kept 
it down so we didn’t get the full pressure. We would get a great 
deal more of it if they allowed us to, but we get all we want, any- 
way. 

26 Q. Do you know what the capacity of that well was at any 
given time? 

A. No, sir; we are only using about forty pounds pressure. 

27 (. Measured at what point ? 

A. Measured at the gasometer at the edge of town. 


Cross-examination by Mr. Porrer: 


1Q. The time that you saw the gauge put on the well it regis- 
tered in the neighborhood of four hundred pounds to the square 
inch ? 

A. Yes, sir. 

2 Q. Since that time you haven't seen any gauge of the capacity 
of the well ? 

A. No, sir. 

5 Q. Do you know, of your own knowledge at that time, as to the 
cubic capacity of the well? 

A. Only what this steam-gauge registered. 

4Q. All you know is that you have supplied to you and to those 
-—— use the gas in pipes ‘u forty- -pound pressure, and that is regulated 
at the gasometer ? | 

A. Yes, sir. 

5 Q. And the gas from the well is all supplied to the gasometer ? 

A. Yes, sir. 

6 Q. And from the gasoweter, by the weight of it, it is distributed 
into the service ? 

A. Yes, sir. 

7 Q. So, when you say that the supply is the same now as it was 
then, you mean simply that the pressure, so far as the gasom eter 
shows, i is the same as it was then ? 

A. Yes, sir; and they have got a regulator or something in the 
gas office that shows the amount of pressure that we have all the 
time. 

8 Q. That is, the pressure at the gasometer ? 
A. They have got an instrument in the office that shows any time 
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if it gets weak. Occasionally the pipes will freeze up at the well, 
and they can discover it right at the office, and that registers the 
amount of pressure that we have all the time. 

9 Q. Do you know what pressure is required at the well to keep 
the gasometer supplied and give you a pressure of forty pounds to 
the square inch ? 

A. No, sir; Idon’t. There was a gauge at the well, but I don’t 
remember just what that was. 

10 Q. Suppose the pressure at the well was, say, one hundred 
pounds to the square inch, you would still get that pressure of forty 
pounds at the gasometer ? 

A. Yes, sir. 
423 11 Q. So you get the same pressure, so far as your service 
is concerned, whether the pressure at the well is three hun- 
dred, or four hundred, or one hundred, or seventy-five pounds? 

A. Yes; it would be the same thing. 

12 Q. So, when you say the pressure and supply is the same as it 
Was One year or two years ago, you mean simply that, as regulated 
by the gasometer, the pressure 1s precisely the same? 

A. Yes, sir. 

13 Q. But what the pressure is at the well, whether it has in- 
creased or diminished, that you don’t know anything about ? 

A. No, sir. 


Also Ricuarp W. McCamey, of lawful age, being first duly sworn, 
deposes and says: 


Direct examination by Mr. KInNey: 


1 ©. You may state your name, age, residence and occupation. 

A. Richard W. McCamey ; age, forty-five ; residence, McComb. I 
am in the fire-insurance and real-estate business. 

2 Q. How long have you been in McComb? 

A. About nine years. 

3Q. Do you know anything about the gas wells about McComb 
supplying it with natural gas? 

A. I have been at the well. 

4 Q. How many are there of them? 

A. One. 

5 Q. Do you know when that well was drilled ? 

A. Two years ago last August, I believe. 

6 Q. How long has McComb been using it ? 

A. Directly after the well was drilled in,as soon as they could lay 
the mains and pipe the houses. 

7 Q. What other wells are there in the immediate vicinity of this 
well ? | 

A. I have heard that there was a well, but not to my knowledge. 
I don’t know anything about it. 

8 Q. Do you know how many stoves are being supplied with gas 
from that well? 

A. I think near four hundred, all told. 
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9 Q. What other purposes is it devoted to besides the supplying 
of stoves there? 

A. For running boilers—what few factories we have there, and 
mills. 

10 Q. What factories have you there ? 

A. A furniture factory and an elevator. The elevator shells a 
great deal of corn and grinds mill feed for shipping. They run ten 
hours through the day; and a large roller flouring mill uses the gas, 
and a tile and brick factory. 

11 Q. Of what size is the tile and brick works? 

A. They are a pretty large concern. They turn out a great deal 
of wares in the summer, from the time it thaws out in the spring 
until it freezes up in the fall. They are still ranning. They use a 
boiler. | 

12 Q. How are the streets lighted ? 

A. With natural gas. 

13 Q. In what shape do they light the town ? 

A. With the flambeau light. 

14 Q. What is the size of the pipe used for that lighting ? 

A. Not less than a half an inch, and I think it is three-quarters 

of an inch. 
424 15 Q. How is that run—wide open ? 
A. Yes, sir; there is just a cut-off valve, and then turn it 
wide open and let her go at gasometer pressure. 

16 Q. Do you know anything about how that well was used at 
first—that is, as to the pressure being kept back or not ? 

A. Oh, yes—that is, our gasman tells us; [ don’t know it per- 
sonally ; we used only one-fourth. 


(Answer objected to on the part of complainants so far as relates 
to hearsay.) 


17 Q. How is that gas supplied to the houses and measured, if 
at all ? 

A. It is not measured in any way, only as we receive it from the 
mains after passing through the gasometer. We all have all the gas 
we want. Itis not measured. We have mixers, but if our mixers 
don't give us sufficient gas we ream them out, and they give us all 
the gas we want. 

18 Q. So that the limit of your supply is limited by your desire 
in that respect ? 

A. Yes, sir. 

19 Q. Do you know anything about what the capacity of that well 
was when it was drilled ? 

A. I don’t know. 

20 Q. Do you know what its pressure was? 

A. i don’t know. 

21 Q. Do you know anything about its being measured at any 
time? 

A. I know it was measured at one time. Our counsel went out 
with the parties owning the well to measure the well with the an- 
ticipation of buying it; that was all. 
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22 Q. When was that ? 

A. About a year ago. 

23 Q. Were you there? 

A. No, sir. 

24 Q. So you don’t know anything about that measurement ? 

A. I saw the parties go, but I didn’t see it measured. I don’t 
know anything about that. 

25 Q. How does the supply furnished by the well now compare 
with what it was when you first opened it? 

A. It is just as good as it was at the start. 

26 Q. How does the consumption compare with the original con- 
sumption ? | 

A. It is increasing all the time. 

27 Q. About how much was the increase, would you say, within 
the last two years ? 

A. I don’t believe I can state that. Some were afraid of it and 
wouldn’t use it, but they have naturally come.to it. Most all of 
our people now are using it; some were very timid about using it 
at first. ) 


Cross-examination by Mr. Porrer: 


1 Q. You know of your own knowledge nothing about what the 
supply or the pressure at the well was when it was originally drilled 
in? 

A. No, sir; it made a terrible fuss. 

Z2Q. You know nothing of your own knowledge as to whether 
there has been an increase or a diminution in the supply at the well ? 

A. No, sir. 

3 Q. And the gas is furnished, as I understand you, directly from 
the well to the gasometer ? 

A. Yes, sir. 

4Q. And the supply into the gasometer and the pressure out of 
the gasometer is regulated by a regulator ? 

A. Yes, sir. 

5 Q. And the pipes from which you draw your supply— 
425 their pressure is determined by the gasometer pressure, 
which is forty pounds to the square inch? 

A. Yes, sir; but the factories and mills receive their pressure 
from the high-pressure lines. 

6 Q. So far as the domestic use of it is concerned, the fact is that 
the pressure at the well might diminish one-half or two-thirds and 
still they would have the gasometer pressure of forty pounds to the 
square inch, provided the original pressure at the well was, say, 
three hundred pounds to the square inch? 

A. I would think so. 

7 Q. If the pressure from the well into the gasometer is sixty 
pounds to the square inch you would still get your gasometer press- 
ure of forty pounds to the square inch, wouldn’t you? 

A. Yes, sir. 

8 Q. As a.matter of fact you know nothing about whether there 


vi Wag og ot ae : hig 


398 JAMES W. FELLOWS ET AL. Vs. 


has been a diminishing, and, if so, to what extent, of the pressure 


and supply at the well? 
A. No, sir. 


Also W. R. CaRNAHAN, of lawful age, being first duly sworn, 
testified and deposed as follows 


Direct examination by Mr. Kinney: 


1 Q. You may state your name, age, residence, and occupation. 

A. W. R. Carnahan; age, forty-six; residence, in Findlay; occu- 
pation, dry goods. 

2 Q. How long have you lived in Findlay? 

A. Pretty near thirty-three years. 

3 Q. Have you had any experience in the use of natural gas as 
an illuminant? 

A. We use it in the house and at the store. 

4 Q. How do you use it—in what sort of burners” 

A. It is like these; what is called a “Jumbo” burner; like the 
ordinary gas burner, only about twice as large. 

5 Q. What other kind of burners, if any, do you use? 

A. I have now got one of these Welsbach burners. 

6 Q. Will you describe that as near as you can ? 

A. That makes a light something like the incandescent electric 
light. ‘There is a wire wick that the gas strikes against and burns 
and makes a solid flame. 

7 Q. Using a Welsbach burner, what sort of a light do vou get? 

A. We get a steady light and we get a whiter light than we get 
by burning the gas in an ordinary burner. It comes the nearest to 
the Edison incandescent light of anything I know of. I don’t think 
it is quite as clear as the Edison light. 

8 Q. What, if you know, is the comparative cost of natural gas 
used in the Welsbach burners as an illuminant and either electric 
light or artificial gas ? 

A. Tam not prepared to answer that question. I have not taken 
the trouble to investigate. 1 know what they charge me a month 
for the use of the burner, and that is twenty-five cents a month. I 
don’t know what the electric light men would charge for an inean- 
descent light. 

9 Q. How much does your gas cost you per light or per burner ? 

A. We pay five cents a month, and then the higher the 

426 number—there is a discount made : so many tips are so 

much ; five cents is the highest. When we get up to a cer- 

tain number it isa little less per light. They havea scale here—the 
Findlay Light Company. , 

10 Q. Then, if I understand you, you pay twenty-five cents’ per 
month for your burners and five cents per month for each tip or 
burner for the gas? 

A. Yes, sir. 

11 2 At that each burner costs you thirty cents per month ? 

A. Yes, sir. 
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12 Q. With a discount if you use above a certain number of 
burners ? 

A. Yes. 

13 Q. State what that number is. 

A. I don’t know that; they have a schedule. I can’t remember 
what that is. 

14 Q. How many burners would be necessary to use in order to 
light a good-sized room in a residence? 

A. One of those Welsbach burners will light a room very nicely— 
an ordinary-sized room. 

15 Q. What do you mean by an ordinary-sized room ? 

A. Say a room fifteen tosixteen feet square; sufficient for reading 
and all purposes. 

16 Q. From your experience in the use of natural gas for illumi- 
nating purposes what would you say as to its desirability for that 
and as to its being economical or otherwise ? 

A. Take it to simply light up a room—of course it will light up a 
root as well as anything else; but for a light to read by or write by. 
unless you have something like this Welsbach burner, I don’t think 
it is so nice. 

17 Q. I mean with reference to the Welsbach light. 

A. Where there is a Welsbach light it gives a very satisfactory 
light. 

18 Q. Have you had any experience in the drilling and operating 
of gas wells? 

A. Yes, sir. 

19 Q. I wish you would go on and state what your experience has 
been and what wells you have drilled, &c. 

A. I drilled, in 1887, four wells, and then I drilled three this last 
suinmer—two north of Van Buren and one near Stewartsville—and 
then I have been interested in two others that [ have had the charge 
of while they were drilling; one of them I didn’t much attention 
to. We drilled three on the M. C. Whitely Addition in 1887, and 
one on the Miller land in the same year. 

20 Q. Where is the Whitely Addition ? 

A. It is in the southeast part of the city of Findlay. 

21 Q. And those wells were drilled in what part of 1887? 

A. I commenced drilling my first well on the Whitely Addition 
in April. We finished that up, and along in May we drilled the 
second one on the south part of the addition—along in May; and 
along in the latter part of June and the early part of July we drilled 
the third one on the east part of the addition—about the centre of 
the addition on the east side; and then in December, 1887, I drilled 
a well on the Miller land, about a mile and a half south of the Whitely 
Addition and within the corporation of Findlay. 

22 Q. Has that last well been in use constantly ? 

A. The last well has not. It was used for about six months, and 
we didn’t have any use for it—didn’t need the gas—and we closed 

it up, end it is now owned by the city of Findlay. 
427 23 Q. And these other wells, aside from the three in the 
southeast part of the town, have those been used by you? 
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A. Yes, sir. : 

24 Q. How is it in reference to the three wells in the Whitely 
Addition * 

' A. They have been in constant use; not ever since they were 
drilled, because they were drilled to supply the houses and the win- 
dow-glass factory on the addition—a ten-pot window-glass factory. 
They commenced building the window-glass factory in the summer, 
and they started it about the first of October, 1887, and they have 
been in constant use ever since then. I laid pipes at the time we 
drilled the wells from the wells to the factory, and they didn’t get 
the factory completed until about the first of October, 1887. 

25 Q. Since that time you say they have been in constant use? 

A. Yes, sir. 

26 Q. Supplying the factory and what else ? 

A. The houses on the addition. 

27 Q. About how many houses are there ? 

A. There are now about thirty houses there. 

28 Q. Are they all using gas from those wells ? 

A. Yes, sir. 

29 Q. Your factory is what size? 

A. A ten-pot window-glass factory. 

30 Q. Is there anything else using this gas ? 

A. | believe not. 

31 Q. Do you know, approximately, about how much gas is being 
used from those wells at any time? 

A. From the three wells—well, [ should say that there is about 
four million feet in the three wells. 

32 Q. Who owns and is operating this factory ? 

A. The Ohio Window Glass Works. 

33 Q. What, if any, interest have you in it? 

A. I have none. 

34 Q. What, if any, interest have you in any of these wells? 

A. Weil, I bave contracted to supply the window-glass works 
with gas. I put down the wells. 

35 Q. You own the wells? 

A. Yes, sir; I own the wells. 

30 Q. What was their capactity when drilled, if you know ? 

A. Well, the first well ran a little over a million, the second well 
(on the south part) ran a little over two millions,and the third (on 
the east side) ran a little over a million, so I had counted that I 
had, safely, over four million feet of gas. 

37 Q. How much gas has been used from those wells from the 
time they were turned into supplying these houses and factory up to 
the present time ? 

A. Well, they have been in constant use to supply the factory 
when the factory was running. They have a regular time of shut- 
ting down. ‘They generally shut down the last of June and are idle 
for two months—July and August. Last year we started up again 
in their regular time, about the first of September, and run until 
shutting-down timeagain. The gas has been used there in that way, 
and, in addition to that, what has been used in the houses. 
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38 Q: While these enterprises are running about how much is 
the consumption per day ? 

A. Well, as near as Roms get at it, we should take about three 
mgs ; perhaps not as much as that; maybe it would be two and 
a half. | 

39 Q. Have you made any measurements of these wells re- 
428 cently or since they were open ? 

A. I measured them at the time they were drilled in, but 
I have not put a gauge on them since that—that is, not lately. 

40 Q. What would you say as to the present capacity of those 
wells compared to their capacity at the time they were drilled in? 

A. I don’t see any difference. ; 

41 Q. I wish you would go on and state briefly what means you 
have of forming an opinion on that subject. 

A. Well, there does not seem to be any let up in the supply and 
pressure on the lines. Everything of that kind seems to be just as 
great as ever. There has been no sign of any salt water or oil or 
anything of that kind. The pipes have always been perfectly dry. 
I don’t see but what those wells are just as good to-day as they were 
when they were first drilled in, as far as I could tell. 

42 Q. How much experience have you had with this field—this 
Northwestern Ohio natural-gas field ? 

A. Well, I have had this experience right here in what we call 
the Findlay field proper, right here at home, and I drilled in those 
two wells at Van Buren this summer, and the one at Stewartsville, 
and also had charge of the drilling of a well—the Coontz well—in 
the southeastern part of the city, on the Blanchard Avenue Addi- 
tion. 1 have the last, I might say, for the last three years or 
ever since I drilled the first well. I have tried to see nearly ever 
well that was drilled in—nearly all of the new wells around throug 
the territory. Of course, I have not seen all of them, but I have seen 
a large number of them. 

43 Q. Have you a knowledge of the geographical limits of the 
territory as it is now developed ? 

A. Well, I have, to some extent. 

44Q. What would you say as to there being new territory discov- 
ered and developed from time to time—what has been done? 

A. In the way of discovering new territory ? 

45 Q. Yes. 

A. Well, take it a year ago this time, I don’t think there was 
any of us here in Findlay thought that there was as big a gas field 
as we have found this spring and summer in Stewartsville. 

46 Q. That field has been developed within a year, then? 

A. Yes, sir—that is, since the drilling in of the Mellott well; that 
was the starter there. 

47 Q. How does that field compare with the field discovered prior 
to that, in gas development—as guod or better? 

A. It is better; the drill shows that ; especially the wells at Stew- 
artsville and Van Buren are larger—tlhat is, on the average. 

48 Q. If you know of any other territories having been discovered 
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within the last year or two years I wish you would state, either 
right there or at any other place in Northern Ohio. 

A. Nothing has come within my personal knowledge. 

49 Q. What would you say as to the chances of the extension of 
the territory ? | 

A. I think our territory here yet comparatively undeveloped. I 
think there will be lots of as great surprises to us as there has been 
in the case of the Stewartsville field. 

50 Q. Have you any opinion as to the probable duration of the 
supply of gas in Northwestern Ohio ? 

A. Well,asfaras my opinion is concerned, I don’t think that 
429 I will ever live to see the day that I will not have gas to burn 
in Findlay. 

51 Q. What would you say as to whether the business of con- 
structing and operating a natural-gas plant is or is not a peculiarly 
hazardous and dangerous business financially ? 

A. I don’t think it is any morethan any other business. I think 
people ought to have a knowledge of the businees—just like the dry- 
goods business or anything else—to know what they are doing. 
Of course when a man drills a well he can’t tell whether he is going 
to get a little one or a big one; the drill will tell that. 


Cross-examination by Mr. Potrer: 


1 Q. The first gas territory in Northwestern Ohio was discovered 
in the vicinity of Findlay, as I understand it? 

A. Yes, sir. , 

2 Q. And embraced, in round numbers, what area of miles ? 

A. The first well we drilled here was the Oéesterlin well; that 
was in—I don’t know that I can give you the exact date; at least 
four years ago. 

3Q What was the capacity of that well ? 

A. It was a small well. I think it ran about three hundred 
thousand. 

4Q. What became of it ? 

A. It is still in use in the city mains here in Findlay. 

5 Q. Where does that lie? 

A. It is east of Findlay. 

6 Q. Has it been abandoned—its use ? 

A. That is not my understanding. 

7 Q. It is one of the city wells? 

A. Yes, sir. 

8 Q. Going back to the question of the area of gas territory in and 
about Findlay, what is it? . 

A. We drilled the Ballard well three miles south. You may say 
that that is about as farsouth as we know. There has not been any- 
thing near the Ballard well further south, so we don’t know how far 
it extends. That was of about nine millions capacity ; it is in use 
by the city, supplying the mains. : 

9Q. It was the last you heard of it ? 

A. It is now, to-day, in use. 
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10 Q. When was it drilled ? 

A. The Ballard well was drilled in 1887. I can’t give you the 
month, but it was along in the summer of 1887. 

11 Q. You know nothing, of your own knowledge, what the pres- 
ent capacity of that well is ? 

A. No, sir. 

12 Q. Go on and give the developments of the field. 

A. Take it running west from town here, I guess the Karg well 


‘was about the only gas well, though I believe there are more over 


in the north part of town and a little to the west. 

13 Q. What is the condition of the Karg well ? 

A. I don’t know; it is owned by the city. 

14 Q. Don’t you know that it can’t be used on account of its being 
substantially exhausted ? 

A. No; I don’t know that. 

15 Q. You knew that it was flowing oil and some salt water, 
didn’t you ? 

A. No; I have not heard of that. 

16 Q. Haven’t you heard that the supply in that Karg well had 
diminished and that the well itself was in such condition that the 
well was impracticable to be used ? 

A. No, sir. 
430 17 Q. Or partially so? 
A. No. 

18 Q. Had you heard nothing of the diminishing of the supply in 
the Karg well ? 

A. Nothing that I would pay any attention to. I never have 
heard it from authoritative sources, and I have no direct knowledge 
of it myself. 

19 Q. Go on with the development of the territory now. | 

A. Then take it east, as far as the developments are concerned here, 
it would come in the M.C. Whitely Addition ; that is two miles east. 
That is as far east as there has been anv drilling done. Those are; 
the ones that Town. Then take it north, the Heck well was about 
as far north—that is, among the first wells—about two miles and a 

uarter. 

20 Q. These wells being the boundary limits of the territory, how 
many wells have been drilled in, in round numbers, from which a 


supply of gas has been obtained ? 
A. Without speaking of the amount of them I should say about 


fifteen. 

21 Q. Of those fifteen wells about how many were or are owned 
by the citv and were used by the city at one time—some eleven or 
twelve of them ? 

A. The city—we have three wells that we own, and the Coontz 
people have one, which is four; aud Heck sunk one; that is five; 
the Bond well down here, owned by Mr. Bond, is six; that is owned 
by private individuals; that is all 1 think of at present. 

22 Q. What wells are owned and operated by the city now? 

A. In the original territory ? 

23 Q. Yes. 
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A. The city owns about all of them; they have not sold them. 

24 Q. Did you know that the city at the present time was not 
using the Findlay wells, but was drawing its entire supply from the 
Stewartsville territory ? 

A. They are not doing that; they are using some of the city wells, 
too. 

25 Q. You hold no official position in the city, do you—that is, 
as trustee or anything in the conduct or management of the gas 
supply to the city ” 

A. No, sir. 

26 Q: Are you able to state, in round numbers, the amount being 
supplied daily to the city of Findlay—the extent of the consumption 
of gas daily here at present” 

A. All I could tell is what I have heard. 

27 Q. From your knowledge and observation ? 

A. Well, I should think fifteen millions. 

28 Q. That would be your judgment of the maximum limit? 

A. Yes; I should think that. I have never figured on that, you 
know, as to the consumption or anything of that kind. I should 
-think it would be on the outside. 

29 Q. You are supplying from three wells about three million 
cubic feet per day ? 

A. Ishould judge that our consumption out there, with the houses 
and all, now is in the neighborhood of three millions. 

30 Q. Since you drilled those three wells in have you made any 
test of their rock pressure or supply at the well ? 

A. Not since I first drilled them in. 

31 Q. What was the rock pressure when you first drilled them 
in? 

A. Four hundred and thirty pounds. 

32 Q. How did you determine the quantity of supply at the well 
daily ? 

A. By pressure; well, by putting the gauge on; that is the way 

the wells are ordinarily measured. 
431 34 Q. That is steam-gauge pressure ? 
A. Yes, sir. 

30 Q. So that you say the pressure and capacity are both de- 
termined by the pressure on the steam-gauge at the well. Isthat it? 
You say the rock pressure is 430 pounds at a certain length of time. 
Having the orifice given, you determine the eseapement, do you ? 

A. No; to find the rock pressure we shut it in and put the gauge 
on. If we want to take a measurement of a well wecpen it and let 
it go down to its natural flow and then put the gauge on and test it 
in that way. 


36 Q. What did you find the natural pressure, then, after the rock 
pressure is down to its natural flow ? 

A. I couldn’t tell from memory. 

37 Q. In round numbers what was it? 

A. Do you mean as to the production of the well ? 

38 Q. I mean the pressure. 

A, That I can’t tell, because I didn’t try to fix it in my mind. 
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39 Q. Can you give us somewhere near what it was? 

A. I don’t think I could. 

Fe Q. Was it fifty pounds or one hundred or one hundred and 
ity ? 

A. I know we measured it and figured it up at the time, what it 
showed, but I don’t recollect now what it showed; it was sowe time 
ago. It is hard to retnember. 

41 Q. It was from the other pressure that you determined the 
quantity of the flow? 

A. Yes, sir. 

42 Q. Your judgment is that this natural gas bas a limit of flow 
through an ordinary gas-burner, and that while it gives a light it 
is not a pleasant light to read by or study by or work by ? , 

A. It will do very well to sell goods. by and such things as that, 
but if I wanted a light to read by I would rather have one not so 
flickering. 

43 Q. Take it for a light for house purposes. 

A. If I wanted to light up the house | would as soon have that 
as anything else, but if I wanted to sit down and read I would 
rather have something steady. 

44 Q. Have you made any test vourself to determine the life of 
a well or the duration of a well left flowing at its ful! capacity, say, 
for instance, a well drilled in flowing five million feet every twenty- 
four hours, as to what the same well would show at the end of three 
years from that time? 

A. No; I have not. 

45 Q. Do you know of your own knowledge the duration of a 
well with the capacity of five to ten million cubic feet per day flow- 
ing continually ? 

A. I do not. 

46:Q. Did you know that the Findlay field—that is, the wells im- 
mediately in the city—that after the use of them for the past three 
vears, drawing continually on the supply, were becoming so ex- 
hausted that they were closed in and other wells being drawn from, 
say in the vicinity of Stewartsville” 

A. They are using 

47 Q. Do you know of any of the city wells giving out, in other 
words? | | 

A. They are using the Ballard well. The only well that I under- 
stand now is not being used is the Altman well. That well was 
drilled too deep at the start. Any well can be ruined. Of course, 
the salt water or oil lies close to the gas, and there is a time to stop. 


432 Re-examination: 


1 Q. I will ask you again what you think is the probable duration 
of the wells in the Northwestern Ohio field or in the Northwestern 


Ohio territory, and give it, if you can, in years. 
A. I don’t believe it will ever be exhausted. 
Recross-examination : 
1 Q. What is the extent in miles north, east, south, and west of 
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the gas territory of Northwestern Ohio, as you understand it— 
about ? 

A. I don’t know much about Wood county. That would be a 
very hard question for me to answer. I know something about the 
developments made right here at home; but, take Wood county, I 
don’t know anything about it. 

2Q. Your knowledge of the subject is confined to the Findlay 
territory, so called, and its surroundings ? 

A. Yes, sir. 

3 Q. Within a radius of how many miles—five miles ? 

A. Three anda half south and eight and a half miles north—that 
would be about twelve miles north and south—and east two and a 
half miles; west abouta half a mile you strike oil—about three 
miles. 

4Q. Are you able to give any estimate as to the daily consump- 
tion or production of gas in the territory last named, in feet ? 

A. What the wells will turn out? No; I am not. 

5 Q. Can you give any estimate or approximate what the supply 
or production is in the territory named here? 

A. That would be a pretty hard thing for me to do now. Most 
of the wells drilled in here were small wells, comparatively. 

6 Q. Can you give any estimate of the duration of the supply in 
the territory that you are acquainted with ? 

A. The Karg was about the only big well we had right here. No; 
I can’t give any estimate. | 

7Q. Your judgment is that the supply of gas will always con- 
tinue substantially as it is now ? } 

A. Yes; I believe you will never exhaust this territory. 

8 Q. Do you mean that the wells will always continue to supply 
the same quantity of gas ? 

A. That is my judgment ; yes, sir. 

9. Your opinion is that a well that is now supplying a million 
cubic feet per day will always supply a million cubic feet per day ? 

A. Yes, sir. 


Also E. B. Pattipes, of lawful age, being first duly sworn, deposes 
and says: 


Direct examination by Mr. Kinney: 


1 Q. You may state your name, age, residence, and occupation. 

A. E. B. Philipps; age, 36; residence, Findlay, Ohio; occupa- 
tion, superintendent of the gas works. 

2 Q. How long have you been superintendent of the Findlay gas 
works? 

A. I was superintendent of the old Findlay Gas Light Company 
for eleven years, and then [ severed my connection with them, and 
I became.employed by them in May, 1889—by the city gas works 
proper—that is, of the corporation plant—and have been in their 
employ about two years. . 

3 Q. What do you mean by being employed by the city 
433 gas works eleven years ago ? 
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A. That was the Findlay Gas Light Company for eleven years ; 
that was the artificial, and they merged into the natural gas upon 
the discovery of natural gas in Findlay. 

4Q. Since they have had a board of natural-gas trustees how 
long have you been in their employ ? 

A. Since the third of June, 1889, this year. 

5 Q. How much experience have you had in the natural-gas busi- 
ness * 

A. Between four and five years. 

6 Q. At what points? 

A. Findlay. I-have also been engaged as engineer in other parts 
of the country, contracting and putting down lines and putting in 
plants, and have been engaged in testing wells and testing territory 
in different parts of this country, in the West and in the South. 

7 Q. What have been your particular duties with reference to the 
gas business—that is, what branches have you paid particular atten- 
tion to, if any? 

A. My duties here in both companies have been as superintendent 
and manager of the different plants. When not engaged with them 
my duties have been in contracting for lines and superintending the 
construction of lines and preparing plans and specifications for 
plants and the general duties of a gas engineer. 

8 Q. How long have you lived in Findlay ? 

A. Thirteen years. 

9 Q. Have vou had any experience in the cost of constructing 
gas lines? 

A. Yes, sir. 

10 Q. How extensive has that been? 

A. I have put in six plants under contract, and have superia- 
tended the construction of two others in addition to the six that I 
contracted myself, and have been engaged in preparing plans and 
specifications in connection with my work for various gas lines. [ 
have prepared as many as a dozen plans and specifications with 
estimates of cost and the general details of construction of those 
plants. 

11 Q. What gas plants have you been engaged in constructing or 
superintending the construction of ? 

A. I superintended the construction of the St. Mary’s plant, in 
Auglaize county ; the Wapakonetta, a small plant that was put in 
at Morley. I contracted and put in the Munster line, in Auglaize 
county. I have had charge of the construction of the Findlay line, 
of the present line, put in by the trustees this year. 

12 Q. What, if you know, would be the cost of laying a natural- 
gas pipe line of ten to twelve inches between Toledo and what is 
known as Stewartsville, a distance of thirty-six miles or thereabouts, 
including in that cost the total cost of constructing the line, exclu- 
sive of the cost of material ? 

A. I would estimate the cost of such a line of ten or twelve inch 


pipe 
13 Q. Suppose you give each one, if there is any difference be- 


tween them % 
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A. I would estimate the cost of a ten-inch line, such as you de- 
scribe, exclusive of the cost of the pipe, at from fifteen to eighteen 
cents per lineal foot, a twelve-inch line; such as you describe, with- 
out making any estimate of the cost of the pipe, at from nineteen to 
twenty cents per lineal foot. . 

14 Q. That estimate includes what? 
434 A. That estimate includes taking the pipe from the cars 
and burying it, connecting it so as to make it a continuous 
line. ‘To cover the ground more fully, it would include the hauling, 
excavating and backfilling and the laying complete, jointing the 
pipes. What I have reference to is the screw joint. : 

15 Q. What is the difference between the screw joint and the lead 
joint in cost? er 

A. It would depend altogether upon the kind of joint. The ordi- 
nary lead joint would cost from three to four cents per foot more 
than the screw joint. 

16 Q. What is the difference between the joints—the screw joint 
and the lead joint ? 3 

A. The screw joint is an ordinary thread cut on the end of the 
pipe, by which each pipe is screwed to the other and made. The 
lead joint consists of a belt or collar into which lead is poured, and 
which is ealked after it is laid. 

17 Q. How many different kinds of lead joint are there ? 

A. There are quite a number of lead joints, including patent 
joints There is the Converse joint, used extensively throughout the 
country, and then there is the ordinary bell lead joint, which has 
been used during the last year, ii which the belt is wedged or shoved 
onto the wrought-iron pipe, called the hub-and-spoke Joint. There 
are various other patent lead joints, made by the use of a loose collar 
or a tight collar fastened onto one end of the pipe; but the joint is 
substantially the same, only its being in the shape of a socket or 
bell, and the manner of putting it together. We have also what is 
called the iock joint, used in putting it together. The manner of 
constructing them is very much the same. 

18 Q. Would there be any. difference in the expense of laying the 
different kinds of lead joint which you have spoken of? 

A. Not substantially. Some lead joints claim to use less lead than 
others, but substantially it takes about the same amount of lead to 
make the bell joint with one plan or the other. 

19 Q. What is the best joint for the pipe? 

A. I consider the Converse joint. 

20 Q. I mean of the whole—lead or screw ? 

A. For pipes up to twelve inches diameter I prefer and consider 
the screw joint the best. For pipes above that it is necessary to 
make them of lead, for they cut no thread on pipes above twelve 
inches in diameter. We can’t procure screwed or threaded pipe 
above that. | 

21 Q. What would be the cost, if you know, of constructing pipe 
lines of from four to eight inches in diameter—four, six, and eight 
inches—through the streets of Toledo, including in that estimate 
everything except the cost of the material ? 
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A. Where ordinary pavements are encountered the expense of 
laying lines of from four to eight inches in diameter or of pipe from 
four to eight inches in diameter would be from ten to fifteen cents 
per lineal foot. 

22 Q. What do you mean by “ ordinary paving ” ? 

A. Macadam, boulders, cobble-stones I would consider ordinary 
pavements; but where they have patent paving, as in the shape of 
asphalt or brick, which is being used within the last few years, as in 
Columbus and other cities, the expense would be from four to five 
cents per foot more, depending upon the character of the paving. 

23 Q. What ioe, if any, do you make between the 
435 cost of laying four and eight inch pipes under those cireum- 
- stances in any case ? | 

A. The estimated cost of laying a four-inch pipe would be from 
eight to ten cents a foot. The estimated cost of laying six-inch pipe 
would be from ten to twelve cents a foot. The estimated cost of lay- 
ing eight-inch pipe would be fifteen cents per foot. In the matter 
of laying—there is not very much difference in the actual laying of 
the pipe between the four and the six (inch). The excavation would 
be the same. The contractor can lay, of course, more four-inch pipe 
in a day than he can six-inch, but the difference in the actual ex- 
pense would not be very great. The trench would cost about the 
same, the hauling would cost the same, and the difference in the lay- 
ing would be in favor of the four-inch. He can lay more four-inch 
pipe in a day than he can six, but not enough to make any very ma- 
terial difference in an approximate estimate. 

24 Q. Are you able to estimate on the cost of material for such 
lines as I have designated—the cost of the pipe? 

A. The price of piping having varied, it would be impossible to 
make an accurate estimate as to what the line could be laid for at 
the present time without getting special prices. The ten-inch pipe, 
as far as my knowledge of the pipe market is concerned—I could 
not give the cost of the ten-inch pipe without securing figures 
direct from the mills; but in the last year it has been about at $1.25 
per foot. Ejight-inch pipe has been 90c. per foot. 

25 Q. The cost of the material,of course, will depend on the 
market price at the time when you are ready to use the pipe? 

A. Yes, sir. 

26 Q. What sized pipe would you say would be necessary or 
proper to be used in constructing the main line, such as I have des- 
ignated, a distance of perhaps thirty-six miles? 

A. I would advise a twelve-inch line. 

27 Q. Connected with a twelve-inch line what amount of pressure 
would it require at the wells to send gas through this line that dis- 
tance and still retain at the wells a sufficient amount of back press- 
ure? 

A. Two hundred pounds. 

28 Q. What is the rock pressure at Stewartsville ? 

A. Three hundred and seventy-five pounds. 

29 Q. I will ask you whether or not that pressure is sufficient to 
furnish gas to Toledo, a distance of thirty-six miles, through a 
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twelve-inch pipe and still retain at the wells a sufficient back press- 
ure. 
A. Yes, sir. 
30 Q. There is a well. in Findlay known as the gas-works well, is 
there not? 
A. Yes, sir. 
31 Q. Can you state when that well was drilled ? | 
' A. That was drilled in December, 1884. 
| 32 Q. What use has that been put to since it was drilled ? 
A. It has been used on the lines continuously and is in use on 
the lines now. 


33 Q. What was the pressure in the well at the time it was 
opened—first drilled ? 

A. Do you mean the confined pressure or the rock pressure ? 

34 Q. Yes; that is what I had reference to. , 

A. The well was never tested for open pressure when it was drilled 

in. The rock pressure was four hundred lbs. 
436 30 Q. Was it tested for anything except the rock pressure” 
A. It was shut in and tested as to the number of pounds it 

would run up after being shut in a certain length of time; that was 
the only method we had of testing wells and comparing them one 
li with another. ; 
| 36 Q. That is different from rock pressure ? 

A. Yes, sir. 

37 &. What would that indicate ? 

A. The indicated comparative capacity of one well with another; 
it was used as 2 means of comparison and forming some idea of the 

~ volume of the well. 

38 Q. What was that pressure—whiat was the result of that test at 
that time? 

A. The well was turned on full and allowed to escape and then 
shut in and a gauge put on it, and it ran up to seventy-five pounds 
in seven minutes and a half. 

39 Q. When was that? 

A. That was in December, 1884. 

40 Q. What was the capacity of that well—what did that indi- 
cate? 

A. About 250,000 cubic feet per day. 

41 Q. Has that well been measured in the same way since that 


time? 

A. I measured the same well in the same manner about two weeks 
ago. 

42 Q. What did that measurement show ? 

A. It ran up to seventy-five pounds in ten minutes. . 


43 Q. That indicated what capacity ? 

A. I have not made any estimate or made any figures on the lat- 
ter test as far as the capacity of the well is concerned. ‘The first 
measurement was taken by turning the gas into a gasometer or gas- 
holder and the volume calculated by the length of time it took to 
discharge or to fill the holder with a certain number of thousand 
cubic feet. We had no accepted method of testing wells. The well 
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was close to the gas works: They ran a line to the well from the 
gas-holder and tested its capacity in that way. 

44 Q. How did you do it this time? 

A. We made no test this time, for the holder has been taken 
away since, and I have not tested the well as to volume. 

45 Q. What would the difference in time that it took to raise to 
the seventy-five pounds indicate, if you can tell, as to the compara- 
ox capacity of the well at this time and when it was measured 

rst ? 

A. Having never made any calculations in this plan or by the 
method of testing the number of pounds to run up to in a certain 
length of time, 1 could not say what the present test of the well 
would give according to the test made here two weeks ago. 

46 Q. That well has been in use since what date? 

A. December, 1884. 

47 Q. What is it used for now? 

A. It is used for supplying the district school-house with gas. 

48 Q. How long has it becn used for that purpose ? 

A. For about two years. 

49 Q. Can you give tee the geographical lines of the 
known gas field in Northwestern Ohio now? 

A. The Northwestern Ohio gas field extends from a point three 
or four miles southeast of Findlay to Bowling Green, in Wood 
county, extending north from this point three and a half or four 
miles south of Findlay to Bowling Green. It extends as far east 
us the vicinity of Tiffin, Ohio, and from a mile and a half to two 

niles west of Findlay. 
437 50 Q. What extensions have been made, if any, in this gas 
field within the last two years ? 

A. Gas has been found in the Stewartsville field in large quanti- 
ties in the last two years, and some operating has been done west 
of Stewartsville in which gas has been found, and also east of Stew- 
artsville. 

51 Q. How does the territory that has been opened up within the 
last year compare in production with the territory that was opened 
before that? 

A. The wells, on the average, are much larger than the wells 
which were first developed in the Findlay field. 

52 Q. What would you say as to the chances of further extension 
of the field ? 

A. I would consider the chances as fair for getting good wells 
and wells flowing as large as we have found within the last year or 
as have been drilled within the last year. 

53 Q. Other wells in the same territory not developed or in 
other territory ? 

A. In the Northwestern Ohio field. 

54 Q. What are the chances of the lines of the field being ex- 
tended by further developments ? 

A. As far as that is concerned, I could not judge. There is con- 
siderable operating going on all the time, and I wouldn’t be sur- 
prised to see the lines of the field considerably increased, so far as 
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the limits of the field being concerned. It is almost impossible to 
tell where you can get gas without drilling for it. 

55 Q. What would you say as to the business of constructing and 
operating a natural-gas plant being a peculiarly hazardous or dan- 
gerous business financially ? 

A. I would not consider it a peculiarly hazardous or dangerous 
business financially, taking the matter in general; of course it de- 
pends altogether upon the supply, and as far as the field has been 
developed the supply seems to be sufficient to invite the investment 
of capital in the business without taking into consideration any 
extraordinarily hazardous risks financially. 

56 Q. Do you know personally of any new lines that are now being 
or have recently been constructed in this field ” 

A. I know of none except by current report. The Detroit line 
and the Sandusky line and the line to Kenton are now being con- 
structed. 

57 Q. Do you know, of your own knowledge, where Carey gets 
its gas? 

A. It gets its gas from the Findlay field. 

58 Q. How long has that line been in operation ? 

A. That line was laid this summer; it has just been completed. 

59 Q. Where are the Carey wells? 

A. One of their wells is on the Wolfe farm. 

60 Q. Where is that from Findlay ? 

A. Itis northeast, about four miles from Findlay. The main bulk 
of their supply they get from that vicinity. 

61 Q. How long have they been getting gas from that immediate 
vicinity ? State whether it is a new or an old_fieid. 

A. That field is not new; it has been developed within the last 
three years. The Thorn tree well is in the immediate vicinity, 

right in that part of the territory. 
438 62 Q. Where does Kenton propose to get its gas, if you 
know ? 

A. From the same field. 

63 Q. That is not in what is known as the Stewartsville field ? 

A. It is east of Stewartsville. 

64 Q. What township is that in? 

A. I don’t know. 


Cross-examination by Mr. Porrer: 


1 Q. What is, in your judgment, the life of a natural-gas well, its 
full capacity being drawn continuously ? 

A. That I cannot say—satisfactorily. 

2Q. About what would von estimate, from your knowledge, ex- 
perience, and observation in the business ? 

A. I could not satisfactorily make any estimate on a natural-gas 
well. 
3 Q. [ mean for practical uses, what is the shortest duration of 
time you know of—that is, with their full capacity drawn on con- 
tinually, what is their longest duration ? | 
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A. I have no data, positive data, as to the life of a gas well. As 
far as the shortest or the longest life of a gas well—the life of a field 
is, of course, only determined by actual practical data. The field 
here has not given us that practical data as far as telling us whether 
it is exhausted or not. We are using gas from the field and have 
been using it for the last five years. The supply is still here. As 
to how long it will remain I could not say or form any practical 
estimate. 

4 Q. Do you say that the same supply is here that there was five 
or SIX years ago? 

A. The supply is here. Substantially speaking, the field itself re- 
mains the same. I have made no accurate test or have made no 
practical test of the difference in pressure at the present time and 
the time that the field was developed. | 

5 Q. Are you able to form or to give any opinion as to the dura- 
— or life of a gas well that has had its supply drawn on continu- 
ously ? 

A. No, sir; I am not. 

6 Q. Can you form any notion or idea as to the probable duration 
of such a well? 

A. No; I cannot. 

7 Q. When was the Karg well drilled in? 

A. In January, 1886. 

8 Q. Do you know what its capacity and pressure was at the time 
it was drilled in? How much was it estimated ? 

A. Its confined pressure was four hundred pounds; its volume 
was twelve million three hundred thousand. 

9 Q. What is it to-day ? 

A. I don’t know. I have not tested the well. 

10 Q. Is it now in use as a gas well? 

A. No, sir; it is not in use at the present time. 

11 Q. What isthe trouble or difficulty ? 

A. Weare resting the wells in Findlay at the present time. 

12 Q. How long have you been resting them? 

A. Some of the wells were shut off about two months ago—about 
the first of October; not all of them, however. 

13 Q. How many have you here that you are drawing on? 

A. We are using four wells at present. 

14Q. At their full capacity ? 

A. We don’t use our wells to their full capacity, if you mean the 

full, open capacity. 
439 15 } Full, open pressure ? 
A. No; we don’t use our wells at the full, open pressure. 

16 Q. What is the occasion of shutting in or closing and giving 
the Findlay wells a “ rest,” as you call it? 

A. In handling or using any gas field it is absolutely necessary, 
in order to prevent the pressure of the field from being reduced 
below the safety point, to shut certain parts of the field in and use 
other parts and not draw from the field to its fullest extent. 

17 Q. Why? 5 a 

A. Among the majority of natural-gas engineers it is conceded 
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that the field will last much longer if the rock pressure is kept up 
to from one hundred and fifty to two hundred pounds pressure and 
not allowed to go below that, and the use of natural gas in Findlay 
has been increasing very rapidly within the last year, and we have 
drawn from the Stewartsville field and have kept the pressure here in 
the Findlay field proper at from one hundred and fifty to two hun- 
dred pounds, and not allowed it to go down below that by using our 
new field and keeping the pressure up from the new field. 

18 Q. You found, then, in the draft upon the Findlay district or 
field, so called, that the pressure or supply was being reduced to 
what you call the danger line” | 

A. No; I have not found the pressure or supply so reduced, but 
it is a fact known among gas engiueers that by keeping the pressure 
in the field at from one hundred and fifty to two hundred pounds 
it keeps the fluid out of the wells and keeps the wells dry and keeps 
the gas rock from being filled with fluid. 

19 Q. Had you any indication in the use of your wells here that 
the danger point was being reached or had been reached ? 

A. In the beginning of the development of the Findlay field, in 
drilling some of the wells southeast, we found traces of fluid or salt 
water,and several wells were drilled right on the edge of the salt- 
water territory. Those wells, when drawn upon largely and used 
to their maximum extent, began to show signs of fluid. 

20 Q. What is that an indication of? 

A. ‘That would be an indication that unless the rock pressure was 
kept up to a certain point that the wells contiguous to the salt-water 
territory would be apt. to show traces of salt water, or the salt water 
would encroach upon the wells or upon the gas-bearing rock and 
would shut off or fill up the gas rock. 

21 Q. Was that demonstrated in your field here ? 

A. That was demonstrated in the field here; yes, sir. 

22 Q. Before your development of the Stewartsville field you had 
in Findlay and its vicinity some eleven wells, as I understand it, 
— you were drawing on for your supply here—ten or eleven 
wells 7? 

A. There were ten or eleven wells drilled at that time; they 
didn’t all belong to the Findlay Gas Light Company ; they were not 
using them all? 

23 Q. What is the company that you are superintendent of ? 

A. The city gas works; tiat is the corporation plant. 

24 Q. How many wells have they in the city that they have been 
drawing on—those that are shut in and those not shut in? 

A. Eleven wells. 
440) 25 Q. Seven of those have been shut in. Is thai it? 
A. Yes, sir. | 

26 Q. How long since ? 

A. Since the first of October. 

27 Q. Isn’t it true that the pressure and supply from the seven 
wells that have been shut in have become so diminished that the 
supply from them was not sufficient in practical pressure or force as 
to give satisfaction in the service? 
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A. No; it is not true that the supply or pressure from them was 
not sufficient in character to give service. In the history of last year 
in the gas supply it was found that the number of wells, as far as 
their average volume was concerned, was entirely too small, and that 
necessitated the drilling of more wells and in territory where we 
could obtain larger wells, or, in other words, the eleven wells were 
not sufficiently large to supply the city of Findlay. 

28 Q. And that, together with the other reason assigned, was why 
you shut in seven of them or closed down seven of them ? 

A. The reason that seven of them were closed down was to rest 
the wells and to rest this part of the territory. The four that we are 
using now we are using those more particularly because they are 
connected with several factories which depend on those for their 
supply alone, and those we could not shut in, as our lines did not 
reach those factories. 

29 Q. Is the Karg well one of those eleven wells? 

A. Yes, sir. 

o Q. Are you not able to state what the trouble is with the Karg 
well ? 

A. I have not examined personally the Karg well of late. The 
Karg well, with the balance of the wells that were shut in, was shut 
in for the purpose—for the purpose of resting the territory in gen- 
eral and not using from this part of the territory at all. 

31 Q. Did the Karg well blow any oil or salt water before it was 
shut in or closed in? 

A. Not to my knowledge. 

32 Q. Did any of the other wells show any indications of oil ? 

A. Not to my positive knowledge. 

33 Q. Was it reported to you by those who lad charge or personal 
superintendence of the wells that they were blowing oil or salt 
water, any of them, or any complaint that they were ? 

A. One of the wells in the southeastern part or southeast they 
said was reported to show signs of fluid—not to an alarming extent— 
but yet I never saw tluid coming from it myself. 

34Q. As superintendent of the lines and wells, whilst you may 
not have personal knowledge of the exact condition of the wells, I 
suppose any difficulty or improper working of the well is reported 
to you or known to you? 

A. Yes, sir. 

35 (. Was it ever reported to you that the Karg well was blowing 
oil or fluid, and for that reason it was temporarily abandoned or 
shut in and not drawn on? ee has 

A. Yes; the Karg well has been reported to me as showing signs 
of fluid. 

36 Q. What is that an indication of—a gas well, after having been 
drawn on for a considerable length of time or a given length of 
time and suddenly showing fluid or throwing fluid or blowing 
fluid—what is that an indication of? 

A. It is an indication that the well has beeu drawn on too heavily ; 
that the pressure has been allowed to go to too low a point. 
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441 37 Q. Is that an indication also of a reduction in the sup- 
ply or capacity of the well? pe 

A. No; I would not take that as an indication of reduction in the 
supply. The practical method of taking care of any gas field is to 
keep everything out of the gas rock excepting the gas itself, and by 
keeping up a little head pressure and not decreasing the pressure 
and not allowing the pressure to go too low it keeps the rock full 
and keeps the pressure in that rock up to the point which will keep 
anything from entering the rock. . 

38 Q. What, in your judgment, is the occasion of pressure on a 
gas well? | 

A. That is a matter of theory. By some it is attributed as being 
caused by the weight of the rock above, and by others the weight of 
a column of fluid above the gas. We know that the rock pressure 
increases as the depth of the gas strata. 

39 Q. Which do you think is the more plausible theory of the 
two—the rock pressure or the fluid pressure—the expansibility of 
the gas in contact with the rock ? ; 

A. I consider the weight of the column of fluid the most plausi- 
ble. 7 

40 Q. That, in fact, is the accepted theory among geologists, is it 
not, and also among men who are considered experts in the gas 
industry ? 

A. Well, that is the generally accepted theory. 

41 Q. If that is true, does it not follow that where fluid is blown 
from a well that the supply or limit of the gas is near its close? 

A. No; I would not take that for granted, and I would not accept 
that as a fact for this reason: By actual demonstration in the East- 
ern gas fields wells have been known to have been drowned by salt 
water and oil, and that salt water and oil has been pumped out and 
kept pumped out and the supply of gas has continued. | 

42 Q. What wells do you refer to? 

A. 1 don’t know the names of the wells particularly or individu- 
aily, but this summer a party was going through this country who 
had quite a number of letters of recommendation from different 
manufacturing firms in Pennsylvania, where he had restored and 
increased the volume of wells in some cases where they had been 
drowned out. Iwas very busy at the time, and was just about going 
away, and didn’t have the time to spend with him as I would have 
liked; but his letters and credentials showed that he had been suc- 
cessful in his plan of restoring or reviving those wells. I don’t 
remember his name. He was at the office several times and wanted 
to do some business with us. 

43 Q. Did you give him a chance to operate on the Kerg? 

A. No, sir. y 

44 Q. So far as your knowledge goes, a well in this locality ‘that 
flows fluid—salt water or oil—is practically rendered useless for the 
purpose of supply, is it not? 

A. If the fluid is allowed to increase or if the fluid is not kept 
out of the gas-bearing rock, of course the gas will not continue to 
flow from the well in the same quantities as it originally had flown. 
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45 Q. Practically, a well is useless, is it not, for the purpose of 
supplying gas for consumption ? 

A. Do you mean ultimately and finally ? 

46 Q. No; I mean during the time that it is in that condition. 

A. No; I would not say it is useless. We have a method 
442 of separating the fluid from the gas, in the case of wells that 
throw fluid, so as to keep the gas flow clear from the water. 

47 Q. Have you tested that on any of vour wells here? 

A. Yes; we have in those wells that showed signs of salt water— 
on the salt-water belt—we have used those on those wells and kept 
the fluid free. 

48 Q. How many of those have you in operation ? 

A. We have two of those in operation. 

49 Q. How far from here are they ” 

A. A mile and a half southeast of Findlay. 

50 Q. Are they in use now ? 

A. Yes, sir. 

51 Q. They are two of the four that you are now using 7% 

A. No; they are those wells that we have shut in. 

52 Q. Then you are at present not using those wells with your 
separator attachment ? 

A. The separator attachment is a part of the connection to the 
well. We blow the wells off and test them for fluid from time to 
time and try to keep the fluid cut of the well, whether it is in use 
or not. 

53 Q. There has been some complaint from the consumers here, 
not only manufacturers but domestic consumers, has there not, with 
reference to the supply of gas here froin the Findlay field of a re- 
duction and insufficient supply, and also of fluid in the gas? 

A. As far as my present connection with the plant is concerned, I 
have no complaints of that kind. 

54 Q. Your present connection with the plant dates from—— 

A. From the third ofJune last. 

55 Q. Since that time you have been drawing substantially from 
the Stewartsville field, haven’t you ? 

A. Since the first of October we have been drawing substantially 
from the Stewartsville field. 

56 Q. Haven’t you been drawing since the first of June from the 
Stewartsville field ? 

A. No; we have just commenced to operate in the Stewartsville 
field this summer and our wells were being drilled there in July 
aud August, and our pipe line has not been constructed until lately. 

57 Q. You spoke of the city gas well that in 1884 gave a sup ly 
or production of two hundred and fifty thousand cubic feet per day. 

A. That is the gas-works well. 

58 Q. I mean the gas-works well—that is used to supply gas for 
the district school-house I understand ? 

A. Yes, sir. 

59 Q. For how long has it been used for that purpose? 

A. About two years. 

60 Q. Is it entirely devoted to that use? 

53—1215 
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A. Not entirely. 

61 Q. For what other use is it being drawn on? 

A. The balance of the gas goes into the city line. 

62 Q. I.understand you that in order to supply the two hundred 
and fifty thousand cubic feet to-day the pressure has to be main- 
tained at what—is that the open, full capacity ? 

A. That is the open, full pressure of the well. 

63 Q. What is the usual sized pipe put into these gas wells? 

A. Three-inch for an ordinary well—a well of from three to five 

million cubic feet capacity. 
443 64 Q. Now, to supply two hundred and fifty cubie feet per 
day through that pipe, what pressure will be required or per- 
mitted through a three-inch pipe ? 

A. I couldn’t say exactly without making an estimate or caleu- 
lation. With an ordinary depth of well, the tubing or pipe it 
reaches the gas rock, being from ten to twelve hundred feet in 
length, a three-inch pipe would supply two hundred and fifty thou- 
sand cubic feet of gas at an open pressure of about one-fifth of a 

ound. 

65 Q. Are there any other wells being drawn upon other than the 
eleven wells which you have mentioned—that is, the four that you 
are drawing upon now and the ones closed in ? 

A. Some of the manufacturers here have their own lines. There 
are several manufacturers use gas from their own wells which have 
been drilled and which are now in use. 

66 Q. What, in your judgment, is the present consumption of 
natural gas for all purposes, within the city of Findlay, daily, for the 
purposes of domestic use, lighting, and manufacturing ? 

A. About thirty-five million feet per day. 

67 Q. About how many miles of pipe have you within the city 
limits ? 

A. That I could not state exactly. 

68 Q. About how many? 

A. Within the city limits there are twenty-five to thirty miles. 

69 Q. What is the size of your main pipe, low pressure and high 
pressure? : 

A. We have an eight-inch high-pressure circuit line around the 
town, which is fed into the low-pressure pipe, eight inches. 

02. What is the pressure upon your high-pressure main in the 
city % 

A. The pressure upon the high-pressure circuit line is from forty 
to fifty pounds. 

71 Q. And upon your low-pressure circuit ? 

A. On our low-pressure lines the pressure is about twelve ounces. 

72 Q. With a pressure at the well, thirty-six miles from Toledo, 
of, say, two hundred pounds to the square inch, gas Mowing through 
a twelve-inch main, at what pressure would the gas flow through the 
pipe open at Toledo ? 

A. There would be at least fifty to seventy-five pounds at the To- 
ledo end of the line. — | 

73 Q. Practically, I take it, it would be necessary to maintain a 
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pressure at about two hundred pounds at the wells through a pipe 
of that size at that distance to maintain a pressure of fifty to seventy- 
five pounds at the Toledo end of the line ‘ 

A. Yes, sir. ’ 

74 Q. The city of Findlay, as I understand, is operating its 
territory and the supplying of gas under legislation similar to that 
— which Toledo proposes to operate and supply gas, as I under- 
stand it? ! 

A. They are supplying gas—in the natural-gas business—by en- 
actment of the Legislature, which I presume is the same. 

75 Q. What is the bonded debt of Findlay for its gas investment, 
in round numbers ? 

A. In round numbers, about three hundred thousand dollars— 
that is, the gas plant. I had the exact figures, but I have not got 

them now. 
444 76 Q. Does that include its total investment for territory 
and pipes? 

A. That includes the total bonded indebtedness, which was the 
question asked. 

77 Q. Does that bonded indebtedness cover the total indebtedness 
of the city for its gas investment in full? 

A. Yes, sir. 

78 Q. Whatin round numbers is the gross income from the invest- 
ment? 

A. At the present consumption the gross income will be from 
eighty-five to ninety thousand dollars per year. 

79Q. What is the gross expenditure per annuin? 

A. About thirty-five thousand dollars per year. 

80 Q. Outlay ? 

A. Yes, sir. 

81 Q. Does that include the interest on the bonds? 

A. That does not include the interest on the bonds. 

82 Q. What is the rate of interest your bonds are drawing? 

A. Part of them five and part of them six per cent. 

83 Q. Your last issue is six per cent.? 

A. Yes; I think so. 

84Q. Have they all been negotiated ? 

A. Yes, sir. 

85 Q. And your bonds mature in what time? 

A. Part of them mature from ‘91 on up. 

86 Q. Through how many years” 

A. Part of them in five and part of them in ten. 

87 Q. And your estimate on the gross income and expenditure is 
based on your knowledge of the running and operation of the in- 
dustry since June, 1889? 

A. Since June, 1889; not prior to that time. vi 

88 Q. Your estimate is based on your knowledge of the condition 
of things since then? 

A. Yes, sir. 

89 Q. When was the electric-light plant put in here (Findlay)? 

A. That I don’t know positively. 
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90 Q. About how long ago? 

A. To the best of my recollection, it was a little over a year ago. 

91 Q. To what extent is that used for the lighting of streets, if at 
all ? ; 

A. I am not conversant enough with the lighting of the streets to 
state positively, but the bulk of the town—that is to say, at least 
sixty per cent. of the town—is lighted by electricity. 

92 Q. Is it used to a considerable extent in private houses and 
stores ? 

A. It is used to considerable extent in business, but there is very 
little of it used for domestic lighting. 


Re-examination: 


1Q. I don’t know but you have already stated, but I will ask you 
again, how near to its full capacity a well ought to be run to get the 
best service from it. 

A. To get the best service from a well and to protect the well it 
should not be used at a less pressure than two hundred pounds, or, 
in other words, its pressure should not be drawn upon so as to lessen 

the pressure below 200 pounds. 
445 2Q. And what is the object of keeping that back pressure ? 
A. To keep the rock free and clear of anv substance or fluid 
that would be apt to clog it up and prevent the gas from coming 
through it freely. 

3 Q. What, according to your judgment, is the cause of salt water 
coming into the wells in this territory where it has got into them ? 

A. The reduction of the rock pressure below one hundred pounds 
has been the cause of fluid getting into the wells in this field. It is 
not desirable to let the pressure go below two hundred pounds, as a 
maximum, in any gas field. Below one hundred pounds pressure 
the fluid is apt to get into the well or into the gas-bearing rock. 

4 Q. How does this back pressure keep the fluid out? 

A. By reason of the back pressure itself, owing to the pressure in 
the gas rock being more than the pressure of the fluid surrounding 
it or near to it. : 

5 Q. What is the effect of the water getting into the Trenton, in 
the way of stopping up the rock or anything of that kind ? 

A. The effect of fluid getting into the gas-bearing rock would be 
to fill the area or the space formerly occupied by the gas, and in 
this manner keeping the gas from coming into the rock from what- 
ever source or fountain-head it may have. 

6 Q. Is there such a thing as paraffine getting into the pores of 
the rock ? 

A. Yes; we frequently find that the rock will paraffine shut. 

7 Q. What brings that in ? 

A. That is a product or chemical constituent of the oil. 

8 Q. That is brought in by the oil? 

A. Yes, sir. 

9 Q. State whether or not that has a tendency to stop up the pores 
and prevent the gas passing through ? 
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A. Yes; that has a tendency to a considerable extent—in fact, it 
it will stop it up entirely. 

10 Q. What is the fact about there being instances where a well 
has flown both salt water and gas, in quantities, almost immediately 
alter being opened? I don’t mean in this place, but in any field 
that you know of. 

A. In some parts of the field in the developments of the drill, or 
in drilling a well, we get to the gas-bearing rock and secure a flow 
of gas, and then, by deeper drilling or by continuing to drill on the 
wells, they strike salt water and oil below the gas, properly speak- 
ing, but very close to it; so much so that in the drilling in of a well 
it is necessary to exercise a great deal of caution, after you think 
you have the bulk of the gas, as to how deep you shall go. _ 

11 Q. In such a case as that, if the well is left wide open, how 
long would it take this gas and oil to come up? 

A. It will come up at once. 

12 Q. Will that indicate the absence of gas or the exhaustion of 
the gas in the gas-bearing rock ? 

A. No, sir. 

13 Q. Should you say, in your opinion, there may bea flow of 
fluid from a gas well or a well that has been bearing gas without 
indicating any exhaustion of the gas in the gas-bearing rock tribu- 
tary to that well ? 

A. Ii is by no means a sign that in finding oil or salt water com- 

ing in with the gas that the field is in a state of exhaustion. 
446 14 Q. Is it a sign where .a well has been bearing gas for 

some time and been running wide open and oil or salt water 
gets in—is it then a sign that the gas in the gas-bearing rock tribu- 
tary to that weli has been exhausted ? 

A. No. 

15 Q. Then by properly handling a well in the way of keeping 
back the pressure upon it what effect will that have, in your judg- 
ment, upon the life of the well ? | 

A. It will prolong the life of the well materially. 

16 Q. What has been the fact as to the way the Karg well here 
had been used along at first ? 

A. The Karg well has been terribly abused. 

17 Q. In what respect ? 

A. Of course, it being the largest well in this portion of the gas 
field at that time, it attracted a great deal of attention, and excur- 
sion after excursion came to Findlay to see the large well, and it 
was being turned on constantly for that purpose. 

18 Q. What are your charges here for gas for domestic consuimp- 
tion ? 

A. One dollar a stove, net. 

19 Q. Is that the year around ? 

A. That is the year around—the net price. 

20 Q. What are your charges to the factories? — 

A. The charges to the factories are merely nominal. The actual 
charge for using gas for manufacturing purposes runs from three 
hundred to six hundred dollars a year per factory. 
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21 Q. You mean by that that your charges to the factories, to all 
that use gas, run from three hundred to six hundred dollars for each 
factory ? 

A. Yes; it varies with the kind of factory. 

22 Q. You charge no more than six hundred nor less than three 
hundred ? 

A. Some of the small factories not coming under the head of 
factories are less than that, but not material enough to call it any- 
thing. 

23 Q. What proportion of the gas consumed in Findlay is con- 
sumed by the factories of various kinds? 

A. About one-half of it. 

24 Q. What are your charges here for furnaces ? 

A. In hot-air furnaces for private houses from one dollar to four 
dollars a month. 


Also Joun WorrFe, of lawful age, being first duly sworn, de- 
poses and says: 


Direct examination by Mr. KINNEY: | 


1 Q. You may state your age, place of residence, and occupation. 

A. Twenty-eight; residence, east of Findlay, four miles; at this 
time I am interested in the gas business. 

2 Q. In what way are you interested in the gas business ? 

A. Iam helping the Kenton people in getting their pipe line 
through and am interested in the Kenton line. 

3 Q. How long have you been interested in the gas business ? 

A. About two years. 7 

4Q. What have you been doing during that time ? 

A. Leasing land. 

5 Q. I will ask you to state whether or not you know whether 
Kenton is constructing a natural-gas line. 

A. They are. 

6 Q. Where from ? 

A. From the Marion township, about three and three-quarters 

miles northeast of Findlay. 
447 7 Q. How near where you live? 
A. It is right in that neighborhood. 

8 Q. Do you know how far this is from Kenton ? 

A. About thirty-three miles; at least that is the length of their 
pipe line. 

9 Q. Do you know who is constructing that line? 

A. It is owned by a private corporation or a private company. 

10 Q. What is the name of the company ? 

A. The Sciota Natural Gas Company. : 

11 Q. Do you know who are the principal-stockholders ? 

A. I think that the principal stockholder is Thomas Espy. 

12 Q. Where does he live? 

A. At Kenton. 

13 Q. Are all the stockholders Kenton men ? 

A. Yes, sir. 
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14 Q. Do you know whether or not they are business men there 
in Kenton? 

A. They are. 

15 Q. What is the size of that line they are constructing ? 

A. Six-inch. 
: 16 Q. Do you know what the size of Kenton is—that is, its popu- 
ation ‘ 

A. About five thousand. 

17 Q. Is the six-inch line large enough, in your judgment, to fur- 
nish gas from this field to Kenton ? 

A. It is. 

18 Q. Do you know anything about the Carey, Ohio, line? 

A. Yes, sir. : 

19 Q. Where are they getting their gas ? 

A. They are getting their gas from the Marion township field. 

20 Q. Do you know what the size of their line is ? 

A. It commences with a four-inch, and I think they have about 
five iniles of five-inch. 

21 Q. When was that line constructed, if you know? 

A. About three months ago; completed about three months ago. 

22 Q. How long have you been acquainted with the Northwest- 
ern Ohio natural-gas field ? 

A. For—well, ever since it was found. 

23 Q. What, if any, have been the extensions of the field within 
the last two years, say, if you know? 

A. Well, the field is larger than it was supposed to be, by devel- 
opments within the last four months. 

24 Q. Where were those developments made ? 

A. West of Stewartsville and at Arcadia. 

25 Q. How far west is that ? 

A. About three-quarters of a mile west of Stewartsville. 

26 Q. What have they discovered there in the wav of gas wells? 

A. Very good wells. Mr. Harris drilled in a well on the Mce- 
Trout farm, which was about a four-and-a-half-million well nat- 
urally. 

27 ©. What do you mean by “ naturally”? 

A. Without being shot. 

28 Q. What would you say as to the chances or the probabilities 
of a further extension of the gas field beyond its present limits ? 

A. I think there is a very good chance for new territory to be 
opened up, and that will be paying territory. 

29 Q. In what direction would you say ? 

A. I would say east. 

30 Q. Have you ever had any experience in constructing lines ? 


A. No, sir. 


448  Cross-examination by Mr. Porter: 


1Q. Have you experience and knowledge—information—as to 
the duration of wells where their full capacity is drawn upon from 
the time of their being drilled in? 
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A. I would rather not answer that. 

2Q. Why? 

A. Well, my reasons for its answer would probably answer it. 

3 Q. Have you experience, knowledge, and information as to the 
duration of wells where their where their full capacity is drawn from 
the time of their being drilled in? 

A. In the Findlay field I have—that is, in Findlay township. 

4 Q. What have you found the duration of a well so tested to be? 

A. I would like to have you state that a little plainer. 

5 Q. You say in the Findlay field you have knowledge of ‘the 
duration or probable duration of a well tested to its full capacity 
from the time it is drilled in. What is the life of such a well, 
within your knowledge and observation ? 

A. Some of the wells close to the edge of the gas field have been 
of short life, but I think due to salt water. 

6Q. When you say “short life” what duration of life do you 

ut? 
A. Three years. 

7 Q. What does the presence of salt water or fluid in a well indi- 
cate in regard to the supply or quantity or resources of the well and 
supply of gas? 

A. It is my opinion that it would shorten the life of a well. In 
some cases I have known it to shut off the supply entirely, while in 
other cases—as in the case of the Doty well, southeast of Findlay— 
they still continue to use gas from that well, and there is a steady 
stream of salt water almost as thick as a man’s wrist flowing from 
the well all the time. 

8 Q. Is it practicable to use a well in such a condition as that ? 

A. Well, at this time the city of Kenton or the Kenton Gas Com- 
pany are collecting about twenty-three hundred dollars a month 
from that little salt-water well—at Toledo prices. 

9Q. The life of other wells in the Findlay district—what have 
you found those to be? 

A. Outside of the edge of the territory—I consider Findlay town- 
ship the edge of the territory—I find that the life of the wells are 
not so long; salt water has hurt the wells here; they have been 
badly treated, while in the center of the field I don’t think there is 
any falling off to speak of. For instance, the city of Tiffin—the 
Tiffin Natural Gas Company has been supplying Tiffin from three 
wells. They have had three wells connected up and only two have 
been used—the Underwood aid the Blair—and I don’t think there 
has been any falling off, and they have been used, I would say, over 
two years. 

10 Q. Do you know, of your own knowledge, what the pressure 
is on those wells now as compared with the original pressure two 
years ago? 

A. That is something I would rather not answer. I can tell you 
the pressure when the wells were drilled in. 7 

11 Q. State that if you will. 

A. Four hundred and forty-five (445). 

12 Q. That is the rock pressure ? 
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A. Yes, sir; the rock pressure. 
449 13 Q. Do you kuiow what the rock pressure of those same 
wells is now ? 

A. I would rather not answer that, Mr. Potter. I will say this: I 
think the rock pressure from them wells—they will show more rock 
pressure than the wells at Stewartsville. 

14 Q. How recently did you know their rock pressure ? 

A. Of a well that 1 am interested in north of these wells—I can 
tell you the rock pressure of that well, but it has not been used. 

15 Q. Iam inquiring after it has been used for the last two years. 

A. That I would rather not answer. 

16 Q. Do you know the rock pressure on the wells at Stewarts- 
ville when they were drilled in? What was it, about? . 

A. In « well at Stewartsville—Toledo’s well—on the John R. 
Ware tract, their rock pressure was from 373 to 378. 

17 Q. Have they been drawn upon or used at all ? 

A. No, sir. 

18 Q. And the wells at Stewartsville that are now being used or 
drawn upon by the city of Findlay, do you know what their rock 
pressure was at the time they were drilled in ? 

A. No; I don’t think they took the rock pressure of any well out 
there except the Wineland well, which is owned by the city of 
Findlay, three miles east of Findlay, near the Nickel Plate road. 

19 Q. I would be glad to have you answer the question as to what 
is the present rock pressure of the two Tiffin wells that you have 
mentioned. 

A. I have just refused to answer that question. 


Mr. Porrer (to Mr. Kinney): I shall move to rule ont the entire 
deposition unless an answer is made to the interrogatory. 

Mr. Kinney :-That is just the question I want him to answer. 

Wirness: I have stated this to you: that I know that it is greater 
than the rock pressure at Stewartsville,and have reasous to know 
that it is. 


Mr. Porrer: 


20 Q. You are familiar with the history of the Karg well, are 
you ? 

A. Yes, sir. 

21 Q. What was the original rock pressure on that well ? 

A. I think the original rock pressure of the Karg was four hun- 
dred and fifty (450), but I have no reason to know that it was. 

22 Q. Do you know what the present rock pressure of the Karg 
well is, substantially ? 

A. I do not. , 

23 Q. How long has the Karg well been in existence? 

A. I suppose you gentlemen could artswer that better than [ could. 

24 Q. Do you know about when it was drilled in? 

A. Yes, sir; I ought to know. I don’t believe I would care to 
answer that, because I don’t recollect. 

25 Q. Do you know about how long? 
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A. I don’t believe you would need that high a pressure. 

47 Q. What pressure would that give you at the other end of the 
line, in your judgment, through that diameter of pipe ? 

A. About sixty-five pounds. 


Re-examination: 


1 Q. What is the extent of the present known gas field of North- 
western Ohio—its length and breadth in miles? 

A. The territory extends about twelve miles north and south— 
between ten and twelve—and I would say that it would average five 
miles east and west. a 

2 Q. If you know, what proportion of that territory is being drawn 
on now by consumers ? 

A. A very sinall amount of it. 

3 Q. Can you give us any ratio? 

A. No; I can’t, for this reason: No one can tell how far a well 
will draw. The south part of it is being drawn on, and the west 
side of the territory and the north side; the centre is not drawn on 
nor the east side. 

4 Q. I understood you, in your cross-examination, to say that, in 

your opinion, a well of ten millions capacity, located in the 
452 best gas territory of this section, drawn on to its full capacity, 
would exhaust in five years. 

A. That is my opinion. 

5 Q. What do you base that opinion on—from practical experi- 
ence or simply your theory ? 

A. It is simply a theory. 

6 Q. You have no facts to base it on ? 

A. No, sir. 

The further taking of depositions herein is adjourned to Toledo, 
Ohio, Wednesday, November 27th, 1889. 


WEDNESDAY, November 27th, 1889. 
Met and adjourned, by consent, to Friday, November 29, 1889. 


FRIDAY, November 29th, 1889. 


Met and proceeded with the taking of testimony herein at the 
office of Brown & Geddes. 
Present, representing complainants: E. D. Potter, Jr., Esq. 
P representing defendants: Clarence Brown, Esq. 


Joun J. Owens, of lawful age, being first duly sworn, testified and 
deposed as follows: 


Direct examination by Mr. Brown - 


1 Q. You may state your name, age, residence, and occupation. 
A. John J. Owens; age, thirty-four; residence, Wisconsin street, 
Toledo, Ohio; occupation, natural-gas inspector. 
2Q. You are one of the officers of the city of Toledo, are you ? 
A. Yes, sir. 3 
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3 Q. How long have you occupied the position of natural-gas in- 
spector in the city of Toledo? 

A. I commenced to work two years ago last July. 

4 Q. Were you the first person appointed to that position after the 


office was created ? 


A. Yes, sir. 

5 Q. In the performance of your duties as natural-gas inspector 
have you inspected or had inspected under your direction all of 
the connections that have been made by the present gas companies 
of the city of Toledo ? 

A. All that I had reports to go to. 

6 Q. By the ordinance, I believe, the gas is not to be turned on 
until inspected. 

A. Yes, sir. 

7 Q. Have you inspected or caused to be inspected under your 
direction all of the connections that have been made since the gas 
companies came here and gas has been turned on? 

A. Yes, sir. 

8 Q. When was the first inspection made ? 

A. Well, it was—they started to pipe houses in the latter end of 
July. I don’t know just exactly the date, but I have a report of 
this; it was in the latter part of July, 1887. 

9Q. Have you kept records of all the inspections made during 
that time ? 

A. Yes, sir; I have got a record of every building we have tested 
with the pipes in. 

10 Q. You may state, if you can, approximately how many con- 
sumers there are of natural gas in the city of Toledo at the present 

time of all classes. 
453 A. That is pretty hard to get at. The way I would get at 
it, I would average the number of jobs we had inspected each 
day. 

11 Q. Give the figures and tell how you arrived at it. 

A. Say the first year, from the number of new jobs all the way 
through, we lave averaged—there have been two men on steady all 
along with the exception of the first two or three months of the year 
1887. Take four months in the year, say September, October, No- 
vember, and December, the last four months in the year; say we 
would go to as high as fifty houses a day. I go to that many and 
the other man goes to that many, and out of that fifty maybe each 
of us would get forty jobs that will be all right. Those are not new 
jobs. They are reinspections where some people move out and others 
move in again. 

12 Q. What proportion of the work for this year, say, would be 
new jobs ? 

A. For four months I would say fifty new houses—fifty new jobs. 
The first year say fifty, and then I would come down aud say maybe 
the next vear forty, and this year thirty—that is, for four months in 
the year. 

13 Q. Then, as I understand you, the great bulk of the connec- 
tions are made in the latter part of the year ? 
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A. Yes, sir. 

14Q. And for the first year you say they would average fifty a 
day to two inspectors? 

A. Yes, sir; that would be twenty-five apiece, fifty between us. 

15 Q. [ am speaking of the entire number. 

A. That would be fifty. 

16 Q. During the last four months of 1887, of the first year, you 
say they would average in new work fifty a day for two inspectors ? 

A. Yes, sir. 

17 Q. How many days to the month ” 

A. Twenty-six working days to the month. 

18 Q. Then that would be, as I understand it, fifty times twenty- 
six or thirteen hundred per month for the first year ? 

A. Yes, sir; it figures up in that way. I would get twenty-five a 
day an] the other man would get twenty-five a day. 

19 Q. That would be thirteen hundred a month for four months? 

A. Yes, sir; and for four mouths it would be four times thirteen 
hundred. 

20 Q. That would be fifty-two hundred for the first year? 

A. Yes, sir. 

21 Q. Now, the second year how many would you average per 
day of new work? 

A. I would drop off, say, to forty. 

22 Q. Was that because you did less work the next year or be- 
cause of renewals and changes ? 

A. Changes and people moving out. It would average about forty 
the second year, because there were not as many men working as 
there was the first vear. 

23 Q. And that for twenty-six days would be forty times twenty- 
six—ten hundred and forty to the month ? 

A. Yes, sir. 

24 Q. And for four months it would be forty-one hundred and 
sixty ? 

A. Yes. 

25 Q. Would that be for additional connections made besides 
those made for the preceding year ? 

A. Yes, sir; new work I am speaking of; averaging that for new 
work, not speaking of changes and families moving out. 

26 Q. For the third year what would it average ? 

A. I would drop off to thirty for new work. 


454 27 Q. Thirty for twenty-six days would be seven hundred 
and eighty per month ? 
A. Yes, sir. 
28 Q. And for four months, thirty-one hundred and twenty for 
the year ? : 
A. Yes. 


29 Q. You figure for four months. Do you mean to say by that 
that you do no work in the balance of the year ? 

A. Oh, yes. I am just merely judging by the jobs that I have 
been on that it would average that way. 
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20 Q. You make this average for four months, and that would 
represent fairly all of the new work done in the year, would it? 

A. Yes, sir. I am satisfied that I am not going above the number 
+ houses. I am just averaging that way, so as to be inside of the 

imit. 

31 Q. How many mixers would these connections average to each 
consumer ? 

A. Including private residences, factories, and everything ? 

32 Q. Including everything you have made, just as you included 
everything before. How many mixers would be included in each 
connection made, including every consumer, if you can ? 

A. The way I would figure that it would average about three No. 
5 mixers to every consumer. 

33 Q. And by each consumer you mean each new connection that 
you have spoken of? 

A. Yes, sir. That isthree No. 5’s for each job that we have in- 
spected. I wouldn’t want to include the rolling mills nor the glass 
works in that—that is, factories where they have got one or two 
boilers and private houses and school buildings and churches. They 
would average about three No. 5’s. 

34 Q. And you except from that the glass works and the rolling 
mills? 

A. I would place it at that without including them into it. 

35 Q. Are there mixers placed there, or are they paying upon the 
basis of mixers at all” 

A. No. At the rolling mill they pay for what iron is turned out. 
There is a man works for the gas company, and he keeps track of 
the number of pounds of iron turned out. 

36 Q. In the glass works how is it? 

A. I don’t know how they do there, but I think something similar 
to the other. 

37 Q. They have no mixers there”? 

A. No, sir. 

88 Q. Do you know the amount that is paid by the rolling mill 
and by the glass works ? 

A. No, sir; 1 don’t know. 

39 Q. Do you know whether these two concerns are large con- 
sumers of gas? 

A. Yes, sir; they are. 

40 Q. How do they compare with the consumers in the city? Are 
they large or small? 

A. I should judge, from the amount of gas—I have been there— 
there are high-pressure lines there, and I judge, from the way the 
gas govs through those high-pressure lines, the regulator, and into 
the pots at the glass works, that there is a good deal of gas there. 
I don’t know how many mixers it would take. 

41 Q. Are those two concerns among the largest consumers in the 
city ? 

A Yes, sir. The asylum is not included, and that ain’t in the 
city, I don’t believe. 

42 Q. Do you know how much the rolling mill pays per ton ? 
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A. No, sir. 
455 43 Q. Did you inspect the water-works connection ? 

A. No, sir; I didn’t; the other man did. My work is on 
this side of Jefferson street. 

44 Q. The other man you speak of is your assistant ? 

A. Yes, sir. 

45 Q. Are you familiar with the water works and the gas works 
up there? 

A. I have worked on them boilers. I knew the number of 
boilers—did know. I remember of secing them. 

46 Q. You know of them generally ? , 

A. Yes, sir. 

47 Q. How many factories and manufacturing establishments are 
there that have the same number of boilers and consume about the 
same quantity of gas as the water works? 

A. The water works is quite a large concern—the water works, 
I should judge, uses as much gas, maybe, as one of the glass works— 
from the number of boilers they have got there. They work night 
and day at the water works and the glass works don’t. 

48 Q. Do you know how many establishments there are, approx- 
imately, of that size and consume that much gas ? 

A. No; I don’t. 

49 Q. Do you know anything about the brick yards, whether they 
use gas? 

A. Yes, sir. | 
’ 60 Q. How are they, large or small consumers? 

A. They use gas a couple of months in the year, maybe. 

51 Q. Would you say that these estimates that you have given of 
the number of consumers and the average number of mixers was a 
fair estimate, according to the best of your information from your 
records ? 

A. Yes, sir; I am satisfied it is within—of course, I am getting 
at it as near as | can, but I am satisfied that my average is under— 
that is, 1 am inside of the number of mixers there is on, according 
to my judgment and belief. 


52 Q. How generally is gas used along the line of the streets » 


where natural-gas pipes are laid ? 

A. Do you mean the consumers using gas? 

53 Q. Yes; how generally is it being used where it can be used ? 

A. Wherever the lines is run on the streets there are, I should 
judge, now, at the present time—l don’t believe there is an average 
of three out of ten that ain’t using 1t—that is, seven out of ten is 
using it, on the average, judging from those where the lines are 
on the streets. 


Cross-examination by Mr. Porrer: 


1 Q. You began your service as inspector in 1887 ? 

A. Two years ago last July. 

2 Q. And you have performed service as inspector ever since ? 
A. Yes, sir. 
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3Q. In your employment of gas inspector do you keep a record 
of the buildings and localities—of the numbers and localities—where 
this inspection is made? 

A. We keep a memorandum, in books, of every job we go on. 

4 Q. So that every inspection you have made yourself within the 
last two years and up to this time you have a memorandum and 
a record of? 

A. Yes, sir. 

5 Q. And your associate also, I suppose, as a part of his duty, 
kept a record of each inspection ? 

A. Yes, sir. ‘ 
456 6 Q. For instance, if you would go into a house where they 
had two furnaces, five grates, and a kitchen range, what would 

your record show? Would it show the number of furnaces? 

A. The number of furnaces and the number of mixers, if the 
mixers are on. If there is three I mark down on the book three 
openings of whatever size the openings are. | 

7 Q. Did you take the numbers of the mixers—for instance, if 
they are No. 3 or No. 5? 

A. Yes, sir. 

8 Q. So that in your inspection you took not only the number of 
mixers as to the amount of mixers, but also the numbers of the 
mixers as to their guuge ? 

A. No, sir; I didn’t have nothing to do with the gauge of the 
mixers. | 

9 Q. You took the number of the openings? 

A. Yes, sir; there is no mixers put on the job until I pronounce 
the job all right, and they go on afterwards and put on the mixers, 

10 Q. It shows the openings for the mixers? 

A. Yes, sir. 

11 Q. And from the time that you began your duties, as I under- 
stand you, you have pursued the same custom and the same rule 
as when you first entered the service ? 

A. Yes, sir. 

12 Q. Did you make a report of these inspections to anybody ? 

-A. No, sir. 

13 Q. Under whose directions did you act? 

A. Under the city solicitor’s orders—that is, when I wanted any 
information in regard to it. It is by the order of the council—that 
is, under their orders. 

14 Q. Your service as inspector lasts from what time to what time 
in a day? 

A. From seven in the morning until twelve, and then from one 
tosix. It averages that, but I have worked as high as eleven o’clock 
at night, and worked Sundays, too, in busy times. Take it in fac- 
tories where they couldn’t shut down, and would go there and test 
it some Sunday—the glass works and the rolling mills. 

15 Q. What inspection of the piping for natural gas is there made? 
What do you do? 

A. I got to the building—— 

16 Q. Is there anybody with you ? 
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A. Yes; I have a man along who works for the gas company. 
They furnish a man, with tools, pump, and gauge. I look to see if 
the pipes are all right, and then I put on the gauge and pump air 
into it and test it. 

17 Q. Do you go over the pipes to see if the pipes are all right? 

A. So far as I can see. 

18 Q. Where it is exposed ? 

A. Yes, sir. If it is in a house where there is a cellar I put on 
the gauge there, and then I go through and take the number of the 
grates or whatever there is and mark it on the book. 

19 Q. In inspecting a house with two furnaces in the cellar and 


six grates and a kitchen range, about what length of time would be. 


consumed in the inspection ” 

A. Oh, five minutes. 

20 Q. Could you inspect a house with that service in five min- 
utes to your satisfaction ? 

A. Yes; that is aslong as I leave the gauge on or longer. Where 

there is only one fire I don’t leave the gauge on maybe more 
457 than two minutes. When I first started out I used to leave 

it on ten or fifteen minutes, until I got accustomed to the 
gauge. 3 

21 Q. If you find a leak in the job, then what? 

A. 1 mark it on slips which I have, and mark it “ leaks” and the 
time in the morning. 

22 Q. Then you inform the gas company ? 

A. Yes. 

23 Q. Do you stop to find out where the leak is? 

A. No, sir. 

24 Q. Then they repair the pipes and then you reinspect it ? 

A. Yes, sir. 

25 Q. How frequently do you find leaks in houses, say in fifty 
houses ? 

A. In fifty houses some days there would be five or six leaks. 

26 Q. Sometimes more and sometimes less ? 

A. Yes; there wouldn’t be a day but there would be two or three, 
anyway—that is, for the first two years. There ain’t so many now, 
because they are accustomed to do their work right. 

27 Q. Your estimate for the first year would be fifty separate new 
inspections a Gay for the last four months of the first vear ? 

A. Yes, sir; for the four months—that is, for the year, averaging 
it in that way. 

28 Q. Have you made any computation on your books or from an 
examination of your books with reference to ascertaining substan- 
tially or accurately the number of inspections that you made for 
the first year ? 

A. No, sir; I have not. ‘ 

29 Q. Have you made it for the second year ? 

A. No, sir. 

30Q. Or have you made it for this last year? 

A. No, sir; I have merely given the average. 

31 Q. You are kind of guessing at it, I suppose, somewhat ? 
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A. I will guess what I think is right. 

32 Q. You haven’t set down and made any computation as to the 
actual number ? 

A. No, sir; neither one way or the other. 

33 Q. You are simply giving it as you judge, from recollection of 
what you did do? 

A. Yes, sir. 

34 Q. In stating that on the average there would be three number 
five mixers to an Inspection, is that what you mean ? 

A. There —- number five mixers to each house; it would average. 

30 Q. How would you class the Boody House; is that one house ? 

A. I would class it as one house. 

36 Q. On the general average, vou assign to that three nunaber 
five mixers ?” 

A. Yes, sir. 

37 Q. Can you state what proportion of the inspection that you 
made would be one number five? 

A. I suppose a great many. That is the reason I classify it in that 
way. In small houses there is but one. 

38 Q. Have you made any computation from your books as to 
your accuracy on that? 

A. No, sir; I have not. 

39 Q. Have you made any computation or examinatiou of your 
records or books to ascertain so you could speak with reasonable 
certainty as to the number of proportion of houses that have simply 
one number five mixer ”? 

A. No, sir. 
458 51 Q. Or as to how many had two number five mixers ? 
A. No, sir. 

52 Q. I suppose the same answer would be with reference to the 
three number five mixers ? 

A. Yes, sir. 

53 Q. I suppose your records for the last year would show exactly 
how many inspections you yourself made ? 

A. Yes, sir. 

54 Q. And how many houses and how many mixers in each 
house, wouldn’t they ? 

A. You couldn’t get that from the books very well, because we 
have been half a dozen times to one house, where one family moved 
out and anuther one moved in, but I don’t include that. 

55 Q. You keep a record of that, too, do you ? 

A. Yes, sir; every time I go to a house, if it is only to put a mixer 
on a grate. 

56 Q. If you go into a house to inspect it the first time to-day, 
there is a record made of that inspection ? 

A. Yes, sir. 

57 Q. On your books? And say four months afterwards you go in 
and make another inspection, do you make a new inspection— 
have you any reference in making the new inspection to the first 
inspection? You havea record of the first inspection. Suppose 
you make an inspection of the same place four months afterwards ? 
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A. I don’t test the pipe. I go there and report whatever it is— 
“one No. 5 mixer,” for instance; there is quite a number of mixers. 
I record it as “one grate” or “one furnace,” with such and such 
openings. 

58 Q. Do you locate the mixers again ? 

A. I take the number of the building, whatever it is, the corner 
or the street, and the occupants. 


Re-examination : 


1 Q. In estimating new work I understand you have not included 
any of these reinspections, have you ? 

A. No, sir. 

2 Q. In saying that for the present year, for instance, that it would 
average thirty inspections for new work, that does not include any 
reinspections ? 

A. No, sir; it does not. 

3 Q. During the present year how many inspections altogether, 
new and old, would you and your assistant make, on the average, 
each day ? 

A. I turned in as high as fifty last week. Some days it would be 
forty, when there was good dry weather. I turned in fifty-one one 
day. 

4Q. What proportion would be for entirely new work ? 

A. Fifteen. 

5 Q. Then, for the two, it would be thirty ” 

A. Yes, sir. 

6 Q. And that is the way you make up the average? 

A. Yes, sir; I figure fifteen new jobs out of the fifty that I turned 
in and the other man turned in thesame number. Last year [ had 
at two or three different times five and six men for a day or two in- 
specting. | | | 

7 Q. When there was a rush you had to have additional assist- 
ance ? 

A. Yes, sir; I didn’t have them but only for a couple of days. 


Recross-examination : 


1 Q. Have you your record book of inspection for the month 
459 of December, 18S88S—November and December, 1888 ? 
A. Yes, sir. . 

2Q. That will show exactly the number of new inspections in 
those months made by you? 

A. You would have to take your chances of picking them out. 
In the way wo enter them down, we enter the occupants and the 
number of the house and the street, and mark what they have got, 
“one heater,” say, and for each opening. 

3 Q. Have you your inspection books for November, 1889, with 
you? , 

A. Yes, sir. 

4Q. Can you tell from the past month how many new inspec- 
tions you have made? 
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= I can’t tell exactly, but I can tell very near it—how many new 
ODS. 

5 Q. Could you do it without much trouble—the number of new 
inspections that you yourself have made within the last month ? 

A. No, I cannot, because I never had any returns to keep any 
record of—only keeping the job asI wentalong. I havegota record 
of the time I started. 

6 Q. Could you tell by reference to your book, for October ? 

A. Nothing more than I could in November. 

7 Q. How would it beastoSeptember? Have you got that book ? 

A. Yes. 

8 Q. Could you tell how many new connections you have made 
in September ? | 

A. No, sir; because I didn’t mark them down “ new ” or “ old.” If 
I marked it now it would be a new job, but I make no distinction. 

9Q. And, in order to get at that, you would have to go to work and 
sift it all out in order to ascertain what was new work and what was 
old? 

A. Yes, sir; It would be pretty hard to get atin that way and 
find out the number of new or old jobs. 


Defendants offer in evidence the report of the president, secretary, 
and treasurer of the Toledo Natural Gas Company to the stock- 
holders of said company, submitted on January 15th, 1889, and by 
agreement of counsel the same may be read in evidence from a news- 
paper copy thereof attached hereto and marked Exhibit No. 4. 

Defendants also offer in evidence the returns of the Toledo Nat- 
ural Gas Company and of the Northwestern Ohio Natural Gas Com- 
pany made to the auditor of Lucas county, Ohio, dated respectively 
June 9th, 1888, and June 16th, 1888, so much thereof as 
relates to the city of Toledo, and by consent of counsel a printed 
copy of said reports, hereto attached, marked Exhibit No. 5, may be 
read in evidence. 

It is admitted by counsel that all of the property included in the 
report of the Northwestern Natural Gas Company is within the city 
of Toledo, although stated to be in Lucas county. 

Defendants also offer in evidence a certified copy of the record of 
proceedings in the case of Charles F. Curtis and others against the 
city of Toledo and others, in the court of common pleas of Lucas 
county, Ohio, which is filed herewith, marked Exhibit No. 6. 


460 Taomas H. Tracy, of lawful age, being first duly sworn, 
deposes and says: 


Direct examination by Mr. Brown: 


1Q. You may state your name, age, residence, and occupation. 

A. Thomas H. Tracy ; thirty years of age; occupation, attorney, 
and am at present one of the gas trustees of the city of Toledo ; reside 
in Toledo, Ohio. 

2Q. As one of the natural-gas trustees of the city of Toledo you 
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may state if you know the number and capacity of the natural-gas 
wells at present owned by the city of Toledo. 

A. I know the number. There are at present twenty-three wells 
owned by the city, and I have personally assisted in the measure- 
ment of eighteen of them. Of those eighteen I kuow the capacity. 

3 Q. Will you state the capacity of the wells which vou yourself 
have measured or participated in the measuring—their aggregate 
capacity ? 

A. It is something over one hundred and twenty-eight million 
(128,000,000) cubic feet of gas daily output. 

4Q. By “daily” you mean twenty-four hours? 

A. Every twenty-four hours; yes, sir. 

5 Q. In what field are these wells located that are owned by the 
city of Toledo? 

A. With the exception of one they are in what is known as the 
Stewartsville field, and that one located in Bloom township. 

6 Q. And what is the average distance of these wells from the cor- 
porate limits of the city of Toledo? 

A. I take it the average distance would be the Nickel Plate cross- 
ing, and that would be about thirty-six miles. 

7 Q. State if you know what is the reported capacity of the re- 
maining five wells not measured by you. 

A. The aggregate reported capacity, as reported by our engineer, 
is seventeen tnillion cubic feet—of those five which [ have not per- 
sonally assisted in measuring. 

(Answer objected to — complainants’ counsel so far as it involved 
hearsay.) 

8 Q. Is this information from the official reports of the board ? 

A. Yes, sir. 


Cross-examination by Mr. Porrer : 


1 Q. One of these twenty-three wells is in Bloom township, Wood 
county ? 

A. Yes, sir. 

2 Q. How far is that from here ? 

A. That would be about—from the corporate limits about twenty- 
eight miles. 

3Q. What is the capacity of that well’ 

A. That I only know from the report of theengineer. That is re- 
ported as a small well—-five hundred thousand cubic feet. 

4Q. Have you any knowledge of it yourself? 


A. No, sir. 
5 Q. The other wells are located in what is called the Stewarts- 
ville field, five or six miles north of Findlay ? 5 


A. Yes, sir. 

6 Q. The nearest one being how near to Findlay ? 

A. If you take the corporate limits of Findlay the nearest one, I 
think, is within a mile and a half. 

7 Q. Take it from the court-house in Findlay. 

A. Four and a half or five miles. 


j 
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461 . ie Q. That would be about how far from the city of To- 
0? 

A. Thirty-seven and a half or thirty-eight miles. 

9Q. Then the next well is located where? 

A. There are three other wells located within a short distance from 
that one which you have just mentioned. 

10 Q. How close to each other? 

A. I should say there they range from eighty rods toa half a mile 
distance from each other. 

11Q. And the twenty-two wells lie within a radius of what, with 
reference to each other—how far are the farthest ones apart ? 

A. I should say they were about seven miles—seven or eight 
miles—north and seuth. 

12Q. Do you include Bloom township ? 

A. Yes, sir; seven or eight miles north and south and a mile and 
a half or two miles east and west. 

3Q. The city’s interests or property right=,what are they? Are 
they the owners of the fee or part owners of the fee and part of them 
gas rights or leases of the territory”? . 

A. Well, some of the property is owned in fee and some of it we 
have.a perpetual gas “¢ on, and some—a very small amount of 
ii—we have on annual rental—a perpetual lease, but an annual 
rental. 

14Q. How much territory in gross does the city own in fee or 
have the gaa right to? 

A. In the neighborhood of seven hundred acres, 

15 Q. About how much in fee? 

A. I couldn’t state that definitely. 

16Q. About how much? 

A. They have not a large amount in fee. That is confined prin- 
cipally to small locations, town lots, small locations. 

17 Q. Is this property which the city owns or controls continu- 
ous and contiguous property—territory—or is it territory separated 
into pieces and patches here and there? 

A. Well, it is not all connected, of course. 

18 Q. Your wells down there are numbered from “1” to “22” in 
the Stewartsville field ? 

A. Yes; from “1” to “23.” Our engineer has given them arbi- 
trary numbers. 

19 Q. Do you know where the numbers are located ? 

A. I think I can locate the most of them. 

20 Q. Where is number one located ? 

A. No. 1 is the one you asked me about: first as being nearest to 
Findlay. 

21 Q. Is that located on a lot ? 

A. No, sir; it is located on a tract of some one hundred and fifteen 
acres, I think, we have in that. 

22 Q. Is there more than one well upon the tract? 

A. That is upon an eighty-acre tract. 

23 Q. Are there any other wells on the eighty-acre tract ? 

A. Yes, sir; there are two other wells upon that tract. 
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24Q. Do you know what the rock pressure of those wells are? 

A. Yes, sir. | 

25 Q. What are they ? 

A. I knew at the time they were measured, at least. The rock 
pressure of those wells at the time they were measured was ranging 
from three seventy-three to three hundred and seventy-eight pounds. 

26 Q. That is, the two? 

A. That is, the three on that eighty-acre tract. 
462 27 Q. Including the city well No. 1, are those two other 
wells owned by the Findlay people ? 

A. No, sir; they are al! three owned by the city of Toledo. 

28 Q. The city does no. own the fee of that? 

A. Of that we have a free perpetual gas lease, free from taxes and 
free from rent, in perpetuity for ninety-nine years, renewable for- 
ever. There isnoannual rental. We pay so much and take the gas 
right exclusively to the city and its assigns. It is a perpetual gas 
right to the city of Toledo, its successors and assigns. 

29 Q. The rock pressure on those three wells—were you present 
when they were gauged ? 

A. Yes, sir. 

30 Q. How do vou or how did you estimate the volume or ca- 
pacity of the flow ? 

A. The measure was made through the tubing by what is called 
an open-pressure gauge, showing the number of pounds pressure 
that the well had in open flow. 

31 Q. What was that pressure in open flow ? 

A. It varied in those different wells. I probably couldn’t give 
the open flow on those different wells without reference to figures, 
but my recollection is in those three wells it varied from twelve 
pounds to fifteen, I think. 

32 Q. That is, the flow of the gas out of the well open varied from 
twelve to fifteen pounds? 

A. And when closed it ran up to 377 and 378. 

33 Q. How close are those three wells together? 

A. They range from eighty rods 

34 Q. I mean these three wells on the eighty-acre tract. 

A. I should think the nearest, starting with No. 1—I should think 
No. 2 (it is not called “number 2;” it is called No. 5) is about from 
forty to fifty rods from it. The other number is further than that; 
perhaps eighty rods. 

35 Q. When you made these tests and observed these tests were 
they all three flowing at the same time? 

A. No, sir; the No. 1 was measured shortly after it was drilled 
in, and the measurements of the others were made when they were 
completed. It covered a period of—it was probably two or three 
months from the time that No. 1 was drilled in until the last one 
was drilled in upon that tract. 

36 Q, So: that when you drilled in No. 1 you put the rock-pressure 
test upon it and then the open test, and then shut it up? 

A. Yes, sir; that was used for the purpose of drilling the others, 
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37 Q. Then the same with reference to the two other wells upon 
the same tract ? 

A. Yes, sir. 

38 Q. Has there been any experiment as to the effect of the three 
wells drawing or flowing together would have upon each other as to 
their rock pressure or as to their flow ? 

sa No, sir; I think not; not as to the three wells, if you speak of 
those. 

39 Q. You have no information as to what effect one well would 
have upon another if all three were in operation ? 

A. No, sir; not those three wells. 

40 Q. Take the next well. 

A. Do you refer tothe next in distance or in period of time ? 
463 41 Q. The next in proximity. | 

A. The next well to those is a well upon a thirty-five acre 
tract. 

42 Q. Is there more than one well upon it? 

A. No, sir; just one well. 

43 Q. What is the rental or price paid for the eighty-acre tract 
upon which the three wells are? 


(Objected to by counsel for defendants upon the ground that it 
has no bearing upon any questions at issue in this case.) 


A. I will say that we settled for that property, took it in a large 
settlement that involved considerable money, and there was no price 
fixed upon any particular piece of property. We got into difficulty 
with the parties who owned it, in relation to other property, and 
in the final settlement they conveyed us this property, together 
with a great deal of other property, and there was no specific price 
fixed upon any particular piece included in the settlement and con- 
veyance. 

44 Q. What other property than the eighty-acre piece which you 
speak of was included in the settlement ? 

A. Well, there was a large amount of property; I can’t specify. 
There were a large number of pieces. 

45 Q. How many acres? 

A. In acresI think probably there were one hundred and seventy- 
odd in addition to some small lots and town locations and some 
twelve or thirteen gas wells. 

46 Q. You took the eighty acres, then, and the property last men- 
tioned by you all in one deal and settled up for it? 

A. Yes, sir; that and a large amount of other property we took 
all in one settlement. 

47 Q. What other property ? 

A. That which I have been speaking of. 

48 Q. In acreage aggregating how much ? 

A. About one hundred and seventy acres, and then a number of 
sinaller locations. 

49 Q. That property would comprise how many of the twenty- 
three wells that you have? 

A. I think it is eleven, as I count them up now, 

56—1215 
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50 Q. In the city’s acquiring the gas right to this property which 
embraced the eleven wells is that all dealing with one syndicate or 
one party, or were there a number of different parties in it ? 

A. There were a number of different parties interested in the ' 
matter. Some of the property was held jointly, but other was held i 
by individual members, and others, there were third parties inter- 
ested in it; it was a complicated settlement and took a good deal of 
time. 

51 Q. Can’t you tell us what compensation the city paid, in round 
numbers, for the property embracing the eleven wells? > 

A. That, now, was paid at different times, ranging over a period 
of, well, ever since we first commenced to operate. The first money 
we paid I think was paid to those parties, and the last money we 
paid I think was paid to them, and it has ranged over a long period 
of time, and to get at the amount that we have paid for this prop- 
erty that I have named to you, embracing the eleven wells, would 
involve considerable labor and examination. 

52 Q. Can’t you approximate it? 

A. I don’t think I could. 

53 Q. The purchase of the eighty-acre piece, you say, was so 
blended and mixed in with the other purchase you could not ascer- 
tain what price you paid for it? 

A. That was the case. 

464 54 4. There was no separation of it? 

A. No, sir; propositions were made on both sides, and 
counter-propositions, and the matter was discussed and rediscussed, 
so that we worked two or three weeks before we got the matter set- 
tled up. | : 

55 Q. How is it as to the other twelve wells—the same conditi 
of things? 

A. Well, those are separate transactions. Perhaps some it I 
might be able to give, but I couldn’t pretend to give the fig@res on : 
all of them without f 

56 Q. These eleven wells which you have mentioned and about 
which we have been talking—was that the settlement with the Stew- 
artsville syndicate or people? 

A. Yes. 

57 Q. Are tiese remaining twelve wells property the fee of which 
is owned by the city, or are they paying an annual rental ? , 

A. No; there is very few of them on which they pay an annual 
rental—very few of them, I think. My recollection is, as I remem- Le 
ber it now, 7s that there are three other wells on which we pay an = ~ 
annual rentai. 

58 Q. That is, nine of the remaining twelve the city owns or con- 


{ 
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trols the gas territory or wells outright ? A 
A. Yes, sir. ? 
59Q. Not an annual rental, but acash payment and owner- 

ship ? ! 
A. Yes, sir. ri 


60 Q. Are these wells being drawn upon at all now ? 
A. No,sir. é 
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61 Q. They are all closed in ? 

A. Yes; all closed in with the exception of one well that we are 
trying to repair. 

62 Q. Will you give these wells, taking them from No. 1, and 
give the capacity of each one, by number, from what vou know of 
your own knowledge ? 

A. I will give them as faras I can : 


Well No. 1 has a capacity of ~-.--.-------..--.- 2,400,000 ft. 
A Bese hi pbb ekndacwanee seaman 11,500,000 ft. 
NO. Bucccan scams ties conpdeeneamnes 9,400,000 ft. 
MO: 4. caccstnewdimntinns sews soon'eiien 5,998,000 ft 
BO, Geqecescecennph sane ccncunsnesmn 2,700,000 ft 
SUG Gi deaihinede enuiantintdiamenenmeieiaeeee 8,500,000 ft 
TG: - Tccsntaransidiistensittte ermal 7,250,000 ft. 
WO.  Giccncs concubtenncctes counnensbunnin 8,750,000 ft 
Sel. “Wisin asoctitibenesionnnianiee 5,100,000 ft. 
Beemer cannnstpane cess cee 6,000,000 ft. 
THO. BBee oc cade nnte eeetcnne cone cue 
RR ES RE ARO 11,800,000 ft. 
BG, Beccevenwewsiinpcusinemewece neta 8,100,000 ft. 
IP PG encndawacctencunnscéucecdeenneeee 
SOK Diliciturts wibnemaingns « ..aiiieen 2,600,000 ft 
Gi; Die idicichasteuh seciauuiie tinapianarecnmeneqntedianmiananen 3,200,000 ft 
DM. - Bi dcnndeenindedcintinumeneanimeeee 9,500,000 ft 
TEll  Bilccinn nunc dbubbeueenesumameeee 6,820,000 ft. 
SPO, “Tilisceddsnseies cieouninneninesienceeiegeiedlaianasncaianaanenea 9,400,000 ft. 
Beth; Wk ciieind minalinnds On aewe es enned ena 6,200,000 ft 
No. 21 
No. 22h have made no examination of. 

No. 23 


It is possible | may have got Nos. 7 and 8 changed. I know them 
better by names than by numbers. Wells Nos. 9 and 13 I made no 
ersonal examination of. 
63 Q. But as to all of the others, you were present when the gauge 
was put on the wells to test the rock pressure, and also the capacity ? 
A..I was present. I think I haveseen the rock-pressure gauge on 
all of those wells, but sometimes we did not have the rock-pressure 
auge with us when the well was measured. It is not necessary to 
fom it, but the pounds pressure on all of those wells was taken by 
t have seen the rock pressure of all of them. 
65 64 Q. And the open pressure registered twelve to fifteen 
pounds per square inch ? 
A. No—— 
65 Q. What were the others ? 
A. They ran all the way up to thirty-nine pounds. The twelve 
to fifteen pounds was in regard to the three wells you spoke of. 
66 Q. And the balance ran up to what? 
A. Ranging all the way from twelve pounds. I don’t think there 
were any lower than tweive; from twelve up to thirty-nine pounds. 
67 Q. All flowing through the same diameter of pipe, were they ? 


me, and | think 
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A. No, sir; some of these smaller wells. There are three or four 


of these wells that are in two-inch tubing. 

68 Q. And the highest capacity is what ? 

A. We have three and four inch. 

69 Q. You get the highest pressure of the natural flow from the 
smaller pipe, don’t you? 

A. Up toacertain point. After you get a gas well up to a cer- 
tain point—certain capacity—it does not make any difference how 
much larger it is. You can only get so much gas through it and get 


so great a pressure. You can only get thirty-nine or forty pounds. 


70 Q. Your largest pipe is four-inch ? 

A. Yes, sir. ; 

71 Q. The highest pressure is in what pipes, as regards diatn- 
eter? 

A. The highest pressure we got was from the largest pipes, be- 
cause the wells were larger. | 

72 Q. The capacity of the flow of a well is taken when the entire 
rock pressure is removed ? 

A. Yes; the well is left open until it reaches normal, and then 
the open pressure is taken. 

73 Q. How do you determine when, say,a well is closed in or 
corked in and runs up to a pressure of 375 pounds, rock pressure, 
and you take that off, how long does it take to run it down to its 
normal pressure, in open flow ? | 

A. It depends upon the size of the well, and the larger wells some- 
times run down quicker than the smaller ones. 

74 Q. Does it depend anything upon the size of the pipe ? 

A. Yes, sir; of course. 

75 Q. In making these tests you remove the gauge which would 
show the rock pressure, and how long do you let it flow before you 
make the test for capacity of the well? For instance, take your No. 
4, which shows a flow of six million cubic feet every twenty-four 
hours. 

A. That well was allowed—I measured on that day several wells. 
That one was allowed to run, I think, about an hour and a quarter, 
and then we took the open-pressure test at intervalsalong after about 
the first thirty minutes, and by comparing the tests we found when 
it ceased to get any lower. We took the tests at fifteen-minute in- 
tervals. 

76 Q. How long would you continue those tests? 

A. How long would we hold the gauge on the pipe? 

77 Q. Yes; state that. 

A. I should say that the gauge was usually held in thirty seconds, 
and then we would take it out and immediately. put it back again, 
and probably put it in two or three times while we staid at the well, 
and then go back and wait fifteen minutes and then put it in 

again. 
466 78 Q. In making these tests as to the capacity of the flow 
did you continue it at intervals during the entire twenty-four 
hours, or simply to about the time of taking off of the rock-pressure 
gauge ? 
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A. No, sir; they were not continued at intervals. Some of the 
wells, however, were allowed—some of our larger wells would blow 
all day, and measurements taken at two or three different times dur- 
ing the day. We found in those wells no variation after the rock 
pressure was once off. 

79 Q. They remained substantially the same? 

A. Yes, sir. 


Re-examination : 


1 Q. You have said that on the first three wells you didn’t allow 
all three of them to flow for the purpose of testing the effect of oné 
flowing well upon another in close proximity. Have you seen that 
done in other cases ? 

A. Yes, sir. 

2 Q. Where? 

A. In the Stewartsville field, right near the crossing of the Nickel 
Plate and the Toledo & Findlay railroad. 

3 Q. What was the effect, as you noticed it? 

A. Weil, I will first state that the wells which were being tested 
were, I should think, about forty-five or fifty feet apart. One of 
them was owned by the city of Findlay and the other by a company 
of farmers, and they would close in one weli and .open the other 
and then change, and there was no perceptible difference in the flow 
of the wells. 

4 Q. How long was that experiment continued ? 

A. I don’t know how long it was continued; I think I was there 
about an hour. 

5 Q. Were you there when that well was shot? 

A. Yes, sir. 

6 Q. Will you just describe the location of the two wells? State 
what was done at that time and what effect the shooting of the 
second well had upon the first. 

A. At the time I went there, and when I got there, the well owned 
by the city of Findlay was closed in. It had never been connected 
with their line. It had been recently drilled. It was a large well, 
probably fifteen or eighteen million feet. The well drilled by the 
farmers was forty-five or fifty feet away on an adjoining lot. When 
it was drilled in it was a very light well; I should not think overa 
million feet. 

7 Q. In what neighborhood are they as compared with the Mellott 
well, known as the largest well in the field? 

A. They are north and west of it—of the Mellott well—perhaps 
about two hundred to three hundred feet north and west of the 
Mellott well. When I got there they had put a shot in the well just 
drilled in by the farmers, and were about to shoot it. One of the 
Findlay trustees was there and had the Findlay well turned on. 
He thought he ought to take the pressure off of their well so it 
wouldn’t burst through when it was shot. It was shot with eighty 
eg of glycerine. The Findlay well had been running, I should 
think, twenty or thirty minutes when the Farmers’ well was shot. 
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I stood right close to it and behind a tree, where I could see the gas 
coming from the Findlay well; it was in the woods. The gas was 
dry and blue, and you could see it just as plainly as though it were 
on fire. When the shot exploded in the Farmers’ well there was no 
particular difference that any one could see in the continued flow of 
the Findlay well. 
467 8 Q. What do you know about the Findlay well main- 
taining its flow from that time on down until now—whether 
or not it continues as a good flowing well ? 

A. I can’t say personally, of my own knowledge. Findlay con- 
nected it some two or three montlis ago. 

9Q. What was the effect upon the Farmers’ well of that shot? 

A. It was greatly increased ; it has been since measured by Prof. 
Orton. I saw his written statement that it was an eight-million 
well. 7 
10 Q. Are you familiar with the well drilled immediately north 
of the Mellott well, across the road ? 

A. That is about oue hundred and fifty or two hundred feet north- 
east of the Mellott weil; that is the Cary-Harris well. 

11 Q. State whether that was a large or a small well. 

A. Very light before it was shot, probably not more than half a 
million; and we tested it afterwards, and it was only about a mil- 
lion and a quarter, and it is only 150 or 200 feet from the Meliott 
well. 

12 Q. When that well was drilled in state whether the Mellott well 
was blowing off or shut in. : 4 

A. It was shut in. 


Recross-examination : 


1 Q. What are the boundaries or limits of the Stewartsville field, 
as you understand it? 

A. I should say the Stewartsville field, if you include in that the 
Van Buren—and it usually is—is about five miles north and south 
and three and a half miles east and west, as now developed. 

2 Q. How many wells are there, in round numbers, drilled in in 
the Stewartsville field altogether? 

A. Well, I can’t answer that. 

3 Q. Can you approximate it” 

A. I could give my judgment as to the number. 

4Q. I wish you would. 

A. I should think that there were in the field perhaps fifty wells. 
We have more weils in that field than anybody else by far. 

5 Q. And those all are closed in ? 

A. Yes, sir; they are all closed in excepting one that they are re- 
pairing. 

6 Q. Do you know what the average daily output or flow of the 
gas is from the other twenty-eight wells in the field ? 

A. No, sir; I can’t give it. 

7 Q. Can you approximate it” 

A. No,sir; I couldn’t, because I have never measured them ; but 
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wry are not anywhere near that number in use in the Stewartsville 
eld. 

8 Q. How many of them are there in actual use, not including 
your own ? 

A. Of course ours are not in use. I think the Northwestern has 
the Mellott and the Kagy and, I think, the Crowell well. I think 
they have not over three or four wells that they were using in that 
territory the last time I was down there. The village of McComb 
has one that has always supplied them with gas, and Findlay only 
has a very few, perhaps as many as the Northwestern, that they 
have connected up. 

9 Q. You understand that the city of Findlay is now drawing on 
the Stewartsville field substantially for its supply ? 

A. I know that they’ have connected with—I know personally of 
only two wells that they have connected with there; and I have no. 
doubt but what those two wells are furnishing Findlay at the present 

time, substantially. 
468 10 Q. How far is the Mellott well from any of the city’s 
wells? 

7 That is about one hundred and twenty feet from our nearest 
well, 

11 Q. What well is that? 

A. I think that is No. 7; it is what we call the “ Skinner No. 1.” 

12 Q. Those wells are in about the centre of the territory or the 
Stewartsville field, are they ? 

_ A. No, sir; I don’t think they are. 


Also Joun McIntyre, of lawful age, being first duly sworn, testi- 
fied and deposed as follows: 


Direct examination by Mr. Brown: 


1Q. Will you state your name, age, residence, and occupation ? 

A. John McIntyre; age, 52; residence, Toledo, Ohio. I have 
been in the real-estate business here for the last two pes prior to 
the last six months, and for the last six months in the oil and gas 
field. 

2 Q. What experience have you had in the oil and gas field of 
Northwestern Ohio since the development of oil and gas in North- 
western Ohio? 

A. I have had considerable experience within the last four or five 
months—since the first of June. I have been through the gas field 
several times, with a view of getting into business, within three years 
past, Two years ago last spring I came here for the express pur- 
pose of going into the business. 

3 Q. Since that time have you been more or less about the gas 
fields ? 

A. Yes. 

4 Q. What experience have you had elsewhere ? 

A. I have had five years’ experience. I commenced in Pennsyl- 
vania in 1865, and up to 1870 I was continuously in the business. 

5 Q. During the past three ysars, and particularly during the past 
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six months, have you had occasion to travel about through the nat- 
ural-gas field of Northwestern Ohio, known at the Findlay field, 
and that to include all the gas field in that region ? 

A. Yes, sir. 

6 Q. And have you had occasion to know and see the wells in the 
different parts of the field ? 

A. Yes, sir. 

7 Q. I will ask you if you are familiar with the extent of the de- 
velopments of the gas field at present in Northwestern Ohio. 

A. Considerably so. 

8 Q. Will you state the territorial extent of the developed gas field 
in Northwestern Ohio at present, describing it as best you can, by 
the known development, by wells? And for the purpose of aiding 
you I will exhibit to you a map of Ohio and ask you to describe the 
points and point them out on the map. 

A. The furthest west that I know anything about is Bryan, Ohio. 
I was in Bryan nearly two yearsago. I went there, and they showed 
me their gas works that they had “there—an officer of the company. 
I had quite a long conversation with him. They were using gas 
when I was there, and he told me then the extent of their wells, 
some two or three wells that they were using there in the town. 

That is the furthest west I know anything about the field. 
469 9Q. Referring particularly to what is popularly known as 

the Findlay field, and by the Findlay field I mean to designate 
what is popularly known as the Findlay field and including all the 
field in Hancock, Wyandot, Wood, Sandusky, Seneca, and Ottawa 
counties ? 

A. You commence at Houcktown, which is in section 27 of Jack- 
son township, Hancock county, about seven miles south of Findlay 
and about three miles east of Findlay, where there are gas wells ; 
then from there to Upper Sandusky, which is about seventeen miles 
east of Houcktown, where there are gas wells, and then from Upper 
Sandusky to Oak Harbor, whieh is north of Sandusky, it would be 
about forty-eight miles. There are some wells there at Port Clinton, 
quite good wells, so that they use them on grist-mills and for rivate 
houses. ‘That would be fifty miles from Upper Sandusky. Then I 
might mention Lindsey ; there are several wells there. It is on 


what is called the Norwalk Division of the Lake Shore road. It is in 


Sandusky county. 

10 Q. Where are there gas wells to the.extreme west of this Find- 
lay field? 

A. McComb is about the furthest west, I guess, that you can call 
in this field. 

11 Q. Where is McComb with reference to Findlay ? 


A. It is eight miles west and about five miles north of Findlay. | 


12 Q. How far vorth from Findlay inthis field are there devel- 
opments ? 

A. Bowling Green is as far as I can consider the field, as I think, 
properly. 

13 Q. Then I understand you would say that the developed Find- 
lay field at present might be limited on the south by Houcktown, in 
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Jackson township, Hancock county; on the southeast by Upper 
Sandusky, in Wyandot county; on the northeast by Port Clinton, 
in Ottawa county; on the west by McComb, in Pleasant township, 
Hancock county, and on the north by Bowling Green, 

county ? 

A. Yes, sir. 

14 Q. Now, I will ask you to state, approximateiy, what is the dis- 
tance between the extreme southern and the extreme northern limit 
of this field as you have defined it. 

A. According to the scale of the map, it would be about fifty miles, 
take it in a little northeastern direction, say from Upper Sandusky 
to Port Clinton. 

15Q. What would be the distance directly north and south, through 
Findlay, on a line with Upper Sandusky, to Bowling Green, through 
Findlay ? 

A. That is about thirty-seven miles. 

16 Q. And what would be the distance east and west from McComb 
tu the line running from Upper Sandusky to Port Clinton ? 

A. It would be thirty-three miles. 

17 Q. You may state, if you know, whether there are paying 
wells—that is, wells from which gas is used either for domestic or 
manufacturing purposes—at all of the points that you have named 
within the Findlay field. 

A. 1 don’t think there is any wells being used now from this ex- 
treme westerly point that I have mentioned—McComb—although 
there was two or three wells sunk there, and although one of those 
wells, the parties told me, was a very good well and they thought 
would be sufficient to run the village of McComb if it had been 
taken care of. 


(That portion of the answer given from hearsay objected to by 
counsel for complainants.) 


470 18 Q. How near to McCombis the nearest well that is being 
used ? 

A. It is eight miles from McComb to Van Buren. They are usin 
from that well and have been for the last two or three years; aad 
there is some wells—two of them—at North Baitimore, about the 
same distance from McComb that those are, although there has some 
wells now recently been drilled still further west, between McComb 
and these points, that are considered good wells—two or three mill- 
ion cubic feet. 

19 Q. How recently have been the developments of natural gas 
in large quantities in the vicinity of Upper Sandusky? 

A. T don’t know as Ican state just how: recently. I think they 
are pulting down wells there now. 

20 Q. How recently have these large wells been drilled in at Upper 
Sandusky ? ' 

A. I think it is within the last ninety days or about that time— 
somewheres about three months ago. 


57—1215 


450 JAMES W. FELLOWS ET AL. VS. 


Cross-examination by Mr. Porrer: 


1 Q. How long have you been in the employ of the trustees of 


the city of Toledo? 
A. I think somewhere about the 20th of June up to the first of 


Novem ber. | 
2Q. You are not now in their employ ? 

A. No, sir; not particular; not in the employ of the trustees. 

3 Q. Not regularly in their employ ? 

A. No, sir. 

4 Q. I suppose you have been employed by them to some extent 
since then, haven’t you? 

A. Yes, sir. 

5 Q. With reference to some expert testimony on the subject of 
this gas question ? 

A. I don’t know as you would really consider it for that purpose. 
I have been to see some parties for them upon that subject. 

6Q. And to aid and assist in procuring the testimony that has 
been produced on behalf of the defendants in this case ? 

A. Yes, sir. | 

7 Q. How long have you been investigating the gas question in 
this State—the northern part of this State? 

A. Two years last spring. 

8 Q. You are, 1 take it, substantially familiar with all the gas 
territory in the northwestern part of this State ? 

A. Well, considerably so. 

9 Q. Have you examined the wells at Port Clinton ? 

A. I have not examined those wells particularly ; I have visited 
there. 

10 Q. Have you ever seen any test made of the rock pressure and 
the supply of the gas wells at Port Clinton ? 

A. I never did; no, sir. 

11 Q. Do you know anything about the pressure of the gas in 
that locality ? 

A. I do not. 

12 Q. Or at Lindsey ? 

A. No, sir. 

13 Q. Or at Upper Sandusky? 

A. Nothing; only hearsay. 

14 Q. Have you been there to investigate or inquire after the 
territory or with reference to the purchase or lease of gas territory 
in those localities ? 

A. I have examined them. 

15 Q. What localities ? 

A. In Ottawa county. I have been to Port Clinton and Oak 

Harbor. 
471 16 Q. To what extent have you investigated that locality 
as to the supply of gas and the liability of the supply in 
Ottawa county—pretty fully ? 

A. [don’t know whether you would consider it pretty fully. I 

have been there quite a number of times. 1am acquainted with a 
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good many parties and have made a good many inquiries of parties 
there. 

17 Q. Prior to your connection with the trustees ? 

A. Yes. 

18 Q. And since? 

A. No, sir; I have not since. 

19 Q. There has been no effort on the part of the trustees, so far 
as you know, to procure any gas territory in Ottawa éounty, has 
there ? 

A. No, sir. 

20 Q. And from your investigation of the territory in Ottawa 
county your opinion would be that the supply of gas there would 
hardly justify an investment by the trustees in the Ottawa county 
field ? 

A. I rather think that it would. I have never said it to them, 
but I am of the opinion that there is some good gas territory in 
Ottawa county. 

21 Q. Do you know of your own knowledge the extent to which 
the rock pressure of the gas has been tested in any portion of Ottawa 
county ? 

A. I don’t know. 

22 Q. Do you know, of your own knowledge, the extent to which 
the wells are producing in Ottawa county ? 

A. No: I couldn’t state that. I have never measured them at 
all. I have seen the wells there. 

23 Q. Take it in Wood county—Bowling Green—have you in- 
vestigated that locality and the field with reference to the rock press- 
ure and the supply of gas in that surrounding? 

A. Yes, sir; but I never have seen any of the wells measured or 
tested there. 

24 Q. Have you made any investigation in that locality in refer- 
ence to the practicability of investment by the city or the trustees? 

A. I have not for them ; I have for myself. 

25 Q. What is your judgment, from your knowledge and observa- 
tion of the Wood county field, as to its being of such pressure or 
supply as would justify or make it practicable to invest there for the 
transportation of gas to Toledo? 

A. There are some portions of Wood county that I am satisfied 


-in my own mind that would pay to sink wells and fetch it to Toledo. 


26 Q. To what extent is the territory in Wood county already 
appropriated ? 

A. There has quite a good deal of Wood county been drilled over 
for gas. There are some nearly as good wells in Wood county as in 
the whole field. 

27 Q. Whereabouts in Wood county ? 

A. The best well I know of in Wood county is what is known as 
the Simmons well. 

28 Q. When was that drilled in? 

A. That was drilled in—it must be three years ago, I guess; per- 
haps a little over. I think it was drilled before I got back here from 


the West, three years ago. 
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29 Q. You know nothing about the rock pressure or supply from 
that well ? 

A. No,sir. I have never tested it. 

30 Q. How far is that from Toledo ? 

A. I can tell you about how far it is from Toledo. It is not far 

from thirty miles. 
472 31 Q. You say the Wood county territory has been pretty 
well dilled over? 

A. It has been pretty well tested—developed. There has been a 
good many wells sunk; it has been pretty well tested and some of it 
found to be pretty good rerritory. 

32 Q. But you know nothing about the supply or output of any 
of the wells in Wood county of your own knowledge? 

A. No, sir; I don’t. About the only thing I could tell you would 
be what I have heard and the reports from those wells. 

33 Q. Upper Sandusky. About how far is the Upper San- 
dusky field or wells from Toledo ? 

A. About sixty-five miles. 

34 Q. To what extent has that territory bom tested, as to the yield 
of gas ? 

A. I can’t tell you. There are several wells put down there; I 
couldn’t tell you just how many. 

35 Q. In the immediate vicinity of Upper Sandusky ? 

A. Yes, sir; in what would be considered the immediate vicinity 
of Upper Sandusky. 

36 Q. Yon say that the extreme southern limit, so far as you 
know now, of development is at Houcktown; that is southeasterly 
of the city of Findlay ? 

A. Yes, sir. 

37 Q. And by actual test that seems to be, so far as you know 
or are able to learn, the extreme southern limit of the gas field or 
territory ? 

A. Yes, sir; so far as I know. 

38 Q. Do you know, of your knowledge, of the wells there and 
their production and pressure ? 

A. No, sir. I have never tested any of them nor seen them 
tested. 

39 Q. Findlay is about forty-two miles from Toledo, is it? 

A. Forty-four. 

40 Q. McComb, that is northwesterly of Findlay, is it not ? 

A. Yes; about five miles north and eight miles west. 

41Q. Do you understand how much that immediate locality has 
been developed for gas ? 

A. No, sir. 

42 Q. The rock pressure or supply ? 

A. No, sir; I don’t think any of them ever took the rock poammes 
of the wells. 

43 Q. Do you know to what extent the territory in the icamedi- 
ate vicinity of McComb has been tested or drilled ? 

A. Something about it. I know there has several wells been 
drilled in within the past summer between McComb and North Bal- 
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timore, and Mr. Cloud and Wright put down two or three wells. 
There is a well put down there on the Crawford farm. I went to 
visit that well with a view to buying. 

44 Q. How far is that Crawford well from McComb? 

A. About six miles northeasterly. 

45 Q. Do you know or are you able to state the extent to which 
the territory has been developed in that locality ? 

A. There have been some five or six test wells put down, and 
probably within a radius of five milesduring this past summer. I 
think that is the extent of the development in that section. 

46 Q. Do you know of your own knowledge what the result of 
those tests was ? 

A. No, sir; I don’t. I know that there was three different wells 

that they found gas without any oil—that is, Cloud and 
473 Wright; they were developing oil territory and they struck 

a very good gas well. I don’t know how much it produced, 
but I judge between a million and a half and two million feet. I 
should think that was within four miles of McComb and about the 
same distance from North Baltimore. 

47 Q. In this territory, the limits of which you have designated 
east, west, north, and south, where is the maximum yield—in what 
locality ? 

A. In the vicinity of Stewartsville. 

48 Q. How far from Toledo ? 

A. About thirty-six or thirty-seven miles from Toledo; I guess it 
is a little further than that—thirty-seven or thirty-eight miles. 

49 Q. What is the extent, so far as you know, east and west and 
north and south of this Stewartsville territory, as developed, in 
miles ? 

A. I don’t know just what you would call Stewartsville territory ; 
but that development—you might run that up as far north as this 
Simmons well—that is one of the big wells. It would be five or six 
miles from Stewartsville. . 

50 Q. North and south ? 

A. Yes, sir. 

51 Q. And east and west, what would you say? | 

A. It is about eight miles east and west; not fur from that. 

52 Q. And as you go north or south or east or west from this max- 
imum of yield the yield and pressure, so far as you know, is lessened, 
as a general rule ? 

A. I understand, although I don’t know it as a fact, because I 
have not seen them measured, but I understand that the pressure— 
as you go east and south the pressure is greater—that is, they claim 
more pressure than in the Stewartsville field proper. 

53 Q. And as you go northeast and northwest, how is it ? 

A. I don’t think there is much variation in it. I think itis about 
the same as it is at Stewartsville, as far as I know. 

54 Q. What do you understand to be the yield and pressure of 
the Simmons well when it was first drilled in? 

A. I understand that to be about four hundred pounds. 

55 Q. When was that drilled in? : 
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A. I think the Simmons well was drilled in three years ago or 


a little over. ; 
56 Q. Do you know what uses it bas been put to since it was 
drilled in? 
A. Yes, sir; it has been connected with the Northwestern line. 
57 Q. As to what its present yield or pressure is, are you in- 


formed ? 

A. I can’t state. . 

58 Q. The territory as you have described it—its limits—is irregu- 
lar in shape ? 

A. As far as I know, it is. ; 

59 Q. In sume localities within the territory where tests have been 
made no gas is found at all? 

A. I presume that that is correct. 

60 Q. That is, no gas of such voluine or quantity or pressure as 
to justify its use? 

A. There is no doubt about it, because right in the vicinity of 
good wells you will often strike failures. 


61 Q. And in this locality, in the same territory, I suppose there 


are found oil wells also? 
A. Yes, sir; there are oil wells within this radius that I have 
bounded. 
474 63 Q. You say you had some five years’ experience in the 
Pennsylvania field ? 

A. Yes, sir. 

‘64 Q. In gas wells or oil ? 

A. In oil wells. 

65 Q. Have vou had any experience with the gas wells of Penn- 
sylvania? 

A. I didn’c. At that time the gas was not utilized as a fuel, ex- 
cept as we used it for drilling purposes. 

66 Q. In what portion of Pennsylvania were you ? 

A. In Venango county principally. I was in what is known as 
the Oil Creek fieid. I never was in Bradford much. 

67 Q. Was there much development of the gas territory ? 

A. Not much in gas. The best thing I saw in gas was a well be- 
tween West Hickory and Pithole, about four miles and a half from 
Pithole. That well was drilled in, 1 think, in 1864. They didn’t 
get any oil and they got a tremendous flow of gus. That well was 
left flowing; it was not used as long as I was in the country. It 
was left to flow openly there. That was lit at times. I don’t know 
what the pressure was. You could hear that well for two miles in 
a still day. It was tubed with two-inch tubing and run up probably 
eight or ten feet above the top of the derrick ; it roared there. 

68 Q. Really, I suppose, as far us your service in Pennsylvania is 
concerned, it was more particularly with reference to the develop- 
ment and production of oil territory than gas territory ? ° 

A. Yes, sir. 

69 Q. Have you any personal knowledge yourself as to the volume, 
supply, or durability of the gas wells in the.Bradford district ? 

A. No, sir. | 
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70 Q. Or in any other portion of Pennsylvania ? 

A. No; I have not had anything to do with the field in that State 
since they commenced to use gas as a fuel. 

71 Q. In the last two years in Ohio, I suppose you have had oc- 
casion to investigate the Findlay locality and the immediate locality 
of the city of Findlay ? 

A. Yes, sir; have been in Findlay a good many times. 

72 Q. Are you acquainted with the Karg well and its history, an 
also with the wells drilled in its immediate vicinity ? 

A. I have seen the Karg well several times you seen it open. I 
have not seen that well opened up since a year ago last summer. 

73 Q. It is closed in, as I understand it, now ? 

A. Yes, sir; I don’t know anything about it since then, only from 
hearsay. I have not seen it open and know nothing about its de- 
velopments. 

74 Q. Had you a knowledge of the pressure, volume, and supply 
of the gas wells in the city of Findlay and its immediate vicinity ? 

A. No, sir. 

75 Q. You have never had occasion to investigate them so as to 
be able to state, of your own knowledge, the extent to which it has 
been used or its production ? 

A. No, sir. 

76 Q. Do you know, as a matter of fact, that Findlay is now draw- 
ing for its supply of gas substantially upon what is called the Stew- 

artsville tield ? 
475 A. I know they have made connections with some of the 
wells in Stewartsville field within the last six weeks. 
.77 Q. Some among the largest wells in the Stewartsville field ? 

A. Yes; you might consider them so. 

78 Q. How far from Findlay are they ? 

A. Five miles. 

79 Q. Where, with reference to Findlay, is the Mellott well ? 

A. The Mellott well is five miles north and about a half a mile east 
from what is known as the Findlay pike, running north. 

80 Q. That is the largest well that has been discovered or devel- 
oped in this entire gas territory ? 

A. The only thing I can tell you about that is hearsay. 

81 Q. But as far as you know? 

A. Yes, sir. Well, I couldn’t say as far as I know, because I have 
only heard of that well, and I have seen other wells measured my- 
self and can state more positively. 

§2 Q. What is the thighest volume of well in this territory that 
you know of your own knowledge? 

A. Do you want to know the pressure? 

83 Q. Take the volume—I suppose you mean the capacity in 
twenty-four hours? 

A. Ves; the cubic feet of gas. There is a well\l know a good 
deal about, but I didn’t see the measure of that well. I was right 
there and could have seen it; that they claimed a little over eighteen 
millions. ‘That belongs to the Dewey Stave Company. I didn’t see 
the measure of that myself. That is in Stewartsville. I bave seen 
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wells measured there that showed between sixteen and eighteen mil- 
lion cubic feet. 

84Q. Right in that immediate locality? - 

A. Yes, sir. | 

85 Q. Within a radius of how much? 

A. Within a radius of half a mile. 

86 Q. And that locality has developed the highest capacity of 
wells known in this gas territory ? 

A. Yes, sir. 

87 Q. In your employment for the trustees has your service been 
to investigate the gas territory or to negotiate purchases for the 
trustees ? 

A. It has been partially to negotiate for territory,and then I have 
had the superintendency of some of the wells while they were being 
drilled in. 

88 Q. You spoke of the territory of Bryan; are you familiar with 
the extent of the developments there ? 

A. No, sir; I am not familiar with it. 

89 Q. Have you been there” 

A. I have been there—that is, I was there and saw gas burning 
in several different places there; and then I was in the superin- 
tendent’s office and he explained the whole system there to me, 
about the extent of the wells, and so forth, but that is all I know 
about it. 

90 Q. Do you know the final outcome or the present condition of 
the gas territory in and around Bryan and in that locality ? 

A. I do not. 

91 Q. What, if anything, do you know about the durability of the 
wells in the city of Findley—when they were drilled in and what 
has been the result of the production ? 

A. I don’t think that I could tell you. I don’t know of my own 
personal knowledge. 

92 Q. At one time you know that they bad a good many 
476 —_—-wells in there about the city of Findlay, don’t you ? 
A. I know thev have now. 

93 Q. And you know that the most of them are what is called 
“closed in” now? : 

A. No, sir; I don’t know that. 

94 Q. You don’t know whether they are or not, I suppose, of your 
own knowledge ? 

A. No, sir. 

95 Q. From your own knowledge and observation of the gas ter- 
ritory as developed in this section of the country, would you beable 
to state what would be the duration of a gas well flowing continu- 
ously at its full capacity from the time it was drilled in? 

A. I wouldn’t be able to state how long it would last.. I don’t 
think any man is wise enough to know that. I think it would be 
only guess-work with any man. It would depend largely upon the 
circumstances. There is, in some localities, some wells that might 
last year after year. My opinion is that you take a well drilled ina 
territory where you get from a three to a five million well you will 
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have a rock pressure of four hundred pounds; I think that would 
run down, if it was left open, perhaps in a year’s time. It might 
run down in its rock pressure to a certain extent, but I have an idea 
that it would flow gas for a great many years after that. 

96 Q. The life or durability of a well is dependent upon, of course, 
the extent to which it is drawn upon, and, furthermore, the contin- 
gency of salt water or oil, if there is oil in a well, or oil pressure 
coming — contact with the escaping gas, I sup oe 

A. That would have something to do with it. In most any of 
these wells we have that. If they are drilled below a certain depth 
“ the Trenton rock there is a liability to encounter salt water or 
oil. 

97 Q. If they do that, then what? 

A. Well, the result is that you get into water. If it is left to its 
own accord the water will naturally raise in the well, and, in some 
instances, it will flow gas to a certain extent. 

93 Q. Where a well discharges oil, salt water, and gas at intervals, 
what would you say as to its being a well practicable to use as a 
supply well for gas us a fuel? 

A. It can be used practicably by using a separator. 

94 Q. Would that be practicable in the transportation of gas for a 
long distance—say, twenty-five, thirty to forty miles? 7 

A. Yes; I consider that it would, for this reason: I know that the 
Northwestern have been putting in several of these separators this 
fall, and they are connecting their wells to the main line which are 
running bere, and for the purpose of running to Detroit, and they 
inust consider it practicable or they wouldn’t do it. 

95 Q. What is your theory of the gas supply and the pressure or 
force with which it is thrown or forced from the well—is it the ex- 
pansion of the gas itself, the confinement and expansion of it, or is 
it, in your opinion, a water pressure, or hydraulic pressure ? 

A. I, of course, can’t state from my own knowledge what makes 
this pressure ; whether it is the water or the pressure of the earth, 
or what causes the pressure, really. We know that we get a press- 

ure,and a large pressure, not only in gas, but also in water. In 
477 agood many placesin Dakota, where I was, we got water wells 

there with a pressure of two bundred and thirty or two hun- 
dred and forty pounds, in a level country. There have been a great 
many theories as to what created that pressure there, whether it was 
from a high head and brought from a long distance, which would 
have to be a good many miles away, or whether it was the pressure 
of the earth upon it. I don’t know that I have any definite theory. 
about it. 


Re-examination : 


1 Q. Speaking of the development in the vicinity of Houcktown, 
you may state whether or not those are small experimental develop- 
ments, or whether gas has actually been piped from that field. 

A. Gas has been actually piped from that field. 

2Q. To what town? 
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A. Kenton, I understand, gets her supply from that town or near 
there or that immediate vicinity. 

3 Q. These developments in the vicinity of McComb and North 
Baltimore and Van Buren—you may state whether or not those are 
experimental or whether gas is piped to McComb and North Balti- 
more. 

A. The gas is piped from a well in Van Buren and McComb; 
that I know, and I know that North Baltimore has got her gas from 
wells within a half a mile from town. I don’t know but what they 
are inside of the village limits. 

4 Q. These developments at Upper Sandusky—state, if you know, 
the size of these last wells developed down there, and whether they 
are large or small wells. 

A. They are reported as one of the largest wells ever struck in the 
State of Ohio. They claim it at forty millions. 

5 Q. I will ask you whether these large wells at Upper Sandusky 
were the most recent developments there or earlier development. 

A. Yes; they have been within the last three months. 

6 Q. Do you know whether there were developments of gas there 
before these large wells? 

A. Yes; I think so. I think I have visited the old wells there 
which have been producing gas. They were small wells. 

7 Q. You have spoken of the Karg wells being closed in? 

A. No, sir; I don’t say it is elosed in. 

8 Q. Mr. Potter used that expression, and you said yes? 

A. I said I didn’t know. 

9Q. Now? 

A. Then I would recall it, because I certainly.don’t know. 

10 Q. Do you mean to say that the well is abandoned, or that it 
is not flowing in the open air? | 

A. No, sir; I don’t want to say that 1t is abandoned, nor it is not 
flowing in the open air. 


11 Q. And you haven't seen it flow in Findlay for a year and a’ 


half? 

A. i have not seen it flowing for a year and a half. I have seen 
the well within the last four days. 

12 Q. Do you know whether it was some time ago connected with 
the system which supplies Findlay ? 

A. Yes; I suppose it was. I know they had a pipe connected 
with it—supposed to be connected in their line. 


478  Recross-examination : 


1 Q. I understood you to say that as a matter of fact you 
know nothing of your own knowledge of the capacity of the Upper 
Sandusky well? : 

A. No, sir. | 

2 Q. And the report of the well at Upper Sandusky yielding forty 
million cubic feet is mere hearsay ? 

A. That is what it is; it is so reported. 
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3 Q. It is often true that these reports as to the capacity of wells 
are greatly exaggerated, is it not? 

A. Yes, sir. 

4Q. At one time the Karg well at Findlay was reported to have 
a capacity of forty million cubic feet a day ? 

A. Yes, sir. 

5 Q. Whereas .it was only twelve millions or so? 

A. Yes; I know that I have seen it advertised that the Karg well 
was forty millions. 


By agreement of counsel the testimony taken heretofore in this 
case may be considered as taken within the time fixed therefor by 
the order of the court with reference thereto. 


I, Edward H. Smith, a notary public within and for the county 
of Lueas and State of Ohio, duly commissioned and qualified, do 
hereby certify that the above-named William T. Walker, Lucius 
Brown, William Kirkby, A. E. Macomber, Thomas R. Wickenden, 
H. W. Compton, Hamilton S. Corwin, Harry C. Cotter, Harmon F, 
Gettlemen, Edward Orton, Charles L. Stock, Archibald McDougal, 
Abraham Hasbrook, James C. Mills, Jerome M. Martin, Richard W. 
McCamey, W. R. Carnahan, E. B. Phillips, John Wolfe, John J. 
Owens, Thomas H. Tracy, and John J. McIntyre were by me sever- 
ally sworn to tell the truth, the whole truth, and nothing but the 
truth ; that the depositions were by me written in shorthand in the 
presence of the witnesses, and afterwards reduced to their present 
form by express stipulation of counsel in this case, on file in this 
case, and for that reason the signatures of the witnesses are not ap- 
pended hereto; that the above is a full and correct transcript of 
the notes of testimony so by me taken, to the best of my knowledge 
and belief. 

I further certify that I am not counsel, attorney, nor relative of 
either party hereto or otherwise interested in the result of this suit. 


In witness,whereof I have hereunto set my hand and seal of office 
this 6th day of December, A. D. 1889. 


Notary Public, Lucas County, Ohio. 


The costs for taking the foregoing depositions are as follows : 


To writing depositions, — folios, at 20 cents......-- 
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479 In the Circuit Court of the United States for the Northern 
District of Ohio, Western Division. 


James W. Fetiows et al., Complainants, 
US. 
WirturaM T. WaLKer et al., Defendants. 


Depositions taken before me, James H. Emery, a notary public within 
and for the county of Lucas and State of Ohio, by agreement 
of parties, without notice, at the office of the auditor of Lucas 
county, Ohio, on Wednesday, the 13th day of November, A. D. 
1889, to be read in evidence on behalf of the defendants in an ac- 
tion pending in the circuit court of the United States for the 
northern district of Ohio, western division, in which James W. 
Fellows ef al. are complainants and William T. Walker e¢ al. 
are defendants. 


Appearances: For complainants, E. D. Potter, Jr., Esq. ; for de- 
fendants, Guy W. Kinney, Esq. 


Cuaries A. Vorprriepe, of lawful age, being by me first duly 
sworn, as hereinafter certified, testified as follows: 


Direct examination by Mr. Kinney: 


1 Q. What official position do you hold ? 

A. County auditor of Lucas county, Ohio. 

2 Q. How long have you held it? 

A. This is my fifth year. , 

3 Q. Can you tell us what proportion of the taxes levied by the 
county are paid by the city property ? 

A. The property in the city of Toledo pays 81% of the county 
taxes. 

4Q Can you tell us what the cost of heating the court-house and 
county jail is on the basis of natural gas as now charged ? 

A. $735 per year for all but one fire. 


_Cross-examination by Mr. Porter: 


1 Q. Will you give a little more in detail the items that make up 
this aggregate amount, upon which it is based ? 

A. The Toledo Natural Gas Co. of Toledo is to furnish for 

use In county court-lhouse and county jail natural gas for 
480 heating purposes for 26 heating stoves, with $5 mixers, and 

three furnaces, with # E combinations, for one vear from the 
time of turning on gas, for $735 per annum. ‘. 

2 Q. You said this does not include one fire? 

A. There is one fire in the prosecuting attorney’s room that is not 
included, for which there is a separate contract. Mr. Southard made 
a contract individually for that. 

3 Q. These heat the offices of the treasurer, auditor, county sur- 
veyors, stenographers, probate judge, and also the offices of the clerk 
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of the courts, recorder’s offices, sheriff’s offices, three court-rooms, 
three jury-rooms, and the grand-jury room? 

A. That is all in the court-house, and then there is the sheriff’s 
residence and the jail and the {cooking part of the jail—cooking 
range. 

4 Q. Does it include heating privies ? 

A. Yes; there is one stove out there. 

5 Q. Privy vaults, I suppose you call them ? 

A. Yes. 

6 Q. What was the cost on the basis of coal for the same service 
per annum? 

~. From the quarter ending September Ist, 1884, to the quarter 
ending September Ist, 1887—three years—$4,387.67. 


STATE OF OHIO, ; 
Lucas County. j ~° 


I, James H. Emery, a notary public in and for the county and 
State aforesaid, duly commissioned and qualified, do hereby certify 
that the above-named Charles A. Vordtriede was by me sworn to 
testify the truth, the whole truth, and nothing but the truth, and 
that his deposition as above set forth was reduced to writing by me 
in his presence; that by consent of parties hereto the signature of 
said witness was waived, and that said deposition was taken at the 
time and place above stated, by consent of counsel, without notice. 

I do further certify that I am not counsel, attorney, or relative of 
either party or otherwise interested in the event of this suit. 

In witness whereof I have hereunto set my hand and seal of office 
this 13th day of November, A. D. 1889. 

JAMES H. EMERY, 
[SEAL. | Notary Public in and for Lucas Co., Ohio. 


(Here follow maps marked pp. 481, 482, & 483.) 


484 Exursit No. 3 to Depo. or. N. S. Corwin. 


To the stockholders of the Northwestern Ohio Natural Gas Com- 
pany : 

This company was organized August 10, 1886. Operations were 
commenced at once to put in a plant at Fostoria. At this time the 
company bought the illuminating gas plant at Fostoria and came into 
possession of the same September 2, 1885. The plant was com- 
pleted at Fostoria about the Ist of December, 1886. 

We also purchased the fuel-gas plant at Fremont, Ohio, Novem- 
ber 16, 1886, taking immediate possession thereof and proceeding 
without delay to complete the plant at that place and also in the 
towns of Amsden, Kansas, and Burgeon,’upon our line, to Fremont. 

On or about January 20, 1887, in connection with a large amount 
of leases, we acquired the fuel-gas plants at Bloomdale, Bairdstown, 


and Van Buren. 
We commenced the line to Toledo January 1, 1887, and had so 


ty 


gene 


iz # a 
oe es Oe Eg ae ee ee ye the 
PoP Ge Se oe oe : 


462 JAMES W. FELLOWS ET AL. VS. 


far completed the plant at Toledo as to commence the sale of gas in 
that city about the Ist of September, 1887. The report of receipts 
covers the whole time of our existence, or about two years since we 
commenced selling gas at Fostoria and other places, and it also 
covers receipts from the illuminating plant at Fostoria from Sep- 
tember, 1886. | 

Our report closes November 50, 1888, for the reason that owing 
to the early date of our meeting in January we are not able to get 
the facts for December. 


Statement of Earnings to and Including Nov. 00, 1884. 


Gross earnings derived. from fuel-gas earnings at 
a Rey ees Tee en a $194,008 51 
From all other sources .__-~- --- as ~lapiaiaetic nalabiiiadida ads 170,949 76 


~] 
cs 


$364,958 27 ' 
Operating expenses for repairs of lines, wells, build- 
ings, telegraph, &c.; also for operating lines and 


: 
wells, telegraph and office expenses, taxes (not in- t| 
cluding taxes for 1888) due and unpaid_-...-.. 120,970 70 | 

I acini: seninsniesndicseteaslltnin tiene $243,987 57 > | 
485 Out of this amount there has been paid : 
Two dividends, aggregating -...------- ssiliiacitis smal $120,000 00 | 
For plant in excess of capital stock ~..-.-.....-.-- 52,049 42 | 
Ne CIRO OE oi. niectn cmd netenn ac ansninneinls 70,938 15 


$243,987 57 
The following is a condensed balance-sheet of the company Nov. | 


30, 88 : | | 
Assets. | 
Plant.—In plant of about 282 miles of pipe of various sizes, rights 
of way for same, gas territory, wells supplying same, connections, 
rigs, machinery, fittings, and apparatus connected therewith, .&c., 
Se i caaine memes wminis oe ee mietheicnlentaiaarnes aan genteenis Sn 
BIER circa eee cine os enapnnsionn eocerenee-enentininiis antignnnte wh eiessinatiapemaleiitas 3,013 96 |. 
a TID acre nessa sntiniantscane wining aie wii 89,897 50 ‘ex 
$4,145,960 88 
Liabilities. 
Accounts payable and advance payments .-...--.. $21,973 31 
GARIN GHOSE .0n on conencowencnncqassennanénes .-- 4,000,000 00 
Profits and loss account .......................... 123,987 57 a 


$4,145,960 88, 
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These figures show the net earnings to be about four (4) per cent. 
per annum on the capital of the company. 

Although it is a well-known fact that there is a constant depre- 
ciation in the value of the gas territory by reason of the exhaustion 
of gas, and although, properly speaking, an amount should be 
charged at all times to expense account and credited to a sinking- 
fund account to meet this depreciation, we have not as yet charged 
anything to expense account to cover this item. 

Your board desires to express the belief that the only safety of 
the stockholders and to the cities to which the company is piping 
gas for anything like permanency is in the fact that the company 
controls territory enough to warrant the longest possible continu- 
ation considering the amount consumed, and your board would lay 
stress on the fact that a smaller field to draw from would neither 
insure a fair return to the stockholders nor any degree of per- 

manency to the cities supplied. 
486 Your board are gratified to say that this company now has 
about 60,000 acres of gas territory and has also contracts 
with other parties which would give about 80,000 acres more if the 
territory proved to be gas territory. 

Of course the cost of maintaining our territory in the payment of 
rentals and royalties is very large and will amount from now on to 
about one hundred thousand dollars ($100,000) annually. 

No officer of the company above the superintendent receives a 
salary except five hundred dollars ($500) per annum paid to the 
secretary and treasurer. 

January 7, 1889. 

THE BOARD OF DIRECTORS, 
By CHAS. FOSTER, President. 
JNO. E. WILKINSON, 
Secretary and Treasurer. 


487 Exuisit No. 4. 


To the stockholders of the Toledo National Gas Company. 


GENTLEMEN: In accordance with the requirements of your by- 
laws and from reports received by your secretary and treasurer I 
beg leave to submit to you a statement of the affairs of the company 
from the commencement of business on October 1, 1887, covering a 
period of fifteen months. 

During this period the gros3 earnings from the sale of natural- 
gas fuel in Toledo, including Auburndale and the insane asylum, 
amounted to $185,547.91, and Perrysburg, Maume, and sundry small 
towns $13,833.13, making a total of $199,381.04. 

During the same period we expended for maintenance of prop- 
erty and conduct of business, including changing construction, re- 
pairs of lines, wells, buildings and telephone lines, drilling wells, 
operating lines and{wells, salaries of employés, damages, taxes, office 
expenses, tools, supplies, etc., the sum of $99,491.00, and for increas- 
ing the plant by the acquisition of territory and extension of lines 
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in the city and country $60,641.21, and shop accounts $15,466.57, 
leaving available for distribution or dividend to you as the result of 
your fifteen months’ business $25,782.22. 

At tke close of business on December 31, 1888, your balance 
stood as follows: 


Assets 
I, us cisntne: wtintiimetniniceesels  secghieaen ieiiliboeiiaicmeeaaienealh $2,060,641 21 
IIS, isc cxsieninitesssinansiiii tiimnids sanebbininaplaninnaldainiaatie . 15,466 57 
I I a lata ieee lacall sistemas 29,927 33 
I SID soissice:cinnistoees tesicin: 4h cee eileen 4,217 34 
UE ccectins ceteris cern neste cite austen hanes 6 eigen ee 
Liabilities. 
SEINE. SHORE. 2c cccccccncocnnssinennssntinnat $2,000,000 00 
Assets payable-.---- I ascosetie cinisiews, neat niiniadeen: eeuninsiiinan aiid 6,362 45 
Et Ii ccinis cuitiet atin whienindmieiaiibinel 99,890 00 
I sin actecstssensitsidiatcneiieni sesishclihariiasiasiiis ities $2,106,252 45 
488 Accounts payable, amounting to $6,362.45, are made up as 
follows: 
SI INIIN inciciuk umnaicnnnins ticity penta nine enemas $4,834 70 
VOSS GRE ROUEN 20.0 cc cen cus cence cnesenmens 
NE kteeninieenan cidadeneen samen $6,362 45 


Your board of directors has this day declared a dividend to the 
stockholders of record of this date, payable forthwith, of one per 
cent. on the capital stock of the company, amounting to $20,000, 
to be paid out of the earnings of the company for the past fifteen 
months. 

We have a large body of territory, with sufficient gas for the ca- 
pacity of our lines, and we feel assured that we can supply our 
patrons as long as any one in Northern Ohio. 

Respectfully submitted, 


WM. CRANE, 


Secretary and Treasurer. 


L. H. SMITH, President. 


489 ‘To the auditor of Lucas county : 


In pursuance of the provisions of section 2744, Revised 
Statutes of Ohio, the Northwestern Ohio Natural Gas Co. submits 
the following statement of the personal property in Lucas county, 
Qhio, of which it was the owner or holder on the day preceding the 
second Monday of April, A. D. 1888, showing the township and vil- 
lage where located : 


a i ll laces $5,611 86 
Ts ticnentins swahneearel amemcne winiiins wmennies niniuhiaiiiediii 1,975 08 
aa satin ih did sien seal sehen nteniineneesaanenaeiaiialalaaamnanaanan 1,371 33 


GARGS cn nns cone cos occes cscs cose cocanesatesusgnis 1,094 69 
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SENN GO WROD eno 5 oencd icc cucaccucnsuull $422 50 | 
16.60 miles 8-inch pipe.._.-.........---.......-... 48,385 76 
2.14 miles 12-inch pipe-._....._.-.----...- 5 owed 11,186 20 
16.42 miles 6-inch pipe......-..--.------..---. 1... "0,040 71 
7.27 miles 4-inch pipe.-..---.--.. -...-..----.--. 6,554 34 
4.92 miles 3-inch pipe-....--. ---.--..-------.---. 3,187 05 
e- CRP DONSD BRB sone cccn. cncecatacccequenun 313 63 
Cash First National Bank ...............--.---.-.-. 2,740 15 
Be i i cotiincsts ances: wits: orien dotreiagnintioaennie eee 594 00 
Oe I  on.crs cntienesntinubnin gina: tenlinedin aaa 757 35 
I aici: sactienes shine eitehiadsineaiiictseiivaeinei cama 143 00 
ID scr wsssocnes sosenun teint bciubin: occ anual 800 00 
Small pipe, etc., not included in above-_-...-.-.---- 5,240 50 

$115,368 16 
STATE OF OHIO, 
County of Lucas. } 


I, H. S. Corwin, gen. sup’t of the N. W. O. N. Gas Co., do solemnly 
swear that, to the best of my knowledge and belief, the above state- 
ment showing the property of said company in the county of Lucas, 
State of Ohio, as therein specified, is true. 

H. S. CORWIN. 


Sworn and subscribed before me this 16th day of June, A. D. 


1888. 
WM. A. MILLS, 
Notary Public, Lucas County, Ohio. 


To the auditor of Lucas county: 


In pursuance of the provisions of section 2744 of the Revised 
Statutes of Ohio the Toledo Natural Gas Company submits the fol- 
lowing statement of the personal property of which it was the owner 
or holder on the day preceding the second Monday of April, A. D. 
1888, in Lucas county, Ohio, showing the townships, villages, etc., 
where located : 


City of Toledo. 

Property. Valuation. 
10-inch pipe, 20,951 feet... -.--.---------------.----- $12,444 89 
8-inch pipe, 63,416 feet... .---....------------------ 31,390 92 
6-inch pipe, 68,014 feet.-...-. -.-----------.---------- 23,342 40 
4-inch pipe, 57,244 feet.....--.---------------------- 9,817 07 
3-inch pipe, 19,616 — ......----..------------------- 2,362 75 
23-inch pipe, 2,821 feet...---..-..----------. ------- 242 04 
1 regulator, 4x 8.---..--------.--. satin wane éantealaniial 81 60 
2 regulators, 4x 6...........--.. .--- ------------+- 202 80 
3 ulators, 6 x 8... .--- BPN a Oe OOO IES eT 573 75 
3 miles telephone line...--.-.-.... ..------------------ 90 00 
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Services Valuation. 


ame mane, 455 feet... 0 - oo en cn ssn seescenccnme S49 7: 
Benes wane, FO Feet... on. oon wene consccenceccenenen 2 48 
?-ineh pipe, 1.660 feet........ teins: liegt edad 277 «34 
13-inch pipe, d,404 feet... -- owe « Se nane ee - eeee jo oO7 
1}-ineh pipe, ll 914 36 
EE SER ene een pa LION + jam anbessay dinette iiatiaala ia = nn 
ian a cs akc: cena elena annie nna 
Ilorses, ete... ~~~ sae alg eee osiaieiieiiai tials 150 00 
Oflice furniture... . 2 - Sager ae TT Stich TE oP 1200 O00 
ee ae Bene le Nee ee Sen aap Sane HIN 8,071 50 


898,868 98 


[, William I. Crane, secretary of the Toledo Natural Gas Com- 
pany, do solemnly swear that to the best of my knowledge and _be- 
lief the above statement showing the property of the said company 
in the county and State of Ohio, as therein specified, is true. 


WV. F. CRANE, Secretary. 


Sworn and subseribed before me this th day of June, A. D. 1SSS. 
Exhibit No. 5. E. U.S 


AQ ln the Cireuit Court of the United States for the Northern 
District of Ohio, Western Division. 


NORTHERN Districr OF OILO, ss: 


[, Martin W. Sanders. clerk of the eireuit court of the United 
States for said district, do hereby certify the above and lorego- 
Ing Lo he ad true, corre ct. and compl cs [Transcript Ot the record of all 
the proces dings had in Sila court in the above Case as fully herein- 
before ( ntitled aus the SHO Appears from the files and records of said 
court bow remaining tn my custody, 

In testimony whereof | have hereunto signed my name and 
aflixed the seal of the said court, at 
Toledo, in said district, this 26th day 
of February, A. D. 1S90, and of the 

Ll4th year of the Independence of the 
Lo nnite d States of America 
MARTIN W. SANDERS, Clerk. 
By HALLIE W. BROWN, 
Deputy (Cler]- 


Seal of the Cireult Court. 
North'n Dist. of CO} 10 


Endorsed on cover: N. Ohio C.C. U.S. No. 1215. James W. 
Fellows, Richard C. Fellows, Julia Coddington, ¢f a@/., appellants, vs. 
William T. Walker, auditor; James Kk. Hamilton, mayor; George 
II. Cole, clerk ; William W. Jones, Clarence brown, Abner L. Backus, 
Thomas HL. Tracy, and John Ek. Parsons, natural-gas trustees, of the 
city of Toledo. and The‘ ity of ‘Voledo riled July L4, JS9O. 
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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1886. 


No. ; | Ww? eee 9 


WILLIAM FERGUSON, ISAAC A. FERGUSON, E. E. FER- & 
GUSON, WILLIAM H. FERGUSON, ALBERT L. FERGU- 
SON, ANN J. FERGUSON, ELIMER C. FERGUSON, R. 8. 4 


JACOBY, CASSIE JACOBY, SARAH BARBOUR AND A.’ | 
G. BARBOUR, APPELLANTS, ” 


a er, 
a 


GEORGE G. DENT, JAMES E. DILLARD, THOMAS BUCH= 
ANAN, H. BUCHANAN, JOHN JOHNSON, WILLIAM @ 
BARBOUR, R. A. PARKER, THE DE SOTO BUILDING 
AND LOAN ASSOCIATION OF MEMPHIS, TENNESSEE, * 

| SUSAN R. HOOPER ET AL. aa 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
THE WESTERN DISTRICT OF TENNESSEE. 


. he alia ee 
d a eS 
— . - - _ nn a an — aa NS AEE . : ——— = —_— a a # % et 
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FILED NOVEMBER 23, 1886. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886. 


No. 1297. 


: WILLIAM FERGUSON, ISAAC A. FERGUSON, E. E. FER- 
GUSON, WILLIAM H. FERGUSON, ALBERT L. FERGU- 
SON, ANN J. FERGUSON, ELIMER C. FERGUSON, R. 8. 
JACOBY, CASSIE JACOBY, SARAH BARBOUR AND A, 
G. BARBOUR, APPELLANTS, 


US. 


GEORGE G. DENT, JAMES E. DILLARD, THOMAS BUCH- 
ANAN, H. BUCHANAN, JOHN JOHNSON, WILLIAM 
BARBOUR, R. A. PARKER, THE DE SOTO BUILDING 
AND LOAN ASSOCIATION OF MEMPHIS, TENNESSEE, 
SUSAN R. HOOPER ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE WESTERN DISTRICT OF TENNESSEE 
INDEX. 

Original. Print. 

Caption -....--. BOS cESEEs COeEeS HES HERES COs eeD ce] senate I ] 
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1 Final Decree. 


UNITED STATEs OF AMERICA, 
Western Division of the Western District of Tennessee : 


In the Cireuit Court of the United States within and for the —— 
Division of the Western District of Tennessee, in the Sixth Ju- 
dicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof begun 
and held for its May term, A. D. 1885, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the first day 
of August, A. D. 1885, in the following cause, to wit: 


WILLIAM FERGUSON et al., Plaintiff, ) 
Us. No. 372. 
GeorRGE G. Dent et al., Defeadnns. | 


Equity. 


This cause came on to be heard on the 24th day of May, 1884, on 
the pleadings and proof, and the court being of opinion that the 
plaintiffs are entitled to a decree according to their prayer for relief, 
it is therefore ordered, adjudged, and decreed that the plaintiffs, 
William Ferguson, Elimer C. Ferguson, A. G. Barbour, Ann J. Fergu- 
son, Sarah Barbour, Cassie Jacoby, and R. 8. Jacoby, recover the 
title and possession of the lands in controversy in this suit from the 
defendants, George G. Dent, Thomas Buchanan, James E. Dillard, 
William Barbour, Sarah L. Dent, H. Buchanan, John Johnson, C, 

W. Frazer, R. A. Parker, The De Soto Building and Loan Asso- 
2 ciation, Susan Dent, Mary Dent, Henry G. Dent, Susan R. 
Hooper, W.G. Hooper, and M. B. Trezevant, which said lands 
and real property thus discovered by plaintiffs of and from the said 
defendants is located in the city of Memphis, county of Shelby, and 
State of ‘Tennessee, and is bounded and described us follows, to wit: 
A certain part of lot 1, in block No. 46, beginning at the southeast 
intersection of Beal and Hernando streets, running thence east with 
the south line of Beal street 72 feet to a stake; thence south 125 feet 
to an alley; thence westwardly with said alley 72 feet to Hernando 
street; thence northwardly with Hernando street 125 feet to Beal 
street, at the point. of beginning; also a certain other part or portion 
of said lot No. 1, in block 46, commencing on the southwestern in- 
tersection of Beal and De Soto streets: thence west with the south 
side of Beal street 60 feet or more to Joe Clonston’s line: thence 
south with Joe Clonston’s line 125 feet to an alley; thence eastwardly 
with said alley 60 feet or more to De Soto street: thence north with 
the west line of De Soto street 125 feet to Beal street, at the point of 
beginning ; also a certain other part of lot No. 1, of block 46, com- 
mencing ata pointon the south side of Beal street 142 feet west 
frou De Soto street, at Goodlet’s west line; thence west with the 
south line of Beal street one hundred and fifty feet or more 
3 to Thomas Ford's east line; thence south 125 feet to an alley; 
thence eastwardly with said alley 150 feet or more to Good- 
let’s west line; thence north 125 feet to the point of beginning, on 
Beal street; also the following part of lot No. 2, in block 51, begin- 
1—1297 
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ning at a point on the south side of the engine-house lot, running 
thence southwardly 10 feet; thence eastwardly 150 feet to a stake; 
thence north 10 feet; thence west with the south line of said engine- 
house lot 150 feet to De Soto street; also a certain other part of lot 
2, in block No. 51, beginning at a point 150 feet from the east side 
of De Soto street and at the northeast corner of said engine-house 
lot, running thence eastwardly 98 feet; thence southwardly 104 feet 
to astake; thence westwardly 98 feet to a stake; thence northwardly 
104 feet to the point of beginning; also a part of lot No. 3, in said 
block 51, beginning at a point 150 feet from the east side of De Soto 
street at the south line of said lot 2, running thence southwardly 100 
feet, more or less, to an alley; thence eastwardly 150 feet to a stake; 
thence northwardly 100 feet or more to a stake; thence westwardly 
150 feet to the point of beginning; also a certain other lot in said 
city, which is bounded and described as follows, to wit: Part of a 
lot in bleck No. 62 beginning at a point on the south side of an 
alley 120 feet east from De Soto street, running thence eastwardly 28 
feet by a depth southwardly of 160 feet, being the same described 
in the deed of A. M. Ferguson, executed February 24th, 1869, and 

registered in the register’s office of Shelby county and State of 
4 Tennessee in book 70, pages 434and 435. Thisdecreecoversand 

conveys to plaintiffs all the interest and title of the defend- 
ants or any of them in and to said lot 1, block 46, and lots Nos. 2 
and 3, in block 51, and in said block No. 62, and in case the forego- 
ing description proves In anywise inadequate or defective the prop- 
erty and claims of each and all of the defendants in and to said lots 
or any of them is hereby conveyed to the plaintiffs by reason of the 
finding of the court on the issues joined in a more comprehensive 
description of the property in the pleadings. : 

It is further ordered, adjudged, and decreed that the agreement 
made Exhibit A to the answers of George G. Dent and Sarah L. 
Dent, dated May 14, 1869, be, and the same is -hereby, rescinded, 
‘ancelled, and annulled, and that no title whatever passed to the - 
late Herry G. Dent, his widow, heirs, or assigns, by reason of said 
agreement of May 14, 186. 

It is further ordered, adjudged, and decreed that all deeds, judg- 
ments, decrees, sales, or other muniments of tithe which purport to 
place the title of any of said property out of the late Alexander M. 
Ferguson, deceased, and to place title in the defendants or other per- 
sons are ciouds on the title of plaintiffs, and as such are hereby can- 
celled and annulled. All deeds, judgments, transfers, levies, sales, 
or decrees or other muniments of title of the defendants or any of 
them are hereby cancelled and vacated and annulled as clouds on 
the title of plaintiffs. 

It is further ordered, adjudged, and decreed that all the right, 
title, and interest of the defendants, George G. Dent, Thomas bu- 
chanan, James E£. Dillard, William Barbour, Sarah L. Dent, H. 

Buchanan, John Johnson, C. W. Frazer, R. A. Parker, Susan 
D Dent, Mary Dent, Henry G. Dent, Jr., The De Soto Building 
and Loan Association, Susan R. Hooper, W. G. Hooper, and 
M. B. Trezevant, in and to the said real property be, and the same 
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is hereby, divested out of them, their heirs and assigns, and the 
same is hereby vested in plaintiffs, William Ferguson, Elimer C. 
Ferguson, Ann J. Ferguson, A. G. Barbour, Sarah Barbour, Cassie 
Jacoby, and R. 8. Jacoby, their heirs and assigns, forever, as heirs- 
at-law of the late Alexander M. Ferguson, and free from all demands 
of said defendants or any of them, according to the laws of descent 
of the State of Tennessee. The said A. G. Barbour and R.S. Jacoby 
are the husbands of the two only children of Mrs. Humphreys, a 
sister of the said A. M. Ferguson, and are no heirs. The said Ann 
J. Ferguson’s rights are only those of widow of John Ferguson, a 
deceased brother of A. M. Ferguson, and as guardian ad litem of Eli- 
mer C. Ferguson. The said William Ferguson is a brother of said 
A. M. Ferguson, deceased. The said Elimer C. Ferguson is the only 
child of the said John Ferguson, deceased. ‘This vestiture of title 
in plaintiffs gives each of them such interests as they are entitled to 
by the said laws of descent. 

The prayer of the plaintiffs for an account is disallowed, it bein 
the intention of this decree that it shall be a final settlement of al 
matters between them concerning the property decreed to plaintiffs. 

It is further ordered, adjudged, and decreed that the de- 

6 fendants, Susan R. Hooper, George G. Dent, Sarah L. Dent, 
W. G. Hooper, Susan Dent, Mary Dent, Henry G. Dent, Jr., 

and C. W. Fraser, their agents and attorneys, be, and they are here- 
by, forever restrained and enjoined from further prosecuting the suit 
of Louis Lelly vs. A. M. Ferguson, No. 53, rule f wesw in the chan- 
cery court of Shelby county, State of Tennessee, and which suit is 
more especially mentioned in the pleadings and proof in the case. 

It is further ordered, adjudged, and decreed that the plaintiffs have 
and recover of and from the defendant, Sarah L. Dent, and C. W. 
Frazer and George G. Dent, her sureties on the refunding bond 
given in this cause, the just and full sum of two hundred and seventy 
dollars and ninety-six cents, this being the amount of rents paid 
the said Sarah L. Dent and interest thereon, under the provision of 
said refunding bond. The cross-bills of C. W. Fraser and M. B. 
Trezevant are hereby dismissed at their costs, and they will each 
pay their part of the cost of these proceedings, for which execution as 
at law will issue. The issues between plaintiffs and the De Soto 
Building [and] Loan Association are hereby decreed in favor of 
plaintiffs, and the said De Soto Building and Loan Association will 
pay the costs of its part of these proceedings herein, for which execu- 
tion as at law will issue. The receiver will turn over the possession 

of the property to the plaintiffs in this cause. A writ of pos- 
7 session will issue in favor of the plaintiffs and against the de- 

fendants and against W. A. Wheatley, receiver, and all his ten- 
ants or the tenants of said defendants or any of them, and all persons 
whatsoever, to place the plaintiffs in the peaceable and quiet posses- 
sion of said property against all the defendants and said receiver and 
his tenants or other parties or persons. The receiver will file and 
settle his accounts with the master of his court and make his settle- 
ment preparatory to his discharge. Out of the funds in the hands 
of the receiver the officers of the court, including the examiner, 
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for taking testimony, and the master, shall be paid their legal fees 
not already paid by the parties themselves, but this shall not include 
docket and deposition fees taxed to counsel for plaintiffs, until the 
other oflicers are first paid, but the same shall afterwards be paid. 

It is further ordered, adjudged, and decreed that plaintiffs have 
and recover of and from Sarah L. Dent, George G. Dent, Susan Dent, 
Mary Dent,and Henry G. Dent, Jr., all the costs of the cause, including 
the costs which plaintiffs have already paid, or which has been or 
may be paid through the receiver herein, or which otherwise have 
accrued in the cause, for execution as at law will issue. 

It having been suggested to the court that William Ferguson died 

since this cause was argued and submitted and while the 
8 court was holding the same under advisement, it 1s therefore 
ordered, adjudged, and decreed that this decree be, and the 

same hereby is, entered as of the 24th of May, 1884, nune pro tune, 
and that this decree take effect as of this last mentioned date. The 
entry of this decree nune pro tunc is made at the request of the plain- 
tiffs and without the consent of defendants, only for the purpose of 
avoiding the necessity of a revivor of the cause, because of the sug- 
gestion of the death of William Ferguson, one of the plaintiffs, and 
it shail not operate to affect the right of appeal by defendants, for 
which and all other purposes this deeree shall be taken as of the 
date of its actual entry. The clerk of this court will furnish to com- 
plainants or their solicitor a copy of this decree for registration on 
demand. 


9 Cost Bill, U.S. Cireuit Court, Western District Tennessee. 


WILLIAM FrrGuson ef al., Plaintiff-, 
vs. No. 372. 
GEORGE G. Denv et al., Defendant-. 
I. B. Edgington, security for costs. 


Clerk’s fees: 


Entering appearance, 15 parties, .15 ...-...........-...- 2 25 
Drawing, filing, and ack. cost bonds, 4 @ 1.25 .-.--.----- 5 00 
Issuing 24 process-, except for witness, 1.00 -..--.-------- 24 00 
I iad iain cednidid neal tntiaoahamiia 23 00 
Issuing 18 subpeenas for witnesses, .25...---..----------- 4 50 
Ent’g and fil’g marshal’s return on 42 writs, .25-.-.-----. 10 50 
Filing 370 pleadings and other papers, .10.-.----- eens ot OU 
Endors. certificate of opening 14 deps., .15.--..---.-----. 2 10 
Endors. style of court and cause on 370 papers, .25 .------ 92 50 
Copying — folios, papers, and orders, .10 ....------------ 22 00 
Entering — folios, motions, and rules, .15---.------------ 2 2 
Entering — journal entries, 120 folios, 15 -....-.------- » se oe 
Taking 7 depositions, 115 folios, .20...........---.------ 23 30 
Admin. 10 oath- and certificates to do., .25..---.------- 2 50 
Ent. mot. for judgment and ord. for costs, 30 --..-.------ 5) 


Entering order for execution, .15 -..._......---...-.---- 15 
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Entering on calendar 6 terms, .15...-----..--.--..------ 90 
Eterm G comtinnaness, 16 ..0cncedeccccocssnsumiia viii 75 
Benen Goby of cnet WEE, Bou citnsccencotnnncctncnubeiil GO 
Entering 770 folios, complete record, .15---------...----. 115 50 
Making dockets, indexes, &c., $1, $2, $3 -.--------.---.-. 3 00 
Issuing execution and return, 1.25.----.-.--------.. angen: aa 

NS - cktensenen means nutnateeceninimnmnegein cowwbaniht 391 40 

Cash paid by receiver : 

Printers fee for printing T00ING 2c. cncnccoesconsncmnen $829 62 
Master for superintending same --......------..-....... 500 00 
Examiner for taking depositions ~...-..----------.--.- 8 20 
1,337 82 
Statement. 
Seamness Goes, FPN ns cai eeenencdsimaiaan 4 00 
Clerk's fees, Bell W. EARGtGND cccnccenecace cooneudume O91 40 
Beavenars Goes, WO gc ecccccnmcsicecnemeoen ‘iiaiaiatea 204 06 
Attorney’s docket fee, Edgington ~-.----..-........... 20 00 
Attorney's fees on 98 depositions, @ $2.50 -...---.----- 245 00 
Commissioner's fees, due complainants ....------------ 239 85 
Fees due H. E. Andrews (copies) ....... ....«...<<..-<- 6 00 
State court costs, due complainants .---.-.----.------.- 93 50 
Due compl’ts, paid non-res’d’t notice -----------------. 3 50 
. “ for copies [of ] records -.......----.. 119 50 
~ © "OF. TE ttcionncncotumitial 30 OO 
2 © UO Be ennctcnnensssns he Cnianini 1,337 82 
ZOURS GRE ci dis die miistccnnnnsceneee $2,695 83 


[Endorsed :]| No.372. Circuit court of the United States, western 
district of Tennessee. William Ferguson vs. George G. Dent. Cost 
bill. Filed first day of August, 1885. Bell W. Etheridge, clerk. 


10 Supreme Court of the United States. 


Know all men by these presents that we, George G. Dent, Sarah 
L. Dent, Thomas Buchanan, H. Buchanan, James E. Dillon, John 
Johnson, William Barbour, C. W. Fraser, R. A. Parker, and The 
suilding & Loan Association of Memphis, Susan Dent, Mary Dent, 
Henry G. Dent, Jr., Susan R. Hooper, and W. G. Hooper, are held 
and firmly bound unto William Ferguson, Ann J. Ferguson, Elimer 
C. Ferguson, Sarah Barbour, A. G. Barbour, Cassie Jacoby, and R. 
S. Jacoby in the sum of one thousand dollars, to be paid to the 
said William Ferguson et al., executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals [and] dated this 25th day of September, 1885. 

Whereas the above-named George G. Dent and others have prose- 
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cuted a writ of appeal to the Supreme Court of the United States to 
reverse the judgment rendered in the above-entitled action by the 
circuit court of the United States for the western district of Tennes- 
see: 

Now, thetefore, the consideration of this obligation is such that if 
the above-named George G. Dent and others shall prosecute their 
said writ of appeal to effect and answer all costs if they shall fail to 
make good their plea, then this obligation shall be void; otherwise 
to remain in full force and virtue. 

GEORGE G. DENT. 
HENRY G. DENT. 
SARAH L. DENT. 
SUSAN DENT. 
MARY E. DENT. 
C.W. FRASER. [ SEAL. | 
HENRY G. DENT, 
MARY I. DENT, 

By G. G. DENT, [ SEAL. | 

Guardian ad litem. 

SUSAN R. HOOPER, 
W. G. HOOPER, 
THOS. BUCHANAN, & 
Hl. BUCHANAN, 

By G. G. DENT, Att'y. SEAL. 
J. bk. DILLARD. SEAL. 
M. L. BACON, Surety. [seat. 


Surety acknowledged before me this 28th day of September, 1885, 
and bond approved. 


iE. S. HAMMOND, 
Judge, ete. 


[Endorsed:] No. 572. Circuit court of the United States, western 
district of Tennessee. William Ferguson and others vs. George G. 
Dent and others. Appeal bond to United States Supreme Court. 
Filed the 28th day of September, A. D. 1855. Bell W. Etheridge, 
clerk. W. 3B. Weisiger, D. C. 


1] Appeal. 


Unrirep STATES OF AMERICA, 
Western Division of the Western District of Tennessee : 


In the Circuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee. in the Sixth 
Judicial Cireuit thereof. 


Proceedings had in said court, at a regular term thereof begun 
and held for its May term, A. D. 1885, at the United States eourt- 
house in the city of Memphis, in said district, on, to wit, the 28th 
day of September, A. D. 1886, in the following cause, to wit: 
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WiL_iiaM FercGuson et al., Plaintiff-, 
v8. No. 372. 
GEORGE D. Dent et al., Defendant-. 


In this cause, on this 28th of September, 1855, came solicitors for 
defendants, and in open court prayed an appeal from the final decree 
herein, Which was granted, they having presented their bond for 
appeal, signed by George G. Dent, Henry G. Dent, Sarah L. Dent, 
Susan Dent, C. W. Frazer, Mary E. Dent, by George G. Dent, their 
guardian ad litem, and Susan ‘RB. Hooper, W. G. Hooper, Thomas 
Buchanan, and H. Buchanan, by G. G. Dent, attorney, and J. E. 
Dillard and M. L. Bacon, surety on said bond, and the court, hav- 
ing examined said bond ‘and found the same executed according to 
law, and being satisfied with the solvency of the surety, and having 

ordered citation, now here approves said bond, and orders 
12 same to be filed herein as the appeal bond of said defendants, 

and the record sent up tathe Supreme Court of the United 
States at the October term, 1855, being the second Monday and 
twelfth day. 


13 Unitep States Or AMERICA, 
Western District of Tennessee : 


The President of the United States to the marshal of said district, 

Greeting : 

You are hereby commanded that of the goods and chattels, lands 
and tenements, of George G. Dent, Sarah L. Dent, Susan Dent, Mary 
Dent, and Henry G. Dent, Jr. (if to be found in your district), you 

cause to be made the sum of two thousand six hundred and ninety- 
seven dollars and eighty-seven cents, costs, the fees hereon endorsed, 
which William Ferguson and others lately in the cireuit court of 
the United States for the district aforesaid, at May term, A. D. 1885, 
recovered against them for debt, damages, and costs, whereof the 
said defendants are convicted, as appears to us of record, and have 
you these moneys, with interest until paid, ready to render before the 
judge of said court, at a court to be holden at the court-house in 
the city of Memphis, on the fourth Monday in May, A. D. 1886, to 
the plaintiffs for the debt, damages, and costs aforesaid. 

Herein fail not, and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and seal of said circuit court, the 22d 
day of April, A. D. 1886. : 

BELL W. ETHERIDGE, Clerk. 


Costs : 
Judgment the first day of August, A. D. 1885_-- 
Docket fee due IE ‘dgington, $20) + $245... ..- ..- 265 00 
Clerk’s fees due H. k. Andrews, 6.00, & pl’fls for 
a iii a dai a ail 9 50 
Clerk’s fees due B. W. Etheridge.......-..---. 391 40 


Marshal’s fees due J. H. ea APP William- 
SR, BOs cacncnenscneniene maeweeneeen . 210 30 


§ WILLIAM FERGUSON ET AL. VS. GEORGE G. DENT ET AL. 


Commissioner’s fees due W. Bb. Royster, 50, and 


due pl’ iii diac tariendibaniaananinaiiaanbialiiis 269 8d a. 
Due State court, costs paid by plaintifls-------- 93 350 | 
Due pi'tis for copies [of | records, 119.50; paid by 

OT ss disci en eps meinen wicieinaieniemnntineniniaas 1,457 32 


Cash paid by receiver : 


Cost of printing I SS29 GP ° 
Sensine’s feo, saperintonding ......nc.csccucenenseccmen a6 500 OU 


EEE!) LLL LAAT AAO LTO TEN RE » YO 


[Endorsed :] No. 372. Circuit court of the United States, western 
district of Tennessee. November term, 1885. William Ferguson 
and others vs. George G. Dent and others. veri facias. Issued 
24th day of April, A. D. 1886. Judg’t Ist day of Aug., 1885, 
$2,697.87. Interest to Costs, Marshal’s commissions, | 
. ‘P. B. Edgington, attorney for plaintiff. Returned «& filed | 
May 24, A. D. 1886. Bell W. Etheridge, clerk. 


Marshal's Return. ‘ 
Memrpnis, Tenn., May 22, 1886. 
After diligent search and inquiry I am unable to find any real 
or personal property of the Within-named defendants whereon to 
make levy and satisfy this writ, and on said date the same ts ae- ‘ 
cordingly returned to eourt nulla dona and unsatistied. 


JAS. H. FREEMAN, 
U} S. Marshal. 


14 UNrrep STATES OF AMERICA, 
We stern District of Te WNCSSCE : 


In the Cireuit Court of the United States within and for the Sixth 
Judicial Cireuit. 


The President of the United States to the marshal of said western 
district of Tennessee, Greeting: 


Whereas in the circuit court of the United States for said district, 
on the first day of August, A. D. 1885, the same being one of the 
days of the May term, A. D. 1855, at Memphis, in said district, by 
the judgment of said court William Ferguson and others recovered 
against George G. Dent, Sarah L. Dent, Susan Dent, Mary Dent, and 
Henry G. Dent, Junior, the possession of certain tracts of land 
follows: A certain part of lot 1,in block No. 46, beginning as the 
southeast intersection of Bealeand Hernando streets, running thence 
east with the south line of Beal street 72 feet toa st: ake: thence south 
125 feet to apn alley; thence westwardly with said alley 72 feet to 
Ilernando street; thence northwardly with Hernando street 125 feet 


WILLIAM FERGUSON ET AL. VS. GEORGE G. DENT ET AL. 9 


to Beal street, at the point of beginning; also a certain other part or 
portion of said lot No. 1, in in block 46, commencing on the south- 
western intersection of Beal and De Soto streets, thence west with the 
south side of Beal street 60 feet or more to Joe Clonston’s line; thence 
south with Joe Clonston’s line 125 feet to an alley; thence east- 
wardly with said alley 60 feet or more to De Soto street; thence 
north with the west line of De Soto street 125 feet to Beal street, at 
the point of beginning; also a certain other part of lot No. 1, of 
block 46, commencing at a point on the south side of Beal street 142 
feet west from De Soto street, at Goodlet’s west line, thence west with 
the south line of Beal street 150 feet or more to Thomas Ford’s east 
line; thence south 125 feet to an alley; thence eastwardly with said 

alley 150 feet or more to Goodlet’s west line; thence north 125 
15 feet to the point of beginning on Beal street; also the follow- 

ing part of lot 2,in block 51: Beginning at a point on the 
south side of the engine-house lot, ranning thence southwardly 10 
feet; thence eastwardly 150 feet to a stake; thence north 10 feet ; 
thence west with the south line Of said engine-house lot 150 feet to 
De Suto street: also a certain other paar of lot y & in block No. 51, 
beginning at a point 150 feet from the east side of De Soto street and 
at the northeast corner of Said engine-louse lot, running thence east- 
wardly 9S feet; thence southwardly 104 feet toa stake; thence west- 
wardly 98 feet to a stake; thence northwardly 104 feet to the point 
of beginning; also a part of lot No. 5, in said block 51, beginning 
ata point 150 feet from the east side of De Soto street, at the south 
line of said lot No. 2, running thence southwardly 100 feet, more or 
less, to an alley; thence eastwardly 150 feet to a stake; thence north- 
wardly 100 feet or more to a stake; thence westwardly 150 feet to 
the point of beginning; also a certain other lot in said city of Mem- 
his, which is bounded and deseribed as follows, to wit: Part of a 
bot in block No. 62, beginning ata point on the south side of an 
alley 120 feet east from De Soto street, ranning thence eastwardly: 
28 feet by a depth southwardly of 160 feet, being the same land de- 
scribed in the deed of A. M. lerguson, executed February 24th, 1869, 


and registered in the register’s oflice of Shelby county and State 
16 of ‘Tennessee, in book 70, pages 454 and 435, together with the 


appurtenances, situate in Memphis, in the county of Shelby, 
in the State of Tennessee, in said District, whereof the said George 
G. Dent, Sarah L. Dent, Susan Dent, Mary Dent, Henry G. Dent, 
Junior, and W. A. Wheatley, receiver, are convicted, as appears to 
us of record : 

Therefore vou are hereby commanded that without delay you 
cause the said William Ferguson and others to have possession of 
the said tracts of land, with the appurtenances. And in what man- 
ner you shall have executed this writ make appear to us at a court 
to be holden at said Memphis on the fourth Monday of May, A D. 
1886. . 

Herein fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 


2—1297 


10 WILLIAM FERGUSON ET AL. VS. GEORGE G. DENT ET AL. 


Supreme Court of the United States, and seal of said cireuit court, 
this 25d day of April, A. D. 1886. 
[L. s.] BELL W. ETHERIDGE, Clerk. 


Marshal's Return. 
Mempnis, TeEnNesser, April 25d, 1886. 
Pursuant to the commands of this writ, and on said April 23d, 
1886, and upon application of T. B. Edgington, solicitor for the 
within-named complainants, Wm. Ferguson and others, I person- 
ally took said 'T. B. Edgington in, around, and upon each and every 
[of] the within-named premises, showed unto him the metes and 
bounds thereof, and then and there, and in presence of Wm. A. 
Wheatley, left the said ‘T. B. Edgington, as such solicitor for the 
complainants herein named, in quiet and peaceable and undisturbed 
possession of the within-named premises; all of which is further 
evidenced by his receipt therefor, which is hereunto attached 
17 and made part of this my return of service of and under this 
writ, and the same is accordingly returned to court. 
JAMES IL. FREEMAN, 
Ob) S. Marshal, 
By CHARLES $8. TALLIAFERRO, Deputy. 


Complainant's Lec ipl for Prope rly. 


On this April 23d, 1886, and under and by virtue of a writ of 


possession issued out of said court and in the above-entitled cause, 


wherein the marshal of said court and of the western district of 


Tennessee was commanded to place in possession of William Fergu- 
son et al. the real estate in said writ fully detailed and described, I 
hereby certify to have received from Jas. H. Freeman, U.S. marshal 
for said district, through his deputy, Charles 8. Talhaferro, in pur- 
suance of said writ, the hereinafter-described re: alty as embraced in 
and under said writ, and further certify that said marshal, thro’ said 
deputy, has placed me and so left me in quiet, peaceable, and un- 
disturbed possession ot the premises, VIZ: 

1. Part lot l, block 46, 72x129 feet, S. E. corner Beal «& Ier- 
nando streets. 

2. Vart lot 1, block 46, 60 x 125 feet, S. W. corner Beal & De Soto 
streets. 

3. Part lot 1, block 46, 150x125 feet, on S.S. Beal street, begin- 
ning 142 feet from De Soto strect « adjoining Goodlet’s west line. 

4. Part lot 2, block ol, LU x 150 feet, on FE. S. De Soto St. and ad- 
joining the engine-house lot. 

5. Part lot 2, block 51, 98 by 104 feet, adjoining s’d engine-house 
Jot. 

6. Part lot 3, block 51, 100 x 150 feet, on south side De Soto street. 

7. Part lot in block 62, 28 x 160 feet, vide deed book 70, pp. 434, 
435. 

B. EDGINGTON, 
Solicitor for Plaintiffs. 
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18 Decree. 


Unirep STates or AMERICA, 
Western Division of the Western District of Tennessee: 


In the Cireuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 


Proceedings had in said court, at a regular term thereof begun 
and held for its November term, A. D. 1885, at the United States 
court-house in the city of Memphis, in said district, on, to wit, the 
26th day of April, A. D. 1886, in the following cause, to wit: 


WittraAM Ferauson et al., Plaintiff-, 
vs. - No. 372. 
GeorGE G. Dent et al., Defendant-. 


it appearing in this case that since the adjournment of the court 
and in the absence of any judge thereof from the district, and on 
application to the clerk, that official assumed to issue a writ of pos- 
session to dispossess the receiver of this court from the possession 
of the property in controversy, and that by virtue of such pretended 
writ the said receiver has been put out of possession thereof, it is 
now ordered that all the actings and doings of the marshal under 
said pretended writ be, and the saie.are hereby, vacated and an- 
nulled, and the possession of the receiver restored as if said dispos- 
session had never taken place. The clerk will issue a copy of this 
order to the receiver and to the marshal, who will serve it upon all 
persons in possession or claiming possession under said pretended 
writ, and replace the said receiver. in possession as of his former 
authority. 


1 Cireuit Court of the United States, Western District of 
‘Tennessee. 


WinniaM Ferauson et al. 
vs. No. 372. 
GeEORGE G. Dent et al. J 


“It appearing in this ease that since the adjournment of this 
court and in the absence of any judge theredf from the district, and 
on application to the clerk, that official assumed to issue a writ of 
possession to dispossess the receiver of this court from the possession 
of the property in controversy, and that by virtue of said pretended 
writ the said receiver has been put out of possession thereof, it is 
now ordered that all the actings and doings of the marshal under 
said pretended writ be, and the same are hereby, vacated and an- 
nulled, and the possession of the receiver restored as if said dispos- 
session had never taken place. The clerk will issue a copy of this 
order to the receiver and to the marshal/, who will serve it upon all 
persons in possess10n or claiming possession under the said pre- 


12 WILLIAM FERGUSON ET AL. VS. GEORGE G. DENT ET AL. 


tended writ, and replace the said receiver in possession as of his 
former authority.” 
April 26, 1886. | 
B.S. HAMMOND, Judge. 
20 To the clerk : 
Unter the foregoing order and issue copies as directed. 
k. S. HAMMOND. 


Marshal's Return of Above. 


On this 26th day of April, A. D. 1886, and in obedience to the 
within order, I served [a] true copy hereof on W. A. Wheatley, re- 
ceiver, and also took him around and put him in complete posses- 
sion of the property herein from which he had been dispossessed. 

JAMES Il. FREEMAN, 
U.S. Marshal. 
By M. WHIITLOW, 
Special Deputy. 
21 Motion. 
Unirep Srares oF AMERICA, 
Western Division of the Western District of Tennessee ; 

[In the Cireuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 

Proceedings had in said court, at a regular term thereof begun 
and held for its November term, A. D. 1885, at the United States 
court-house in the city of Memphis, in said district, on, to wit, the 
22d day of May, A. D. 1886, in the following cause, to wit: 

WiitiAM Ferauson et al., Plaintiff-, ) 
vs. -No. 372. 


GrorGce G. Denv et al.. Defendant-. | 


Came the plaintiffs and moved the court for an order discharging 
the rece'ver and requiring him to turn over the property to plain- 
tiffs, and for a writ of possession or writ of assistance to place plain- 
tiffs in possession, and for an order of this court vacating its former 
order reinstating the receiver, and for an order to restore the pos- 
session of the property to plaintiffs, which said motions were by 
the court ordered to be continued over tothe next term of this court 
for hearing. 


22 Affidavit of W. B. Weisiger. Filed Sept’r 30, 1886. 
Circuit Court of the United States, Western District of Tennessee. 


WintiAM Frrauson ef al. 
vs. No. 372. 
GEORGE G. Dent ef al. 


Personally appeared before me, Bell W. Etheridge, clerk of said 


. 
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court, W. B. Weisiger, who, being duly sworn, deposes and says that 
the appeal bond in this cause was filled out by him from another 
bond which had been left in the charge of the clerk. Affiant says 
that C. W. Frazer brought an appeal bond in this cause and it was 
left on the clerk’s desk to be completed. . This bond was one of the 
usual blank appeal bonds kept in the clerk’s oftice. Col. Frazer had 
obtained a blank from the office and filled it up in his own hand- 
writing. When the parties came up to execute said bond it was 
found to be so dirty and so much soiled that affiant, in the presence 
of G. G. Dent and with his approval, got a clean blank from his 
files of blank bonds, which blank was identical in form and sub- 
stance with the one said Frazer had obtained and filled out in his 
own handwriting. Affiant simply copied the bond as filled up by 
said Frazer, and when the same was copied it was thereupon exe- 

cuted by the parties. George G. Dent was present at the 
25 time the bond was copied, and he signed it right there, ac- 

cording to my recollection. Affiant says he attempted to 
make a true and correct copy of the bond filled out by C. W. 
Frazer, and he believes he did so. Affiant is satisfied that the word 
“damages” was not in said bond, or he would have copied it into 
the bond that was accepted by the court as the appeal bond. This 
is a true and correct statement of the facts, to the best of my knowl- 
edge and belief. 


W. B. WEISIGER. 


Sworn to and subscribed before me this June 29th, 1886. 


BELL W. ETHERIDGE, Clerk. 


Affidavit of T. B. Edgington. Filed June 28, 1886. 


WititiAM FerGuson ef al. 
v8, oi _ 
Grorce G. Dent ef al. 


T. B. Edgington, being duly sworn, deposes and says that he is of 
counsel for plaintiffs in this cause, and drafted the decree from 
which the appeal is taken. Affiant was informed that the parties 
had given an appeal and supersedeas bond, but he never examined 
the bond until a motion was made in April, 1586, to reinstate, which 
I had caused to be stricken from the docket under the provisions 

of rule 9 of the Supreme Court. Information that an ap- 
24 peal had been perfected must have been communicated to 

me about the first of October, 1855, and in the following De- 
cember, under the impression that the appellants would not send up 
the record, the motion was made in the Supreme Courtand granted 
striking the cause from the docket. The receiver was continuing to 
collect the rents and apply them on taxes. Affiant rested under 
the belief that the plaintiffs would soon be put in possession of the 
property under the mandate of the Supreme Court. Afflant never 
examined the appeal bond, and never saw it until in the month of 
April, 1886, and then learned for the first time that it was a super- 
sedeas bond. So svon as he learned this fact he applied for a writ 
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of possession and fieri facias. The writ of possession was executed 
and the property was turned over to plaintiffs. The reeciver not 
only did not make any objection to the mode of executing the writ, 
but so soon as the marshal called on him with the writ of posses- 
sion he accompanied the marshal to the property and explained to 
the tenants its nature and effect. Affiant had previously called on 
the receiver and informed him that the writ of possession would 
probably issue, and afliant requested the receiver to take ad- 
vice of independent counsel as to his rights and duties in 
the premises, so that he might be prepared to act promptly 
and advisedly when the writ of possession would be issued. 

And further deponent saith not. 


oO” 


T. B. EDGINGTON. 


Subscribed and sworn to before me this June 28th, A. D. 1886. 
W. B. WEISIGER, 
Deputy Clerk. 


A jffidavit of LZ WV. Frazer. hiled June 26. ISS6. 


WILLIAM FERGUSON ef al. ) 
rs O12. 


Grorce G. Dent et al. . J 


Personally appeared before the undersigned, a notary publie for 
Shelby county, Tennessee, duly commissioned, C. W. Frazer, who, 
after being duly sworn, says that on the trial of the above cause, 
before the Hon. Justice Matthews and Judge E. 8. Hammond, at 
Memphis, in the western district of Tennessee, in 1885, he was acting 
as solicitor for Mrs. S. L. Dent, a defendant therein, and that when 
the Hon. E.S. ilammond was delivering the opinion of the court 
he stated that, inasmuch as Justice Matthews and himself had de- 
cided that the record, as printed, should be sent up in case of appeal 
as the transcript pro tanto, and the Supreme Court requested to so 

consider it, and inasmuch as all the real estate involved was 
265 in the hands of a receiver appointed by the court, and would 

sc remain, that he would fix the bond for appeal at one thou- 
sand dollars, and [it} should and would operate as a supersedeas 
until said cause was heard. Affiant further states that, under the 
direction of the court, the clerk clerk made out the bond as filed, and 
that the same having been exeeuted, he presented it to Judge Ham- 
mond for approval; that in more than one conversation with Judge 
Hammond it was distinetly understood that said bond when exe- 
cuted would operate as a supersedeas, for athant was particularly 
solicitous on this point, and his recollection now is that Judge Ham- 
mond himself drew the order approving said bond and granting 
the appeal, and stated to affiant that he would see that the proper 
order was entered and the appeal perfected as affiant desired. Affi- 
ant never heard any question raised about this matter until the 23d 
of April, 1886, when, on learning a writ of possession had issued, 
he examined the record and found the appeal bond was not condi- 
tioned for damages. Affiant did not examine the bond at the time 
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of execution, nor has he since, until this instant, but took it upon 

the faith that the clerk had filled it out properly, and that the judge 

would see that it was a proper bond and in accordance with his state- 
ments in court and to afhiant. 


27 ©. W. FRAZER. 
Subseribed and sworn to befure me this 23d day of June, A. D. 
1S86. 
T. R. BOYLE, 
Notary Public. 
Affidavit of D. H. Poston. Filed June 26, 1586. 
WitLiamM FERGUSON et al. ] 


; vs. 
Greorce G. Dent etal. J 


Sheed * 
*ai - 


And D. Ul. Poston, being duly sworn, on oath says he was one of 
the counsel for defendant Dents, and was present when the decision 
in the above case was announced by his honor Judge Hammond, 
and fully corroborates C. W. Frazer in his statement to the effect 
that Judge Hammond announced from the bench that upon a con- 
ference with the Hon. Stanley Matthews they had agreed that, inas- 
much as the record was in the main already printed and the prop- 
erty already in the hands of a receiver, that they would only require 
a supersedeas bond, with good security, in the penalty of one thou- 
sand dollars, to be given within sixty davs. This bond affiant’s 
clieuts agreed to give, and only learned within the past few days that 
it was only for costs, as all parties thought it was given as a super- 
sedeas bond, as it was intended to be. The error hé is satisfied was 

unintentional and a clear oversight and mistake, as all parties 
25 had agreed upon giving thebond to supersede the decree, and 

it was for nearly a year so treated and acted upon by com- 
plainants, and the error was only discovered within the past sixty 
days. Afliant is satisfied that the omission was a clerical mistake 
and oversight upon the part of all the parties, as well as the court, 
as it was the clear intention of both counsel, appellants, and the 
court in taking the bond that it should be and operate as a super- 


sedeas bond. 
D. H. POSTON. 


Subseribed and sworn to before me this 22d day of June, A. D. 
1886. 
I. P. POSTON, 
Notary Public, Shelby Co., Tenn. 
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29 Order of Court. 


Circuit Court of the United States, Western District of Tennessee, 
thirtieth day ol Septem ber, 1SS6. 


WittiaAM Frrausoy et al., Plaintiffs, ) 


is. 
Grorce G. Dent et al., Defendants. ( 


Because it appears to the court that the appeal bond filed herein 
on the 28th day of September, A. D. 1855, was intended by the 
obligors, the court, and the judge approving the bond to operate as 
a supersedeas, but that by some mistake the words “and damages” 
were unintentionally omitted from the condition thereof, the motion 
of the plaintills to vacate the order of April 26, 1556, recalling the 
writ of possession issued by the clerk and to now proceed with the 
execution of the final decree of August 1, 1885, by such orders as 


may be necessary to discharge the receiver and deliver possession of 


the property in dispute to the plaintiffs pending the appeal of the 


defendants herein is denied; and for the same reason, on motion of 


defendants, they are permitted to amend the said bond by interlin- 
ing the words so unintentionally omitted in the place left for them 
in the printed blank upon which the said bond was executed if the 
suretv in the bond shall in writing endorse thereon his consent 
thereto; and it is ordered that the bond shall then operate as if said 
words had originally been inserted therein. And thereupon 
30) the the said M. L. Bacon, surety as aforesaid in the said bond, 
appeared In Open court, and declined to consent to the change 
In the bond as above allowed. And thereupon defendants moved 
the court t be allowed Lo file another bond, conditioned iis required 
by law, to operate as a supersedeas ; whereupon they tendered a 
bond, with J. Hl. Malone and W. H. Robinson as sureties, eondi- 
tioned as therein expressed, which said bond is hereby accepted and 
approved ; and it is ordered that, according to the tenor and effect 
thereof as established by law and by the consent of said sureties and 
the defendants herein, it shall be taken and in all respects operate 
to supersecic the sata final decree pending the appeal heretofore 
granted in this case, and that in pursuance thereof,and in obedience 
to the statutes in that behalf regulating the supersedeas of proceed- 
ings pending iil appeal, the execution of sala decree be, and it Is 
hereby, stayed as it has been heretofore stayed since the said appeal 
was taken, the property remaining in the hands of the receiver as 
heretofore; the original bond not to be affected in anv way by the 
allowance of the new bond, but to stand as if this order had never 
been made. 
To all of which — except, and ask that their exceptions be 
31 entered of record, and that the affidavits used upon both 


sides upon the hearing of these motions be filed as a part of 


the record and taken as such to all intents and purposes as if they 
were incorporated in a bill of exceptions, which, in that res}fect, 
this order shall be taken to be, which is granted and is done ac- 
cordingly. And thereupon the plaintiffs pray an appeal from this 
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order and from that of April 26, A. D. 1886, which is allowed, and 
their bond for two hundred and fifty dollars, conditioned as appeal 
bonds are required by law to be, with T. B. Edgington as surety 
therein, executed and filed this day, is accepted and approved by 
the court, the defendants in open court waiving all other citation 
and notice. 

The affidavits so used upon the hearing of these motions and so © 
as above made a part of the record and as though embraced in a 
bill of exceptions for the purposes of this appeal being those of C. 
W. Frazer and D. H. Poston, dated June 22, A. D. 1886, and of T. 
5. Edgington, dated June 28th, A. D. 1886, and of W. B. Weisiger, 
dated June 29th, A. D. 1886, the same being properly filed and en- 
titled in this cause. 

Memphis, Tenn., Sept. 50, 1886. 

E. 8S. HAMMOND, [seat] 
Judge, &e. 


[Endorsed :] No. 372. Cireuit court of the United States, western 
district of Tennessee. William Ferguson ef al. vs. George G. Dent 
etal. Order of court. Entered and filed 30th day of September, 
1886. J. B. Clough, clerk. 


32 Supreme Court of the United States 


Know all men by these presents that we, George G. Dent, Sarah 
L. Dent, Thomas Buchanan, H. Buchanan, James E. Dillon, John 
Johnson, William Barbour, C. W. Frazer, R. A. Parker, The De 
Soto Building and Loan Association of Memphis, Tennessee, Susan 
Dent, Mary Dent, Henry G. Dent, Jr., Susan R. Hooper and W. G. 
Hooper, as principals, and J. H. Malone and W. H. Robinson as 
sureties, are held and firmly bound unto William Ferguson, Anna 
J. Ferguson, Elimer C. Ferguson, Sarah Barbour, A. G. Barbour, 
Cassie Jacoby, and R.S. Jacoby in the sum of one thousand ($1,000.00) 
dollars, to be paid to the said William Ferguson, Ann J. Ferguson, 
Elimer C. Ferguson, Sarah Barbour, A.G. Barbour, Cassie Jacoby, and 
RK. 8S. Jacoby, their executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and ad- 
ministrators, firmly by these presents. 

Sealed with our seals [and ] dated this 50th day of September, A. D. 
1886. 

Whereas the above-named George G. Dtnt, Sarah L. Dent, 
Thomas Buchanan, H. Buchanan, C. W. Frazer, R. A. Parker, The 
De Soto Building & Loan Association of Memphis, Susan Dent, 
Mary Dent, Henry G. Dent, Jr., Susan R. Hooper, and W. G. Hooper 
have prosecuted an appeal to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the circuit court of the United States for the western district of 
Tennessee : 

Now, therefore, the consideration of this obligation is such that 
if the above-named George G. Dent, Sarah L. Dent, Thomas Bu- 
chanan, H. Buchanan, C. W. Frazer, R. A. Parker, The De Soto 
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suilding & Loan Association of Memphis, Susan Dent, Mary Dent, 

Henry G. Dent, Jr., Susan R. Hooper, and W.G. Hooper shall pros- 
ecute their said appeal to effect and answer all costs and damages, 
if their shall fail to make good tieir plea, then this obligation shall 
be void: otherwise to remain in full force and virtue; and we 
hereby further bind ourselves and agree that this bond shall operate 
as of the 28th day of September, A. D. 1885, the date when the 
appeal bond signed by M. L. Bacon as surety was executed in this 
‘ause, and to all intents and purposes as if this bond had been then 
executed and filed and, according to the order of said circuit court, 
made and entered of record this day, allowing the execution and 
filing of this bond in place of that so filed and executed on Septem- 
ber 28th, A. D. 1885, and signed by said Bacon. 


GEO. @. DENT. SEAL. | 
SARAH L. DENT. /SEAL., 
J. Ek. DILLON. SEAL. 


THOS. BUCHANAN. 
H. BUCHANAN. 
WILLIAM BARBOUR. 
SUSAN DENT. 

MARY DENT. 

HENRY G. DENT, Jr. 
SUSAN R. HOOPER axp 
W.G. HOOPER, 


By GEO. G. DENT, [SEAL. | 
Their Attorney. 
C. W. FRAZER. [SEAL. | 


GEORGE G. DENT, 


Guardian ad litem. 


J. H. MALONE. [SEAL. 
W. H. ROBINSON. [ SEAL. 


Execution by sureties acknowledged before me this 50th day of 
September, 1586, and sureties severally qualified to their solvency 
in this behalf; and I hereby approve this bond and the sureties 
thereon as being sulflicient for the penalty thereof. 

Memphis, Tennessee, September 30, A. D. 1586. 

KE. S. HAMMOND, 
U.S. District Judge. 


[Endorsed:] No. 5¥2. Cireuit court of the United States, western 
district of Tennessee. William Ferguson et al. vs. George H. Dent 
etal. Appeal bond to United States Supreme Court. Filed the 
S0th day of September, A. D. 1886. John B. Clough, clerk. 


3 Supreme Court of the United States. 


Know ail men by these presents that we, William Ferguson, Isaac 
A. Ferguson, Ek. E. Ferguson, William H. Ferguson, Albert L. Fer- 
guson, Ann J. Ferguson, Ellimer C. Ferguson, R. 8S. Jacoby, Cassie 
Jacoby, Sarah Barbour, and A. G. Barbour, as principals, and ‘T° B. 
Kdgington, as surety, are held and firmly bound unto George G. 
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Dent, Sarah L. Dent, Susan Dent, Mary Dent, Henry G. Dent, James 
Kk. Dillard, Thomas Buchanan, H. Buchanan, John Johnson, Wil- 
liain Barbour, R. A. Parker, The De Soto Building & Loan Associa- 
tion of Memphis, Tennessee, Susan R. Hooper, W. G. Hooper, M. 
B. Trezevant, and George D. Dent, guardian ad litem, and C. W. 
razer, in the sum of two hundred and _ fifty ($250.00) dollars, to 
be paid to the said George G. Dent, Sarah L. Dent, Susan Dent, Mary 
Dent, Henry G. Dent, James E. Dillard, Thomas Buchanan, H. 
Buchanan, John Johnson, William Barbour, R. A. Parker, De Soto 
Building & Loan Association of Memphis, Susan R. Hooper, W. G. 
Hooper, M. b. Trezevant, and George G. Dent, guardian ad litem, 
executors or administrators; to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors,and administrators, firmly 
by these presents. 

Sealed with our seals ates dated this 30th day of September, 1886. 

Whereas the above-named William Ferguson, Isaac A. Ferguson, 
I. E. Ferguson, William H. Ferguson, Albert L. Ferguson, Ann J. 
Ferguson, Elimer C. Ferguson, R. 8. Jacoby, Cassie Jacoby, Sarah 
Barbour, and A. G. Barbour have prosecuted an appeal to the Su- 
preme Court of the United States to reverse the judgments, orders, 
and decrees rendered in the above-entitled action by the circuit 
court of the United States for the western district of Tennessee: 

Now, therefore, the consideration of this obligation is such that if 
the above-named William Ferguson, Isaac A. Ferguson, E. E. Fer- 
guson, William H. Ferguson, Albert L. Ferguson, Aun J. Ferguson, 
Klimer C. Ferguson, R. S. Jacoby, Cassie Jacoby, Sarah Barbour, 
and A. G. Barbour shall prosecute their said appeals to effect and 
answer all costs and damages if they shall fail to make good their 
plea, then this obligation shall be void ; otherwise to remain in full 
force and virtue. 


WILLIAM FERGUSON. [SEAL | 
ISAAC A. FERGUS yN. SEAT 
Kk. E. FERGUSON. SEAL. | 
WILLIAM H. FERGUSON. [fseat. 
ALBERT L. FERGUSON. [seat] 
ANN J. FERGUSON. SEAL. 
R. S. JACOBY. [SEAL 
CASSIE JACOBY. | SEAL.) 
SARAH BARBOUR anpb [SEAL. 
A. G. BARBOUR, ISEAL.| 
By their attorney, T. B. EDGINGTON. SEAL. | 
T. B. EDGINGTON, Surety. _ | 


Acknowledged before me this 30th day of September, 1886. 
JOHN B. CLOUGH, Clerk. 


This bond is hereby approved and the surety as being sufficient 
for the penalty of the same. 
Before me this September 30, 1886— | 
E. S. HAMMOND, 
U.S. District Judge. 
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[Endorsed :] No. 372. Circuit court of the United States, western 
district of Tennessee. William Ferguson et al. vs. George G. Dent 
etal. Appeal bond to United States Supreme Court. Filed the 
30th day of September, A. D. 1886. John B. Clough, clerk. 


o4 Opinion. September 50, 1586. 
Circuit Court of the United States, Western District of Tennessee. 


WILLIAM [FERGUSON ef al. ) 
ae 


8. 72. 
GEORGE G. Dent ef al. \ 
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1. Appeal in Equity—Supersedeas Bond—Custody of Receiver Pending 
the Appeal—The omission from an appeal bond of the statutory 
stipulation as to damages required to effect a supersedeas does 
not necessarily entitle the party to whom the property is ad- 
judged toa discharge of the receiver and possession of the prop- 
erty pending the appeal. The subsequent custody is a matter 
the court will regulate upon the equitable circumstances of 
each case, independently of the fact whether there has been a 
statutory supersedeas of the final decree or not. 

2. Same Subject—Misteke—Correction of Defective Bond.—W lether the 
circuit court has authority after appeal to allow an amendment 
io a supersedeas bond (quere). But in the exercise of its juris- 
diction to determine whether it will grant an application to 
execute the decree because of a defective bond, which -annot 
operate as a supersedeas, it may withhold execution until the 

Supreme Court can act in the matter, and should, if there be 

OO equifable considerations of mistake which would induce a 

court of equity to re-ftorm the bond on a bill for that purpose. 

On such an application the court is not compelled to act solely 

upon the one fact of a defective bond. It will inquire at large 

and exercise its equitable powers of relief, as in other cases, 
upon all the facts. 

od. Same Subject—Discharge of Receiver.—The court will not sanetion 
the «dispossession of its receiver by a writ issued by the clerk 
upen the discovery of a defect in the supersedeas bond, although 
the final decree, if not superseded, might authorize it. The 
proper practice is to apply to the court to execute the decree. 


T. B. Edgington for plaintiffs; Poston & Poston and L. W. Finley 
for defendants. 


In Equity. Application to discharge receiver. 


The opinion of the court and the decree entered upon this appli- 
cation, which is appended as useful to show what was actually done 
in pursuance of the opinion, sufficiently state the facts. At the 
last term of the Supreme Court the plaintiffs applied for a manda- 
mus to compel the circuit court to vacate the order recalling the 
writ issued by the clerk, or to otherwise execute the decree by dis- 
charging the receiver and surrendering the possession to them 
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36 The mandamus was refused, but without any opinion or other 
information as to the grounds of the refusal. 


Hammonp, J.: 


The affidavits here show, what is well known to the court, that it 
was intended by the defendants and the court that this bond should 
be a supersedeas bond. The penalty was sufliciently large to cover 
any dan.ages likely to come within the liability pending the appeal. 
Kountze vs. Omah Hotel Co., 107 U.S., 878; Roberts vs. Cooper, 19 
How., 373. 

I cannot think, as suggested by: the plaintiffs’ counsel, that the 
words necessary to make it in form a supersedeas bond were design- 
edly omitted in order to evade that responsibility ; the surety under- 
stood the full extent of it as well as the defendants, for when he 
‘ame to sign the bond he inquired of me and it was fully explained 
to him as it had been to Mr. Frazer when he drew the bond. I 
must protest, good-naturedly, of course, against the inaccuracies of 
Mr. Frazer’s affidavit. Ie 1s mistaken when he states that | under- 
took to see that “the appeal was perfected as affiant desired.” 1 
read to him the statute, the 29th rule of the Supreme Court, and 

certain passages In Phillips’ Practice, and warned him of the 
37 strictness of the practice. I subsequently saw in the clerk’s 

office the soiled form of bond mentioned in the affidavits as 
in his handwriting, but did not inspect it, and do not know whether 
it contained the words “and damages” or not; but he left my 
chambers to write a bond which would be sure to have those words 
in it. He is altogether mistaken when he says in his affidavit that 
“under the direction of the court the clerk made out the bond as 
filed.” I gave no directions about it and had nothing to do with it, 
except to justify the surety and approve it, which I did, as I always 
do, without the least serutiny of the bond, for it 1s the business of 
counsel to see that it is in the form they wish it, and it is a matter 
about which I should not and do not meddle at all. 

But, in my own view, it is wholly immaterial how this mistake 
in the bond occurred. It is not in form a supersedeas bond ; yet it 
operated de facto as a supersedeas bond for seven months, from Sep- 
tember 29,1885, the date it was filed, until April 25, 1SS6, when 
counsel for the plaintiffs first discovered the omission and applied 
to the clerk for a writ of possession to oust the receiver. I was then 

absent at Cleveland, Ohio, holding court, and upon my re- 
38 turn, sua sponte, revoked the action of the clerk and restored 

possession to the receiver, because it was not, in my judgment, 
a ease for action by the clerk, and the receiver could not, or prop- 
erly should not, be dispossessed except upon the order of the court, 
and possibly not without an application to the Supreme Court 
itself. 

It is true that the opinion in the case and the decree following 
it directs that “the receiver deliver possession to the plaintiffs, for 
which purpose a writ of possession should issue to place them in 
the quiet possession of the property freed from all tenants of the 
receiver and their effects.” Ferguson vs. Dent, 24 Fed. Rep., 436. 
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But this was merely a mode of declaring the right of the plaintiffs 
to the property, and was not intended, at least, to direct that the 
receiver be dispossessed without a further order of the court to that 
end. 

Strictly speaking there is no such thing in our equity practice 
asa writ of possession, and certainly none is ever needed to dis- 
possess a receiver of the court. Ifa receiver should refuse to obey 
an order of the court possibly a writ of assistance might might be 
issued by the clerk under equity rule 9, but even that is doubtful, 

for it seems to provide rather for that writ as against the 
ov parties tothe suit without that application to the court which 

otherwise would have to be made. 2 Dan’l’- Ch’y Prac. (1 Ed.), 
724; 1 ibid, 643. We have in Tennessee chancery practice a “ writ 
of possession,” in analogy to that writ in ejectment at law, but that 
of course has no application here, though it was used in Wallen vs. 
Williams, 7 Craneh, 278. At all events this decree meant no more 
than would have been implied if it had not contained the diree- 
tions as to a writ of possession against the receiver. Mr. Daniel 
Says : 
“The appointment of a receiver made previous to a decree will 
be superseded by it unless the receiver is expressly continued. A 
receiver, however, is never discharged by decree, but the application 
for his discharge must be made by petition,” ete. 3 Dan’l’- Chan’y 
Prac. (i id.) 458; 2 ibid (5 Ed.), 1765. 

Naturally enough this final decree was treated as 1 direet order 
of the court to dispossess the receiver, and strictly there should have 
been an order continuing his possession after the decree and pend- 
ing the appeal; so, while under the circumstances, neither the 
plaintiffs nor the clerk would be guilty of wilful contempt in dis- 
possessing him, yet, since he had been without any special 

order continuously in possession since the appeal, and 
40) repeatedly orders had been given for his direction in the 

management of the property, it seemed to me that whether 
the bond justified that continued possession or not, the application 
to the court which is now made should have been there made before 
turning him out, notwithstanding the command of the final decree. 
Just as if the final deeree, or one subsequently made, had contained 
specific directions for continuing the receiver pending the appeal 
the clerk would not have issued the writ; so that, possession having 
been continued in fact, he should not have issued it without a fur- 
ther order to that effect. For these reasons the motion to vacate 
the order of revocation is denied. I cannot sanction any interfer- 
ence with the receiver’s possession without the special order of the 
court whose receiver he is, and, under the circumstances stated, the 
final decree cannot de treated as such sanction, whether the bond be 
a supersedeas bond or not. 

It does not follow, even at law, that the court will either issue an 

execution or refuse to quash one issued by the clerk simply because 
the bail in error is fatally defective. The text writers, abridg- 
4] ments, and cases show that it is very much a matter of sound 
discretion in the court, and one of the chief influences in 
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controlling that discretion is the desirability of preserving the ex- 
isting status until the appellate court can exercise its undoubted 
power of determining whether there be, in fact, a fatal defect or not 
Undoubtedly the plaintilf,the clerk, and the sheriff—indeed, all th 
officials suneuaelanes be called on to determine, each for him- 
self, just as the clerk did here, whether the judgment or decree has 
been superseded or not by the writ of error or appeal, and each for 
himself must act at his peril, for there is no tangible writ of super- 
sedeas to guide them; it is done by implication of law from the 
existing facts, and the matter to be determined is whether there can 
be any action towards executing the judgment or decree—whether 
there be any supersedeas. Still, the court can always revise that 
action of the officials, and the fallacy is in supposing that the 
matter is to be always determined by either the officials or 
the court solely and exactly upon the face of the bail-piece, 
be it recognizance or bond. Often the court below will not 
proceed, notwithstanding the defect; and just as often 
42 it will refuse to interfere where execution has in fact issued 
under equivocal circumstances, although there may be in 
fact no defect and in law a supersedeas, leaving the party to some 
other remedy, such as an independent action at law for the trespass 
or injury done. I need not say that the ultimate purpose of all 
concerned is to give the plaintiffs the benefit of their recovery, pend- 
ing the appeal, if they be entitled to it, or the defendants the privi- 
lege of their supersedeas, if there be one; but it is a mistake to sup- 
pose that whether-we shall or how we shall execute the final decree 
in this case, for example, depends altogether up- the fact of the 
omission discovered in this bond. Here, this property was taken 
from the defendants pending the controversy over its ownership, 
und without any bond at all from plaintifis, except for costs, put 
into the hands of a receiver, so that the defendants could not waste 
it or destroy it or sell it and embarrass its recovery by plaintiffs. 
Now, pending the appeal, it would seem that justice requires that 
it should equally remain protected, if there be necessity for it, from 
the waste or destruction of plaintiffs or its embarrassment by their 
sale until the plaintiffs’ right to it has been confirmed. It was not 
thought safe to plaintiffs to leave it with defendants pending 
43 litigation in this court, because they were insolvent, ete.; and, 
without going into details, if these non-resident plaintiffs be 
not insolvent also, as to which there is no proof, they are not shown 
to be solvent, and it may be doubtful, at the least, whether thev 
could respond to any claim of defendants arising out of their pos- 
session during the continuance of the litigation pending the appeal, 
if our decree be reversed; and if they could do that defendants 
would have to go to a distant State to seek a recovery. Again, they 
might sell‘the property to strangers and embarrass its recovery 
by the defendants, if it be theirs. The purchasers would take, pen- 
dente lite, no doubt, but the embarrassment would still exist. So we 
might have prevented that by a special injunction at the hearing, 
but it is too late now, and a receiver would be better for all concerned, 
any way, as well after as before appeal. 
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When we took it from the defendants, in contemplation of law, 
their right of possession remained, although the property was in the 
hands of a receiver, for which additional reason the court should, 
if it has the power, be careful to protect defendants’ possession, which 
is in its keeping. If there were no statute and the court as free to 
act as it always was in England, it would, under the cireumstances of 

this case, stay proceedings pending the appeal, and I doubt if 
44 a case can be found surrendering a possession so taken to the 

triumphant plaintiff it the defendant appeals and the court 
be unrestricted by some limitation on its powers in that regard. 
Has our statute abrogated all such equitable considerations and re- 
quired us here without inquiry into other facts to surrender possession 
because of this omission in the bond? I think not. Not even the 
precise language of the statute requires such a ruling. Revised Stat- 
utes 1000, 1007, 1012. The appellants cannot have the statutory 
supersedeas without doing certain things, among which is an under- 
tuking by surety to pay damages as well as costs; but, as Mr. Jus- 
tice Story says in Martin vs. Hunter’s Lessee, 1 Wheat., 374, we must 
not resort to “ hypercritical severity in examining the distinct force 
of words,” ete.; therefore, when we construe this language by. the 
lightof the law of supersedeas as it applies to courts of chancery 
especially, we are forced to acknowledge that those courts have not 
been shorn of their ordinary power to stay proceedings pending an 
appeal outside of and beyond this statute. I do not break down 
the act of Congress nor claim a power unrestricted by it, nor forget 

the abundant rulings on it, from a critical examination of 
45 which I have just emerged. But, not to be misunderstood, and 

confining the ruling to the facts: before us here, I aflirm that 
when a court of equity appoints a receiver and by the final decree 
adjudges the property to belong to one of the parties it may, pend- 
lng the appeal, continue the receiver or not according to cireum- 
stances, and this statute does not affect that power, except so far as 
It furnishes an analogy as to the terms it may impose upon the 
parties. The ppel-ate court may, beyoud Cy Ue stion, control the ex- 
ercise of the power, but still it exists,and, in my judgment, the most 
Important consideration to govern the discretion is that which de- 
mands that we save that control of the appellate court which it 
should ulways have over the res to make Its Jurisdiction effectual. 
Just as belore the appeal it was within the power of this 
court. Whiy should not we do all we ought to transfer the control 
to the appellate court? If it be equitable to commence the judicial 
custody, generally i would be equitable Lo continue it. 

If we had not appointed a receiver this property would have been 
in the hands of the defendants at the final decree ; possession would 
have been decreed to plaintiffs, and could have been enforced under 

equity rule} unless they had perfected the statutory super- 
46 sedeas. But the plaintiffs were not coutent with this, but 
Invoked the extraordinary power of this court to appoint il 
recelver—extraordinary in its commencement and in its ecoytinu- 
ance betore and since the appeal—and, being extraordinary, it is 
governed by its own rules as well in relation toa stay of proceedings 
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— an appeal as everything else. We suspended the ordinary 
aws of procedure and oust tenants without ejectment; we allow 
no man to eject the receiver or to sue him or to tear down the build- 
ings (which power has been invoked in this case as against the city 
police) without our consent. Why, then, does not this extraordinary 
procedure of appointing a receiver likewise stretch itself beyond the 
ordinary law of statutory supersedeas and present some element of 
its own in that regard? It does, I think. 

The result of it is that the most that can be technically claimed 
by the plaintiffs because of this omission in the bond is that the 
decree declaring them entitled to the right of property in this real 
estate has not been suspended as it was intended to be perforce of 
the statute and the bond; and, as against the defendants, they 

would be entitled to a writ of assistance to acquire that pos- 
47 session which ordinarily belongs to the right of property, 

but they have themselves defeated that effect by taking the 
possession of the property from defendants and placing it with this 
court. On applying here for possession other procedure comes into 
play, and the fact appears that there has been an appeal, and the 
question is, Shall the court surrender its possession because th 
has been no bond under the statute’? Generally it ought to do so, 
because, but for any statutory command to stay its further action 
on the giving of a proper bond, generally it would do so. . 3 Dan’l’- 
Ch’y Prac. (1 Ed.), 105, 110. 1 mean that whatever restrictions 
there may be in this statute, if it were out of the way, the court 
would, notwithstanding an appeal, pass the possession along with 
the right of property unless some equitable consideration super- 
vened to prevent it. I have already suggested those that should 
influence this court to withhold that possession in this case, at least 
temporarily, until the appellate court can be heard from, and, I think, 
until the appeal is finally heard. 

Moreover, if the defendants had given a bond which would have 


suspended the force of the decree declaring the right of property to be 
with the plaintiffs, the latter could not have expected the court, 
48 in the exercise of its power over receivers pending an appeal, 


to surrender possession to them; not because the supersedeas 
deprived the court of its power over the receiver in that behalf, but 
because, not having the established right of property, they would not 
be entitled to possession, not any more than they would have been if 
the final decree had declared the right of property to be with defend- 
ants ; andcertainly, if that had been done, the plaintiffs would not have 
wished the court, pending appeal, to let the defendants into posses- 
sion, though the power to do so would have been unquestioned. But 
the defendants have been deprived of that statutory supersedeas which 
would have suspended the plaintiffs’ right of property as declared 
by the final decree by a mistake of some one, against which they 
may equitably ask this court to relieve them by continuing the re- 
ceiver, pending the appeal, otherwise than through a supersedeas, if 
it has the power to do so. That it has that power by a direct stay 

of proceedings for the discharge of the receiver, pending the 
49 appeal, 1 do not doubt. The plaintiffs, if occasion required, 
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could be relieved against the mistake by a reformation of the 
contract upon a bill for the purpose. 3 Pom. Eq., 1867 ; 2 iid, 848, 
845, 846, $52, et seq ; Bish. Eq., 469, 871; Ivinson vs. Hutton, 98 U. 
S., 79; Snell vs. Ins. Co., ibid, 85 ; Elliott vs. Sackett, 108 U.S., 132; 
Pickersgill vs. Lahens, 15 Wall., 140; State vs. Frank, 51 Mo., 98; 
Craft vs. Dickens, 78 Ills., 181. 

Let us suppose, for instance, that plaintiffs had not discovered 
this mistake until after an aflirmance of our decree and a suit by 
them upon the bond, does any One SUpPpoOse they could not on a bill 
reform it according to the facts stated here, and would not defend- 
ants and their surety be liable for “damages” according to their 
real intention? Then why is the bond, within the purview of a 
court of equity, looking at the real facts, any less a supersedeas 
bond here and now upon the principle of treating that as done 
which ought to be done? “ It is a peculiar excellence in chancery 
on many occasions that it goes behind writings, and even sealed 
instruments and judgments, to ascertain how the original transac- 
action stood and what were its true obligations in order to enforce 
them.” U.S. v Price, 9 How., 83,102. If, therefore, the defend- 

ants have been defeated of their intention—and they had the 
50 right of absolute choice upon executing the statutory bond, 

so that it need not be a mutual mistake, since the plaintiffs 
had no choice as to the terms of the contract—to give a supersedeas 
bond which would have suspended the plaintiffs’ right of property, 
and, as a consequence of that suspension, any right of possession 
pending the appeal by mistake relievable in equity in favor of the 
plaintills if they desired it, [ do not see any reason why the plain- 
tiffs should not be in a court of equity called on to act in the prem- 
ises Wherever the matter is involved, be left to resort to that remedy, 
or else compelled to accept the defendants’ offer to make the bond 
comptete. OF course, only upon any just terms as to security or 
indemnity, and that containing the same condition as the statutory 
bond, would be just, oran amendment of the defective bond to con- 
form to the statute by the consent of the surety would be just and 
precisely what a court of equity on a bill to reform the contract 
would grant. 

On this reasoning, if it be correct, the right of this court to direct 
the amendment or a new bond does not depend on any jurisdiction 
it may have over the instrument gua a supersedeas bond, or any au- 
thority over the appellate proceedings which might be deemed 

an usurpation, but only on the fact that, having lawful cus- 
51 tody of the res and a plenary discretion io allow or .refuse 

a surrender of it to the plaintiffs, on their application to en- 
force the decree (so far as the decree relates alone to that custody 
and no further), it may exercise that authority according to the 
demands of the equitable considerations here suggested, and refuse 
to deliver possession to the plaintiffs, in spite of their unsuperseded 
decree, if the defendants shall voluntarily correct the mistake. 
And it should be remembered here that, by invoking this extraordi- 
nary authority of the court over its receivers to continue them or 
not upon these equitable considerations, we neither create nor re- 
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store the statutory supersedeas, do not substitute another, nor affect 
the rights of the plaintiffs growing out of any want of one. We 
simply and independently, upon our own terms, withhold posses- 
sion from them until the Supreme Court can act. To show this 
distinction let us imagine that no supersedeas bond had been given 
at all, or attempted or intended to be given, but before the receiver 
was discharged the defendants, by motion or petition, should apply 
to this court to continue the receiver, or to appoint one por hin ~4 

pending the appeal, and we should rightfully or wrongfully 
52 do that, is it not plain that the plaintiffs’ rights of property 

under the final decree would not be affected by the action of 
the court?) No more are they affected by the action we now take 
In continuing this receiver. 

The only possible fault that occurs to me with this reasoning is 
that by the tinal decree we adjudged not only the right of property 
but also the right of possession—construing the decree as plaintiffs 
construe it—to them, thereby bringing the possession of the re- 
ceiver within the influence of the supersedeas law, so that the right 
to that possession so decreed could only be suspended by command 
of the statute, and not otherwise. The court and parties certainly 
intended to surrender the possession along with the right of prop- 
erty decreed unless defendants complied with the statute, but the 
court did not intend to do so by that decree, and supposed that if 
the defendants did not give the bond the receiver would first pass his 
accounts and then surrender the property by some subsequent order 
to that effect. But this is beside the question and of no importance 
now, I think; for, being better informed, the court finds it has larger 
power than it was aware of, and that its continued control does not 

depend at all upon whether a bond was given or not. I 
53 think it is not precluded by the final decree from exercising 
that larger power. 

In other words, it is proposed now to exercise only that power 
which Mr. Justice Bradley confirms in Hovey vs. MeDonald, 109 U, 
S, 150, and Mr. Chief Justice Waite in Leonard vs. Ozark Land Co., 
115 U.S., 465, and for the exercise of which, so far as it relates to 
injunctions, the 93d equity rule was established. That rule does 
not extend to the regulation of the practice in the matter of continu- 
ing receivers pending an appeal, but the power is not created by or 
derived from the rule at all, and exists without it. The court not 
yet having prescribed any precise regulations in relation to receivers, 
we are directed by equity rule 90 to the general practice as it existed 
in 1842, just as the Supreme Court itself is directed by its rule 3 to 
the practice prior to 1791. This practice, in its relation to receivers, 
Mr. Daniel briefly summarizes at the last citation above made from 
that author, and Mr. Justice Bradley in Hovey vs. McDonald, supra. 
That case is somewhat complicated, by a reference to the local prac- 
tice on appeals from special to general term in the District of Co- 
lumbia, which misled counsel in Leonard vs. Ozark Land Co., supra, 
but a careful reading makes it very plain in its application here. I 

had intended to quote largely from it, but forbear, as nothing 
o4 less than a careful reading of the whole case will suffice. It 
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was the case of a receiver, and I regard it as directly in point 
as to the doctrine to control us here. It shows that the supersedeas 
of the statute does not suspend the power of the court below as to the 
receiver pending the appeal any more in a case coming from the 
circuit court than the one from which that appeal then under dis- 
cussion came. It is a general principle of our appellate law estab- 
lished as to the effect of an appeal upon an injunction in the Slaughter 
House Cases, 10 Wall., 278. The only reasonable doubt in its appli- 
‘ation here, as before suggested, is as to the power of this court after 
the final decree and the term at which it was rendered, but the 93: 
equity rule itself recognizes that it then exists as well as before, as 
it did in England, and does yet, for it directs the judge to exercise 
it when he “allows” the appeal, which may be after the term at 
which the final deeree was rendered and at any time within the 
statute of limitations. There is no reason why the court may not 
exercise it at any time, particularly sinee Goddard vs. Ordway, 94 
U.S., 672, decides that it is the duty of the court below, notwith- 
standing an appeal, to give the necessary orders to preserve the prop- 
erty in the hands of the receiver pending the appeal whenever it 
remains in its possession. 
D9 Now, applying the doctrine here, and it appears that the 
final deeree directed the possession of the receiver to be de- 
livered to the plaintiffs, as already explained, it was not thereby 
intended to determine that pending the appeal they should have 
possession. As to that no special directions were given, as ought to 
have been done; but, as a fact, it was supposed that a supersedeas 
bond would be necessary to continue the receiver pending the ap- 
peal. It was further supposed that a supersedeas bond had been 
given, and, in fact, the receiver has been continued without any 
special instructions to that effect. A bond intended to be a super- 
sedeas, but omitting the operative words, was filed, and the proof 
shows that the omission was by mistake. But this mistake, under 
the doctrine we ,are considering, is beside the question, because if 
there had been a good bond it would not have superseded the diree- 
tions of the final deeree concerning the receiver, be they what they 
may, and, of course, a defective bond could have no effect in that 
direction. In Hovey vs. MeDonald, supra, the directions to the re- 
ceiver were to deliver the fund, and they were not in the decree at 
first, but the Supreme Court sanctioned the insertion of them by 
amendment, saying, however, that “it was merely expressing 
o6 the legal effect and consequence of the decree.” So here the 
directions given merely expressed the legal effect of the decree 
without them. . : 

The plaintiffs were as much entitled to the possession then as now, 
and no more now by reason of the mistake than they would be now 
without it. Wherefore, when they ask us to discharge the receiver, 
we consider the application independently of the mistake, and I 
think, for reasons stated, the court should retain its control pending 
the appeal, at least until the Supreme Court directs otherwise; and 
I should make the same ruling preciseiy if the defendants had ap- 
pealed intentionally without a supersedeas, as I understand the law, 
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though at the time the appeal was granted I thought, as we all did, 
that a supersedeas was absolutely necessary to effectuate that result. 
Draw a broad line between the right of property of the plaintiffs, 
whether they claim under the original title or the final deeree, and 
the right of possession, which has been in fact, but not in law, 
severed from it by the appointment of a receiver, and we have two 
entirely distinct things; as to one of which the defective bond may 
be important, but as to the other it seems not to be; and if we keep 
these two things apart and do not confuse them the case be- 
D7 comes clearer as to existing rights of the parties in this appli- 
cation; and in this connection it is useful to distinguish 
between that continuance of the receiver which would have neces- 
sarily resulted from a suspension of plaintiff's right of property by 
a supersedeas of the final deeree in their favor and that continuance 
of the receiver which comes of the present action of the court. In 
the one the plaintiff’s possession would have been arrested by the 
suspension of his right of property; in the other it is arrested re- 
gardless of such suspension, and rightly, on the facts of this case. 

I do not know why in this case any terms should be imposed. 
We imposed none on the plaintiffs as a condition for appointing a 
receiver in the first instance, and, considering that the Supreme 
Court may disagree with us as to the right of property, there is no 
apparent reason for imposing any on defendants for continuing a 
custody that protects all alike till the end of the appeal. At all 
events, the same bond that the statute requires would by analogy 
be sufficient here. ‘There would often be circumstances when the 
court should not continue the receiver at all or only on terms indicated 
by the peculiarities of the case; but I recognize no such cireum- 

stances here, and think, on the whole, no terms ought to be 
5S imposed, except that the defendants have leave and be re- 
quired to carry out the original design by inserting the 
omitted words, with the consent of the surety, if he will consent; 
or, if not, to filea new bond with the omitted condition supplied 
and a superadded stipulation that it shall operate retrospectively to 
cover all “damages” from the date of the appeal. Perhaps, as these 
conditions are somewhat logically inapplicable to the views above 
expressed, and if any terms are to be ¢mposed they should be such 
as the court would require independently of the mistake that has 
been made and of the statutory requirements for a supersedeas, they 
should not be demanded. But the defendants move to amend the 
bond or to file another, and are willing to do so, and, as I see no 
occasion on the facts of this case to Impose any independent con- 
ditions for the continuance of the receiver, | see no harm in permit- 
ting them to complete the bond according to the original design, so 
that if plaintiffs are entitled to any benefit of it they can have it in 
such form of bond as it ought originally to have been. They can- 
not object to this, and it does not, if we have no power to do that 
here, injure them in the least nor impose a supersedeas, if 
59 none already exists. ‘This disposes of the motions quite sat- 
isfactorily to my own judgment. 
But, while I am not now required to go further, I should be pre- 
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pared to rule, if necessary, but with great diffidence as to the correct- 
ness of the conclusion, in view of the sinuosities of our American 
law in relation to the implied appellate supersedeas, that this court 
has the power to direct the amendment of a writ of error or appeal 
bond and to permit the amendment asked for here as a part of the 
proceedings of this court under the authority of Revised Statutes, 
section 954. I have not the least doubt it could be done in Eng- 
land, particularly in chancery, but through the influence of statutes 
and the distorted growth of an American notion that an appeal 
transfers a case bodily into the appellate court and strips the court 
below of all power over the record and the case, [ am_ not certain 
that the power could be sustained here, though there is no adjudi- 
cation of the Supreme Court of the United States against it, what- 
ever may be said of expressions to’ be found in the opinions. Ex- 
perimentally, £ will permit the amendment pro forma, and not 
undertake to justify it now, since I find it unnecessary, but will cite 
in a note to this opinion some authorities which seem to sus- 
GO tain it. It is not a practical question of much value ina 
situation precisely like this, because the case of Lenard vs. 
Comeau, 102 U.S. 161, and other cases like it furnish a complete 
remedy in the Supreme Court itself for the correction of the mistake 
made, and if the position first assumed in this opinion be correct the 
receiver \ ould be continued independently of the statutory super- 
sedeas, and that would give the defendants relief until the Supreme 
Court could act to correet the bond. 
Motions of plaintiffs dented. 
Motion of defendants granted. 


Note. 


1. Amendment of the bond. Rafael v. Verelst, 2 W. BL, 1067; 
S.C. 2? Cowp., 425: There were two defendants, with verdict against 
one and in favor of the other. Writ of error joined both, as did the 
bail in error, which was by recognizance; motion in the appellate 
court to amend the writ granted; same day fi. fa. issued and levied, 
although plaintifl in error offered to alter the recognizance ; motion 
in court below to quash fi. fa.and to amend the recognizance granted, 
and bail in error entered into a new recognizance. In Justice vs. 

Mersey Steel Co., 1 C. P. D., 575, the old practice of giving 
6] bail in error on appeal to House of Lords being still in force, 

the defendants in error, not knowing that, put in no bail; 
fi. fa. issued; application to appellate court to extend time and stay 
execution pending appeal; held, application should be made te the 
court below. 

Attorney Gen] vs. Swansea, ete. 9 Ch. D., 46: Practice now in 
Kngland that in equity cases application to stay proceedings for 
any cause pending appeal should be made to the court below in the 
first instance, and, if refused, then to appellate court by “ motion 
by way of the appeal.” But see Wilson v. Church,11 Ch. D., 576, 
S. C.; 12 ibid, 452. 

That a bail bond could always have been amended. See 1 Bae. 
Abridg., 567; title, “ Bail on Civil Cases,” D. 4: Hampton v. Courtney, 
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Cro. Jac., 272; Anderson v. Noah, 1 B. & P., 31, and numerous other 
common-law authorities. 

In tie chancery practice of England there was no difficulty, for, 
if the stay of proceedings was granted below, of course the terms 
as to security bonds, ete., were all in the control of that court; but 
if by the House of Lords, then, of course, in the control of that 
court, and in both the proceedings were subject to amendment as 
liberally as proceedings in chancery always were, but the applica- 

tion had to be made to the court in which the stay had been 
62 obtained. ‘The only difficulty in our practice is in determin- 

ing to which court the bond belongs, or in which the pro- 
_ceedings for stay may be said to be taken, for, unlike a writ of error 
ut law, the appeal is granted below, but «while the bond is taken 
below in both in neither is the supersedeas directly and expressly 
ordered, as it always is in chancery in England, but comes by an 
implication from the statute, addressed alike to both the appel-ate 
court and the court below. 2 Dan’l’- Ch’y Prac. (1 Ed.) 675; 3 ibid, 
105, 109, 154, 156, 140, and 97-150, generally ; 2 did (8 Ed.), 1467. 

In Arnold vs. Frost, 9 Ben., 267, Blatchford, J., held that an ap- 
peal bond was so much a part of the suit in which it is given that 
an action on it might be maintained in the same court where given 
as ancillary to the original suit on a question of jurisdiction. 

In Tipton v. Cordova, 1 N. Mex., 353, an appeal bond was held to 
be “ process” under the internal revenue act and, as such, required 
a stamp. 

In Bentley eo. Jones, 8 Oregon, 47, it was held that the appeal bond 
was not properly a part of the transcript in the appellate court on 
an appeal from the judgment made upon a motion to quash a fi. fa., 
but belonged to the files in the court below, ete. 

In Martin vs. Hunter’s Lessee, 1 Wheat., 304, 361, it was 

63 said: “ But there is nothing in the record by which we can 
judiciously know whether a bond has been taken or not, for 

the statute does not require the bond to be returned to this court, 
and it might, with equal propriety, be lodged in the court below,” Ke. 

In Irwin v. Bellfontaine Bank, 6 Ohio St., 81, it was held under 
a stutute almost identical with our U.S. Rev. Stats., sec. 954, that 
an appeal bond is a “ proceeding,” and as such amendable. There- 
fore the appellate court allowed the defective bond to be amended, 
with consent of the surety, or a new one to be filed. 

In Williams v. MeConnico, 25 Ala., 538, the bond appeared to 
have been approved after the appeal, but on affidavit the court sent 
a certiorari to the judge below to certify when it was in fact ap- 
proved, and would not dismiss the appeal until the truth was made 
known. 

In Dobbins v. Dollarhide, 15 Cal.,374, Field, C. J., held that if the 
appeal bond do not operate as a stay the remedy is by motion in 
the court below for leave to proceed notwithstanding the appeal, 
and not to dismiss the appeal. 

In Schenck v. Conover, 2 Beasley (Ch’y), 13 N. J., Eq., 31, it is ais- 
tinetly stated that outside of a rule of court regulating the super- 
sedeas, very much as our Revised Statutes do, a court of equity may 
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interpose to protect the parties pending an appeal and stay 
64 or allow the decree to be executed according to circumstances ; 

and so in Grainger vs. Craig, 85 N. Y., 619, that the statutory 
supersedeas was not the entire reliance of the appellant, but the 
court below might stay proceedings when equitable to do so. Abun- 
dant authority could be cited to this point, but care should be taken 
not to abrogate the statutory requirement for a supersedeas bond, 
though this power has always existed since 15 Jac., 1 Ch., 8, qualitied 
the absolutely suspensive effect of a writ of error, and the danger 
of trenching on the statute is not great. Our act as to this statu- 
tory supersedeas assimilates appeals to writs of error at law, and 
certainly a court of equity can exercise the same discretion as did 
a court of law under the statute of James, and the books are full of 
cases where the court has refused to issue execution pending error 
upon considerations extraneous to the four corners of the bond. 
But a court of equity essentially has a larger power growing out of 
its control over appeals In this matter of staying further proceed- 
ings; and when our original aet, requiring a decree in equity to be 
reviewed only by writ of error, was repealed, and the appeal substi- 
tuted therefor, presumably Congress intended to remove the restric- 
tions imposed by the anomaly of a writ of error in equity upon that 

larger power, both as to the authority of the appellate court 
GD and the court of original cognizance. 

When, therefore, the statute invests the court of original cog- 
nizance with the power to grant an appeal and leaves it to exercise 
the usual powers in that behalf, among them was that to stay pro- 
ceedings pending the appeal in all those circumstances where be- 
fore it could have been done if not forbidden by the statute or fairly 
not forbidden by implication from it; and, necessarily, when it is 
called upon to take a bond that “ proceeding,” like the rest, must be 
liable tc amendiment under Revised Statutes, see. 954, if the juris- 
diction of the court be subsequently invoked to rule upon that bond 
upd the circumstanees surrounding its existence, as it must if the 
court be applied to for the execution of the decree, notwithstanding 
the appeal. Our equity rule $5 recognizes this power of amend- 
ment even of decrees, and I see no reason why under the general 
power existing outside that rule it may not amend an appeal bond, 
at least for its own purposes of procedure in delaying execution of 
the decree until the appellate court issues its mandate in the prem- 
ises, Whether the supreme court recognizes that amendment as suffi- 

cient for its Purposes of procedure on the appeal or not. 
(if) And, finally, [think section 954 of the Revised Statutes 

gives the party a right to such an amendment before the 
court can take advantage of the mistake and executes the decree to 
the defeat, perhaps, of the appellate control of the litigation. Author- 
ities are in simost every volume of reports and text writers pre- 
scribing the reasonable and intelligent conditions under which such 
amendments should be allowed or refused, whether in the one court, 
or the other. 
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67 THe Unirep States OF AMERICA, 
Sizth Judicial Circuit, Western District of Tennessee : 


I, sohn B. Clough, clerk of the circuit court of the United States 
for said western district of Tennessee, do hereby certify that the 
papers hereto attached are full, true, perfect, and correct copies of 
the originals and of the entire record and proceedings since and in- 
cluding the final decree entered August 1, A. D. 1885, & of the last 
opinion in said court, as the same now appear of record and upon 
the files in my office, in the following cause, to wit: William Fer- 
guson et al. vs. George G. Dent et al. No. 372. 

In testimony whereof I have hereunto set my name and affixed 
the seal of said court, at office in the city of Memphis, Tennessee, 
this 21st day of October, A. D. 1886, and of the Independence of the 
United States the 111th year. 

/ Seal . the Circuit Court of the United States 
1 or the District of West Tennessee ; 


JOHN B. CLOUGH, Clerk. 


[ Endorsed :] No. 372. Cireuit court of the United States, western 
district of Tennessee. Willian Ferguson and others vs. George G. 
Dent and others. 


Endorsed on cover. W. Tennessee C. C, U. S. No. 1207. Wil- 
liam Ferguson, Isaac A. Ferguson, E. E. Ferguson, William H. Fer- 
guson, Albert L. Ferguson, Ann J. Ferguson, Elimer C. Ferguson, 
R. 8S. Jacoby, Cassie Jacoby, Sarah Barbour, and A. G. Barbour, ap- 
pellants, vs. ‘George G. Dent, James E. Dillard, Thomas Buchanan, 
H. Buchanan, John Johnson, William Barbour, R. A. Parker, The 
De Soto Building & Loan Association of Memphis, Tennessee ; Susan 
R. Hooper etal. Filed November 25, 1586. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


WASHINGTON, D C. 


WILLIAM FERGUSON ET AL, 


vs. No. 1297. 


GEORGE G. DENT ET AL. 


BRIE? OF T B. EDGINGTON, OF COUNSEL FOR PLAINTIFFS, 


ON MOTION TO DISCHARGK AND VACATE SUPERSEKDEAS, AND TO REVOKE 
OKDER REINSTATING RECKIVER, AND FOR WRIT OF RESTITUTION 
OF THE PROPERTY, WHICH HAD BKEN DKLIVEREFD TO 
PLAINTIFFS BY THK MAKSHAL WHO EXKCUTED 
THK WRIT OF POSS SSION., 


—— - — —_ a 


The main case under the above title, of which this case is a 
a branch, came to this court by the appeal of the defendant 
from a decree pronounced at the May term, 1885, of the Cir- 
cuit Court for the Western District of Tennessee, to the October 
term, 1885, of this court. This decree was entered on the first 
day of August, 1885. 

See the decree, page 1 of this record. 

The appellants executed an appeal bond for costs only, and 
not for costs and damages, with M. L. Bacon as surety, on the 
28th dey of September, 1885. 

See the appeal bond, pages 5 and 6. 

The main case is still pending here. It is No. 900, of the 
October term, 1886. 

The said bond not being a supersedeas bond, because it was 
not given for damages as well as costs, a writ of possession was 
issued by the clerk on the 23d day of April, 1886, as provided 
by the decree, and the writ was executed by the marshal by 
dispossessing the receiver’s tenants and by placing the plaintiffs 
in possession of the property. 


fs 


(2) 


W. A. Wheatlev, the receiver, relinquished the property to 
plaintiffs, in obedience to the writ. 

See the writ of possession and return of the marshal on said 
writ, and the receipt by plaintiff’s solicitor to the marshal, for 
the property, on pages 8, 9 and 10 of the record. 

On the 26th day of April, 1886, three days after the plain- 
tiffs had been placed in peaceable possession of the property by 
the marshal, the district judge, “sua sponte,” to use his own 
language, entered of record the following order and issued the 
following writ, which was served by M. Whitlow, special dep- 
uty marshal, as seen from his return : 


William Ferguson et al., Plaintiffs, ) 
vs. 
George G. Dent et al., Defendants. j 


It appearing in this case that since the adjournment of the 
court, and in the absence of any judge thereof from the dis- 
trict, and on application to the clerk, that official assumed to 
issue a writ of possession to dispossess the receiver of this court 
from the possession of the property in controversy, and that by 
virtue of such pretended writ the said receiver has been put 
out of possession thereof, it is now ordered that all the actings 
and doings of the marshal under said pretended writ be, and 
and the same are hereby, vacated and annulled, and the posses- 
sion of the receiver restored, as if said dispossession had never 
taken place. The clerk will issue a copy of this order to the 
receiver and to the marshal, who will serve it upon all persons 
iu possession or claiming possession under said pretended writ, 
and replace the said receiver in possession, as of his former 
authority. 


Circuit Court of the United States, Western District of Tennessee. 


William Ferguson et al, 
Vs. No. 372. 
George G. Dent et al. 


[t appearing in this case that since the adjournment of tlfis 
court and in the absence of anv judge thereof from the district, 
and on application to the clerk, that official assumed to issue a 


(3) 


writ of possession to dispossess the receiver of this court from 
the possession of the property in controversy, and that by vir- 
tue of said pretended writ the said receiver has been put out 
of possession thereof, it is now ordered that all the actings and 
doings of the marshal under said pretended writ be, and the 
same are hereby, vacated and annulled, and the possession 
of the receiver restored, as if said dispossession had never 
tuken place. The clerk will issue a copy of this order to 
the receiver and tothe marshal, who will serve it upon all 
persons in possession or claiming possession under the said pre- 
tended writ, and replace the said receiver in possession, as of 
his former authority. 


April 26th, 1886. E. 8S. HAMMOND, Judge. 


To the Clerk : 
Enter the foregoing order, and issue copies as directed. 


E.S. HAMMOND. 


MARSHAL’S RETURN OF ABOVE, 


On this 26th day of April, A. D. 1886, and in obedience to 
the within order, I served (a) true copy hereof on W. A. 
Wheatley, receiver, and also took him around and put him in 
complete posession of the property herein, from which he had 
been dispossessed. 


JAMES H. FREEMAN, U. S. Marshal. 
By M. WuitLow, Special Deputy. 


On the 22d day of May, 1886, plaintiffs made the following 
motion in the cause: : 


William Ferguson et al., Plaintiffs, 
vs. No. 372. 
George G. Dent et al., Defendants. 


Came the plaintiffs and moved the court for an order dis- 
charging the receiver and requiring him to turn over the prop- 
erty to plaintiffs, and for a writ of possession or writ of assist- 
ance to place plaintiffs in possession, and for an order of this. 
court vacating its former order reinstating the receiver, and for 


(4) 


an order to restore the posession of the property to plaintiffs, 
which said motions were by the court ordered to be continued 
over to the next term of this court for hearing. 


Certain affidavits were then filed, as seen in the record, and on 
the 30th day of September, 1886, the district judge made an 
order for M. L. Bacon, the surety, to consent to the amend- 
ment of the bond, by inserting the words and damages, which 
Bacon refused to agree to, and the court thereupon made an 
order for a new bond, with J. H. Malone and W. H. Rovin- 
son as sureties, which new bond was, by said order, to operate as 
a supersedeas in all respects as if given within sixty days from 
the date of the decree appealed from. 

See record, pages 16, 17 and 18. 

Plaintiffs appealed from this order and from the order of 
April 26th, 1886. See record, pages 16 and 17. 


The writ of possession thus attempted to be superseded, after 
it had been fully executed, was issued by the clerk in obedience 
to the requirements and commands of the final decree of August 
Ist, 1885, seen on pages |, 2, 5 and 4 of this record. Said de- 
cree adjudges the property to belong to plaintiffs, and among 
other things contains the following provisions, to-wit: 


“The receiver will turn over the possession of the property 
“to the plaintiffs in this cause. A writ of possession will 
issue in favor of the plaintiffs and against the defendants and 
against W. A. Wheatley, receiver, and all his tenants, or the 
‘tenants of said defendants, or any of them, and all persons 
whatsoever, to place the plaintiffs in the peaceable and quiet 
possession of said property, against all the defendants, and 
said receiver and his tenants, or other parties or persons. The 
receiver will file and settle his accounts with the master of his 
“court, and make his settlement preparatory to his discharge.” 


~ 
~ 


~ 
~ 


This order replacing the receiver was not only made after 
the decree had been fully executed by the marshal under the 
writ of possession, but the order of reseizure of the property from 
plaintiff was made at the neat lermafter the decree was renderéd 
and the appeal was taken and perfected. 


The errors complained of are stated thus: 


(5) 


Ist. The decree having been executed under the writ of pos- 
session by the marshal, neither the Circuit Court nor this 
court has the jurisdiction to supersede it. 


2d. The Cireuit Court had no jurisdiction to supersede the 
writ and take the property from plaintiffs and restore it to the 
receiver the neat term after the decree had been rendered and 
the appeal had been perfected. ) 


3d. The Circuit Court had no jurisdiction to order and 
accept an amended bond at the second term after the decree 
had been rendered and the appeal taken, so as to make it operate 
as a supersedeas. 


These propositions need only to be stated to show the want 
of jurisdiction of the Circuit Court. 

Where the writ of possession has been executed the object of 
the suit is tully satisfied, and being so satisfied it is functus 
officio, and can therefore support no further writ or proceeding. 

If the officer has made his return upon the writ, showing its 
due execution, and thus establishing by the record the exis- 
tence of its satisfaction, the objection will prevail and compel 
the plaintiff to resort to another action, even where the property 
had been retaken from the plaintiff. 

Freeman on Executions, section 477. 

Weatherford vs. Cunningham, 4 Dana, 78. 
Fowler vs. Currie, 2 Dana, 52 and 53. 

Mayo vs. Chiles, 3 Monr., 258 and 259. 

Dent vs. Simmons, 7 J. J. Marshall, 42. 

Wilson vs. Chanton, 6 L. T. N. 8., 255. 

United States vs. Slaymaker, 4 Wash. C. C., 169. 


A ‘party may take peaceable possession under his judgment 
without execution. In such case he is as much protected as if 
he had been put in by a writ of possession. 

Hinton vs. MeNeil, 5 Ohio, 500. 


Jackson vs. Haviland, 13 John, 226. 


No supersedeas could be granted by the Supreme Court 
after the writ sought to be superseded has been executed, when 
the writ was issued and executed within sixty days from 
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the date of the rendition of the judgment. Much less could 
the Cireuit Court grant a supersedeas after the judgment had 
been executed. 

Board vs. Garman, 19 Wall, 662. 


In Board vs. Garman, 19 Wall., 664, this court, the Chief 
Justice rendering the opinion of the court, says : 

“Such a supersedeas, however, stays proceedings only from 
“the filing of the bond. It prevents further proceedings under 
‘an exeention which has been issued, but does not interfere 
“with what has been done.” 

“The writ of error operated as a supersedeas only from such 
filing. | 

“That was too late to prevent the removal of Davis from his 
office in pursuance to the judgment ; and we cannot now order 
* him to be restored.” 

After the allowance of an appeal, the question of the suffici- 
ency of the security becomes cognizable in the Supreme Court. 

Rubber Company vs. Goodyear, 6 Wall., 153. 


\ judge of the Supreme Court is the proper party to apply 
to for a supersedeas after the expiration of sixty days. 
United States Statutes, 1007. 


A supersedeas is a statutory remedy. It is only obtained by 
a strict compliance with all the required conditions, none of 
which can be dispensed with. 
Sage vs. Central Railroad Company, 93 U.S., 417. 


In the Rubber Company vs. Goodyear, 6 Wall., 156, the 
court Says: 

‘In equity cases the appellate jurisdiction of the court 
attaches upon the allowance of the appeal.” » 

Again the court further says : 

“The question of the sufficiency must be determined in the 
first instance by the judge who signs the citation, but after the 
allowance of the appeal, this question as well as every other in 
the cause, becomes cognizable here.” 

The remedy of defendants, if any remedy now exists, is in 
the Supreme Court. 

Seymour vs. Freer, 5 Wall , 822. 
Brobost vs. Brobost, 2 Wall., 96. 
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The following authorities show that no order of decree can 


he made in the court below while the case is in the appellate 
court : 


A decree rendered subsequently to the appeal is a mere nul- 
lity. The case was in the Supreme Court, and the Circuit 
Court had lost all jurisdiction over it. | 3 

Slaughterhouse cases, 10 Wall., 273. 

Suggs vs. Suggs, 1 Overton, 2, 3, and Coofees note. 
Nichols vs, Colville, 1 Overton, 82. 

Staggs vs. State, 3 Hum., 372. 

Bank vs. Berry, 3 Hum., 5990. 

Farber vs. Carter, 2 Sneed, 1. 

Dossett vs. Miller, 3 Sneed, 72. 

Maskall vs. Maskall, 3 Sneed, 208 ; 2 Hum., 106. 


“The appeal of either complainant or defendant takes the 
whole case to the Supreme Court to be heard de novo.” 


Carnes vs Polk, 5 Heisk, 245. 


Where the appeal bond was not in double the amount of the 
judgment and costs, the case was dismissed in the appellate 
court. 


Hubble vs. Renick, 1 Ohio Statutes, 171 -7. 


In Oliver vs. Pray, the Supreme Court dismissed the case 
because the party failed to give a sufficient appeal bond. Ap- 
pellant filed his bill in equity, and obtained the relief. 

Oliver vs. Pray, 4 Ohio, 175. 


The question as to what would be the regular mode in which 
a receiver should be discharged, has nothing to do with this 
controversy. 

Although the final decree has been pronounced, and the prop- 
erty controlled by the receiver has passed from his tenants into 
the possession of the plaintiffs under and by virtue of the 
execution of a writ of possession, yet the receiver is still an 
officer of the court until formally discharged on the settlement 
of his accounts. 

High on Receivers, sections 833 and 854. 
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The receiver’s functions, however, usually terminate with the 
termination of the litigation in which he was appointed. 
High on Receivers, section 833. 
Field vs. Jones, 11 Ga., 413. 


The receiver’s functions had ceased. He no longer had con- 
trol of the property because the writ of, possession had been 
executed by the marshal and plaintiffs were in the peaceable 
possession of the property, by having been placed in posses- 
sion by the marshal under the writ. See the writ of posses- 
sion and the return of the marshal, and the receipt to the mar- 
shal by plaintiff’s solicitor for the property. 

See Record, pages 8, 9 and 10. 


It is not contended that the bond given was a supersedeas 
bond within the meaning of section 1000 of the Revised 
Statutes, which reads as follows: 

“ See. 1000. Every justice or judge signing a citation on any 
writ of error, shall, except in cases brought up by the United 
States or by direction of any department of the government, 
take good and sufficient security that the plaintiff in error or 
the appellant shall prosecute his writ or appeal to effect, and, 
if he fail to make his plea good, shall answer all damages and 
costs, where the writ is a supersedeas and stays execation, or 
all costs only where it is not a supersedeas as aforesaid.” 

The only pretense is that the words ‘‘and damages” that 
would make the bond a supersedeas were omitted by mistake. 

Bacon, the surety, at least made no mistake, as he knows his 
rights, and refuses to permit the bond to be amended. 

See Record, page 16. 


There are strong internal evidences tending to show that no 
mistake was in fact made, and if it was intended to “ operate as 
” yet it was not intended that Bacon should have 
imposed on him any of the liabilities that would attach to a 


a supersedeas, 


supersedeas bond. | 
One of these internal evidences tending to show that defen- 
dants gave precisely such bond as they intended to give, can be 
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seen from the order of the Circuit Court approving the bond, 
on page 7 of the record, in these words, to-wit : 


William Ferguson et al., Plaintiffs, 
vs. No. 372. 
George D. Dent et al., Defendants. 


In this cause, on this 28th of September, 1885, came solicitors 
for defendants, and in open court prayed an appeal from the 
final decree herein, which was granted, they having presented 
their bond for appeal, signed by George G. Dent, Henry G. 
Dent, Sarah’ L. Dent, Susan Dent, C. W. Frazer, Mary E.. 
Dent, by George G. Dent, their guardian ad litem, and Susan 
R. Hooper, W. G. Hooper, Thomas Buchanan and H. Buchanan 
by G. G. Dent, attorney, and J. E. Dillard and M. L. 
Bacon, sureties on said bond ; and the court having examined 
said bond and found the same executed according to law, and 
being satisfied with the solvency of the sureties, and having 
ordered citation, now here approves said bond, and orders same 
to be filed herein as the appeal bond of said defendants, and the 
record sent up to the Supreme Court of the United States, at 
the October term, 1885, being the second Monday and 12th 
day. 

Here it is twice referred to iv the order as an appeal bond 
simply, and nowhere as a supersedeas. 

The bond was made up under the immediate supervision of 
George G. Dent, Esq.,who has had the principal management of 
the case in the Circuit Court,and he makes no claim,as this record 
shows, that the bond originally given is different from the one 
intended. 

See the statement of deputy clerk W. B. Weisiger, on page 
13 of the record, showing that Dent was present when he filled 
up a new blank bond in the precise language of the old office- 
worn bond in Col. Frazer’s handwriting. 


Weisiger says he attempted to make a true and correct 
copy of the bond filled out by Col. Frazer, and he believes he 
did so, and he is satisfied the word “ damages ” was not in the 
paper he copied from. 

It is immaterial, however, if the operative words “and dam- 
ages” were left out of the bond by mistake or not. 
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They were left out, and the bond was not a supersedeas bond, 
and the surety was not liable for damages, and the court could 
not under the circumstances make ita supersedeas. Until the 
writ was executed the defendants could have applied to this 
court for a supersedeas, but they neglected to avail themselves 
of this remedy which was the only remedy they had. 

In all doubtful cases in courts not of final resort, where an 
appeal lies, the court should solve all reasonable doubtful ques- 
tions of jurisdiction against the exercise of the jurisdiction. 


Cooly on Torts, page 420, says : 


“ The inferior officer is not excused for exceeding his jurisdic- 
tion, because, a limited authority only having been conferred 
upon him, he best observes the spirit of the law by solving all 
questions ‘of doubt against his jurisdiction. If he errs in this 
direction, no harm is done, because he can always be set right 
by the court having appellate authority over him, and he can 
have no occasion to take hazards so long as his decision is sub- 
ject to review. The rule of law, therefore, which compels him to 
keep within his jurisdiction at his peril, cannot be unjust to 
him, because, by declining to exercise any questionable authur- 
ity, he can always keep within safe bounds, and will violate no 
duty in doing so. Moreover, in doing so, he keeps within the 
presumptions of law, for these are always against the rightful- 
ness of any authority in an inferior court which under the law 
appears doubtful.” 


The next question open for discussion is whether or not this is 
such an order as may be appealed from, and such as the Su- 
preme Court will consider. The entire record of this case is in 
the Supreme Court on the appeal of the defendants in the court 
below, except such part of the record as has been made up since 
that appeal upon the issue here presented, touching the issuance 
of the writ of possession, and an execution and an order of the 
court restoring the receiver. 

The case of the Railroad Company vs. Soutter, 2 Wall., 510, 
is a parallel case to the present one. That case had previously 
gone to the Supreme Court on appeal, and when the mandate 
of the court was received below and the account of the receiver 
was being stated, one of the parties moved for leave to pay off 
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the mortgage debt in court and discharge the receiver, which 
was refused, from which order an appeal was taken, and the 
order of the lower court was reversed. 


In the opinion by Justice Miller, in that case, the court says : 

“ The only doubt which the court could have on the ques- 
tion arises from the principle that the appointment and dis- 
charge of a receiver are ordinary matters of discretion in the 
Circuit Court, with which this court will not interfere.” 

“Asa general rule, this proposition is not denied. But we 
do not think it applicable in the case before us. 

‘While the parties to this suit were fiercely litigating the 
amount of the mortgage debt, and questions of fraud in the 
origin of that debt, the appointment or the discharge of a re- 
ceiver for the mortgaged property very properly belongs to the 
discretion of the court in which the litigation was pending. 
But when those questions had heen passed upon by the Circuit 
Court, and by this court also on appeal, and the amount of the 
debt definitely fixed by this court, the right of the defendant 
to pay that sum and have a restoration of his property by dis- 
charge of the receiver, is clear, and does not depend on the dis- 
cretion of the Circuit Court. It isa right which the party 
can claim; and if he shows himself entitled to it on the facts 
in the record, there is no discretion in the court to withold it. 
A refusal is error—judicial error—which this court is bound to 
correct when the matter, as in this instance, is fairly before it. 
That the order asked for by appellants should have been granted 
seems to us very clear.” 

The present case is a much stronger one for relief than Rail- 
road vs. Soutter, 2 Wall., 510, because the case at bar is pend- 
ing at the present time in this court, and the action of the 
court below is an encroachment on the powers and rights of 
this court. 

The proceedings are in contempt of this court, where the liti- 
gation is pending. The order of the circuit judge reinstating 
the receiver was coram non judice and void. 

The receiver is a mere trespasser, acting under the illegal and 
void orders of the court, which has no jurisdiction to place him 
again in possession. 
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We have no remedy at law or in equity, except to apply to 
this court. | 

If the defendants had been put in possession by the void 
orders of the court, we would doubtless have had some other 
remedy. 

Here, however, is a case where the property is placed in cus- 
todia legis in the hands of the receiver by the void orders of the 
district judge, in a cause that is pending in this court on the 
appeal of the defendants. | 

It isa singular and manifest error on the part of the dis- 
trict judge to suppose that the clerk could not issue a writ of 
possession, in strict accordance with the decree, in his absence 
from the city. 

See pages 11 and 12. 

It is likewise a noteworthy fact that it did not occur to the 
learned judge that the decree could not be superseded after it 
had been executed. His opinion is silent on this leading and 
important question, and the doctrine laid down in the case of 
Board vs. Gorman, 19 Wall., 662, is not even referred to. 

The writ of possession was a proper writ in a chancery pro- 
ceeding, and is so recognized by this court ‘in an opinion by 
Chief Justice Marshal, in Wallen vs. Williams, 7 Cranch, 278. 

The receiver’s tenants could be ejected by no other process. 
As for the receiver himself in this cause, he has simply, as 
he was bound to do, acquiesced in the decrees and processes of 
the court, and he has made no objections to what was done, and 
makes none. He rightfully and intelligently acquiesced in 
the change of possession. 

Moreover, the district judge has produced no authority that 
would warrant him in taking an amended bond after adjourn- 
ment of the term at which the decree was rendered and the 
appeal taken, so as to supersede the writ of possession before it 
had been executed. 

The writ of supersedeas issues theoretically and practically 
from the Supreme Court, upon the compliance with certain ¢on- 
ditions by the appellants. 


No power is lodged in the Circuit Court tu grant such a 
writ. 
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The supersedeas is exclusively a Supreme Court writ. It 
is true it arises ipso facto on the appellants complying with cer- 
tain statutory conditions, but it nevertheless issues as an exer- 
cise of appellate power by the Supreme Court. The appeal isa 
matter of right which the Circuit Court cannot refuse. 

United States vs. Curry, 6 How., 106. 


The district judge takes and approves the bond, and if he 
refuses to accept a supersedeas bond, a justice of this court will 
approve the bond and issue the supersedeas. 

Sage vs. Railroad Company, 96 U. S., 712. 


The Supreme Court even cannot issue the writ of superse- 
deas to stay the proceedings on the judgment of an inferior 
court, upon the ground that a writ of error or appeal is pend- 
ing, unless the writ of error was sued out, or the appeal taken 
within the prescribed time after the entry of the judgment or 
decree. 

Adams vs. Law, 16 How, 144. 
Saltmarsh vs. Tuthil, 12 How., 387. 
Hagan vs. Ross, 11 How., 294. 
Wallen vs. Williams, 7 Cranch, 279. 


In Saltmarsh vs. Tuthill, 12 How, 389, Chief Justice Toney, 
in delivering the opinion of the court, says: 

“ Nor is there any equitable power in the Circuit Court to 
stay the execution, upon the ground that a mistake as to the 
manner or time of removing the cause was committed. And 
it is immaterial in this respect whether it was the mistake of 
the party or the court. 

“For this court has never deemed the tribunals of the 
United States authorized to dispense with the acts of Congress, 
regulating appeals and writs of error upon any equitable 
ground,” 


The old law requiring the supersedeas to issue within ten 
days was modified by the Revised Statutes so as to extend the 
time to sixty days, but in all other respects the old law is in 
force. 
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In Kitchen vs. Randolph, 93 U. S., 86, Chief Justice Waite 


rendering the opinion of the court,. says : 


‘We are therefore of the opinion that under the law as it 
now stands, the service of a writ of error, or the perfection of 
av appeal within sixty days, Sundays exclusive, after the ren- 
dering of the judgment, or the passing of the decree complained 
of, is an indispensable prerequiste to a supersedeaa, and that it is 
not within the power of a justice or judge of the appellate 
court to grant a stay of process on the judgment or decree, if 
this has not been done.” 


If any mistake was made it was not the fault of the district 
judge, as he clearly shows on page 21 of this record. 


It is therefore clear that the Circuit Court after the expira- 
tion of sixty days and at a subsequent term, could not super- 
sede one of its own final decrees either before or after the exe- 
cution of the same. 


T. B. EDGINGTON, 
Solicitor for Plaintiffs. 


IN THE SUPREME COURT OF THE UNITED STATES. 


WASHINGTON, D. C. 


WILLIAM FERGUSON ET AL., 


vs. : No. 1297. 


GEORGE G. DENT ET AL. 


To Messrs. Poston & Poston, Solicitors for defendants : 

You are hereby notified that on Monday, the 21st day of 
March, 1887, in the Supreme Court of the United States, at 
Washington, D. C., I will take up and try the motion to dis- 
charge and vacate the supersedess in this cause, and to revoke 
the order reinstating the receiver, and for a writ of restitution 
of the property, which had been delivered to plaintiffs by the 
Marshal who executed the writ of possession herein. I here- 
with serve you with a printed copy of my brief on said motion. 


T. B. EDGINGTON, 
Solicitor for Plaintiffs. 
Mempuis, TENN., February 23, 1887. 
Service of the foregoing notice and printed copy of brief is 


hereby acknowledged. poston @ Bosman 
D. H. Poston. 
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Supreme Court af ‘ Gnited States 


WILLIAM FERGUSON ET AL. 


versus 


GEORGE G. DENT ET AL. 


BRIEF OF D. H. POSTON AND L. W. FINLAY, 


Of Counsel for Defendants, 
In Opposition TO THE MOTION OF THE PLAINTIFFS TO VACATE 
AND DISCHARGE THE Supersedeas, AND TO REVOKE THE ORDER 
REINSTATING THE RECEIVER AND FOR A Writ OF RestTITUTION 


OF THE .PROPERTY. 


&. G TOOF & CO. PRS. & LITHS.. MEMPras 


In Supreme Court of the United States 


No. 1297—OCTOBER TERM, 1886. 


WILLIAM FERGUSON ET AL. 


versus 


GEORGE G. DENT ET AL. 


BRIEF OF D. H. POSTON AND L. W. FINLAY, 


Of Counsel for Defendants, 

In OpposiTION TO THE Morion OF THE PLAINTIFFS TO VACATE 
AND DISCHARGE THE Supersedeas, AND %O REVOKE THE ORDER 
REINSTATING THE RECEIVER AND FOR A Writ OF RESTITUTION 
OF THE PROPERTY. 


The whole question involved herein arises upon the ac- 
tion of the court found on page 11 of the record, wherein | 
it recalled the writ of possession that had been issued im- 
providently and without authority, dispossessing the re- 
ceiver who had been appointed to preserve the property 
pending the litigation, and ordering the property to be 
. restored to the possession of the receiver, the plaintiffs 
4 contending that such action was unauthorized and beyond 
| the powers of the court, for the reason that the final decree 
on page 1 of the record expressly adjudged such final pro- 
cess to issue, and although defendants took a broad appeal, 
yet they only gave an appeal bond which operated asa 
writ of error without a supersedeas, and they-had the right 
to all final process, including a writ of possession to oust 
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the tenants of the receiver and the receiver himself in the 


possession of the property. 


And secondly, that having had the final process issued 
and executed before any attempt (if such could be done) 
to execute a proper. supersedeas bond, that it is and was 
beyond the power of the court to recall such process or 


award a writ of restitution. 


Neither the order appointing the receiver, nor the scope 
of the duties imposed upon him, nor the condition of the 
title,.or the possession of the property at the date of his 
appointment, or the purport of the pleadings are before 
the court in this printed record. The court is therefore 
in no condition to pass upon or review the action of the 
court below, and say whether its action was proper or 
otherwise. 


But assuming that the appointment of the receiver was 
for the preservation and protection of the property during 
the litigation, and conceding that no supersedeas was ob- 
tained, but that an appeal was taken, and is now pending 
in the court, can, or should this court interfere with the 
action of the court, and vacate its order restoring the 
receiver to the possession of the property, to hold the 
same pending the litigation ? 


We say not. 


As a general rule an appeal does not abrogate the 


powers or functions of a receiver. 
‘Swing v. Townsend, 24 Ohio St. R. p. 1. 


Pending a litigation over property, if it is put in posses- 
sion of a receiver who is vested with the usual powers of 


euch officers, and the defendant appeals from the final 
decree of the court below, in such a case he will not be 
ousted, but will retain possession, notwithstanding the 
ap) eal. . 
High on Injunctions, sec. 161. 
Shenck vs. Peay, 1 Dillon C. C. R. 267. 


In the last case a receiver was put into possession of the 
property, with the usual directions. On the rendition of 
the decree, which amongst other things, required the 
receiver to turn over the property and rents to Peay, the 
complainant in the cross-bill and defendants prayed an 
appeal and gave a supersedeas bond. 


On a subsequent day defendants Shenck & Blers, by 
their solicitors, moved for an order directing the receiver 
to turn over to them the possession of the property and 
the rents in his hands, on the ground that a party who 
appeals and files a supersedeas bond is thereby entitled to 
have delivered to him any moneys or property in the 
hands of a receiver, or in the custody of the court. * * 


Caldwell Dertnet, J., on p. 270, says, “ The motion is 
“overruled. The supersedeas was only intended to cover 
“the actual present liability of the defendants under the 
“decree. Even if the bond was in a penalty equal to the 
‘“ value of all the rents, past, present, and prospective, it 
“ could not have any other effect than to stay the active 
“ operation of the decree, and would not entitle the defend- 
“ants to the active interposition of the court in their 
“ behalf, and the revocation of orders existing at the date 
“of the decree, and to the custody of the property and 
“ moneys in the hands of the receiver in pursuance of such 


“ order.” 
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It is a common exercise of discretion in chancery courts 
to appoint receivers for the preservation of property, 
pending litigation. 

See Cooper’s Daniel Ch. Practice, 2 vol., marginal 
1725-6, and notes. 


And the court below in the exercise of this power, took 
the possession from defendants and put the property in 
the hands of the receiver, and although it decided that the 
complainants were entitled to recover, yet from the decree 
an appeal was taken by defendants, and the court to hold | 
the property pending the appeal has kept the receiver in 
possession, and refuses to allow plaintiffs to take it from 
him pending the litigation. The same power exercised to 
protect the plaintiffs in the first instance is invoked and 
maintained to protect the defendants in the appeal. 


In Merrill v. Elam, 2 Tenn. Ch. R. 513, a full review of 
the cases is had, and in that case an appeal was taken and 
bond given, and the chancellor, during the same term, in 
order to preserve the property pending the appeal, set 
aside the decree and appeal so entered, and appointed a 
receiver, and then gave the party his decree and appeal 
again. And the Supreme Court of Tennessee held his 
action correct, and that the appointment was not revoked 
by the subsequent appeal. 


Courts in Tennessee hold that a receiver may be ap- 
pointed at any stage of a cause, when the facts of the 


case justify it. 


Johnston v. Tucker, 2 Cooper Ch. R. 399. 
Hernshaw, Ward & Co. v. Wells, 9 Hum. 568. 


ag 


And such matters, granting injunctions ahd appointing 
receivers, though interlocutory in their form and nature, 
are so much within the discretion of the subordinate court, 
and necessary for the preservation of the interest of litig- 
ants, that the appellate courts will not interfere therewith. 

Roberson v. Roberson, 3 B. J. Lea 50. 


Beard v. Turnpike Co., 1 Lea 394. 
Code of Tenn., sec. 3933, Thompson & Steeger’s. 


To same effect see 
Foray v. Conrad, 6 Howard 204; 
Railroad Co. v. Soutter, 2 Wall. 510. 


In the opinion by Justice Miller, in the latter case, the 
court says, on page 521: “ The only doubt which the court 
could have on the question arises from the principle that 
the appointment and discharge of a receiver are ordinary 
matters of discretion in the circuit court, with which this 
court will not interfere.” 

“ As a general rule, this proposition is not denied. But 
we do not think it applicable in the case before us.” 

“ While the parties to this suit were fiercely litigating 
the amount of the mortgage debt, and questions of fraud 
in the origin of that debt, the appointment or the dis- 
charge of a receiver for the mortgaged property very 
properly belongs to the discretion of the court in which 
the litigation was pending.” 

And this court in that case only considered the question 
for the reason this court had already settled all the prin- 
ciples of the case. Here in the case at bar the case is still 
for trial on its merits, not having been disposed of. 


In Goddard v. Ordway, 94 U. S. 693, this court lays down 
this elementary principle as follows: “ While the court 
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“below may make the necessary orders to preserve the 
“ fund, and directs its receiver to that extent, it can not 
“place the money beyond the control of any decree 
“that may be made here, for that would be to defeat our 
“ jurisdiction.” Clearly recognizing the principle that 
a receiver appointed by the lower court is not disturbed 
by appeal, but that court retains control of the property 


and receiver pending the appeal. 


On this point see opinion of Hammond, J., in this cause 
on pp. 27 and 28 of record. 


The only remaining question is, Had the court below 
the power to take a new bond after the expiration of sixty 
days, or to amend the order so as to operate as a super- 


secleas ? 


It is manifest from the record that the omission to insert 
‘‘damages”’ in the appeal bond in order to constitute it a 
supersedeas was purely clerical or a mistake. The court 
had directed that a bond with penalty of one thousand 
dollars properly conditioned should operate as a supersedeas, 
inasmuch as the property was in the hands of a receiver 
of the court, and the parties clearly intended to give such 
a bond. See affidavit of Frayser & Poston, record 14, 15. 


This question may be said to be settled now by the de- 
cision in the case of Knickerbocker Life Insurance Co. v. 
Pendleton and others, 115 U. 8. Reports, p. 339. 

? ' 


In that case a judgment was rendered against the plain- 
tiff in error on 19 May, 1881, in the lower court, and a 
writ of error was sued out against P. H. Pendleton alone, 
and the citation only named him and was served on him. 
The appeal bond alone was made to him. Subsequently a 


supersedeas bond was executed payable to all the plaintiffs 
by name, and the subsequent proceedings were generally 
entitled in the name of I’. H. Pendleton et als. 


The court affirmed the judgment at January term, 
1885, but subsequently discovering the defective bond, 
citation and writ of error, recalled their judgment and en- 
tered a rule on the plaintiffs in error to show cause why 
the judgment should not be vacated and the writ of error 
be dismissed. To this rule the defendants plead that the 
writ of error could not be amended. nor the citation—that 
more than three years had elapsed, an: it was beyond the 
powers of the court to allow such an amendment and 
against the precedents established from the foundation of 
the court. Mr. Justice Bradley delivering the opinion, 
held: “ On consideration of the special circumstances of 
the case, we allowed the writ to be amended and a new 
citation to be issued to all the plaintiffs below, and directed 
the cause to be restored to the docket for re-argument.” 


In the case at bar, not only was the penalty in accord- 
ance with the direction of the court, but the parties show 
that they thought they were giving a supersedeas bond, 
and the court finds that it was an oversight and takes a 
proper bond; and we insist that it was fully authorized in 
so doing by the decision in the case just above cited from 
115 U. S. Reports, p. 339, and when taken and approved 
operated as a supersedeas. 


But the cause is now pending in this court on its merits, 
being numbered of the present October 1887 docket, 
and no reason is shown or exists why this court should, 
pending the appeal. interfere with the preservation of the 
property now in the custody and keeping of the lower 
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| court, which took it out of possession of defendants for 
safekeeping, and turn it over to the plaintifis. 


This same question came up at the last term of this 
court, a mandamus having been asked to compel the issu- 
ance of the process recalled by the lower court, but no 
| opinion was delivered, the court simply refusing the appli- 
cation. 

: We therefore insist : 


1st. That no sufficient record is printed to present the 
questions involved—as the record does not show the order 
or pleadings upon which the receiver was appointed, nor 
the scope of his duties. 


2d. That this court will not in a separate proceeding 
review the action of the subordinate court in its control 
of its receiver appointed to protect property in litigation. 


eR etn gen 


iy 3d. That the court below had the power to take the 
proper bond, it being evident that the first bond was exe- 
cuted through mistake or oversight, and that manifest 
A) injustice would result from any other mode of proceeding. 


: 4th. That the question having been examined and deci- 
ded on the mandamus proceeding at the last term, cannot 
again be reviewed. 

See Appendix A for cases referred to. 


D. H. POSTON anp 
L. W. FINLAY, | 
Solicitors for Defendants. 


A ome ee + Car er en 
Se 


ant rd 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


Co Bie Mette we pnp,» 


- 
Cs aim ean 


No. 249. ‘ 


ARTHUR GUNTHER AND FRANK R. FALK, PLAINTIFFS 
IN ERROR, 


Fe a ee ae eee 


US o 


THE OTTAWA BOTTLE AND FLINT GLASS COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF WISCONSIN. 


ERI EEE ON COIR Ge, CRA OE BRM g-gn. Pym cee 
Oe ie a e “ey « 8 


INDEX. 
Original. Print. 
GEGIER cncnce > de chaute tivmebennnn eouding wees niin ghee 1 | ' 
Precipe for summons -- ~~ -- bind coed menginl eqn ecpindibaniiianann 2 1 
PEROOE.. o.n ccc ctnuiicls mattenans <mahe demeaibdteilin anatase 3 1 
CORRE 000 can soe cone cqdinss os samme neon dcemiet mage eeaee 4 2 : 
BERG 6 CORRED acicncnsonans snnced cabins sated 9 5 
EE cuca snansnétumtdeiaen = oer ninieindiians onainniedin 1] 6 
Exhibit A—Agresment between The Ottawa Bottle and Flint 
Glass Co. and A. Gunther and Co., Nov. 29, 1881- 18 9 
Cater esupmensind (tlh .cccus cecuns cccsnscccnsccnnmseasnda 19 i) 
Order continuing trial and allowing amendment to complaint. ....-. 20 10 
en Oudiess continelng GER8. .....< ccccne cesccce cdecesstoceesssnientae 21 ll 
ey Order allowing amendment of pleadiags, &c...... -..--...-....--... , 22 11 
oe RRAEEIE GRO nn ncn tins dens cine oraesede emi ee 23 12 
Se Exhibit A—Agreement between The Ottawa Bottle and Flint 
. ay Glass Co. and A. Gunther and Co., Nov. 29, 1881- 30 15 
234 Vth i cccceninsccinnticintinwasinnanénes setenipenned waned, la 15 
ioe iether Gee. e6ur GIN. . cnc cntitenidittintneemincomncieeieiasmianines 31 16 
* Jrder taking motion under advisement -... .... ..----.~-. ---+------ 32 16 
Order overruling motion for new trial_...----.......- -----.-------- 33 17 
Juedgment 2.222. 222. co ccwe conc co cone comes cece cove ence copenseses 33 17 
Bill of exceptions ... ww. .. 22... 2. enwes cn cnn- cocccecccccccecssess «6=—6D 17 
Biatement oF GURURSG once ccce canee doce ctas connnsigbie nen 35 18 


Instructions to jury ...... ...22. .2..20. -~ -- 2-2 22 on co onne cowwee 


Jupp & DetrweiLer, Printers, Wasuineton, D. C., SerremBer 3, 1890. 


II INDEX. 
Original. Print. 
munsest A--tntement of accent... occ .<ccoc coceos ooo~ coccue 43 21 
rs Ce, s,s apaseteniitinnenenth aininelinn elite 44 22 
Judge’s certificate _.___.- EMT IOLA MES Re Me oe ee 
Supersedeas bond_____.-______. Le AA pean Geran ager ey 
ON A TEL RO LE ELE” meee 
EET SOS TONLE AT PTT CLOT 
Writ of error Le ge tr pe, eM ee er SE RL Py ON ole 
Citation _____- sis emi iii a i le 67 33 


_—, 


Bo 


ARTHUR GUNTHER ET AL. VS. OTTAWA B. AND F. G. CO. 1 


1 Circuit Court of the United States for the Eastern District of 
Wisconsin. . 


Unitep States OF AMERICA, \ 
Eastern District of Wisconsin, 


At a stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and held, according to law, at 
the city of Milwaukee, in said district, on the first Monday (being 
the third day) of January, A. D. 1887—present, the Honorable Charles 
EK. Dyer, district judge, presiding; Francis H. West, marshal, and 
oe Kurtz, ttc other, the following proceedings were 
iad, to wit: 


Tue Orrawa Bortie & Fiint Giass Company 
vs. At Law. 


ArTHurR GuNTHER & FRANK R. FALK. 


Be it remembered that heretofore, to wit, on the 3rd day of Sep- 
tember, A. D. 1885, came the above-named Ottawa Bottle and Flint 
Glass Company, plaintiff, by its attorney, Mr. W. J. Turner, and filed 

its priecipe for a summons against the. above-named defend- 
2 ants, Arthur Gunther — , together with its com- 

plaint, to be served, and bond for costs approved by the clerk ; 
which przecipe is as follows, to wit: 


Precipe for Summons. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


v8. 


OrrawaA Borr_e AND Fiint Grass Company, Plaintiff, 
ArtTHuR GUENTHER and Frank R. Fak, Defendants. 


To E. Kurtz, Esq., clerk of said court: 


Please issue summons in the above-entitled action, complaint 
served, answer to be served on plaintiff’s attorney at No. 112 Wis- 


consin street, Milwaukee, Wisconsin. 
W. J. TURNER, 
Plaintiff’s Att'y. 


Whereupon a summons issued, returnable according to law, with 
said complaint annexed, as follows: 


1—249 


2 ARTHUR GUNTHER ET ATI. VS. 


3 Circuit Court of the United States for the Eastern District of 2 
Wisconsin. 


[seat.]} Tue Orrawa Borrie anp F.int GLAss re 
Plaintiff, 


v8. 
ArTHUR GUENTHER & FRANK R. Fak, Defendants. | 


The President of the United States of America to the said de- 
fendants : 
You are hereby summoned to appear within twenty days after ] 

service of this summons, exclusive of the day of service, and defend 

the above-entitled action in the court aforesaid ; and in case of your 

failure so to do judgment will be rendered against you according to 

the demand of the complaint, of which a copy is herewith served 
upon you. 

The marshal of said district is hereby commanded to serve this 
summons and make due return thereto. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the city of Milwaukee, in the said 
eastern district of Wisconsin, this 3rd day of September, in the year <j 
of our Lord one thousand eight hundred and eighty-five, and of the | 


e 


Independence of the United States the 110th. | 
EDWARD KURTZ, Clerk. 
W. J. TURNER, 
Plaintiff’s Attorney; P. O. Address, Milwaukee, Wis. 


4 Complaint. 


United States Cireuit Court, Eastern District of Wisconsin. 


v8. 


THe Orrawa Borrite AND FLINT GLAss Company, Plaintiff, 
ARTHUR GUENTHER and Frank R. Fak, Defendants. 


The plaintiff in this its complaint, appearing herein by W. J. 
Turner, its attorney, respectfully shows unto said court— 

That said plaintiff is now and was at all of the times stated in 
this complaint a corporation duly organized, created, and existing 
under the laws of the State of Illinois and is now a citizen of said 
— of Illinois. 

That said defendants were during the years 1881 and 1882 co- 
partners, doing business as such in the city of Milwaukee, in the 
State of Wisconsin, under the firm name of A. Guenther & Com- 

any. , 

That said defendants are each of them a resident and citizen of 
the State of Wisconsin. 

That the business of said plaintiff is the manufacture of bottles, 
and is carried on in the State of Illinois, and that on or about the 
6th day of December, 1881, the said defendants, as such copartners, 

entered into a contract with said plaintiff to manufacture for 
5 them six thousand gross of glass quart export beer bottles, 
to be delivered and shipped to said defendants, as such co- 
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partners, between the date of said contract and the- 3lst day of 
August, 1882. 

That said firm undertook and promised to receive said bottles 
from said plaintiff and to pay said plaintiff therefor at the rate of 
$6.00 per gross, payments to be made for said bottles sixty days from 
the date of shipment of any quantity of bottles which might be 
shipped by said plaintiff to said defendants; and it was further 
agreed that the plaintiff should draw drafts upon the defendants, 
payable at sixty days from the date of the bill of lading of each lot 
of bottles shipped by the plaintiff as aforesaid to the defendants, 
and that the defendants should accept said drafts and pay the same 
when due. 

That in pursuance of said agreement the said plaintiff had, prior 
to the 3lst day of August, 1882, manufactured at its place of busi- 
ness in Illinois the six thousand gross of bottles for said defendants 
aud had them all ready for delivery prior to June 30, 1882, and did, 
prior to the said 31st day of yom 1882, whenever requested by 
said firm, deliver and ship to them such quantities of bottles as 
they demanded, and that before the 3lst day of August, 1882, the 

defendants requested that the time for the delivery of said 
6 bottles be extended for a short period, and by reason of such 
request the plaintiff did not ship the entire 6,000 gross of 
bottles to the defendants prior to the 31st day of August, 1882, but, 


nevertheless, did not waive any of its rights under said contract nor 


release the defendants from the obligation thereof, so that between 
the 23d day of December, 1881, and the 12th day of December, 1882, 
the plaintiff furnished to the defendant-, at their request, upon said 
contract the sum of 3,893 gross of said bottles. 

That on or about the 12th day of December, 1882, said defendants 
notified said plaintiff that they would receive no more of said bottles, 
and that said plaintiff should ship no more thereof to the said firm, 
and refused to pay the balance due said plaintiff upon said contract. 

That said plaintiff several times prior to the 4th day of October, 
1883, notified the said defendants that said bottles were ready for de- 
livery to them and desired them to receive the same and pay for 
them, but said defendants have refused and neglected and still do 
refuse and neglect to receive or pay for the balance of said bottles. 

That said plaintiff, becoming satisfied that said defendants would 

not fulfill said contract and having said bottles on hand, made 
7 strenuous efforts to sell the same to other parties at the price 
for which the defendants agreed to pay for them, but was 
unable to do so, and did thereafter sell a portion of them at the best 
price that was possible for them to be sold at, to various parties, as 


follows : 
Oct. 4, 1883. To the American Bottling Co.,272 gross 


at $5.50 per gross.-.------~.---. ---- $1,496 00 
Oct. 17, 1883. To the American Bottling Co., 264 gross 
at $5.50 per gross..---.-----.~------- 1,452 00 


Oct. 31, 1883. To the American Bottling Co., 272 gross 
at $5.50 per gross.-.....-..--.----- 1,496 00 
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Nov. 16, 1883. 


ARTHUR GUNTHER ET AL. VS, 


To the Philip Best Brewing Co., 1464 


gross at $5.75 per gross ------------- 840 94 

Nov. 22, 1883. To. G. Heilman, 50 gross at $6.00 per 
SAI. scacmssasusnanse wean auniiiicantininiisabimaaiaiesiastiiaaialn 300 00 

April 21, 1884. To G. Heilman, 50 gross at $6.00 per 
| IID. ccntotssnnine cee wienewiailaiiuaianibiaial 300 00 

April 30, 1884. To Paul Hoppe, 30 gross at $6.00 per 
PD ctinncqessccennewwnenpaninmnnin 180 00 

May 23, 1884. To Franz Brewing Co., 1103 gross at 
SOEO 208 BIE cnnccennes cheese 663 00 

June 7, 1884. To G. Heilman, 50 gross at $6.00 per 
IED ccnsnunmn amine anne: dpmmirdiaiaie 000 00 

June 12, 1884. To Louis Frueling, 122 gross at $6.00 
; SO IEED,. ..nuninanmnnmnnitiiiemeneneen 732 00 

June 27, 1884. To Charles Besser, 50} gross at $6.00 per 
Sa atanpeienctniacindaieeinsiocibiaiiinas 303 00 

June 27,1884. To John Hausman, 15 gross at $6.00 
DOO IEE cnimatine cum winneiien mata 90 00 

July 24,1884. To H. J. Witt, 513 gross at $5.75 per 
er eR ous 296 12 

Aug. 2,1884. To H. J. Witt, 117 gross at $5.75 per 
NN cistssiaity sisi diinieaiiitbabeitiinllptabinanaiiia 672 75 

April 30, 1885. To Adler & Ohlman, 792 gross at $5.20 
I so siintecentins wnimennainnnnttninte 415 15 

May 29,1885. To John Hausman, 15 gross at $6.00 
ID. ccimmsnnnniiniusiisaieniiiiiiisininaaiienetin 90 00 

June 3, 1885. To Wheeler & Hereld, 303 gross at $5.75 
BOT SE nine minima 176 34 


June 12. 1885. 
July 30, 1885. 


To John Walneff, 1404 gross at $5.50 per 
si cintvanebsnrnnitiimisiiniienntn ingen 
To John Hausman, 15 gross at $6.00 per 
I inert prantibcnmiinnininnniannmaniiels 


771 83 
90 00 


which are all of said bottles which said plaintiff has been able, 
using its best efforts, to sell ; so that there now remains on hand of 
said bottles 2243 gross. 

8 That said bottles so remaining on hand are not worth to 
exceed the sum of $5.00 per gross. 

That said defendants upon the bottles so received by them upon 
said contract paid to said plaintiff the sum of $22,242.00, and the 
said plaintiff received from the sales above mentioned the amounts 
above specified sixty days after the dates of said sales respectively, 
said bottles having been sold at the prices above specified on sixty 
days’ time, without interest. 
That there is now due from said defendants to said plaintiff upon 
said contract the sum of $4,168.62. 
Second. For a further and separate cause of action, the plaintiff 


respectfully shows unto the court that in the year 1881 said plaintiff 
sold and delivered to said defendants, as such copartners, at their 
special instance and request, a lot of bottles; that the balance due 
from said defendants to said plaintiff for ‘said bottles sold as afore- 
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suid as been, prior to the commencement of this action, agreed 
upon between said plaintiff and said defendants to be the suin of 
$100.00, no part of which has been paid, and the whole thereof is 
now due and has been due since the 1st day of December, 1881, and 
the plaintiff has frequently demanded payment thereof, aud the de- 
fendants have refused and neglected to pay the same. 
9 Wherefore the plaintiff demands judgment against said 
defendants for the sum of $4,168.62 and interest and for the 
further sum of $100.00, with interest thereon from the first day of 
December, 1881, and for the costs of this action. : 


W. J. TURNER, 
Plaintiff’s Attorney. 


STATE OF ILLINOIs, Ae 
La Salle County, { 


Cairo D. Trimble, being sworn, deposes aud savs that he is the 
secretary and treasurer of the plaintiff, which is a corporation; that 
he has heard the foregoing complaint read and knows the contents 
thereof, and that the same is true to his own knowledge; that the 
reason that he makes the verification is because said plaintiff is a 
corporation and he is one of the officers thereof. 


CAIRO D. TRIMBLE. 


Subscribed and sworn to before me this 3lst day of August, A. D. 
1885. 


[SEAL. ] PATRICK FINLEN, 
Clerk of County Court. 


Return to Summons. 
Summons & complaint returned. 


“Served on the within-named Frank R. Falk by leaving a copy of 
this summons and complaint at his usual place of abode in presence 
of a member of the family of suitable age and discretion, to 

10 wit, Miss E. Wahl, whom I informed of the contents thereof, 
he not being found, this fourth day of September, A. D. 1885. 
Served on the within-named Arthur Guenther by leaving a copy of 
this summons and complaint at his usual place of abode, at Pine 
Lake, Wisconsin, in presence of a member of his family of suitable 
age and discretion, to wit, his wife, whom | informed of the con- 
tents thereof, he not being found, this third day of September, A. D. 


1885. 
F. H. WEST, Marshal.” 
Fees, $9.66. 


October 19, 1885—This day came the defendants, by their at- 
torneys, Messrs. Cotzhausen, Sylvester, Scheiber & Sloan, and filed 
their answer as follows: 


6 ARTHUR GUNTHER ET AL. VS. 


11 Answer. 
United States Circuit Court, Eastern District of Wisconsin. 


Orrawa Borrie AND Fuint Grass Company, Plaintiff, 
vs. 
ARTHUR GUNTHER and Frank R. Fax, Defendants. 


And now come the defendants in the above action and, for answer 
to the first cause of action set forth in the complaint of the plaintiff 
herein, admit the corporate existence of the plaintiff; that it is a 
citizen of Illinois; that the defendants are citizens of Wisconsin, 
and were copartners during the years 1881 and 1882 under the firm 
name of “A. Gunther and Co.,” as alleged in said complaint. 

Further answering, defendants deny that on the 6th day of De- 
cember, 1881, or at any other time these defendants entered into the 
contract with the plaintiff mentioned at folios two, three, and four 
of said complaint, but, on the contrary, allege that on the 29th day 
of November, 1881, these defendants entered into a contract with 
the plaintiff for the sale and delivery of certain bottles, a copy 
whereof is hereto annexed, marked “ Exhibit A,” and made a part 
of thisanswer, and which is the contract under which the shipments 
of bottles were made, referred to in said first cause of action in said 

complaint mentioned. 
12 Defendants, further answering, admit that the plaintiff has 

furnished and delivered a number of car-loads of bottles on 
account of said contract, which were invoiced to defendants as con- 
taining 3,893 gross of bottles, as alleged in the complaint; but these 
defendants deny that said invoices were correct, or that 3,893 gross 
of bottles were received by defendants, as alleged in the complaint; 
but, on the contrary, the defendants allege that the number of bottles 
shipped by plaintiff and received by defendants on said contract 
was 2,67911 gross, by actual count, and no more. 

Defendants, further answering, allege that at the time of making 
said agreement the defendants were engaged in the business of bot- 
tling beer for export at the city of Milwaukee; that the bottles men- 
tioned in said contract were contracted for and agreed to be furnished 
by the plaintiff for a special purpose, to wit, to be used by defend- 
ants in theirsaid business of bottling beer for export, and were war- 
ranted by the plaintiff to be of the best quality, strong and dura- 
ble,and suitable for the purpose for which they were to be furnished. 

That said defendants, on receipt of said bottles, commenced to 
use the same forthe purpose for which they were furnished as afore- 
said, to wit, in bottling beer for export, but that said bottles were so 
defective either in the quality of glass or method of manufacture, 
or both, that in subjecting the same to the ordinary process of filling 
and steaming a large quantity of the same proved unfit for the pur- 

pose for which they were purchased, and, although great care 
13 was used in such process of bottling, corking, and steaming, 
large numbers of said bottles were broken and both bottles 
and contents were destroyed and lost; that the quality of nearly 
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every subsequent consignment thereof was equally defective ; that 
the defendants duly notified said plaintiff of such defects and 
breakage from time to time as the same occurred and was ascer- 
tained, and that it would be impossible to continue using the same 
if such defective oy was continued and unless a better quality 


' of bottles was furnished. 


That said plaintiff each time, in response to such complaints, 
promised and agreed in substance that if defendants would continue 
to receive said bottles that the quality of subsequent consignments 
should be perfect, according to agreement. 

That, relying on such promises, defendants continued to receive 
said bottles under said contract until on or about the 12th day of 
December, 1882, when, finding that the bottles continued to be de- 
fective and the breakage increasing to such an extentas to seriously 
hinder and impede the business of defendants, they then and there 
informed the plaintiff in substance that by reason of the premises 
they could not receive any more bottles under said contract, and for 
the reasons aforesaid did thereafter refuse to receive any more bot- 
tles under said contract. 

That by reason of the premises these defendants have sustained 
great loss and damage, to wit, more than two thousand dollars, for 
breakage, loss of beer, corks, labor, and delay and hindrance to their 

business. 
14 Defendants, further answering, deny that they are in- 
debted to said plaintiff in thesum of four thousand one hun- 
dred and sixty-eight 3) dollars, as alleged in the complaint, or in 
any other sum, and further deny each and every allegation in said 
complaint contained or in conflict or at variance with the foregoing 
allegations. 

Defendants, for answer to the second cause of action set forth in 
the complaint, admit the sale and delivery in the year 1881 of a 
lot of bottles, as alleged in the complaint, but deny that there is a 
balance due on account thereof of one hundred dollars or any other 
sum. On the contrary, these defendants allege that the balance re- 
maining due on account of said purchase was paid in full long be- 
fore the commencement of this action. 

For a further and separate defense and by way of counter-claim 
to the causes of action set forth in the complaint, these defendants 
allege the corporate existence and citizenship of the plaintiff, the 
copartnersbip and citzenship of the defendants, as admitted in folios 
1 and 2 of this answer, without repeating the same at length. 

That between the 10th day of October, 1881, and the 12th day of 
December, 1882, these defendants purchased of the plaintiff a num- 
ber of car-loads of beer bottles, consisting partly of quarts and partly 
of pints, at the agreed price of six-dollars per gross for quart bottles 
and four ;°5 dollars per gross for pint bottles. 

That each car-load or consignment of said bottles was accom- 

panied by an invoice or bill of lading; that according to 
15 such invoices there purported to be shipped to defendants on 
account of said purchase 4,993,'; gross of quart bottles and 


VS. 


ARTHUR GUNTHER ET AL. 


178} gross of pint bottles, amounting at said contract price to the 
sum of thirty thousand seven hundred sixty-four 79% dollars. 

That it was the custom of the plaintiff to accompany each of said 
invoices with a bill of exchange drawn on these defendants or a 
promissory note, as the case might be, for the full purchase price 
thereof, with the request that the same be accepted or signed anc 
returned immediately, and with the understanding and agreement 
that in case of any shortage on actual count a corresponding rebate 
or allowance would be made; that all the acceptances or notes thus 
given by defendants on account of said purchase have been paid ; 
that upon actual count the shortage upon said consignment was 
50% gross of quart bottles and 10,', gross of pint bottles, amounting 
at the rate aforesaid to $351.63: that defendants have overpaid 
therefor the sum of $351.65, and that there is due from plaintiff to 
defendants on account thereof the sum of $551.63, with average in- 
terest thereon at seven per cent. per annum from May Ist, 1882. 

Defendants further allege, by way of counter-claim, that at the 
time of making said purchases of bottles the defendants were en- 
gaged in the business of bottling beer for export at the city of Mil- 
waukee; that the bottles purchased as aforesaid were contracted for 
and agreed to be furnished by the. plaintiff for a special purpose, to 

wit, to be used by defendants in their said business of bottling 
16 beer for export, and were warranted by the plaintiff to be of 

the best quality, strong and durable, and suitable for the pur- 
pose for which they were to be furnished. 

That these defendants on receipt of said botiles commenced to use 
the same for the purpose for which they were furnished as aforesaid, 
to wit, in bottling beer for export, but that said bottles were so de- 
fective, either in the quality of the glass or method of manufacture, 
or both, that in subjecting the same to the ordinary process of filling 
and steaming a large quantity of the same proved unfit for the pur- 
pose for which they were purchased, and, although great care was 
used in such process of boiling, corking, and steaming, large num- 
bers of said bottles were broken and both bottles and contents were 
destroyed and lost; that the quality of nearly every subsequent con- 
signment thereof was equally defective; that the defendants duly 
notified said plaintiff of such defects and breakage from time to time 
as the same occurred and was acertained. 

That by reason of the breakage of said bottles, the loss of beer 
therein contained, corks, labor, loss of time, and hindrance to the 
business of the defendants they have sustained damage in the sum 
of two thousand dollars and more. 

Wherefore these defendants demand judgment for the sum of 
$2,351 68, with interest at seven per cent. on three hundred fifty- 
one & ,',3; dollars thereof from May 1, 1882, and that the plaintiff’s 
complaint be dismissed with costs. 

COTZHAUSEN, SYLVESTER, 
SCHEIBER “G SLOAN, 
Defendants’ Attorneys. 
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17 STATE OF sree 
Milwaukee County, 


Arthur Gunther, being first duly sworn, on oath deposes and says 
that he is one of the defendants in above action, who are united in . 
interest and plead together, and is acquainted with the facts; that 
the foregoing answer is true to his own knowledge except as to the 
matters therein stated on information and belief, and as to those 
matters he believes it to be true. 

A. GUNTHER. 


Subscribed and sworn to before me this 17 day of October, 1885. 
GEORGE SYLVESTER, 
Notary Pablic, Milwaukee Co., Wis. 


18 Exurpit “A.” 


Agreement made and entered into between the Ottawa Bottle and 
Flint Glass Company, of the city of Ottawa, county of La Salle, State 
of Illinois, of the first part, and A. Gunther and Company, of the 
city of Milwaukee, Wisconsin, of the second part, witnesseth : 

That the party of the first part agrees to make and furnish for the 
party of the second part, free on board cars, at their works in said 
city of Ottawa, six thousand gross of bottles known as G quart ex- 
port beer bottles for delivery between the first day of December, 
1881, and the first day of September, 1882, said bottles to be shipped 
at the mutual convenience of the parties hereto, the same to be re- 
ceived and paid for by said party of the second part at the rate of 
six dollars per gross net by note at sixty days from date of each con- 
signment, free on board cars as aforesaid, or by cash, deducting two 
per cent. from the gross amount of such consignment, at the option 
of the party of the second part. 

Witness the hands of the parties aforesaid this twenty-ninth day 
of November, A. D. 1881, at Milwaukee, Wisconsin. 


THE OTTAWA BOTTLE AND FLINT GLASS 
COMPANY. 

C. D. TRIMBLE, See’y. 

A. GUNTHER & CO. 


19 October 28, 1886.—This day came the parties, by their 
counsel, and on application of the plaintiff it is ordered by 
the court that this cause be, and hereby is, continued. 


And now, at this same term, to wit, January term, 1887, and on 


the eightieth day of said term, to wit, on the 9th day of May, A. D. 
1887, the following proceedings were had, to wit: 
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v8. 


Tue Orrawa BorTrLe AND Fuiint Gruass CoMPANY 
At Law. 
ArtTHUR GUENTHER & FRANK R. FALK. 


This day came the parties, by their counsel—Messrs. N. J. Turner 
and Hiram T. Gilbert appearing for the plaintiff, and Messrs. Fred- 
erick Scheiber and H. C. Sloan for the defendant—and the issue 
herein came on to be tried ; whereupon a jury was called to try the 
same, who came, to wit, F. R. Ellis, eatin. W. Swift, John Meincke, 
Joseph Wood, Nathaniel Merrill, Sidney B. Knox, Benjamin 
Skidmore, A. W. Hall, George H. Wolcott, F. R. Christiansen, P. E. 
Dutcher, and John W. Greenwood, twelve free, honest, and lawful 

men of the district, who were severally sworn and empan- 
20 nelled; and, the trial not being concluded, the same was by 
consent adjourned until Thursday, the 19th day of May in- 


stant. 


And afterwards, to wit, on the eighty-fifth day of said term, to 
wit, on the 19th day of May, A. D. 1887, the following proceedings 
were had, to wit: 


Amendment to Complaint Allowed and Trial Resumed. 


Tue Orrawa Bortie & Fiint GiAss Company 
v8. At Law. 
ARTHUR GUENTHER & FRAFK R. FALK. 


This day came the parties, by their counsel, and also the said 
jurors of the jury, when, by consent, the juror John W. Greenwood 
was excused from further attendance, and the said counsel in open 
court agreed that the trial proceed with the remaining eleven jurors, 
and that their verdict be taken with same force and effect as the 
verdict of the twelve; and, on motion of plaintiff's counsel, they 
were allowed to amend the complaint herein by striking out the 
figures “ 3,893,” in the first line of the second page of said complaint, 
and inserting in place thereof the figures 3,716 gross and one doz., 
and by striking out the figures “ $22,242.00” where they occur in 

the 5th line from the bottom of said page two and inserting 
21 in place thereof the figures $21,443.25; and the trial of «the 

issue herein was thereupon resumed before the remainin 
eleven jurors, and, not being concluded, the same was sient 
until to-morrow morning. 


And afterwards, to wit, on the eighty-sixth day of said term, to 
wit, on the 20th day of May, A. D. 1887, the following proceedings 
were had, to wit: 
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Trial Resumed. 


Tue Orrawa Borr ie & Fiint Giass Company 
v8. At Law. 
ARTHUR GUNTHER & Frank R. FALE. 


This day came the parties, by their counsel, and also the jurorsof 
the jury, and the trial of the issue herein was resumed, and, not being 
concluded, the same was adjourned until to-morrow morning. 


And afterwards, to wit, on the eighty-seventh day of-said term, to 
wit, on thie 21st day of May, A. D. 1887, the following proceedings 
were had, to wit: | 


Trial Resumed. 


Tue Orrawa Bottr.ie & Fiint GLAss ComMPANY 
vs. At Law. 
ARTHUR GUENTHER & FRANK R. FALK. 


This day came the parties, by their counsel, and also the 

22 jurors of the jury, and the trial of the issue herein was re- 

sumed,and, not being concluded, the same was adjourned until 
Monday morning next. 


And afterwards, to wit, on the eighty-eighth day of said term, to 
wit, on the 23rd day of May, A. D. 1887, the following proceedings 
were had, to wit: 


Order Allowing Amendment of Pleadings and Trial Resumed. 


THe Orrawa Bortrie & FLint Guass CompANy 
v8. At Law. 
ArTHUR GUENTHER & Frank R. FALK. 


This day came the parties, by their counsel,and alsothe jurorsof the 
jury, when, by consent, the juror P. E. Dutches was excused from 
further attendance, and the said counsel, in open court, agreed that 
the trial proceed with the remaining ten jurors, and that their ver- 
dict be taken with the same force and effect as the verdict of a jury 
of twelve ; and, on motion of the defendants, by their counsel, they 
were allowed to amend the ad damaum of their answer and counter- 
claim so as to make the amount of damages claimed by them 
$5,749.34 ; and, on motion of plaintiffs counsel, they were allowed to 
amend the complaint by increasing the ad damnum to $4,420.64 ; 
and the trial of the issue herein was thereupon resumed before the 
remaining ten jurors, and, not being concluded, the same was ad- 
journed until to-morrow morning and amended answer filed as fol- 


lows : 
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23 Amended Answer. 
United States Circuit Court, Eastern District of Wisconsin. 


Orrawa BorrLe & Furst GLass te 
vs. 
Artaur Guntrner & FRANK R. FALK. 


Pursuant to leave granted upon the trial of this cause the defend- 
ants now file their amended answer as follows: 

Said defendants, for answer to the first cause of action set forth in 
the complaint of the plaintiff herein, admit the corporate existence 
of the plaintiff; that it is a citizen of Lllinois; that the defendants 
are citizens of Wisconsin, and were copartuers during the years 1881 
and 1882 under the firm name of A. Gunther & Co., as alleged in 
said complaint. 

Further answering, the defendants deny that on the 6th day of 
December, 1881, or at any other time, these defendants entered into 
the contract with the plainiiff mentioned at folios two, three, and 
four of said complaint, but, on the contrary, allege that on the 
29th day of November, 1881, these defendants entered into a con- 
tract with the plaintiff for the sale and delivery of certain bottles, 
a copy whereof is hereto annexed, marked “ Exhibit A,” and made 
apart of this answer, and which is the contract under which the 
shipments of bottles were made referred to in said first cause of 
action in said complaint mentioned. 

Defendants, further answering, admit that the plaintiff has 

furnished and delivered a number of car loads of bottles 
24 on account of said contract, which were invoiced to defend- 

ants as containing 3,893 gross of bottles, as alleged in the 
complaint; but these defendants deny that said invoices were correct 
or that 3,893 gross of bottles were received by defendants, as alleged 
in the complaint; but, on the contrary, the defendants allege that the 
number of bottles delivered by the plaintiff to defendants upon said 
contract did not exceed 3,716,;'; gross, but that of that number the 
defendants actually received at their bottling works only 3,666 gross. 

Defendants, further answering, allege that at the time of making 
said agreement the defendants were engaged in the business of bot- 
tling beer for export at the city of Milwaukee, and had been engaged 
in said business for a number of years next prior to that time; that 
at the time of making said agreement, and during all the time they 
were engaged in said business prior thereto, in the process of pre- 
paring beer for export it was necessary in their said business, as 
well as in the business of all other bottlers of beer for export in this 
country, to subject the bottles filled with beer toa process of heating, 
conducted in the following manner, to wit, by placing the bottles so 
filled with beer into a vat or other receptacle, then covering the same 
with cold water, and then gradually injecting steam into such water 
so as to heat the same to a temperature varying from 50 to 65 de- 
grees Reaumer, or 144.5 to 178.25 degrees Fahrenheit, which process 
of heating was necessary to prepare the beer in said bottles for ex- 
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port and preservation ; that at the time said agreement was made 
| the plaintiff well knew that the process aforementioned was 
25 essential in the use of bottles for bottling beer for export, and 
that the words “quart export beer bottles” were then well 
understood in the trade, and also by the plaintiff and defendants, to 
signify quart beer bottles so made, manufactured, and constructed, 
and of such kind, condition, and quality that they would with safety 
withstand the process of heating when filled with beer in the man- 
ner above described. 

Defendants further say that in the course of their said business, 
and prior to the 12th day of December, 1882, they used a large por- 
tion of the said 3,666 gross of bottles which up to that time had 
been received by them, and since then have used all the remainder 
of the said 3,666 gross, and that in such use of said bottles defend- 
ants found and ascertained, as the fact was and is, that at least 
fourteen per cent. (14%) of said bottles broke when su djected to the 
said process of heating to a temperature not exceeding 150 degrees 
Fahrenheit, said process being conducted by the defendants in a 
safe and proper mauner and in the manner which was then in com- - 
mon use among beer bottlers in this country, and that in such use of 
said bottles they, the defendants, lost not only 14 per cent. of the 
bottles so used, but also the beer contained in said bottles so broken, 
which, on the breaking of said bottles, was lost in the water in which 
said bottles were heated as aforesaid, and also lost the corks and 
wires used in corking said broken bottles prior to said process of 
heating, by all of which they sustained damage to the amount of 
$5,749.34; that the defendants having been informed by the plain- 
tiff that al] of the bottles contracted for in said agreement had been 

before that time, to wit, before December 12th, 1882, manu- 
26 _—factured by the plaintiff in the same manner and of the same 

material and that they were all alike in construction and 
manufacture, the defendants had good reason to believe and did 
believe that that portion of said bottles which had then not yet 
been delivered were quite as defective and as much liable to break- 
age as were the bottles which they had up to that time tried and 
used, and they, the defendants, then and there, to wit, on or about 
December 12, 1882, and thenceforth, refused to receive any more of 
said bottles under said contract, as they then had a good right to do. 

For a further and separate defense herein the defendants alle 
that prior to the commencement of this action they paid the plaintiff 
in full for all of said 3,716,, gross bottles so by it delivered as afore- 
said, except $953.25, which sui still remains unpaid, 

Further answering said complaint and by way of counter-claim 
to plaintiff's pretended demand, these defendants allege that at the 
time of making the agreement hereinafter mentioned they were, 
and a long time prior thereto had been, engaged in the business of 
bottling beer for exportation at the city of Milwaukee, and the plain- 
tiff was engaged in the business of manufacturing bottles at Ottowa, 
in the State of Illinois. 

That on the 29th day of November, 1881, the plaintiff and de- 
fendants entered into and made an agreement in writing, a copy 
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whereof, marked “ Exhibit A,” is hereunto annexed, which is the 
same agreement mentioned in the defensive part of this answer. 
That atthe time of making said agreement, and during all 
27 the time prior thereto they were engaged in said business of 
bottling beer for exportation, it was necessary in the process of 
preparing beer for exportation in bottles in their said business, as well 
as in the business of all other bottlers of beer for exportation in this 
country, to subject the bottles filled with beer toa process of heating, 
conducted in the following manner, to wit, by placing the bottles 
filled with beer into a vat or other receptacle, then covering the 
same with cold water, and then gradually injecting steam into such 
water so as to heat the same to a temperature varying from 50 to 
65 degrees Reaumer, or from 144.5 to 178.25 degrees Fahrenheit, 
which process of heating was necessary to prepare the beer in said 
bottles for exportand preservation; that at the time said agreement 
was made the plaintiff well knew that the process aforementioned 
was essential in the use of bottles for bottling beer for export, and 
that the words “ quart export beer bottles” were then well under- 
- stood in the trade, and also by the plaintiff and defendants, to signify 
quart beer bottles so made, manufactured, and constructed, and of 
such kind, condition, and quality that they would with safety with- 
stand the process of heating when filled with beer in the manner 
above described, and that in and by said contract the plaintiff in- 
pliedly warranted that all the bottles which they should deliver 
under said contract would and should be so made, and shou!d be of 
such kind, condition, and quality that they would with safety with- 
stand the said process of heating when filled with beer in the 
manner above described. 
Defendants further say that in the course of their said 
28 business and prior to the 12th day of December, 1882, they 
used a large portion of the said 3,666 gross of bottles which 
up to that time had been received by them, and since then have 
used all the remainder of said 3,666 gross, and that in such use of 
said bottles defendants found and ascertained, as the fact was and is, 
that at least fourteen per cent. (14%) of said bottles broke when 
subjected to said process of heating to a temperature not exceeding 
150 degrees Fahrenheit, said process being conducted by the de- 
fendants in a safe and proper manner and in the manner which 
was then in common use among beer bottlers in this country, and 
that in such use of said bottles they, the defendants, lost not only 
14 per cent. of the bottles so used, but also the beer contained in 
said bottles so broken, which, on the breaking of said bottles, was 
lost in the water in which said bottles were heated as aforesaid, and 
also lost the corks and wires used in corking said broken bottles 
prior to said process of heating; that, allowing a breakage of two 
per cent. (2%) as being inevitable and unavoidable, there remained 
au breakage of 12 per cent. of said 3,666 gross of bottles due and 
owing entirely to the insufficiency and defective condition of said 
bottles, which under said implied warranty the plaintiff is in duty 
bound to make good to these defendants; that the damage which 
so accrued to these defendants by reason of the said breakage of 12 
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r cent. of said 3,666 gross of bottles, consisting in the loss of said 

roken bottles, beer, corks, and wire as aforesaid, amounts to 
$5,749.34. 

Wherefore these defendants demand judgment against the plain- 

tiff that the plaintiff’s complaint be dismissed, and for their 

29 said counter-claim in the said sum of $5,749.34, besides the 


cost of this action. 
COTZHAUSEN, SYLVESTER, 
SCHEIBER & SLOAN, 
Defendants’ Attorneys. 


30 Exnuipit A. 


Agreement made and entered into between the Ottawa Bottle and 
Flint Glass Company, of the city of Ottawa, county of La Salle, State 
of Illinois, of the first part, ond A. Gunther and Company, of the 
city of Milwaukee, Wisconsin, of the second part, witnesseth : 


That the party of the first part agrees to make and furnish for the 
party of the second pant free on board cars at their works, in said 
city of Ottawa, six thousand gross of bottles, known as quart export 
beer bottles, for delivery between the first day of December, 1881, 
und the first day of September, 1882, said bottles to be shipped at 
the mutual convenience of the parties hereto, the same to be received 
and paid for by said party of the second part at the rate of six dol- 
lars per gross, nett, by note at sixty days from date of eaeh consign- 
ment, free on board cars as aforesaid, or by cash, deducting two per 
cent. from the gross amount of such consignment, at the option of 
the party of the second part. 

Witness the hands of the parties aforesaid this twenty-ninth day 
of November, A. D. 1881, at Milwaukee, Wisconsin. 

THE OTTAWA BOTTLE AND FLINT 
GLASS COMPANY. 

C. D. TRIMBLE, See’y. 

A. GUNTHER & CO. 


31 And afterwards, to wit, on the eighty-ninth day of said 
term, to wit, on the 24th day of May, A. D. 1887, the follow- 
ing proceedings were had, to wit: 


Verdict for Plaintiff. 


Tue Orrawa BortrLe & Fiuint Grass Company 
vs. At Law. 
ARTHUR GUENTHER & FRANK R. FALK. 


This day came the parties, by their counsel, and also the jurors of 
the jury, and the trial of the issue herein was resumed; and the 
jurors of the jury aforesaid, being charged by the court, retired to 
their room, under the charge of a sworn officer, to consider of their 
verdict, and afterwards came into court and on their oaths aforesaid 
respectively do say that they find the issue herein in favor of the plain- 
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tiff and assess the damages to the said plaintiff at the sum of four 
thousand four hundred and twenty dollars and sixty-four cents; 
and came the defendants, by their counsel, and moved the court for 
a new trial for reasons filed as follows: 


Motion for New Trial. 
United States Circuit Court, Eastern District of Wisconsin. 


Orrawa Borrite & Fruint Guass Company 
vs. 
Artuur GuNnTHER & FRANK R. FALK. 


Now come the above-named defendants, by Cotzhausen, 

32 Sylvester, Scheiber & Sloan, their attorneys, and move the 

court to set aside the verdict of the jury rendered herein on 

the 24th day of May, 1887, and for a new trial on the following 
grounds: 


1. The said verdict is contrary to the evidence in the case. 

2. Said verdict is contrary to law. 

3. The court erred in instructing the jury that in determining 
whether the bottles furnished by the plaintitf to the defendants were 
of the quality required by the contract, and whether there had been 
the alleged excessive breakage when tested by defendants, they must 
consider the fact that, after knowledge of the alleged successive 
breakage of bottles, the defendants ordered further shipments of the 
same and paid the contract price thereof. 

COTZHAUSEN, SYLVESTER, 
SCHEIBER & SLOAN, 
Defendants’ Attorneys. 


And afterwards, to wit, on the ninety-ninth day of said term, to » 


wit, on the 20th day of June, A. D. 1887, the following proceedings 
were had, to wit: 


Hearing of Motion for New Trial. 


Ture Orrawa Borrie & FLInt GrLass COMPANY 
US 


. At Law. 
ARTHUR GUNTHER & FRANK R. FALK. 


This day the motion of the defendants for a new trial came 

33 ou to be heard and was argued by Messrs. Scheiber & Sloan 

on behalf of said defendants and by Messrs. Turner and Gil- 

bert in opposition on behalf of the plaintiff, and submitted, when 
the court took the same under consideration. 


And afterwards, to wit, on the one hundred and first day of said 
term, to wit, on the 22nd day of June, A. D. 1887, the following pro- 
ceedings were had, to wit: 


iw 


4 


A 
a 


< 


i 
e 
' 

: 


ot > ‘ os 
ee ae 


; —. : aa? 
ts gre al ee #4 rae | Ng eee es 2 P ¥ 
aa, ak ©" csgaabied 2. {o et i ia Gs AOR: y, ; 
4 “Sith: ; ss * i 63k ae sie 


THE OTTAWA BOTTLE AND FLINT GLASS CO. _ 17 


Order Overruling Motion for New Trial. 


Tur Orrawa Borrie & Fiint GLass Company 
vs. At Law. 
ARTHUR GUNTHER & FRANK R. FALk. 


This day came the parties, by their counsel, and, on consideration 
of the motion of the defendants for a new trial and the arguments 
of counsel thereon, it is ordered by the court that said motion be, 
and hereby is, overruled ; to which order the defendant- filed ex- 
ceptions. . 


Judgment. 


Whereupon it is considered and adjudged by this court now here 
that the plaintiff do have and recover of the said defendants, Arthur 
Guenther and Frank R. Falk, the sum of fuur thousand four hun- 
dred and twenty dollars and sixty-four cents damage :, so as aforesaid 
assessed by the jury, together with two hundred ana two dollars and 
ninety-two cents, its costs about its said suit in this behalf by it ex- 

pended, and that it have execution therefor. 
34 Judgment-roll signed June 22nd, A. D. 1887. 
EDWARD KURTZ, Clerk. 


PRODI cn cudciwtnineon $4,420 64 
EE .ncoccsnumenmen 202 92 


$4,623 56 
June 30, 1887.—Bill of exceptions signed and filed as follows 


| 35 United States Circuit Court, Eastern District of Wisconsin. 


OrrawaA BortLte & FiLint GLass Company ) 
v8. 
A. Guntuer and Frank R, FALK. 
Bill of Exceptions. 


The testimony shows that on the 29th day of November, 1881, the 
parties entered into a contract in writing by which the plaintiff, a 
manufacturer of bottles, at Ottawa, Illinois, agreed to make for and 
furnish to the defendants, a firm then engaged in the bottling of 
beer in the city of Milwaukee, 6,000 gross of bottles known as “ quart 
export beer bottles,” to be delivered free on board cars at Ottawa, 
Illinois, between December Ist, 1551, and September Ist, 1882, and 
to be shipped at the mutual convenience of the partiés. 

And that the defendants were to pay for the bottles $6.00 per 
gross, net, and at their option were io make payment by note at 
60 days from date of each consignment or in cash, deducting in that 
case 2 per cent. from the gross amount of the price of such consign- 


ment. 
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It appears by undisputed evidence in the case that the plaintiff 
manufactured all the bottles which were to be manufactured under 
the contract, and was in readiness to deliver them by the 30th of 

June, 1882. 
36 That the plaintiff, in performance of the contract, shipped 

to the defendants large quantities of the bottles prior to and 
including the month of December, 1882, but that in December, 1882, 
shipments ceased and none were afterwards made because of the re- 
fusal of the defendants to give further orders for bottles and refusal 
to receive the bottles manufactured, so that a large quantity of bot- 
les manufactured under the contract were left on the hands of the 
plaintiff. | 

That the defendants used all the bottles they received from the 
plaintiff and paid for them, except the balance on the later consign- 
inents of $953.25, which remained unpaid at the time of the trial of 
the action. 

By the contract the bottles were all to have been delivered and 
received prior to August 31st, 1882. 

The bottles were delivered to and received by the defendants at 
the following dates, and payments were made thereon by the de- 
fendants at the following dates, as shown by Exhibits One and Two, 
hereunto annexed and made a part hereof. 

The defendants claim and gave testimony to the effect that 14 
per cent. of the bottles broke in steaming. 

The plaintiff gave evidence that not to exceed 2 per cent. of the 
bottles broke in steaming. 

The proof of the defendants showed that, according to the custom 
of the trade, 2 per cent. of breakage was allowed, and it was conceded 
that if the breakage did not exceed 2 per cent., then no claim could 

be made for such breakage by the defendants. 
37 The defendants gave evidence of having made a test of 
breakage of the bottles at the following dates, viz.,in May, Sep- 
tember, & October, 1882, and that the result was a breakage of 14 
per cent. 

At one of these tests the plaintiff was represented by one of its 
officers, and testified that the breakage did not exceed 2 per cent. 

The evidence shows that the defendants made some complaint to 
the plaintiff at about that time the alleged tests were made, but con- 
tinued receiving and ordering bottles after such tests were made. 
The evidence of the plaintiff shows that the defendants, when urged 
by the plaintiff, received some of the bottles remaining undelivered, 
and after the expiration of the contract and the delivery of the last 
bottles several times refused on — ground that they had not room 
in which to store more of the bottles. The defendants’ testimony 
tended to establish the contrary. 

The plaintiff’s testimony showed that the defendants agreed to 
receive the remaining bottles after the delivery to the last and as 
soon as they had room for them. ‘The defendants’ testimony tended 
to establish the contrary. 

The plaintiff gave evidence of the test of undelivered bottles, and 
that there was not a breakage exceeding 2 per cent.; also evidence 
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that the defendants, before the making of this contract, had had 

bottles from the plaintiff and a larger amount than the ones in- 

cluded in this contract, and that these bottles included in the con- 

tract were made after the same formula and in the furnaces with the 
same material as those of the previous contract. 

38 There was testimony given to support each of the ques- 
tions and issues submitted to the jury by the court and 

specifically stated in the charge of the court to the jury. 

The court, in stating the issue arising upon the question of im- 
plied warranty, instructed the jury as follows: 

“ Under the contract in question it became the duty of the plain- 
tiff to furnish to the defendants what were known in the trade as 
‘quart export beer bottles ’—that is, beer bottles which shoul. con- 
form as to kind, condition, and quality to what would be under- 
stood by the trade from the term ‘ export beer bottles’—the word 
‘export’ being descriptive of the bottles to be supplied and fur- 
nished. The first question which I advise you to take up and de- 
termine is whether the bottles which were actually delivered to the 
defendants and received by them under the contract met the re- 
quirements of the implied warranty, that the bottles should be in 
kind and quality ‘export beer bottles,’ as understood generally in 
the trade. You have learned from the testimony the uses to which 
such bottles are put in the business of bottling beer. 

Now, it is said by the defendants that when purchases are made or 
orders given by dealers for export beer bottles it is understood and 
implied in the trade, among other things, that the bottles shall be 
of such construction and quality as to stand without a greater pro- 
portion of breakage than two per cent. the process of heating by 
steam after being filled with beer. This is a controverted ques- 

tion of fact,as I understand it, between the parties. The 
39 point, you will notice, is not whether these bottles were suffi- 

cient for any particular use to which the defendants might 
put them, or would withstand any particular process of heating 
which the defendants might apply to them, but whether, in the 
first place, in the common understanding of the trade, export beer 
bottles were expected to be such as must be subjected toa a 
of heating by steam to a certain degree or between certain — 
after being filled with beer; and, if so, then, secondly, did the defend- 
ants apply the process in such a manner and only to such a degree 
as conformed to the understanding of the trade; and, if they did, then, 
thirdly, was there such an excessive breakage of the bottles as con- 
stituted a breach of the implied warranty which I have defined? 
You will understand, gentlemen, that the plaintiff did not warrant 
or guaranty that none of these bottles would break in the process of 
steaming. Its undertaking was that it would manufacture export 
beer bottles according to the usual formula in the usual way and 
with the usual materials and skill required to make what the gen- 
eral trade would recognize as export beer bottles, suitable for use as 
such in the trade; and if, in applying this steaming process accord- 
ing to the usual and proper and reasonably safe methods, there 
was an excessive breakage of bottles, that fact would simply be evi- 
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dence to show that they were uot properly manufactured. As the 
defendants affirmatively allege that there was such an implied war- 
ranty of quality of the bottles in question, as has been stated, 

and that there was a breach thereof, the burden of proving 
40 what they thus allege is upon the defendants. So, gentle- 

men, upon this branch of the case you will determine, first, 
whether it was understood in the trade when this contract was made 
that export beer bottles were such as must be sufficient in quality to 
withstand a certain process of steam heating after being filled with 
beer to make them export beer bottles, suitable for use as such. If 
this was the common understanding of the trade at the time, then 
there was an implied warranty that the bottles would be so manu- 
factured and of such quality as to meet the requirements of the 
trade. If such understanding did not then prevail in the trade, 
then there was no implied warranty that the plaintiff was to furnish 
bottles of that quality.” 

The defendants excepted to so much of the further portion of the 
charge as reads as follows: 

“Tt is conceded that after some of the breakages of bottles—now 
claimed to have been very serious—occurred the defendants ordered 
other bottles under the contract and accepted the same and made 
payments on the bottles received to the extent of over twenty-four 
thousand dollars. It is claimed by the plaintiff that when the parties 
negotiated in relation to a settlement the defendants were willing to 
accept 2 per cent. on account of breakage, and entered a charge 
upon their books accordiugly of that amount as their claim for 
breakage. It has been insisted by the plaintiff’s counsel that these 

various acts of the defendants should be held to operate as an 
41 estoppel against their right now to complain of any breach 

of the contract by the plaintiff. Ido not think I can properly 
instruct vou that, as matter of law, those acts constituted such es- 
toppel so as to absolutely preclude the defendants from asserting 
their present claim against the plaintiff; but it is your province 
and, indeed, duty to consider what effect should be given to the acts 
of the defendants in continuing to order shipments of bottles, accept- 
ing and using them, and paying therefor as bearing upon the ques- 
tion of the probable extent to which bottles broke when used.” 

In the same connection the court said to the jury: 

“The plaintiff’s contention is that if such losses from breakage 
were occurring as is now claimed the defendants would not have 
kept on ordering shipments and making payments, but that their 
complaints on that score would have been more serious, and that 
they would have sooner stopped payments and refused to order more 
shipments, and that their present claim is inconsistent with their 
course of action at the time. This consideration urged in argu- 
ment should have your serious attention, and such weight should 
be given to it as you think it, in view of all the circumstances, 
entitled to. On the other hand, the defendants, in explanation, say 
that they were really making trials of the bottles; that they were 
from time to time insisting upon and expecting shipment of a better 
quality of bottles injresponse to their orders, and that under these 
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circumstances and with these expectations they consented to receive 

and paid for various shipments of bottles that were made, 
42 relying upon faithful performance of the contract by the 
plaintiff. To this explanation and these suggestions you will 
give also such weight as you think them entitled to, and as you 
weigh the claims made on both sides deal with and dispose of them 
as the weight of credible testimony and your sense of justice may 


~~ —- ca 
v Verdict and judgment for the plaintiff for $4,420.64. 
43 Exuipit A. 
wi Balance due on former contract ......-- ..-...-.-- $100 00 
1882. 
Dec. 23. 122 gross 7 doz. qt. exp’is at $6.00.....---.. $735 50 
vie ie 4 0 Ge valetnle 744 00 
. aa | UCU Sl Cae © Qeienwsducns 672 50 
= 8. 393 * 3 dea qtezpts & GiBunccceccus 727 00 
aoe: * Boe? © “Qiecnteomm 779 00 
a Ss Se 2 eee ©  Giiwcnnccans 778 00 
a 1882. 
RF April 20. 122 gross 4} doz. qt. exp’ts at 6.00..-..---.. 734 25 
“ 21. 121 gross 2 doz. qt. exp’ts at 6.00......--.. 729 25 
ey May 10. 121 gross 3} doz. qt.exp’ts at 6  ---...-..- 727 75 
May 11. 122 gross 94 doz. qt.exp’ts at 6 -...-.----. 736 75 
June 7.119 gross 8$ doz “ .  @ieiadenmin 718 25 
June 8. 123 gross 6} “ ” gh GPa cntiisside 741 25 
June 13. 120 gross 6} doz. “ OER inticseen 723 25 
June 14. 126 gross 7 doz “ CM QD icuncsinni 723 50 
be June 20. 116 gross 1 doz. “ * GORic coun 696 50 
June 20. 123 gross 1 doz ob Qipesiw nied 738 50 
July 7. 124 gross ‘ 8 WDicwccaqeai 744 00 
July 8. 125 gross 4$ doz. “ 8 GBD iccocnenen 740 25 
Aug. 5. 123 gross 7} doz. “ 6 GRR .cccceccns 741 75 
Aug. 7. 177 gross 6 doz. pt. “ a re 798 75 
Aug. 11. 24 gross 4} doz. qt. “ ee 146 25 
~, * Aug. 7.122 gross 3 doz “ % QOBi. coccwcun 733 50 
Sept. 4. 122 gross 4} doz “ Se ee 734 25 
Sept. 5. 125 gross 24doz, “ Ob Gi imsrecnnn 751 25 
=< Sept. 5. 125 gross 2 doz “ Oh Gitex nee 751 00 
Sept. 6.110 gross 8 doz “ Sh GRRidiwnrennt 664 00 
Sept. 6. 111 gross 6 doz “ 8 OSB .ncmcwcens 669 00 
‘ Sept. 7. 116 gross 6}doz “ ab  GBBincws snus 699 25 
— Nov. 30. 122 gross 6$doz “ A. QRRoasnnicnun 735 25 
Dec. 1. 144 gross 1} doz “ oh Giinedtssemes 864 75 
Dec. ¥Y. 145 gross 6 doz “ at 6.00.......--. 873 00 
Dec. 12. 124 gross 4 doz “ 8 OBBiccconcads 746 00 
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44 Exuipir Bb. 
1882. 

Rs 20 Be COUN ARSD 2 en ence cmwn snow ennc nade eemn $2,979 00 
Jan. 19. “ . min wenn cures wemaun meeps 1,557 00 
May 6. “ Fe amma aenegian eecinmenesaniiiencitarenaciggasdeiainbaniaiis 1,463 50 
May 16. “ 7 inikecaapreceaiaaehaipnentetneentuiail Uiaianuedlailadiaiiinaaiall 1,464 50 
June 12. “ FF + pigment inane ait ntiagbainaliaian 718 25 
June 14. “ Dinning ciiasipaitiantniaiiiaiaiieiaiis 741 25 
June 22. “ w _  eamiiiaeasaytbiteaeaaintsanintaiileditinds 1,446 75 
June 29. “ " nineties meen ee 
July 19. “ Or hin haga tenansiaptanaiaiiasiimmapepaiiaiitnianinit 1,484 25 
Aug. 18. “ TT -,  xindpiashagadeaaninnaenaginsiay:aibauiiasuaniaiiiniiangiianiiieal 2,420 25 
Sept. 21. “ ne 2,032 25 
Oct. 19. “ . naiinetaihinidaameneeaanicaneiiietaiinia 1,500 00 
Nov. 29. “ i | . eaaiaacli lalla Sp See ONE SEMEN DN Rane ee 3,000 00 


$22,242 00 


And because none of the foregoing instructions, evidence, and ex- 
ceptions appear of record the judge of the United States court for 
the eastern district of Wisconsin does hereby, at this January, 1887, 
term of this court, settle, sign, and seal this bill of exceptions; and 
I certify that said instructions, evidence, and exceptions were given, 
had, and taken on the trial of said cause. : 


CHAS. E. DYER, Judge. [seat] 


45 July 1, 1887.—This day came the defendants and filed their 
bond in the sum of ten thousand dollars, with Louis W. Falk 


and Otto H. Falk as sureties, conditioned that they shall prosecute | 


a writ of error to effect and answer all costs and damages if they 
shall fail to make good their plea, which bond is approved by the 
district judge, and is as follows: 


Supersedeas Bond. 


Circuit Court of the United States, Eastern District of Wisconsin. 


vs. 


Orrawa BorrLe & Fiint Giass Company, Plaintiff, 
ARTHUR GUNTHER & FRANK R. FAK, Defendants. 


Know all men by these presents that we, Arthur Gunther & Frank 
R. Falk and Louis W. Falk and Otto H. Falk, all of the county of 
Milwaukee and State of Wisconsin, in the eastern district of Wis- 
consin, are held and firmly bound unto the Ottawa Bottle and Flint 
Glass Company, a corporation existing under the laws of the State 
of Illinois and located at the city of Ottawa, in the county of La 

Salle, in the State of Illinois, in the sum of ten thousand 
46 dollars, to be paid to the said Ottawa Bottle and Flint Glass 
Company, its successors or assigns; to which payment, well 


é) 


at 


w F 
“Ville, 
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and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our successors, heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals. Dated this 30th day of June, 1887. 

Whereas lately, at a term of said court, in a suit pending in the 
said circuit court for the eastern district of Wisconsin, between said 
Ottawa Bottle and Flint Glass Company, plaintiff, and said Arthur 
Gunther and Frank R. Falk, defendants, judgment was rendered 
and docketed against said Arthur Gunther and Frank R. Falk for 
the sum of $4,623.56; and 

Whereas said Arthur Gunther and Frank R. Falk have prose- 
cuted a writ of error in the Supreme Court of the United States to 
reverse the judgment aforesaid for the said sum of forty-six hun- 
dred and twenty-three dollars and fifty-six cents in behalf of said 
Arthur Gunther and Frank R. Falk, defendants in error, and 
agninst said Ottawa Bottle and Flint Glass Company, plaintiff in 
error: 

Now, therefore, the condition of this obligation issuch that if the 

above-named plaintiffs in error, Arthur Gunther and Frank 
47 si. Falk, shall prosecute their said writ to effect and answer 
all costs and damages if they shall fail to make good their 

on then this obligation shall be void; otherwise it remains in 


ull force and virtue. 
ARTHUR GUNTHER. [seat. 
FRANK R. FALK. L. 8. 
LOUIS W. FALK. L. 8. 
OTTO H. FALK. L. 8. 


Signed, sealed, and delivered in presence of— 
SIEGMAR ARNDT. 
E. A. WURSTER. 


STATE OF WISCONSIN, bss 
Eastern District of Wisconsin, County of Milwaukee, 


Louis W. Falk and Otto H. Falk, being each duly and severally 
sworn, deposes and says, and each for himself respectively deposes 
and says, that he is a resident and citizen of said State, district, and 
county; that he executed the foregoing bond as one of the parties 
herein, and that he is worth the sum of five thousand dollars in 
property within said State, district, and county not exempt from 
execution and over and above all his debts and liabilities and obli- 


gations. 
LOUIS W. FALK. 
OTTO H. FALK. 


Subscribed and sworn to before me this 30th day of June, A. D. 


1887. 
[SEAL.] SIEGMAR ARNDT, 
Notary Public, Milw. Co., Wis. 


Endorsed: Approved. Chas. E. Dyer, judge. 
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Whereupon it is ordered that execution be superseded and a writ 
of error and citation issued, and a copy of said writ of error lodged 
for the defendant in error. 


49 Charge of the Court. 


Cireuit Court of the United States, Eastern District of Wisconsin. 


Us. 


Tne Orrawa Borris & Furnt GLass sey 
ArtTHUR GuNTHER & FRANK R. FALK. 


GENTLEMEN OF THE JURY: 
It appears that on the 29th day of November, 1881, the parties to 
this suit entered into a contract in writing, by which the plaintiff, a 
manufacturer of bottles at Ottawa, Illinois, agreed to make for and 
furnish to the defendants, a firm then engaged in the business of 
bottling beer in this city, six thousand gross of bottles known as 
“quart export beer bottles,” to be delivered free on board cars at 
Ottowa between December Ist, 1881, and September Ist, 1882, and 
to be shipped at the mutual convenience of the parties. The de- 
fendants were to pay for the bottles six dollars per gross net, and, at 
their option, were to make payment by note at sixty days from date 
of eaeh consignment or in cash, deducting in that case two per cent. 
from the gross amount of such consignment. | 
It appears by undisputed evidence in the case that the plaintiff 
manufactured all the bottles and was in readiness to deliver them 
by the 50th of June, 1882. It appears also that the plaintiff in per- 
formance of the contract shipped to the defendants large 
50 quantities of the bottles, but that in December, 1882, ship- 
ments ceased, and none weresfterwards made in consequence , 
of the refusal or failure of the defendants to give further orders for 
bottles, thus leaving a large quantity undelivered and on the hands 
of the plaintiff. The defendants used all the bottles they received 
from the plaintiff and paid for them, except a balance on the later 
consignments of $953.25, which it is conceded yet remains unpaid. 
The plaintiff, after holding the undelivered bottles until about Octo- 
ber 4th, 1883, made resales of them at various times subsequent to 
that date to other parties, realizing therefor a sum much less than it 
would have realized for them under the contract in suit if the de- 
fendants had accepted and received them. Now the plaintiff brings 
its suit to recover from the defendants the balance unpaid on Ac- 
count of the bottles actually delivered to and used by the defend- 
ants, and also to recover its losses on account of the bottles which 
the defendants refused to receive and which were resold to other 
parties, the plaintiff claiming that the refusal or neglect of the de- 
fendants to order the shipments and accept the delivery of these 
bottles was a breach of the contract on their part. The defendants 
answer the claim made by the plaintiff by alleging that the bottles 4 
which were delivered to them under the contract were, to a larg/ 
extent, not such bottles as the contract required the plaintiff to fug 
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nish; that they were not suitable and fit for the pur for which 
they were intended, and that in consequence the defendants in the 
attempted use of them sustained loss and damage, which they seek 

by way of counter-claim to recover from the plaintiff. 
51 The defendants also assert that the bottles which they refused 

to accept under the contract of November 29th, 1881, and 
which the plaintiff resold to other parties were not in quality such 
bottles as the contract called for; that they were therefore justified 
in failing to order their shipment and in refusing to accept them, 
and, consequently, that they are not chargeable with any losses 
which the plaintiff may have sustained from resales of them to 
other parties. These are the issues thus generally stated and 
which you have to consider and pass upon. 

Under the contract in question it became the duty of the plaintiff 
to furnish to the defendants what were known in trade as “ quart 
export beer bottles ”—that is, beer bottles which should conform as 
to kind, condition, and quality to what would be understood by the 
trade from the term “export beer bottles,” the word “export” being 
descriptive of the bottles to be supplied and furnished. The first 
question which I advise you to take up and determine is whether 
the bottles which were actually delivered to the defendants and re- 
ceived by them under the contract met the requirements of the im- 
plied warranty that the bottles should be in kind and quality 
“export beer bottles,” as understood generally in the trade. You 
have learned from the testimony the uses to which such bottles are 


put in the business of bottling beer. Now, it is said by the defend- 
ants that when —— are made or orders given by dealers for 


export beer bottles it is understood and implied in the trade, among 
other things, that the bottles shall be of such construction and 
52 quality as to stand without a greater proportion of breakage 
than two percent. the process of heating by steam after being 
filled with beer. This is a controverted question of fact,as I under- 
stand it, between the parties. The point, you will notice, isnot whether 
these bottles were sufficient for any particular use to which the defend- 
ants might put them or would withstand any particular process of heat- 
ing which thedefendants might apply to them, but whether, in the first 
place, in the common understanding of the trade, export beer bottles 
were expected to be such as must be subjected to a process of heat- 
ing by steam to a certain degree or between certain degrees after 
being filled with beer; and, if so, then, secondly, did the defendants 
apply the process in such a manner and only to such a degree as 
conformed to the understanding of the trade; and, if they did, then, 
thirdly, was there such an excessive breakage of the bottles as con- 
stituted a breach of the implied warranty which I have defined ? 
You will understand, gentlemen, that the plaintiff did not warrant 
or guaranty that none of these bottles would break in the process of 
steaming. Its undertaking was that it would manufacture export 
beer bottles according to the usual formula, in the usual way, and 
with the usual materials and skill required to make what the gen- 
eral trade would recognize as export beer bottles suitable for use as 
such in the trade, and if, applying this steaming process according 
4—249 


26 ARTHUR GUNTHER ET AL. VS. 


to the usual and proper and reasonably safe methods, there was an 
an excessive breakage of bottles that fact would simply be evidence 
to show that they were not properly manufactured. As the de- 
53 fendants affirmatively allege that there was such an implied 
warranty of quality of the bottles in question as has been 
stated, and that there was a breach thereof, the burden of proving 
what they thus allege is upon the defendants. So, gentlemen, upon 
this branch of the case you will determine first whether it was 
understood in the trade when this contract was made that export 
beer bottles were such as must be sufficient in quality to withstand 
a certain process of steam heating after being filled with beer to 
imake them export beer bottles suitable for use as such. If this was 
the common understanding of the trade at the time, then there was 
an implied warranty that the bottles would be so manufactured and 
of such quality as to meet the requirements of the trade. If such 
understanding did not then prevail in the trade, then there was no 
implied warranty that the plaintiff was to furnish bottles of that 
quality. If you should find from the evidence that such an implied 
warranty as I have stated did arise upon the contract which the 
parties made, then you will determine whether the defendants ap- 
plied to the bottles the process of heating in such a manner and 
only to such a degree as conformed to the understanding and usage 
of the trade. The plaintiff should not be charged with any break- 
age or loss of bottles resulting from carelessness or in consequence 
of unskillfulness of the defendants, if there was any, in applying the 
steaming process. The testimony tends to show that there was a 
minimum and maximum degree of heat that might be applied in 
the process of steaming within the limits of the trade usage. The 
defendants were required to keep within such limits in this 
54 respect as the testimony may show the trade recognized as 
necessary, proper, and safe, and if they exceeded those limits, 
thereby producing excessive heat and causing the bottles to break, 
the plaintiff ought not to be made liable for losses so occasioned. 
In this connection, if you find that the process of steam heating was 
applied properly and within the limits stated, then you will ascer- 
tain whether there was an excessive breakage of bottles, and, if there 
was, arrive at the extent of such breakage and the losses of the de- 
fendants in consequence as well and as accurately as you are able to 
do from the evidence. 

The testimony tends to show that the trade recognizes a breakage 
of two per cent. as liable to occur with all bottles in the process of 
heating and as not chargeable to the manufacturer. The defendants 
do not insist that the plaintiff is liable to them for more than the 
alleged excess of breakage over two per cent., and it is upon that 
basis that you may make your estimate if you conclude that the 

defendants’ claim on account of breakage is established. 

Now, these several questions you will consider and determine 
upon the evidence before you. You will bear in mind that if you 
should find that there was no common understanding prevailing in 
the trade when this contract was made that export beer bottles were 
expected for the purpose of their ordinary use to be subjected to this 
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steaming process after being filled with beer, then there was no im- 
plied warranty that these bottles should be of a quality to stand 
such a process, and in that case the defendants would not be enti- 

tled to any allowance on their counter-claim or for losses on 
55 account of breakage; but if the usage and understanding of 

the trade in that respect were as claimed by the deferidants, 
then such implied warranty did arise, and the plaintiff would then 
be liable for such consequences of the breach of the warranty, if 
there was a breach, as I have pointed out, within the limits stated. 
If the liability on the part of the plaintiff for breakage of bottles is 
established it would include the value not only of the bottles but of 
beer, corks, and wire actually lost in consequence of breakage. As 
I have said, all the facts in relation to this claim which the defend- 
ants make against the plaintiff you must get at and ascertain from 
the evidence, and you should see to it that so far as possible you 
ca within the bounds of the very truth of the case. If you find 
such a state of facts proven as within the instructions [ have given 
created an implied warranty upon the part of the plaintiff of the 
quality of the bottles, and further find that there was a breach of 
such warranty, then the plaintiff can recover nothing on account of 
the bottles that remained undelivered—that is to say, if in furnish- 
ing export beer bottles under this contract a should find that, 
according to the common understanding of the trade, the plaintiff 
was bound to supply bottles that for the purpose of use must with- 
stand to a certain extent the process of heating by steam, and that 
such bottles were not supplied, and consequently that the contract 
was broken by the plaintiff, then I am of the opinion that the plain- 
tiff is without remedy so far as the undelivered bottles are con- 

cerned. This would be so because the contract was single 
56 and entire and all the bottles confessedly were of one and the 

same manufacture, and if the bottles delivered were as de- 
fective in quality as claimed by the defendants the unrebutted pre- 
sumption would be that those undelivered were of the same char- 
acter, equally defective. Everything, therefore, as you readily per- 
ceive, depends upon whether or not you find the contract well per- 
formed or broken by the plaintiff. As the case has turned,a vital 
question is—and this is the principal question discussed by coun- 
sel— Was there such an excessive breakage of the bottles in the proc- 
ess of steaming as is claimed by the defendants? This question you 
should consider with the utmost care, and in deciding 1t much will 
depend upon the credibility you give to the testimony of witnesses 
who have testified on the subject. Look at all the circumstances 
which attended the transactions between the parties. Consider all the 
probabilities in the light of the then existing situation and test the 
claims of the parties as asserted in their oral testimony by the cir- 
cumstances and probabilities. It is conceded that after some of the 
breakages of bottles (now claimed to have been very serious) occurred 
the defendants ordered other bottles under the contract and accepted 
the same and made payments on the bottles received to the extent 
of over $24,000.00. It is claimed by the plaintiff that when the 
parties negotiated in relation to a settlement the defendants were 
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willing to accept two per cent. on account of breakage, and 
entered a charge upon their book accordingly of that amount 
as their claim for breakage. It has been insisted by p lain- 

tiff’s counsel that these various acts of the defendants 
57 should be held to operate as an estoppel against their right 

now to complain of any breach of the contract by the plain- 
tiff. I do not think I can properly instruct you that, as a matter of 
law, those acts constituted such estoppel so as to absolutely preclude 
the defendants from asserting their present claim against the plain- 
tiff; but it is your province, and, indeed, duty, to consider what 
effect should be given to the acts of the defendants in contin- 
uing to order shipments of bottles, accepting and using them, and 
paying therefor as bearing upon the question of the probable ex- 
tent to which bottles broke when used. The plaintiff’s contention 
is that if such losses from breakage were occurring as is now claimed, 
the defendants would not have kept on ordering shipments and 
making payments, but that their complaints on that score would 
have been more serious, and they would have sooner stopped pay- 
ments and refused to order more shipments, and that their present 
claim is inconsistent with their course of action at the time. This 
consideration urged in argument should have your serious atten- 
tion, and such weight should be given it as you think it, in view of 
all the circumstances, entitled to. On the other hand, the defend- 
ants, in explauation, say that they were really making trials of the 
bottles; that they were from time to time insisting upon and ex- 
pecting shipments of a better quality of bottles in response to their 
orders, and that under these circumstances and with these expec- 
tations they consented to receive and paid for various shipments of 

bottles that were made, relying upon faithful performance of 
58 the contract by the plaintiff. To this explanation and these 

suggestions you will give also such weight as you think them 
entitled to, and as you weigh the claims made on both sides deal 
with and dispose of them as the weight of the credible testimony 
and your seise of justice may prompt. In this connection you are 
at liberty to take into consideration in considering the probabilities 
with reference to the alleged defective quality of the bottles which 
the defendants received and used the alleged test of some of the 
undelivered bottles made at Kankakee. Of course, the value of that 
test depends upon whether the bottles subjected to the test were some 
of the identical bottles made originally for tne defendants and part 
of the same manufacture as that of the bottles which the defendants 
received and used. You have heard the testimony of Mr. Trimble 
on the subject, as elicited on direct and cross examination, and also 
the discussion of the testimony by counsel, and you will consider to 
such extent as you may think necessary the claims respectively 
made by the parties in relation thereto, and give to the alleged test 
such weight as you deem it entitled to. As has been stated by coun- 
sel in your hearing, the question of shortage in the number of 
bottles delivered is no longer in dispute, and is, therefore, not now 
before you for consideration. If in any interviews between the par- 
ties one of them made to the other a statement or claim for the 
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purpose or on the basis of a-contemplated compromise, such state- 
ment is not evidence of damages, if any, sustained. It is also 
59 true, as has been suggested by one of the counsel, that no 
testimony of any preliminary negotiations between the par- 
ties which preceded the execution of this contract can be used to 
change or alter the contract or affect the rights or liabilities of the 
parties under the contract. 

Now, as a summary of the whole case, gentlemen, if you should 
find that there was a breach of this contract by the plaintiff within 
the principles governing the rights and liabilities of the parties as I 
have stated them, then the plaintiff is not entitled to recover its 


~ losses or any damages on account of the bottles not delivered. On 


the other hand, in that state of the case, the defendant would be 
entitled to an allowance against the plaintiffs for loss of bottles, beer, 
corks, and wire, the amount of which allowance it would be your 
duty to determine. 

The defendants claim damages on the basis of breakage of twelve 
per cent. of the bottles used. In other words, they claim a loss of 
about 63,248 bottles, and the aggregete of their demand is $5,749.34, 
less $953.25, the balance due on the purchase price, which leaves 
$4,796.09 as their net claim against the plaintiff. If vou find for 
the defendants, the $963.25 should be applied to reduce any sum 
found in their favor. 

The counsel for the defendants have prepared a statement of the 
claim which the defendants make, showing 12 per cent. breakage 
on 3,666 gross bottles, the damage on bottles broken upon that basis 
being $2,639.52, and the damages on account of loss of beer 

$2,687.51, and on account of corks $395.92, and on account 
60 of wire $26.39, making a claim of $5,749.34. Counsel have 

also figured out what the losses would be at a less percentage 
of breakage—that is, from one per cent. up to 12 per cent—their 
figures showing at one per cent. it would be $479.11; at 2, $958.22, 
and so on up to 12 per cent., giving the different amounts. I 
understand that the correctness of these computations is not disputed, 
and if they shall desire the court will allow the jury to take the 
statement thus made by the defendants showing what their claim 
in figures is; also to take the statement made by counsel for the 
plaintiff showing what the claim of the plaintiff is. 

If your findings should be that there was nota breach of this 
contract by the plaintiff, and, consequently, that the defendants are 
not entitled to any allowance or recovery on account of breakage, 
then you should give the plaintiff a verdict for the sum of $4,420.64. 
This includes the $953.25 and all interest to date, as agreed upon by 
the parties. 

So, gentlemen, you will take the case, and I have no doubt you 
will, as you should, deal with it and determine it impartially and 
according to the law and evidence and with a just regard for the 
rights of the parties. That is what we seek in this court todo in all 
cases, without regard to residence, citizenship, or local position of 
those who happen to be the parties litigant who come before the 
court 
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If you find for the plaintiff the form of your verdict will be,“ We 
find for the plaintiff and assess its damages at $4,420.64.” If you 
find for the defendants against the plaintiff, then the form of your 

verdict will be, “ We find for the defendants against the 


61 plaintiff and assess the defendants’ damages at” so much, : 
whatever sum you shall agree upon. | p 


Mr. Sioan: Is there not a third form of verdict that might be 
used? If they should find there was a breach of the contract and the 
percentage of damages figured out amounted to just the nine hundred 
and some odd dollars there would be no cause of action ? 

Court: I suppose you claim anyway an excess. Have you any- 
thing except your claim of 12 per cent.? | 

Mr. Stoan: That is a mere estimate. 

Court: Well, if you find for the defendanis, but that the defend- 
ants’ damages did not exceed the amount of this balance of purchase 
price, $953.25—that is, if they balance each other then you would 
simply say you find for the defendants. Then there would be no 
damages to assess in favor of the defendants against the plaintiff. 
It would just even up the claims. , 


The jury, having retired to their room to consider of their verdict, 
afierward came into court and desired further instructions; and 
thereupon the court further instructed them as follows: 


Court: The jury inquire of the court whether, in case they find 
for the plaintilf, they can make an allowance for breakage, to be 
deducted from the sum of $4,420.64; or, in other words, bring 
in a verdict for any less amount than the above sum. In the 
form in which the question is asked the court has to answer it 
in the negative. I would say further to the jury, that they 
may understand just what position the case may occupy, all 


of this $4,420.64 is made up of the claim which the = [hn 
62 plaintiff makes on account of the bottles that were not — ‘ 
delivered, except $953.25. The $953.25, which was the un- | 


paid balance of the purchase price on the delivered bottles, enter 
into this $4,420.64. If the jury should find that there was a breach 
of the contract by the plaintiff, so that the defendants should be al- 
lowed something for breakage, then all of this matter of the bottles 
that were not delivered would have to drop out of the case. You 
could not allow anything on account of bottles not delivered; but, 
now, suppose that you should find that there was a breach of the | 
contract, and that the defendants should have an allowance for prs 
breakage, if such allowance did not amount to $953.25, then, de- 
ducting what you thus allow from the $953.25, the balance yeu 
could rightfully return as a verdict in favor of the plaintiff. In- 

that state of the case it would be your duty then to compute inter- ry 
est, at seven per cent., on the $953.25 from November Ist, 1882, to 
the 3rd day of September, 1885, when this suit was begun—that is, 
suppose the jury should conclude that there was a breach of the con- 
tract by the plaintiff, then you drop the whole question of the bottles 
that were not delivered. In that case you would fix the amount of 
the allowance which the defendants should have on account of 
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breakage of bottles. If that should exceed the $953.25, with interest 
added to it from the first of November, 1882, down to the 3rd 
day of September, 1885, then you would deduct that $953.25, with 
added interest, from the allowance and give the defendants a verdict 
for the excess; but if you find that the $953.25, with this interest 

added, exceeds the allowance you may make the defendants 
63 for breakage, then give the plaintiff a verdict for just that 

excess. That is on the theory you find the contract broken 
by the plaintiff, and then this matter of the undelivered bottles all 
goes out of the case. 

Juror: I understand that if we make an allowance for breakage 
at all that then this question of the value of the difference between 
those bottles not delivered cannot be considered. 

Court: I say the question of the bottles not delivered then goes 
out of the case. The moment you conclude there was a breach of 
the contract, by virtue of which you would allow the defendants 
something on account of breach, as was indicated by counsel before 
you went out, if that should be your view you should estimate the 
damage as best you can from the evidence; you are not tied down 
to any particular percentage. In other words, because the defen- 
dants have made a statement showing a claim of 12 per cent., you 
are not bound by that, but you have a right, as you may view the 
evidence, to fix it at any per cent. you please, from one per cent. up 
to 12. 

Mr. Turner: If they should find the extent of damage not to be 
more than two per cent. ? 

Court: This is figured on the basis of, allowing two per cent., be- 
cause the defendants claim 14 per cent. Of course, the jury will 
understand that the defendants say they stand two per cent. of 
breakage, anyhow. 

Juror (Mr. Hall): The point scems to be that if the jury find 
there should be an allowance for breakage, would that in and of 
itself be a breach of the contract? 

Court: In order to constitute a breach of the contract you 
64 have to find, as I have told you, that there was an under- 
standing in the trade that “export beer bottles” were ex- 
pected to go through this process of heating by steam for use in 
trade. Of course, if there was not any such common understand- 
ing or usage in the trade, then there was no implied warranty that 
the bottles should withstand the process of heating, and if there 
was no such implied warranty, then the plaintiff was not bound to 
furnish bottles of a quality that would withstand that process. 

Juror (Mr. Knox): I still do not understand that question that 
I asked. If we conclude an allowance should be made for a certain 
number of bottles that were broken will that of itself bar the plain- 
tiff from receiving any damage on account of the bottles undeliv- 
ered ? 

Court: If you find that that breakage resulted from a breach of 
the implied warranty, which I have just stated, then it would—that 
is, if you should find that according to the usage or common under- 
standing of the trade these bottles in use had to go through a proc- 
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ess of heating, and therefore that the plaintiff was bound to fur- 
nish bottles of that quality, and that it did not furnish bottles of 
that quality, and consequently this breakage arose, then that would 
be a breach of the contract, and the undelivered bottles would pass 


entirely out of the case. 


65 Unitep STates oF AMERICA, 
Eastern District of Wisconsin, § 


I, Edward Kurtz, clerk of the circuit court of the United States 
of America for the eastern district of Wisconsin, do hereby certify 
that I have compared the writings annexed to this certificate with 
their originals now on file and remaining of record in my office, and 
that they are true copies of such originals and correct transcripts 
therefrom, being a transcript of the record in the case of The Ottawa 
Bottle & Flint Glass Company vs. Arthur Gunther and Frank R. 
Falk. 

In testimony whereof I have hereunto set my hand and duly 

affixed the seal of the said court, at the city 
Seal U. S. Circuit of Milwaukee, in said district, this 13th day 

Court, Eastern Dis- October, in the year of our Lord one thou- 

trict Wisconsin. sand eight hundred and eighty-seven, and of 

the Independence of the United States the 
112th. 


8: 


EDWARD KURTZ, Clerk. 


66 Unitep States or AMERICA, 88 : 


The President of the United States of Amer- 
ica to the judges of the circuit court of the 
United States of America for the eastern 
district of Wisconsin, Greeting : 


Seal U. S. Cireuit 
Court, Eastern Dis- 
trict Wisconsin. 


secause in the record and proceedings, as also in the rendition of 


a judgment in a plea which is in the said circuit court of the United . 


States of America for the eastern district of Wisconsin, before you, 
between The Ottawa Bottle and Flint Glass Company, plaintiff, and 
Arthur Gunther and Frank R. Falk, defendants, a manifest error 
hath happened, to the great damage of the said Arthur Gunther and 
Frank R. Falk, as by the complaint appears, and it being fit that 
the error, if any there hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, you 
are hereby commanded, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so 
that you have the same at Washingtun on the second Monday 
of Octuber next, in the Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error thatof right and according to law and custom of the United 
States should be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this first day of July, in 
the vear of our Lord one thousand eight hundred and eighty-seven, 
and of the Independence of the United States the 111th. 


EDWARD KURTZ, 
Clerk U. S. Circuit Court, Eastern Dist. of Wisconsin. 


(Endorsed :] Filed July 1, 1887. Edw. Kurtz, clerk. 


67 Unitep States OF AMERICA, 83: 


To the Ottawa Bottle and Flint Glass Company, Greeting: 


You are hereby cited and admonished to be and appear at 

[sEaAL.] a Supreme Court of the United States, to be holden at Wash- 

ington on the second Monday of October next, pursuant to 

a writ of error filed in the clerk’s office of the circuit court of the United 

States for the eastern district of Wisconsin, wherein Arthur Gunther 

and Frank R. Falk are plaintiffs in error and you are defendant in 

error, to show cause, if any there be, why the judgment in the said 

writ of error mentioned should not be corrected and speedy justice 
done to the parties in that behalf. 

Witness the Honorable Charles E. Dyer, district judge of the 
United States for the eastern district of Wisconsin, at the city of 
Milwaukee, this lst day of July, A. D. 1887, and of the Independ- 
ence of the United States the 111th. 

CHAS. E. DYER, Judge. 


Service of above citation is admitted this 7th day of July, A. D. 


1887. 
W. J. TURNER, 
Att’y for the Ottawa Bottle & Flint Glass Co. 


Endorsed on cover: E. Wisconsin C.C. U.S. No. 249. Arthur 


Gunther and Frank R. Falk, plaintiffs in error, vs. The Ottawa 
Bottle and Flint Glass Company. Filed October 17, 1887. 
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| SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1890. 


No. 1508. 


SHIBUYA JUGIRO, APPELLANT, 


te 
ie 


Us. a 
AUGUSTUS A. BRUSH, AGENT AND WARDEN OF SING | 
| SING PRISON, IN THE STATE OF NEW YORK. 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


FILED OCTOBER 22, 1890. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 100. 


No. 1508. 


SHIBUYA JUGIRO, APPELLANT, 
“Vs, 
AUGUSTUS A. BRUSH, AGENT AND WARDEN OF SING 
SING PRISON, IN THE STATE OF NEW YORK. 
eo 
; APPEAL FROM THE CIRCUIT COURT OF TITLE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
INDEX. 
P ‘rriginal. Print. 
Petition for writ of habers corpus . . “+ so-=- I I 
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SHIBUYA JUGIRO Vs. AUGUSTUS A. BRUSH, AGENT, 4¢. 1 


1 To the judges of the circuit court of the United States for the 
southern district of New York : 

The petition of Shibuya Jugiro, by Roger M. Sherman, his attor- 
ney, respectfully shows unto your honors that he is an alien friend 
of the United States, a subject of the Emperor of Japan, and that 
he is unlawfully imprisoned and restrained of his liberty, contrary 
to law and in violation of the Vith article and ofthe 14th amend- 
ment of the Constitution of the United States, by Augustus A. Brush, 
who is a citizen of the State of New York, as agent and warden of 
the State prison of the State of New York, at Sing Sing, in the 
southern district of New York. 

The facts concerning the detention of your petitioner and the 
claim or authority by virtue of which he is so detained are as fol- 
lows: 

Your petitioner was convicted by the name of Schihiok Jugigo, 
in the court of over and terminer in the county of New York, on or 
about December 16,1889, of the crime of murder, committed, as was 
alleged, on or about November 10th, 1889, and was sentenced by 
said court to be kept in solitary confinement at said prison until he 
should be put to death by said warden, and that said warden should 
cause to pass through his body a current of electricity of sufficient 
intensity to cause death,and that the application of such current 
should be continued until he should be dead. Said sentence was 
appointed to be carried out in the week commencing February 3, 
1890; that said warden threatens to keep him in solitary confine- 

ment under said sentence until said court Issues a new war- 
2 rant under said sentence and conviction, fixing a time for the 

execution of said sentence, pursuant to section 4 of the act of 
June 4th, 1888, ch. 489 of the Laws of New York, and then to put 
him to death as aforesaid at the time so fixed. 

But now so it is, may it please your honors, that the State of New 
York, its officers and agents, have in their possession or control for 
that purpose only certain dynamo electric machines by which can 
be generated no continuous current of electricity, but only an in- 
finite number of distinct and entirely discontinued currents; that 
the use of such machine cannot cause to pass through the human 
body a current sufficient to cause death by its intensity, but that the 
use thereof will cause an infinite number of discontinued currents 
to pass through his body with the result that he will be carbonized 
from the surface of his body in until he shall yield up his life as the 
result of fiendish and inexpressible torture. Your petitioner further 
alleges that said machines are constructed only for commercial pur- 
poses for the generation of electricity for the production of electric 
light; that they can generate a normal force, expressed in volts, of 
only 1,050 volts ; that such force is adequate to immediately overcome 
the resistance of a body, expressed in olims, of only 25,100 ohms, and 
only upon a human body of that resistance can said machine inflict in- 
stantdeath; that while the application of the force from said machines 
to petitioner’s body would kill him that result would only follow the 
reduction of his resistance gradually, while he would — meantime be 
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slowly tortured and consumed by heatand putin exquisite an- 
3) guish by incessantly repeated shocks of his entire nervous 

organization ; that whether or not he would be unconscious 
during these tortures would depend upon his ability to endure pain, 
but that if he should be unconscious it would be because he would 
be unable to endure the torture and not because the centres of nerve 
sensation would be destroyed or because of instantaneous death. 
The machines and processes held out, threatened, and which only 
the said State, its officers and agents, have within their power or in- 
tend to use are entirely incapable of producing any other or differ- 
ent result, your petitioner’s electrical resistance exceeding 500,000 
ohms. 

Your petitioner further alleges that no other means of artificially 
generating electricity now known can produce any other or differ- 
ent result; that the State, its officers and agents, cannot purchase or 
procure license to use any other dynamo electric machines, and can- 
not manufacture such machines, which are protected by letters pat- 
ent of the United States; that no adequate machines are made or 
can be mace for the generation of an adequate current, such as is by 
sald sentence prescribed. It is therefore not possible Lo apply a cur- 
rent of electricity to the vital parts of petitioner’s body under such 
conditions or in the manner contemplated by the said statute of 
the State of New York, and said State, its agents and officers, threaten 
and intend to so apply such currents, in conflict with said statute, 
as to torture your petitioner, or else perpetually to keep him in 

solitary confinement without authority of law. 
4 Your petitioner is protected by the. provisions of the 
treaties between the Emperor of Japan and the United States 
from the wrongs and injuries aforesaid. 

Your petitioner therefore charges that the State of New York, its 
officers and agents, keep him in custody in violation of the VIth 
article of the Constitution of the United States, of the 14th amend- 
ment thereof, and without due process of law. 

Your petitioner therefore prays that this honorable court do forth- 
with issue the writ of habeas corpus to the said Augustus A. Brush, 
agent and warden, requiring him to produce the body of said peti- 
tioner before this court at some time to be designated in said writ, 
there to abide what shall be awarded by said court in the premises, 
and at the same time he prays your lonors to issue out of said court 
the writ of certiorari to the said court of oyer and terminer in said . 
county and the clerk thereof, commanding it or him forthwith to 
certify to said circuit court of the United States true copies of the 
indictment, record, orders, aud commitments in said court remain- 
ing under or by virtue of which said petitioner is now deprived of 
his liberty by authority of that court. 

ROGER M. SHERMAN, 
Aitorney for Petitioner. 


* 


County oF New York, 8s: 


Roger M. Sherman, being duly sworn, says that he is authorized 
by said Shibuya Jugiro, the petitioner, to make the foregoing peti- 
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tion ;. that he has read the same and knows its contents, and 


5 that the same is true to his knowledge, information, and 


belief. 
ROGER M. SHERMAN. 


Sworn to before me this 4th day of September, 1890. 
ALEX. GILCHRIST, 


[SEAL. ] fotary Public, Kings & N. Y. Co. 


6 United States Cireuit Court. 


JupGaes’ CHAMBERS, 
New Yor«k Crry, Sept. 10, 1890. 


In the Matter of Sarsuya Jvurro. 
Application for Habeas Corpus. 


In Kemmler’s case the Supreme Court held that the statute, chap. 
487 of the Laws of JSS8, was not obnoxious to the provisions of the 
Federal Constitution (VITIth article, 14th amendment). The papers 
presented upon this application do not indicate that the relator is to 
be punished otherwise than in accordance with the terms of that 


statute. The writ is refused. 
E. ENRY LACOMBE. 


(Endorsed :) U. S. cireuit court. Filed Sept. 10, 1890. John A. 


Shields, clerk. 


7 At a stated term of the circuit court of the United States for 
the southern district of New York, held in the city of New 

York on the 12th day of September, 1890. 

Present: Hon. E. Henry Lacombe, circuit judge. 


Er Parte Surpvya Jvuatiro. 


A petition on behalf of Shibuya Jugiro, a subject of the Emperor 
of Japan, having been duly presented to this court for a writ of 
habeas corpus to inquire into the cause of his detention, at Sing Sing 
prison, in the southern district of New York, by Augustus A. Brush, 
Esquire, agent and warden of said prison, of said petitioner, and for 
relief in the premises, now, on reading and filing said petition, and 
after hearing Roger M. Sherman, Esq., counsel for said petitioner, 
it is— 

Ordered that the prayer of said petition be, and the same hereby 


is, in all things denied. ; 
E. HENRY LACOMBE. 


(Endorsed :) U. S. cireuit court, so. dist. of N. Y. Order on de- 
cision refusing writ of hab. cor. Roger M. Sherman, att’y for pet’r, 
140 Nassau St., New York, N. Y. U.S. cireuit court. Filed 

8 Sept. 16,1890. John A. Shields, clerk. 
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In the Cireuit Court of the United States for the Southern 
District of New York. 


’ 


kx Parte Suipuya JvuGIro. 


The petitioner, Shibuya Jugiro, conceiving himself aggrieved by 
the final decision of this court, declining to grant the writ of habeas 
corpus herein, doth hereby appeal therefrom to the Supreme Court 
of the United States, and he prays that this his appeal may be al- 
lowed, and that a transeript of the record herein may be sent to the 
said Supreme Court. 

Dated New York, September 12th, 1890. 

ROGER M. SHERMAN, 


Attorney for Petitioner. 


The foregoing appeal is hereby allowed, and the clerk of this court 
is hereby directed to send to the Supreme Court of the United States 
forthwith a transcript of the petition, decision, order thereupon, and 
of this appeal. 

Dated New York, September 12th, 1890. 

EE. HENRY LACOMBE, 
Circuit Judge. 


10 [Endorsed :] U.S. circuit court, so. dist. of N.Y. Ez parte 
Jugiro. Appeal. Roger M. Sherman, att’y for app’l’t, 160 
Nassau St., New York, N. Y. 


11 Unrirep STaTes OF AMERICA, 88: 


The President of the United States to Augustus A. Brush, Esquire, 
agent and warden of Sing Sing prison, in the State of New York, 
and Hon. Charles F. Taber, attorney general of the State of New 
York, Greeting : : : 

You are hereby cited and admonished to be and appear at a 
term of the Supreme Court of the United States, to be holden at 
the city of Washington on the second Monday in October next, pur- 
suant to an appeal filed in the clerk’s office of the circuit court of the 
United States, wherein Shibuya Jugiro is appellant and said Augus- 
tus A. Brush, as agent and warden, is appellee, to show cause, if any 
there be, why the decision in the said appeal mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
United States, this 12th day of September, 1890. : 


E. HENRY LACOMBE, [seat] 


| Circuit Judge. 
ROGER M. SHERMAN, 


Attorney for Appellant, 140 Nassau St., New York. 


12 Endorsed: U.S. Supreme Court. Ex parte Jugiro. Cita- 
tation. Personal service of within citation and of appeal ad- 
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mitted this 24th day of September, 1899. Charles F. Tabor, attor- 
ney general of the State of New York. U.S. circuit court. Filed 
Sep. 26, 1890. John A. Shields, clerk. 


13 Unitep STATES OF AMERICA, et 
Southern District of New York, 

I, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to eleven, inclusive, contain a true and complete transcript of 
the record and proceedings had in said court in the matter of the 
application of Shibuya Jugiro for a writ of habeas corpus as the same | 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 

be hereunto affixed, at the city of New 

Seal of U. S. Circuit York, in the southern district of New 
Court, South. Dist. York, in the second circuit, this sixth day 
New York. of October, in the year of our Lord one 
thousand eight hundred and ninety, and of 

the Independence of the said United States the one hundred and 


fifteenth. 
JOHN A. SHIELDS, Clerk. 


Endorsed on cover: 8. New York C.C. U.S. No. 1508. Shi- 
buya Jugiro, appellant, vs. Augustus A. Brush, agent and warden of 
Sing Sing prison, ir the State of New York. Filed October 22, 1890, 


* 


SUPREME COURT OF THE 
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No, 1608. Lene 


AUGUSTUS A. BRUSH, AGENT AND WARDEN OF { 
SING PRISON, IN THE STATE OF NEW YORE 


ARGUMENT FOR APPELLA 


In the Supreme Court 


OF THE UNITED STATES. 


een ea ee —_— 


i 
SHIBUYA JUGIRO, | 
Appellant, | 

vs. 


Aveustus A. Brusn, as Agent and | 
Warden of Sing Sing Prison, 


. 
; 
' 


Appellee. 


me 


Appeal from a final decision of the 
Circuit Court of the United States for 
the Southern District of New York, 
declining to grant the writ of habeas 
corpus. 


ARGUMENT FOR APPELLANT. 
Statement. 


The appellant contends that he is in custody in 
violation of the constitution and treaties and laws 
of the United States, in this, that, being a subject 
of the Emperor of Japan and under sentence of 
death pursuant to Section, Ch. 489, Laws of New 
York, 1888, upon conviction of the crime of murder, 
the appellee, a citizen of New York, threatens to 
keep him in solitary confinement for life or to put 
him to death by the use of a certain dynamo-electric 
machine. That machine will not produce a con- 
tinuous current of electricity, but only an infinite 
number of distinct and entirely interrupted cur- 
rents. Its use will not conform to the command 
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of the statute by producing instantaneous and, 
therefore, painless death. The electrical force gen- 
erated by this means will reduce Jugiro to a condi- 
tion comparable to the filament of an incandescent 
electric light, so that he will be slowly roasted to 
death. The discontinuance and repetition of the 
current will inflict upon his nervous organization 
repeated shocks, and cause him inconceivable an- 
guish. 


The gear which the State of New York has fur- 
nished and which, only, can be procured for this 
purpose, is inadequate and incapable of producing 
any other result. The instantaneous passage of the 
maximum current which this machine will generate 
must be predicated upon a resistance of not more 
than 23,100 ohms. Jugiro’s resistance is 550,000 
ohms. 

The force will therefore overeome this resist- 
ance gradually, producing in the process great 
friction and heat. The momentum of the force being 
1,050 volts, its dynamic impulses directed imme- 
diately to the nerves will inflict torture. The ma- 
chine will not produce unconsciousness by primary 
shock; but only as the result of excruciating agony, 
continued until syncope follows upon the limit 
of human endurance. 


Argument. 


This gradual burning at the wire, instead of the 
stuke, is a refinement upon all the cruelty which 
the civilized advocate of capital punishment or the 
vindictive inhumanity of savages has ever devised. 

The petition below tendered proof of these facts. 

The learned Circuit Judge replied: That punish- 
ment is in accordance with the terms of the New 
York Statutes upon the authority of. 


Kemmler’s Case, 136 U. 8., 486. 


Upon appeal from this decision the case is now 
here. 
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THis CouRT DID NOT SANCTION ANY SUCH Pun- 
ISHMENT IN KEMMLER’S CASE. 


The question of the constitutionality of the New 
York Statute was disposed of in Kemmler’s case as 
a question of error presented by that record. 

The primary question here presented is an origi- 
nal one, concerning the mode in which the State of 
New York threatens to deal with Jugiro under a 
construction of that statute. 

That mode and that construction, we contend, be- — 
sides being erroneous, impose upon Jugiroa cruel 
and unusual punishment, exactly the same in its 
consequences to him, as if the statute itselfin terms 
prescribed these tortures. 

The statute may be without objection, but the 
State, its officers and agents may come within the 
prohibition of the Constitution, in administrat- 
ion. 


Ex parte Virginia, 100 U. 8. 347. 


It was contended in Kemmler’s case that a pun- 
ishment which was cruel and unusual could not be 
inflicted by a State, and that the Federal courts 
could interpose to prevent such punishment under 
the authority of the fourteenth amendment, and 
Section 753 of the Revised Statutes of the United 
States. 

This court there says (p. 446): ‘‘If the punishment 
prescribed for an offense against the laws of the 
State were manifestly cruel and unusual, as 
burning at the stake, crucifixion, breaking on the 
wheel, or the like, it would be the duty of the 
Courts to adjudge such penalties to be within the 
constitional prohibition.” 

Of the expression due “process of law,”’ the Court 
says: ‘Soin the fourteenth amendment, the same 
words refer to that law of the land in each State, 
which derives its authority from the inherent and 
reserved powers of the State, exerted within the 
limits of those fundamental principles of liberty 
and justice which lie at the base of all our civil and 
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political institutions ; undoubtedly the amendment 
forbids any arbitrary deprivation of life, liberty or 
property and secures equal protection to all under 
like circumstances in the enjoyment of their 
rights; and in the administration of criminal justice, 
requires that no different or higher punishment 
shall be imposed upon one than is imposed upon 
all for like offenses.” 

We conceive that the decision there concedes the 
proposition that the torture of criminals by State 
authority violates the Fourteenth Amendment. If 
there is no statute which authorizes imprisonment 
for life, either accompanied by the constant terror- 
ism of threatened torture or not, the Federal Court 
can adjudge that the sentence is no warrant for the 
detention of the petitioner. 

Assuming for the present that the New York 
Statute is not now open to challenge, we contend 
that it affords no warrant of law forthe wrongs com- 
plained of. 


THE CONSTRUCTION PLACED UPON THE STATUTE IS 
AS MUCH A PART OF THE STATUTE AS THE TEXT IT- 
SELF. 

Douglass vs. County of Pike, 101 U. S., 
687. 

Christy vs. Pridgeon, 4 Wall., 203. 

Shelby es. Guy, 11 Wheat., 367. 


The statute was sustained by the Court of Ap- 
peals in Kemmler’s case upon the statement that the 
mode of execution is not cruel, * because, upon the 
evidence there adduced’ the application of electric- 
ity to the vital parts of the human body, under 
such conditions and in the manner contemplated by 
the statute, must result in instantaneous and conse- 
quently in painless death.”’ 


Kemmler ¢. Durston, 119 N. Y., at p. 579. 
The statute then contemplates such an application 


of electricity as must result ininstantaneous death, 
and such isthe command of the statute. 
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The means now about to be employed are here al- 
leged not to be capable of that effect, and it follows 
that the appellant is about to be executed without 
due process of law and in defiance of the only aw 
upon the subject. 


THE THREATENED INFLICTION, MOREOVER, CON- 
TRAVENES THE EXPRESS COMMAND OF THE STature. 

That command involves. the use of a continuous 
current. 

The history of the law and the conflicting views of 
experts require a literal construction of this penal 
Statute. There is acontinuous current and there is 
a discontinued current. The latter, which is 
familiarly illustrated by the passing a continuous 
current through an induction coil, possesses certain 
important dynamic impulses, which arise not from 
electricity but from the interruption of its flow. 
To inflict the infinite number of interrupted or al- 
ternating currents, which only can be generated by 
this dynamo, under a prescription of a current to 
be continued until death is produced, is not merely 
an offense to language. It is as if when, for its pe- 
culiar properties, the physician prescribes iron, the 
nurse should proceed to bruise the head of the 
patient with a hammer. 


THE INSTANT DEPRIVATION OF LIFE CAUSED BY 
THE LIGHTNING WAS CONTEMPLATED BY THE LAW 
MAKERS. A single stroke, quicker than anything 
else in nature, was to take away the breath of life. 
This was to be done with such rapidity that the 
centres of nerve sensation should be annihilated 
before the pain of the stroke conld be felt. That 
was the sole view upon which the Statute was sus- 
tained. There was no pretense that the law justi- 
fied a slow death, preceded by apparent unconscious- 
ness. It was never contemplated that if the pain 
were so great as to pass endurance it should yet 
suffice that the writhing, tortured body, in its pro- 
longed struggles for life, should appear fo be what 
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physicians call comatose—struggling coma! Con- 
tradiction in terms as this may seem, such is the 
sole apology now extant for this mode of execution. 

The broken current is the very opposite and 
negative of the Statute. No such departure from 
the terms of a penal Statute can find sanction under 
any conception of due process of law. There is 
absolutely no assurance here that in theadministra- 
tion of the criminal justice no different or higher 
punishment will be imposed upon one than is im- 
posed on all for like offenses, 

If the current may be interrupted by the pe- 
culiarity of the dynamo, it may be interrupted by 
the switch. If it may be interrupted many times 
in one minute, it may be interrupted once in many 
minutes. 


We INSIST THAT WE SHOULD BE PERMITTED TO 
SHOW WHAT OCCURRED IN KEMMLER'S EXECUTION. 


We ask to prove that before he could be killed 
the current was not only interrupted by the dynamo, 
but repeatedly by the switch. The currents from 
the dynamo did not kill him after seventeen sec- 
onds. There was then an interval of two minutes, 
during which, the cireuit being opened, he was 
struggling against the shock. His intercostal mus- 
cles were laboring to inflate his lungs. The glands 
of his mouth were developing saliva. His lips 
were quivering. Blood was pulsating from a wound 
in his hand, responsive to the palpitation of his liv- 
ing heart. His muscles were moved, not by the 
electrical force, for that had been turned off; but 
by the contraction of his tortured nerves. The 
pupils of his eyes were contracted. All the recog- 
nized indications of the agony of death were present. 

Then the doctors cried * This man is not dead, 
turn on the current again.’’ 

The current then being turned on, rigidity en- 
sued. The switch in an adjoining room was then 
heard to click three times, and each time the body 
of the poor wretch was raised from the chair. ‘Tied 
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as firmly as skill and experience could devise, the 
effect of these shocks was to raise his body from 
contact with the electrode which had been placed 
at the base of the spine. The result was the forma- 
tion of anare. The electric force leaped the space 
from the electrode to the base of Kemmler’s spine, 
with a scintillation of blue sparks. When this had 
been continued a number of minutes, which the 
horrified spectators did not record, the smell of 
burning flesh satisfied the scientific experts who 
fathered this law that the man was dead. The cur- 
rent was turned off. The body was found to be 
abnormally warm, indicating that death was slow. 
Despite this evidence of their nostrils, these experts, 
therefore, waited three hours before the body was 
cold enough, in their judgment, to warrant the 
application of the knife. 

The autopsy then disclosed the utter fallacy of the 
theory of the law. The nerves had not been the 
preferred channel 6f the currents. The brain was in 
a normal condition, except immediately under the 
electrode, where it was slightly hardened. The 
spinal cord showed no trace of being injured in any 
way. The blood in some parts was baked dry, 
smooth and brittle. Its solid constituents were pre- 
cipitated, and fell in a fine dust when rubbed 
between the fingers. : 

The heart was normal. The lungs presented nor- 
mal conditions, except adhesions, which were evid- 
ence of prior disease. The spinal muscles, where 
the sponge had dried and the are had formed, had 
been ‘‘ roasted like overdone beef.’’ 

In short, almost every result predicted in our 
brief in the Kemmler case was realized. 

There was no lesion, either of brain, heart or 
lungs. The track of the nerves of sensation through 
the spinal cord to the brain was unimpaired. 
There were the outer indications of prolonged 
death agony and the post mortem indications of 
slow death. 
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The iron and copper constituents, as well as 
the liquid and salts of the blood, attracted the 
currents, and probably made Kemmler’s veins and 
arteries a mass of fire. Fire where the blood 


should bear health and life. His soul was literally. 


burned out of him. 


This was done in the name of humanity. We . 


may well paraphrase the dying speech of Madame 
Roland, and say: ‘Oh humanity, what cruelties 
are inflicted in thy name!” 

A scientific witness of Kemmler’s death, who 
was present upon the invitation of the State, de- 
clares: ‘‘It was promised that the new method of 
getting rid of a murderer should be an improve- 
ment upon all others. History must now record its 
failure from many points of view. When the har- 
rowing details of the death chamber were tingled 
along the telegraph wires of the country, and their 
impulses were throbbed through the cable, the 
entire civilized world viewed the*scene with horror. 
The criminal became a martyr, and the manner of 
his execution was anathematized by the daily press 
as a disgrace to civilization. He came to it sub- 
missively, trusting to an easy death, but was killed 
like a writhing dog. Viewed even as a scientific 
operation, however, it transcended in apparent bru- 
tality anything that can be imagined. And yet 
this was claimed to be the true and improved way 
of doing it. This, too, after all the discussion by 
expert electricians, after all the experiments upon 
the lower animals, after the careful examination of 
the power of different machines, the accurate 
measurement of volts, the elaborate estimation of 
resistance to currents, and the exhaustive study of 
the generating power of different dynamos. It 
was the first dreadful trial on a human being to 


measure the terrible force of quickly repeated light-, 


ning strokes against his vital tenacity. 

As now shown, there was no accurate and reliable 
way of determining positively when real death oc- 
curred. None of the experts dared examine the 


victim while the deadly current was coursing through 
its circuit. Noone could go near to feel the pulse 
or to listen to the heart beat. All the chances were 
taken upon. the actual number of seconds required 

to make life extinct. That there was an error of 
judgment in that regard was shown in the respira- 
tory struggles of the criminal after the first shock 
was administered. 

All this was done for the sake of making an im- 
provement upon other forms of execution. When, 
however, we compare electricide with these, we are 
forced to admit that it utterly failed to meet the 
extravagant claims of its advocates. 

The scene in the death chamber was well cal- 
culated to impress any impartial observer with this 
fact. For the poor victim’s sake, we are glad to 
believe that he suffered no pain; but, at the first 
stroke he was simply shocked, not killed. Then, 
after a torturingly long interval, the shock was re- 
peated and continued until the burning flesh of his 
back demonstrated that the sacrifice had been com- 
plete. From the admjnistration of the first stroke 
until the second circuit was finally interrupted 
five minutes and twenty-eight seconds elapsed.’’ 


Dr. Shrady in the Arena, October, 1890. 


This is the testimony of a witness not selected by 
us, and whose felicity in his belief that Kemmler 
suffered no pain, we cannot share. 

But while all this must be admitted to be the 
demonstration of Kemmler’s execution, we will be 
told, as Dr. F. Shrady says: ‘‘ For the poor victim's 
sake, we are glad to believe that he suffered no 
pain.” 

Virgil tells us that men readily believe what they 
wish to be true. 

We invite attention to the eminent scientific 
authority upon this execution, of no less value that 
it was uttered ante litem motam. 

In 1837 Professor Manni founded in the Institute 
of France a prize for the best treatise upon the 
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signs of death and the means of preventing prem- 
ature interment. This prize was awarded after ten 
years’ competition, in 1848, to Doctor Bouchut. The 
treatise and the report of the commissioners to 
whom the question was, by the French Academy 
of Sciences, referred, contain probably as instructive 
an essay upon the subject as the world can furnish. 
Particular attention was given to the effect of elec- 
tricity in suspending the vital functions and to the 
indications of agony. Some quotations from that 
work illustrate our present contention. 

Traité des Signes de la Mort, par E. Bouchut. 

Ouvrage Couronne par |’ Institut de France. 

Paris, Libraire de ]-Académie Nationale de Méde- 
cine, 1849. 

The following conclusions established by that 
authority tend to enlighten us upon this occur- 
rence : 

At page 38, Bouchut says agony is the name 
given to the phenomena preceding death which ac- 
company the struggle between the vital forces and 
sinnihilation. 

Then the man, almost entirely deprived of the 
use of intelligence, of his senses, and of his muscu- 
lar functions, falls into a condition of more or less 
troubled slumber. The pupil is always contracted 
in agony, as it is in sleep, and it only becomes 
dilated at the moment of death. The body appears 
to be the scene of an internal combat. Life will be 
the prize of victory. 

There are men in whom life is very tenacious and 
with whom the struggle against death is very 
violent. They defend themselves if one may so 
express it, and only succumb after violent and 
painful efforts. There are others, on the other 
hand, who fall at once and die without having re- 
sisted. 

(39.) But in deaths which are called sudden, and- 
which result from an instantaneous lesion of the 
heart or of the brain, the agony endures only a few 
minutes. The man who is thus suddenly struck 
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down, loses consciousness, his ideas and his senses 
are confused, his pupil is contracted as if he wished 
to sleep, the use of his muscular functions disap- 
pears and he dies in some minutes after having 
exhibited all the most important phenomena of 
agony. 

Whatever, then, may be the cause of death, it is 
always preceded by precursory symptoms more 
or less evident, and we should be wrong to think 
that one can die without agony. Very painful and 
prolonged with some, it is very short with others, 
That is all the difference. 

In respect to the signs of rea] death, this treatise 
accepts three, first and highest in importance being 
placed the prolonged cessation of the heart beat 
upon auscultation. The other signs of real death 
are the simultaneous relaxation of all the sphincters, 
due to the paralysis of these muscles ; and the sink- 
ing of the ball of the eye and the loss of the trans- 
parency of the cornea. 

Respecting the failure of the heart beat it is de- 
clared (p. 43): The beating of the heart becomes 
slower and enfeebled by degrees; although per- 
ceptible to the ear, long after the hand placed npon 
the breast can no longer feel it. Consequently, 
and it isa remark of importance in the history of 
apparent death, those who before the epoch of 
auscultation have judged of death from the absence 
of heart beat with the hand have been often mis- 
taken, and always will commit the most deplorable 
errors if they persist in that practise. 

(45.) The pulse ceases to make itself perceived 
four minutes before the last respiration. 

(92.) As to asphyxia by electricity the anthor 
says: The thunderbolt strikes, burns and throws a 
man down, while leaving him his faculties or, else, 
strikes him deprived of sensation to the point of 
making him pass for dead, when, in truth, he is not 
dead. This state of apparent death one sees so 
rarely that it has not been well stadied; but it 
merits some attention. If we may judge by the 
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effect of electricity upon animals, that which we 
call asphyxia may be only syncope, and in this con- 
dition there is only diminution of the force and 
frequency of the beatings of the heart. 

Upon a rabbit put by a strong charge of electric- 
ity into a state of apparent death, the stethoscope 
enabled us to count the beatings of the heart at 30 
or 40 a minute; then the animal was revived by a 
little repose, but if we continued the experiment 
until the disappearance for many minutes of the 
beatings of the heart upon auscultation, life ceased 
and it became impossible to revive it. 

(370.) The report of the Commissioners asserts 
that auscultation has demonstrated, in a crowd of 
cases, the persistence of the heart beat where the 
radial pulse was completely absent, and in which 
the cardiac movement was not perceptible to the 
hand. 

(375.) The Messieurs Weber have demonstrated 
that one can suspend the movements of the heart 
for more than two minutes, by applying to it the 
poles of an electro-magnetic apparatus, and that 
the heart can immediately after resume its regular 
movements. : 

* * * * * * 

The Commissioners thought it their duty to call 
these experiments to the attention of physicians who 
are called upon to examine the state of the heart in 
the cases of apparent death caused by lightning, and 
in which the suspension of the movements of the 
heart can be more considerable than ordinary, with- 
out, nevertheless, being confounded with their de- 
finitive cessation. 

Examples are given of many instances of persons 
in catalepsy, who have been buried alive, but who 
preserved all their consciousness until exhumation, 
and were able to recount what had gone on around 
them during the period of apparent death. While 
many such instances are rejected as apochryphal, 
many are also accepted as true. 
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(386.) The complete loss of sensation and move- 
ment is compatible with life. But the definitive ces- 
sation of the beatings of the heart, ascertained with 
the stethoscope, is a certain sign of death. 

The stethoscope was not applied to Kemmler be- 
fore the knife. 

Kemmler’s struggles plainly show that the motor 
nerves were intact. There is absolutely no reason, 
therefore, to suppose that the nerves of sensation | 
were not likewise performing their functions. The 
appearances of syncope are, therefore, necessarily 
due to the effect of the sensations upon the register- 
ing ganglia of the brain. In other words, the man, 
if insensible, was so from torture. 

In a recent discussion which has excited general 
attention in regard to the conduct of Stanley’s rear 
guard in Africa, an occurrence is mentioned which 
illustrates our contention of the effect of pain. 

We are told that a man was sentenced to 300 
lashes, which were applied to his bareback. After 
the first 30 strokes he did not utter a sound; the 
pain had made him insensible. But he died of the 
cruel punishment. Were the last 170 lashes not as 
cruel as the first ? 

No instance is Known where in the infliction of 
punishments judically recognized as cruel and un- 
usual, unconsciousness did not precede death, after 
a longer or shorter period, depending upon the endur- 
alfce of the sufferer. This was true of the wheel, of 
the rack, of the peine forte et dure, of the Knout, 
of every violent death known to history. 

Nor is the suddenness of the infliction any certain 
assurance against pain. 

Bouchut’s Treatise, above cited, after giving a 
graphic picture of the decapitation of a sheep where 
the death of the brain occurred two or three minutes 
after (p. 132, 133), concludes, ‘‘I do not know if in 
the time which passes between the decapitation and 
the relaxation of the pupils, the brain yet living, 
preserves the integrity of its functions and the 
exercise of thought ; but if it does, it must be con- 
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fessed that this short instant must be very terrible 
for the animal. ”’ 

If then Jugiro may be heard ina Federal Court 
to complain of the mode in which this statute is to 
be carried out, and he make good his allegations 
in that behalf, the State of New York cannot put 
him to death. 

CAN THE Strate oF NEw YorkK, UNDER THAT 
STATUTE, IMPRISON HIM FOR LIFE / 

The sentence of death is in full force. All that 
the Court can do further is to fix a time for its 
execution. He is then, from day to day, living in 
solitary confinement, in the dread of this threat- 
ened torture. The prospect before him is only of 
perpetual imprisonment, with the added fear that 
it will be shortened only by this inhuman end. 

The provisions of the Statute which can be in- 
voked to justify this imprisonment are merely in- 
cidental to the’main purpose of the Statute. That 
failing, can the incident be exalted into the sub- 
_ stantive prescription of the law? 

Has the Legislature of New York, by inadver- 
tence, changed the punishment of murder to soli- 
tary confinement for life ? 

If so, that result will meet with the approval of 
many humane men throughout the State and the 
world. At the last session of the New York Legis- 
lature the very impending dread of the Kemmler 
execution secured a majority of the Assembly for a 
bill directly to secure this result. 

But that view can hardly consist with the follow- 
ing authorities : 

Trade Mark Cases, 100 U. 8., 99. 
Allen rs. Louisiana, 103 U. S., 84. 
Virginia Coupon Cases, 114 U. S., 304. 


Inthe Trade Mark Cases Mr. Justice Miller sa'ys : 
‘It is not within the judicial province to give to 
the words used by Congress a narrower meaning 
than they are manifestly intended to bear in order: 
that crimes may be punished.”’ 
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In the Virginia Coupon cases Mr. Justice Mat- 
thews, says: 


‘‘The substantive part of it * * cannot stand 
* * that which is merely auxiliary to the main de- 
sign must also fall within the principle of which it 
is merely an incident. There may be cases where 
one part of a statute can be enforced * and an- 
other declared inoperative * * but these are 
cases where the parts are so distinctly separable 
that each can stand alone, and where the Court is 
able to see and to declare that the intention of the 
legislature was that the part pronounced valid 
should be enforceable even though the other part 


should fail. To hold otherwise would be to sub. 


stijute for the law intended by the legislature, one 
they may never have been willing by itself to enact.” 

It may well be contended that if this statute be 
now construed as a statute imposing imprisonment 
for life, it isa change of decision which is to all 
intents and purposes the same as an amendment of 
the law by legislative enactment. 


Douglass vs. Pike, 101 U. 8S., at p. 687. 


As to this crime and petitioner the law thus 
changed by construction is ex post facto and void. 


But this construction leads to obvious absurdity, 
and the petition alleges that no other means of 
artificially generating electricity now Known can 
produce any other or different result than the tor- 
ture alleged. Wr ARE FORCED TO THE RECONSID- 
ERATION OF THE CONSTITUTIONALITY OF THE 
STATUTE ITSELF. | 

WITH DIFFERENT PARTIES, UPON A DIFFERENT 
RECORD, AS AN ORIGINAL QUESTION, WITH NEW AND 
CONVINCING FACTS, IN A QUESTION OF LIFE AND 
DEATH AND IN A CASE OF HABEAS CORPUS, THE DE- 
CISION OF THE Court OF APPEALS IN KEMMLER’S 
CASE IS NO BAR TO THIS PETITION. THE DOCTRINE 
or stare decisis DOES NOT APPLY. 


Lindsay rs. Lindsay, 47 Ind., 286. 
Snyder vs. Gascoigne, 11 Tex., 455. 
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Baker vs. Lorillard, 4 N. Y., 261. 
Boon vs. Bowers, 30 Miss., 256. 

Bane vs. Wick, 6 Ohio St., 13. 
Kneeland os. Milwaukee, 15 Wis. 691. 
Willis os. Owen, 43 Tex., 48. 
Exparte Robinson, 6 Me L., 360. 

Lea os. White, -4 Sneed, 73. 

Exparte Ring, 28 Cal., 247. 

In ve Cusley, 34 Iowa, 184. 
Hammond vs. People, 32 Ils. 446. 
MeFarland es. Johnson, 27 Tex. 105. 
Exzpartle Lawrence, 5 Binn., 304. 
Exparte Campbell, 20 Ala., 89. 


In Willis 7s. Owen, 43 Tex., 48, the Court says: 
“The doctrine grows out of the necessity for*a 
uniform and settled rule of property. But when 
the former decision is not of this character * * the 
former decision or previous construction is received 
and weighed merely as an authority tending to 
convince the judgment of the correctness of :the 
particular conclusion, and not asarule to be fol- 
lowed without inquiring into its correctness. ”’ 

In Kneeland vs. Milwaukee, 15 Wis., 691, the 
Court says: : 


“The maxim s/are decisis has a greater or less 
force according to the nature of the question 
decided. * * As an illustration, take a case 
involving personal liberty. A party restrained of his 
liberty claims to be discharged under some consti- 
tutional provision; the Court erroneously decides 
against him; the same question arises again. ‘To 
change such a decision would déstroy no rights 
acquired in the past; it would only give a better 
protection to rights in the future. The maxim in 
such a case would be entitled to very little weight, 
and mere regard for stability ought not to ,be 
allowed to prevent a more perfect administration of 
justice.”’ 

In Post vs. Supervisors, 105 U. S., 669, the 
opinion contains an implication, perhaps, favorable 
to the present contention. 
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Mr. JusTIcE Gray : 


‘*Anact of the legislature-of a State which has 
been held by its highest court not to be a statute of 
the State because never passed as its constitution 
requires, cannot be held by the courts of the- United 
States upon the same evidence to bea law of the 
State.”’ 

The rule stare decisis cannot be applied to shut 
out advanced knowledge. 


San Francisco vs. 8. W. W. W., 48 Cal., 
509. 7 

McFarland vs. Pico, 8 Cal., 631. 

Callendais Adner vs. Ins. Co., 23 Penn. 
St., 474. 


THE QUESTION OF CONSTITUTIONALITY IS HERE AN 
OPEN AND ORIGINAL QUESTION, 
The proposition considered by the Court of Ap- 
peals in 
Kemmiler es. Durston, 119 N. Y., 577, is 
thus stated : 


‘* This legislation is assailed in no other way than 
by attempting to show that the new mode of carry- 
ing out a death sentence subjects the person con- 
victed to the possible risk of torture and unneces- 
sary pain. - . . . = 

Every act of the Legislature must be presumed to 
be in harmony with the fundamental law until the 
contrary is clearly made to appear. 

If it cannot be made to appear that a law is in con- 
flict with the Constitution by argument deduced 
from the language of the law itself, or from matters 
of which a court can take judicial notice, then the 
act must stand. 

The testimony of experts is not admissible to 
show that in carrying out a law enacted by the 
Legislature, some provision of the Constitution may 
possibly be violated. 

If the act upon its face is not in conflict with the 
Constitution, then extraneous proof cannot be used 
to condemn it.”’ 
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The question, however, in the Cireuit Court upon 
the evidence now tendered is res nova. 


Loring vs. Marsh, 2 Cliff., 469. 
Neal vs. Green, 1 MeL., 18. 
Pease vs. Peck, 18 How., 598. 


If the rule above stated by the Court of Appeals, 
excluding from consideration evidence bearing 
upon the question of cruelty, is to be applied to 
proof of the actual results of the experiment which 
that court sanctioned, then that rule is in conflict 
with numerous authorities in this court. Upona 
question of conflict with the Federal Constitution 
that decision is not authority here. 


Louisville Co. vs. Palmer, 109 U. S., 256. 
Butz vs. Muscatine, 8 Wall., 582. 

Ohio L. & T. Co. os. Debolt, 109 U. S&., 
244, 256. ; 
Douglass vs. County of Pike, 101 U. S&., 

687. 
Burgess vs. Seligman, 107 U. 8., 33. 


This court has declared in 


Gelpecke rs. Dubuque, 1 Wall., 206, 


Mr. Justice Swayne: 

‘* We shall never immolate truth, justice and the 
law, because a State tribunal has erected the altar 
and decreed the sacrifice.”’ 


THE DECISION BELOW SHOULD BE REVERSED AND 
A MANDATE GRANTED FOR THE ISSUE OF THE WRIT 
AS PRAYED. 

ROGER M. SHERMAN, 
Of Counsel for Appellant, 
140 Nassau street, 
New York, N. Y. 
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es. 


Avcustus A. Brusn, Agent ant 
Warden of Sing Sing Prison. 


Statute of New York referred to in 
the petition. Laws of 1888. 


Chapter 489. 


An Act to amend sections four hundred and 
ninety-one, four hundred and ninety-two, five hun- 
dred and three, five hundred and four, five hundred 
and five, five hundred and six, five hundred and 
seven, five hundred and eight, and five hundred 
and nine of the Code of Criminal Procedure, rela- 
tive to the infliction of the death penalty, approved 
by the Governor, June 4th, 1888. Passed, three- 
fifths being present. The People of the State of 
New York, .represented in Senate and Assembly, do 
enact as follows : 
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Section 1.—Section four hundred and ninety one 
of the Code of Criminal Procedure of the State of 
New York is hereby amended so as to read as 
follows: 

§ 491. When a defendant is sentenced to the pun- 
ishment of death, the judge or judges holding the 
Court at which the conviction takes place, or a 
majority of them, of whom the judge presiding 
must be one, must make out, sign and deliver to 
the Sheriff of the County, a warrant stating the 
conviction and sentence, and appointing the week 
within which sentence must be executed. Said 
warrant must be directed to the Agent and Warden 
of the State Prison of this State designated by law 
as the place of confinement for convicts sentenced 
to imprisonment ina State Prison in the judicial 
district wherein such conviction has taken place, 
commanding such Agent and Warden to do execu- 
tion of the sentence upon some day within the week 
thus appointed. Within ten days after the issuing 
of such warrant, the said Sheriff must deliver the 
defendant, together with the warrant, to the Agent 
and Warden of the State Prison therein named. 
From the time of said delivery to the said Agent 
and Warden, until the infliction of the punishment 
of death upon him, unless he shall be lawfully dis- 
charged from such imprisonment, the said defend- 
ant shall be kept in solitary confinernent at said 
State Prison, and no person shall be aliowed access 
without an order of the Court, except the officers of 
the prison, his counsel, his physician, a priest or 
minister of religion, if he shall desire one, and the 
members of his family. 


$ 2. Section four hundred and ninety-two of said 
Code of Criminal Procedure is hereby amended so 
as to read as follows: 


$ 492. The week so appointed must begin not less 
than four weeks and not more than eight weeks 
after the sentence. The time of the execution 
Within said week shall be left to the discretion of 
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the Agent and Warden to whom the warrant is 
directed ; but no previous announcement of the 
day or hour of thé execution shall be made, except 
to the persons who shall be invited or permitted to 
be present at said execution, as hereinafter pro- 


vided. 


$3. Section five hundred and three of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$503. Whenever, for any reason other than 

insanity or pregnancy, a defendant sentenced to 
the punishment of death has not been executed 
pursuant to the sentence at the time specified 
thereby, and the sentence or judgment inflicting the 
punishment stands in full force, the Court of 
Appeals or a judge thereof, or the Supreme Court 
or a Justice thereof, upon application by the 
Attorney General or of the District Attorney of the 
county where the conviction was had, must make 
an order directed to the Agent and Warden or 
other officer in whose custody said defendant may 
be, commanding him to bring the convict before 
the Court of appeals or a General Term of the 
Supreme Court in the department, or a term of the 
Court of Oyer and Termnier in the county where 
the conviction was had. If the defendant be at 
large, a warrant may be issued by the Court of 
Appeals or a Judge thereof, or by the Supreme 
Court or a Justice thereof, directing any Sheriff or 
other officer to bring the defendant before the Court 
of Appeals or the Supreme Court at a General Term 
thereof, or before a term of the Court of Oyer and 
Terminer in that county. 


$4. Section five hundred and four of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$ 504. Upon the defendant being brought before 
the Court, it must inquire into the circumstances, 
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and if no legal reason exists against the execution 
of the sentence, it must issue its warrant to the 
Agent and Warden of the State Prison mentioned 
in the original warrant and sentence under the 
hands of the judge or judges or a majority of them, 
of whom the judge presiding must be one, com- 
manding the said Agent and Warden to do execu- 
tion of the sentence during the week appointed 
therein. The warrant must be obeyed by the Agent 
and Warden accordingly. The time of the execution 
within said week shall be left to the discretion of the 
Agent and Warden, to whom the warrant is directed, 
but no previous announcement of the day or hour of 
the execution shall be made, except to the persons 
who shall be invited or permitted to be present at 
said execution as hereinafter provided. 


$5. Section five hundred and five of said Code of 
Criminal Procedare is hereby amended so as to read 
as follows: 


$ 505. The punishment of death must in every 
case be inflicted by causing to pass through the 
body of the convict a current of electricity of suffi- 
cient intensity to cause death and the application 
of sich current must be continued until such con- 
vict is dead. 


$6. Section five hundred and six of said Code of 
Criminal Procedure is hereby amended so as to read 
as follows: 


$ 506. The punishment of death must be inflicted 
within the walls of the State Prison designated in 
the warrant or within the yard or inclosure adjoin- 
ing thereto. ° 


$7. Section five hundred and seven of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$ 507. It is the duty of the Agent and Warden to 
be present at the execution and to invite the pres- 
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ence by at least three days’ previous notice, of a 
Justice of the Supreme Court, the District Attor- 
ney and the Sheriff of the county wherein the con- 
viction was had, together with two physicians and 
twelve reputable citizens of full age, to be selected 
by said Agent and Warden. Such Agent and War. 
den must, at the request of the criminal, permit 
such ministers of the Gospel, priests or clergymen 
of any religious denomination, nut exceeding two, 
to be present at the execution, and in addition to 
the persons designated above, he may also appoint 
seven assistants or Deputy Sheriffs who may attend 
the execution. He shall permit no other person to 
be present at such execution except those desig- 
nated in this section. Immediately after the exe- 
cutiona post mortem examination of the body of the 
convict shall be made by the physicians present at 
the execution and their report in writing, stating 
the nature of the examination so made by them, 
shall be annexed to the certificate hereinafter men- 
tioned and filed therewith. After such post mor- 
tem examination the body, unless claimed by some 
relative or relatives of the person so executed, shall 
be interred in the graveyard or cemetery attached 
to the prison with a sufficient quantity of quick 
lime to consume such body without delay, and no 
religious or other services shall be held over the re- 
mains after such execution, except within the walls 
of the prison where said execution took place, and 
only in the presence of the officers of said prison, 
the person conducting said services and immediate 
family and relatives of said deceased prisoner. No 
account of the details of any such execution be- 


‘yond the statement of the fact that such convict 


was on the day in question duly executed according 
to law at the prison shall be published in any news- 
paper. 

Any person who shall violate or omit to comply 
with any provision of this section shall be guilty 
of a misdemeanor. 
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£8. Section five hundred and eight of said Code 
of Criminal Procedure is hereby amended so as to 
read as follows: 


$508. The Agent and Warden attending the exe- 
cution must prepare and sign a certificate setting 
forth the time and place thereof, and that the 
convict was then and there executed in conformity 
to the sentence of the Court and the provisions of 
this Code. and must procure such certificate to be 
signed by all persons present and witnessing the 
execution. He must cause the certificate, together 
with the certificate of the post mortem examination 
mentioned in the preceding Section and annexed 
thereto, to be filed within ten days after the execu- 
tion, in the office of the clerk of the county in 
which the conviction was had. 


$9. Section five hundred and nine of said Code of 
Criminal Procedure js hereby amended so as to read 


as follows: 


$509. In case of the disability from illness or 
other sufficient cause of the Agent and Warden to 
whom the death warrant is directed, to be present 
and execute said warrant, it shall be the duty of 
the principal keeper of said prison, or such officer of 
said prison as may be designated by the Superin- 
tendent of State Prisons, toexecute the said war- 
rant, and perform all the other duties by this Act 
imposed upon said Agent and Warden. 


$10. Nothing contained in any provision of this 
Act applies to a crime committed at any time before 
the day when this Act takes place. Such crime 
must be punished according to the provisions of law 
existing when it was committed, in the same man- 
ner as if this Act had not been passed ; and the pro- 
visions of law for the infliction of the penalty of 
death upon convicted criminals, in existence on the 
day prior to the passage of this Act, are continued 
in existence and applicable to all crimes punishable 
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by death, which have been or may be committed 
before the time when this Act takes effect. A 
crime punishable by death committed after the 
beginning of the day when this Act takes effect, 
must be punished according to the provisions of 
this Act, and not otherwise. 


$11. All Acts and parts of Acts inconsistent with 
the provisions of this Act are hereby repealed. 


$12. This Act shall take effect on the first day of 
January, one thpusand eight hundred and eighty- 
nine, and shall apply to all convictions for crimes 
punishable by death committed on or after that 


date. 
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STATEMENT. 


On or about December 16, 1889, the appellant, by the 
name of Schihiok Jugigo, was convicted in the court of 
Oyer and Terminer in the county of New York, State of 
New York, of the crime of murder, and was sentenced by 
said court to be put to death, in pursuance of the pro- 
visions of the act of the State of New York, passed June 4, 
1888, being chapter 489, Laws of 1888 of said State. The 
judgment imposed upon him required the sentence to be 
carried out in the week commencing February 3, 1890, in 
the manner provided forin the act of the Legislature of 
the State of New York referred to. (Fols. 1, 2.) 

On the 12th day of September, 1890, a petition on behalf 
of the appellant was presented to the Circuit Court of the 
United States for the Southern District of New York, fora 
writ of habeas corpus, to inquire into the cause of the 
detention at Sing Sing prison, by the agent and warden of 


said prison, of said Jugiro, and by said Circuit Court of the 
United States for the Southern District of New York, the 
prayer of the petition was in all things denied. 

From the order made by the Circuit Court of the United 
States for the Southern District of New York, upon said 
petition, the appellant appealed to this court, and the 
appeal was allowed on the 12th day of September, 1890, by 
Hon. E. Henry Lacombe, Circuit Judge of the United 
States for the Southern District of New York. (Fol. 9.) 

The appellant, in his petition, alleged that the State of 
New York had in its possession only certain dynamo- 
electric machines by whichean be generated no continuous 
current of electricity, but only an infinite number of dis- 
tinct and entirely discontinued currents, which machines 
were constructed only for commercial purposes, and that 
while the application of the force from said machines to 
his body would kill him, that the result would only follow 
from the reduction of his resistance gradually, while he 
would meantime be slowly tortured and consumed by heat, 
and put in exquisite anguish by incessantly repeated 
shocks of his entire nervous organization; that the 
petitioner’s resistance exceeds 500,000 ohms; that no 
adequate machines are made or can be made for the gen- 
eration of an adequate current such as is by the sentence 
prescribed, and it was therefore not possible to apply a 
current of electricity to the vital parts of his body, under 
such conditions, or in the manner contemplated by the 
statute of the State of New York, and the attempt to 
apply such current would be to torture him. The petition 
also alleges that the appellant is protected by the provis- 
ions of the treaties between the Emperor of Japan and the 
United States, and that he is kept in custody in violation 
of the sixth article of the Constitution of the United 
States and of the fourteenth amendment thereof. 


POINTS. 


I. 


The allowance of the writ of habeas corpus was not a matter 
of right, but rested to a great extent in the discretion of the 
court. 

In ex parte Milligan (4 Wall, 2), the court held, where the 
cause of imprisonment is fully shown by the petition, the 
court may, without issuing the writ, consider and deter- 
mine whether, upon the facts presented in the petition, the 
prisoner, if brought before the court, would be discharged. 

In re Hoover (30 Federal Reporter, 51), the District Court, 
Southern District of Georgia, Speer, Justice, held: “A 
clear, irreconcilable antagonism between the Federal law 
and the State law must be shown, to allow the writ.” 

In ex parte Royall (108 U. 8., 252, 253), the court said: 
“If it is apparent upon the petition that the writ, if issued, 
ought not, on principles of law and justice, to result in the 
immediate discharge of the accused from custody, the 
court is not bound toawardit * * * — ; and the 
court is not deprived of discretion as to the time and mode 
in which it will exert the powers conferred upon it.” 

Ex parte Terry (128 U. S8., 289, 301, 302), is to the same 
effect. 

The latter case was decided subsequent to the passage 
of the act of March 3, 1885, chapter 353, Twenty-third 
Statutes at Large, 437, amending section 764, R. 8. U.S. 


II. 

By proceeding in the manner in which this matter has been 
brought to the attention of the court, we submit that the writ of 
habeas corpus can not be converted into a writ of error by which 


the judgment of the cuurts of the Stateof New York passing the 
sentence, can be reviewed. 3 

Such was the doctrine laid down in ex parte Yarbrough 
(110 U.S., 651), where the court further held that if the 
court below had jurisdiction of the party and of the offense 
for which he was tried, and had not exceeded its powers in 
the sentence which it pronounced, this court can inquire 
no further. 

To the same effect is ex parte Siebold (100 U. 8., 371, 375); 
and in re Hoy (127 U. 8., 731); in re Lane (135 U. S8., 446). 

That the courts of the State of New York had jurisdic- 
tion cf the person of the appellant, Jugiro, and of the 
offense for which he was tried, and that it has not exceeded 
its powers in the sentence imposed upon him, has been 
determined, not only by the courts of the State of New 
York, but by this court, and that there was jurisdiction of 
the person and of the offense, and the powers of the court 
have not been exceeded in the sentence, is not denied by 
the petition. 

‘The general averment, in the petition, that he was 
detained in violation of the Constitution and laws of the 
United States, and that the District Court had no jurisdiec- 
ticn or authority to try and sentence him, in the manner 
and form above stated, is an averment of a conclusion of 
law, and not of facts, that would, if found to exist, displace 
the presumption the law makes in support of the judg- 
ment.” (Cuddy, Petitioner, 131 U. S. Rep., 286.) 

The application is based upon the inability, so alleged, 
of the State to carry into effect the sentence so imposed ; 
and for that reason it is said that the fourteenth amend- 
ment to the Constitution of the United States will be 
violated by the agent and warden of Sing Sing prison, in 


attempting to carry out the commands of the courts of the 
State of New York. 

In re Kemmler (136 U. S., 447), this court held “that the 
decision of the New York State courts, sustaining the 
validity of the act under the State Constitution, was not 
re-examinable here; nor was that decision against any 
title, right, privilege or immunity specially set up or 
claimed by the petitioner under the Constitution of the 
United States. Treating it as involving an adjudication 
that the statute was not repugnant to the Federal Consti- 
tution, that conclusion was so plainly right that we should 


~ not be justified in allowing the writ upon the ground that 


error might have supervened therein. * * * 

Undoubtedly the fourteenth amendment forbids any 
arbitrary deprivation of life, liberty or property, and 
secures equal protection to all, under like circumstances 
in the enjoyment of their rights, and in the administration 
of criminal justice, requires that no different or higher 
punishment shall be imposed upon one than is imposed 
upon all, for like offenses. But it was not designed to inter- 
fere with the power of the State to protect the lives, 
liberties and property of its citizens, and to promote their 
health, peace, morals, education and good order. The 
enactment of this statute was in itself within the 
legitimate sphere of the legislative power of the State, and 
in the observance of those general rules prescribed by our 
system of jurisprudence, and the Legislature of the State 
of New York determined that it did noi inflict cruel or 
unusual punishment, and its courts have sustained that 
determination. We can not perceive that the State has 
thereby abridged the privileges or immunities of the 
petitioner, or deprived him of due process of law.” 
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The Court of Appeals of the State of New York in the 
Kemmler case expressly held as follows: ‘If it can not 
be made to appear that a law is in conflict with the Con- 
stitution, by argument deduced from the language of the 
law itself, or from matters of which a court can take 
judicial notice, then the act must stand. The testimony of 
expert or other witnesses is not admissible to show that in 
carrying out a law enacted by the Legislature some pro- 
vision of the Constitution may possibly be violated.” 

This language of the Court of Appeals was cited by the 
learned Chief Justice in the opinion delivered Jn re 
Kemmler in this court. ‘See case supra, 443.) 

And this court further said in this same opinion, “ In 
order to reverse the judgment of the highest court of the 
State of New York we should be compelled to hold that it 
had committed an error so gross as to amount in law to a 
denial by the State of due process of law to one accused of 
crime, or of some right secured to him by the Constitution 
of the United States. We have no hesitation in saying 
that we can not do this upon the record before us.” 

It would seem, therefore, that the case of Kemmler, so 
recently decided by the Court of Appeals and by this court, 
would be a sufticient answer to the petition made to the 
Circuit Court in behalf of the appellant. 

That the State of New York has sufficient machinery to 
carry out the law for the punishment of offenses, and 
especially of the crime of murder, was clearly established 
in the Kemmler case and is further evidenced by the fact 
that Kemmler has been executed. Of this fact the court 
may take notice, because it is a matter that has been given 
wide publicity, and if a prisoner held under a law adjudged 
constitutional by the courts of the State and of the United 


States can procure habeas corpus upon the facts set forth 
in the petition in this case, there is no reason why any 
other convict would not be entitled to the writ, by the 
mere statement that the straps upon the chair in which 
the convict was to be fastened were not of sufficient 
strength to hold him, or for any other reason that the 
genius of counsel might suggest. , 


IV. 


The authorities of the State of New York are endeavor- 
ing to enforce the laws that have been enacted for the 
protection of the people of the State of New York, anda 
speedy determination of the questions presented here 
should be had, in view of the fact that other convicts are 
now under sentence of death in that State, and it is confi- 
dently submitted, in view of the determination of this 
court made in the case of Kemmler, that this appeal should 
be dismissed, or the order made denying the writ of habeas 


corpus aftirmed. ; 
CHARLES F. TABOR, 


Attorney-General, Attorney for the State of New York. 
AUGUSTUS A. BRUSH, 
Warden of Sing Sing Prison. 


Lue 


TRANSCRIPT OF RECORD. | 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. #6. SOF 260 


WARREN LELAND, JR., PLAINTIFF IN ERROR, 


vs. js SS 
THE CENTRAL NATIONAL BANK OF THE CITY OF NEW 
YORK. | 


_ — - emma tn ta 5 eee a cage mR ele w 


FILED OCTOBER 19, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 881. 


WARREN LELAND, JR., PLAINTIFF IN ERROR, 


vs. 


THE CENTRAL NATIONAL BANK OF THE CITY OF NEW 
YORK. 


—— mm a ee cm -_< 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 


INDEX. 

Original. Print. 

Bond sean eeowes Oe OSOSOS CHES 6G CONSE OF CC COS «oe ce OOOED COe4 1 | 
ee A GP ns ine wceneanintttatenatglsteains idintaniins denis eee 4 2 
CURRIER COCR oc cccncenscccunedhenigmabennenecccnacsphiiaal 5 3 
Citation (original)............. peciesenipiiteartnthn dames dabencrantn tneivenesititadatbds teil 3 
Peas ef carvene ae Gs sites ncn sdamneeweses conoenddindenane 64 4 
CERIO ... oc coeds concen 00 00 concns ensamescoseccoceesensaheostons ; 4 
Tenmsasigt Hees Tiate COW osc ceccce co cccccnss cocecoceustcosecce 4 
I iiss Daacnicemlertiahcderteletatteiamtntan atin tecnica encitapdiiininiasiiinaianilli lai s 4 
Plea, notice, and affidavit... iibinmeniotin greene lan asainaegamieidaal 11 6 
eCRICR oc. cone «0-0 once s 20s cccccs secccs cocees cseesesaness 16 s 
Peles Bit SER ck a ecris remdnccoccoccesccduciinndivaiiin 17 9 
Ree Bee CHI init cbc chcncandiaeicce coennnemaaiiiiiind 10 
Coasts Sein a ctcrannntnecoccn canes coeucss cnctnsiiateten 22 11 
Stipulation to amend decluration .. ~~. ....-.-.--------.------------- 23 12 
Amended GUStIOEER anne caciccesodnas cncces coccce cnc ceecsseneun 24 12 
Stipulation to hear both suits —_— ais anda @amptneens eaten ete iaaae alle 27 14 
Finding of the court... ... ...... ~~ 22. -- 222 2-2 o-oo oo co wwe ene : 14 
Judgment -... 2222. 220. cn ewe oe on ooo e co cene 220 oo oo nc cewwes once 16 
Evidence for complainant. iii iediapen moacndh sctiniiaaele 16 
Testimony of Wm. A. OR TAREE SRI. 16 
EE itn dhitn saan ceow dont cnnmmaneinwediadin 55 29 

PT, DION. 6.0.00 pooncsancatn esas asim 123 63 
Cd ncn cnsewcncc cece equnanta 145 

Reltenas Gio Ge i icddnienceéevccacces cncccess tnés Genninah 157 8 


-SS8 


Jupp & Detrweiies, Printers, WASHINGTON, JANUARY 9, 1889. 


INDEX. 


Original. 
Testimony of Warren Leland, Jr._._.-.---...--.-.- 158 
SEE Ts ENO ta tntcwnancancense pamawe nin 193 
Warren Leland, Sr. -._.-.-.---- she 194 
POE. WORIIR . .nccew cons cos cucedce 199 
gt SER ES Sane 
James A. Johnson j ct SRE OE 


Se ae ee 


eM ty 


EE SE acca cncccccnuseanmantenmen aman 
i i ise csaesennel Oia 
Warren Leland, Jr. (recalled). .......--- 

Warren Leland, Sr. (recalled) 


i eine inte a Te oa aa 


SEALE EE ONL LL RO RET 
Assignment i 


oS a, Ee 


_ ae 
ii ies willie: * 
as 


W. LELAND, JR., VS. 


oN Oe i! 


las 2 * dygiasl? _ . 
pe Ae Ce a ag ee ae tk ee ¢ 
~ <> et oh A. PA: eS ae nf 4 See 
ign ee BOR SN Se ee Pit ae * ee * Pe . : 
“d joe ea Si Salt pal ‘ce Oe. Fee eile ma ee 
: j t ele x 
* 
NATION Sh 
te ae 
a 
~ 


1 Know all men by these presents that we, Warren Leland, 

Jr., of Long Branch; Willian McMahon, of Rahway, New 
Jersey, and William W. Conover, of the town of Red Bank, in the 
county of Monmouth and State of New Jersey, are held and firmly 
bound unto The Central National Bank of the City of New York, 
body corporate, in the sutn of fifteen thousand dollars, lawful money 
of the United States of America, to be paid to the said The Central 
National Bank of the City of New York or to its certain attorney or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our and each of our heirs, executors, and administrators, 
firmly by these presents. ig 

Sealed with our seals and dated the twenty-sixth day of October, 
in the year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-bounden Warren Leland, Jr., hath prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the suit of The Central National Bank of 
the City of New York, body corporate aforesaid, plaintiff, against 
said Warren Leland, Jr., defendant, by the circuit court of the United 
States for the district of New Jersey: 

Now, therefore, the condition of this obligation is such that if the 
above-named Warren Leland, Jr., shall prosecute his said writ of 
error to effect and answer all costs and damages if he sha!l not make 
good his plea, then this obligation to be void; otherwise to remain 


in full force and virtue. 

WARREN LELAND, Jr. L. 8. 

2 WM. McMAHON. L. 8. 
WILLIAM W. CONOVER. [L. s. 


Signed, sealed, and delivered in the presence of— 


R. ALLEN, Jr. 


The word “not” first interlined before execution. 


United States Circuit Court for the District of New Jersey. 


Tue CentraL NationaAL BANK oF THE City oF New YORK, 
Body Corporate, PI’t’ff, 


and 
WARREN LELAND, Jr., Def’t. 


Action on law. 


William W. Conover, named in the annexed bond, being duly 
sworn, on his oath says that he is a resident of the county of Mon- 
mouth, in the State of New Jersey, and owns lands and real estate 
at Red Bank and elsewhere in said county worth at least twenty 
thousand dollars over and above and free of all encumbrances, and 
that he is worth at least twenty thousand dollars free of all debt. 

WILLIAM W. CONOVER. 
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1 Know all men by these presents that we, Warren Leland, 

Jr., of Long Branch; William McMahon, of Rahway, New 
Jersey, and William W. Conover, of the town of Red Bank, in the 
county of Monmouth and State of New Jersey, are held and firmly 
bound unto The Central National Bank of the City of New York, 
body corporate, in the suin of fifteen thousand dollars, lawful money 
of the United States of America, to be paid to the said The Central 
National Bank of the City of New York or to its certain attorney or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals and dated the twenty-sixth day of October, 
in the year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-bounden Warren Leland, Jr., hath prosecuted 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the suit of The Central National Bank of 
the City of New York, body corporate: aforesaid, plaintiff, against 
said Warren Leland, Jr., defendant, by the circuit court of the United 
States for the district of New Jersey: 

Now, therefore, the condition of this obligation is such that if the 
above-named Warren Leland, Jr., shall prosecute his said writ of 
error to effect and answer all costs and damages if he sha!l not make 
good his plea, then this obligation to be void; otherwise to remain 


in full force and virtue. 
WARREN LELAND, Jr. i s. 
2 : WM. McMAHON. L. 8. 
WILLIAM W. CONOVER. | -. s. 


Signed, sealed, and delivered in the presence of— 
R. ALLEN, Jr. 


The word “not” first interlined before execution. 


United States Circuit Court for the District of New Jersey. 


THe Centra Nationa, Bank or THE City or New York, 
Body Corporate, PI’t’ff, 


and 
WARREN LELAND, Jr., Def't. 


Action on law. 


William W. Conover, named in the annexed bond, being duly 
sworn, on his oath says that he is a resident of the county of Mon- 
mouth, in the State of New Jersey, and owns lands and real estate 
at Red Bank and elsewhere in said county worth at least twenty 
thousand dollars over and above and free of all encumbrances, and 
that he is worth at least twenty thousand dollars free of all debt. 


WILLIAM W. CONOVER. 
1—881 


ae ee sai co ys : x“ 
‘ . 5 etm “a a ee Ee ae . oo ge ee ee > ok he ? nik it <> me 
é pi oe a ts ; OO EE Ee ee per Sa 


ae 


WARREN LELAND, JR., VS. 


Sworn & subscribed to this second day of November, A. D. 1886, 


before— 
[L. s.] D. H. APPLEGATE, 


Notary Public, of N. J. 


3 Circuit Court of the United States for the District of New 
Jersey. 
Tue Centra Nationa, Bank or THE City oF New York, Body 
Corporate, 
v8. 


WaRREN LELAND, Jr., Def’t. 


Action at Law. 


William McMahon, named in the annexed bond, being duly sworn, 
on his oath says that he is a resident at Rahway, in the county of 
Union, in the State of New Jersey, and that he owns land and real 
estate in said county of Union, and that heis worth in property free 


of all debts at least twenty-five thousand dollars. 
WM. McMAHON. 


Sworn and subscribed to this second day of November, A. D. 1886, 
before me, at Rahway, Union Co., N. J. 
[L. s.] JAMES H. DURAND, 
Notary Public. 


(Endorsed:) Bond. The Central National Bank of the City of 
New York vs. Warren Leland, Jr. Dated Oct. 26, 1886. Approved 
Noy. 9, 1886. L. E. Wales, J. 


4 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court 
of the United States fur the district of New Jersey, Greeting: 
Because in the records and proceedings and also in the rendition 

of the judgment of a plea which is in the said circuit court, before 

you, between The Central National Bank of the City of New York, 
plaintiff,and Warren Leland, Jr., defendant therein, a manifest error 
hath happened, to the great damage of said Warren Leland, Jr., as 
by his complaint appears, we, being willing that the errors, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, docommand you that, if judg- 
ment be therein given, that, under your seal, distinctly and openly, 

you send the record and proceedings aforesaid, with all things 

4} concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you may have the same’ 
at Washington on the second Monday of October, A. D. eighteen 
hundred and eighty-seven, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
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spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the ninth day of November, A. D. eighteen 
hundred and eighty-six. 


[The Seal of the U. S. Circuit Court, Dist. of New Jersey. ] 


S. D. OLIPHANT, Clerk. 
R. ALLEN, Jr., 


Attorney of Plaintiff in Error. 


4} [Endorsed :] 6-12. In the Supreme Court of the United States. 

Warren Leland, Jr., vs. The Central National Bank of the City 
of New York, body corporate, def’t in error. Writ of error. Return- 
able second Monday of October, 1887. R. Allen, Jr., att’y of pl’ff in 
error. Allowed November 9, 1886. L. E. Wales, J. 


ool 


5 UNITED SraTes OF AMERICA, 88 : 


To The Central National Bank of the City of New York, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of New Jersey, wherein Warren Leland, Jr., is plaintiff and 
you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Leonard E. Wales, a judge of the district 
court of the United States for the district of New Jersey and ez officio 
a judge of said circuit court, this ninth day of November, in the 
year of our Lord eighteen hundred and eighty-six. 


LEONARD E. WALES, J. 


[Endorsed :] 6-12. United States circuit court, district of New 
Jersey. Warren Leland, Jr., plaintiff in error, vs. The Central 
National Bank of the City of New York, defendants in error. Cita- 
tion. R. Allen, Jr., att’y of pl’t’ff in error. 


6 UNITED STATES OF AMERICA, 88: 


To The Central National Bank of the City of New York, Greeting: 


You are hereby cited and admonished to be and oes at a Su- 
preme Court of the United States to be holden at Washington on 
the second Mondav of October next, pursuant to a writ of error filed 
in the clerk’s oftice of the circuit court of the United States for the 
district of New Jersey, wherein Warren Leland, Jr., is plaintiff and 
vou are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 


¥ a 


WARREN LELAND, JR., VS. 


Witness the Honorable Leonard E. Wales, a judge of the district 
court of the United States for the district of New Jersey and ez officio 
a judge of said circuit court, this ninth day of November, in the 


year of our Lord eighteen hundred and eighty-six. 
| LEONARD E. WALES, J. 


63 [Endorsed :] 6-12. United States circuit court, district of 

New Jersey. Warren Leland, Jr., plaintiff in error, vs. The 
Central National Bank of the City of New York, defendants in error. 
Citation. R. Allen, Jr., att’y of pl’v’tf in error. Service acknowil- 
edged Nov. 13, ’86. 


A certified copy of the citation left with me and service of the cita- 
tion, of which the within is a copy, acknowledged on the defendant 
in error within named. 

Nov. 13, 1886. 

JNO. LINN, 
Att’y of Def’t in Error. 


7 United States Circuit Court, District of New Jersey. 


Tue CenTRAL NATIONAL BANK OF THE City OF NEw YorRK 
vs. 
WARREN LELAND, Jr. 


In case. Judgment. 


John Linn, attorney. 


As yet of the first day of September, eighteen hundred and eighty- 
five. ; 
Witness W. McKennan, circuit judge. 
S. D. OLIPHANT, Clerk. 


Unirep States OF AMERICA, a 
District of New Jersey, { ** ’ 


8 New Jersey Supreme Court, of the first day of September, 
eighteen hundred and eighty-tive. 


Monmoutu Country, ss: 


Warren Leland, Jr., the defendant in this suit, was summoned to 
answer unto The Central National Bank of the City of New York, 
the plaintiff therein, of a plea of trespass on the case, &e. .. 

And thereupon the said plaintiff, by John Linn, its attorney, com- 
plains— : 

For that whereas the said defendant heretofore, to wit, on the 
fourteenth day of January, eighteen hundred and eighty, in the city 
of New York, to wit, in the county of Monmouth aforesaid, made his 
promissory note in writing, bearing date the day and year last afore- 
said, whereby he promised to pay, three months after the date thereof, 
to the order of John Fitch, one thousand dollars, at The Central 
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National Bank, for value received, and then and there delivered the 
suid promissory note to the said John Fitch, who then and three 
duly endorsed and delivered the same to the plaintiff, and the said 
defendant then and there promised the plaintiff to pay the said note 
according to the tenor and effect thereof. 

And for that whereas also the said defendant afterwards, to wit, 
on the fifth day of March, eighteen hundred and eighty-one, in the 
city of New York, to wit, in the county of Monmouth aforesaid, 

made his certain other promissory note in writing, bearing 
9 date the day and year last aforesaid, whereby he promised to 

pay, three months after the date thereof, to the order of John 
Fitch, sixteen hundred and sixteen dollars-and ninety-seven cents, 
at the Central National Bank, N. Y., for value received, and then 
and there delivered the last said note to said John Fitch, who then and 
there duly endorsed and delivered the same to the plaintiff, and 
the said defendant then and there promised the plaintiff to pay the 
last said note according to the tenor and effect thereof. 

And for that whereas also the said defendant afterwards, to wit, 
on the first day of August, eighteen hundred and eighty-five, at the 
city of New York, to wit, in the county of Monmouth aforesaid, was 
indebted to said plaintiff in the sum of three thousand dollars for 
money lent by the plaintiff to the defendant at his request, and in 
three thousand dollars for money paid by the plaintiff for the use of 
the defendant at his request, and in three thousand dollars for money 
received by the defendant for the use of the plaintiff, and in three 
thousand dollars for interest for the forbearance by the plaintiff at 
the defendant’s request of moneys due and owing by the defendant 
to the plaintiff, and in three thousand dollars for money found to 
be due ome the defendant to the plaintiff on an account stated be- 
tween them; and the said defendant afterwards, to wit, on the day 
and year last aforesaid, in the county of Monmouth aforesaid, in 
consideration of the last-mentioned premises, respectively, then and 
there promised the said plaintiff to pay it the last-mentioned sev- 

eral moneys, respectively, on request. 
10 Yet the said defendant has disregarded his said promises 
and has not paid the said several sums of money or any or 
either of them, although often requested so to do, to said plaintiff's 
damage of three thousand dollars, and therefore it brings this suit, 


Ke. 
JNO. LINN, 
PUeff’s Att'y. 


(Endorsed :) New Jersey supreme court, Monmouth county. The 
Central National Bank of the City of New York v8. Warren Leland, 
Jr. In case. Declaration. Jno. Linn, att’y. Filed Sept. 19, 1885. 


~ 6 WARREN LELAND, JR., Vs. 


11 Plea. 


New Jersey Supreme Court, of the first day of September, A. D. 
eighteen hundred and eighty-five. 


Tue Centrat NATIONAL BANK oF THE City oF New York, Plaintiff 
against 
WarrREN Letanp., Jr.. Defendant. 


In case. 


And the said Warren Leland, Jr., defendant in this suit, by Robert 
Allen, Jr., his attorney, comes and defends the wrong and injury 
when, &c., and says that he did not undertake and promise In man- 
ner and form as the said plaintiff in this suit has above thereof de- 
clared against the said defendant, and of this he pats himself upon 
the country ; and the said plaintiff likewise, Xe. 

And the said defendant, by leave of the court here for this pur- 
pose had and obtained, according to the form of the statute in such 
case made and provided, for further plea in this behalf, says that the 
said plaintiff his action aforesaid against the said defendant ought 
not to have or maintain, because the said defendant savs that after 
the supposed promises and undertakings of the said defendant and 
before the commencement of the said action of the said plaintiff 
against the said defendant in this behalf, to wit, on the — day of ; 
in the vear of our Lord one thousand eight hundred and eightv-tive, 

the said defendant paid to the said plaintiff the said several 
12 sums of morey in the declaration of the said plaintiff men- 
tioned, and this the said defendant is ready to verify. 

Wherefore the said defendant pravs judgment whether the said 
plaintiff his action aforesaid thereof against the said defendant ought 


to Nave or maintain, Ke. 
R. ALLEN, Jr., 
Alt’y for Defendant. 


Supreme Court of the State of New Jersey, of the first day of Septem- 
ber, A. D. eighteen hundred and eighty-five. 


Tar Centrat Natrronat BANK or THE City or New York, Plaintiff, 
against 
WARREN LELAND, Jr., Defendant. 


In case. 


Please to take notice thatthe said defendant, at the trial of the above 
cause, will insist upon and give in evidence under the general issue 
above pleaded that the said plaintiff, at the time of the commence- 
ment of the action aforesaid against the said defendant, was and 
still is indebted unto him in the sum of forty-five hundred dollars, 
lawful money of the United States of America, for divers goods, 


wares, and merchandise before that time sold and delivered 
13 by the said defendant to the said plaintiff and at the special 

instance and request of the said plaintiff, and in the further 
sum of forty-five hundred dollars, of like lawful money, for the work 
and labor, care and diligence, of the said defendant by the said de- 
fendant and his its servants before that time done, performed, and 
bestowed in and about the business of the said plaintiff and for the 
said plaintiff and at his its like request, and in the further sum of 
forty-five hundred dollars, of like lawful money, for money before that 
time lent and advanced by the said defendant to the said plaintiff 
and at the like request of the said plaintiff, and for other money by 
the said defendant before that time paid, laid out, and expended for 
the said plaintiff and at the like request of the said plaintiff, and 
for other money by the said plaintiff before that time had and re- 
ceived to and for the use of the said defendant; and also that the 
suid plaintiff, before the commencement of this action, accounted to- 
gether with the said defendant of and concerning the said demand 
of the said plaintiff against the said defendant, and also of and con- 
cerning divers other sums of money and accounts between the said 
plaintiff and the said defendant, and upon such accounting the said 
plaintiff was found to be in arrear and indebted to the said defend- 
abt in the further sum of forty-five hundred dollars of like lawful 
money, and in the further sum of forty-five hundred dollars for 
forty-tive shares of the capital stock of the Long Branch Ocean Pier 
Company sold and delivered to the said plaintiff by thesaid defend- 

ant at said plaintiff's request, and in the further sum of forty- 
14 tive hundred dollars for the proceeds of forty-five shares of 

the capital stock of the Long Branch Ocean Pier Company 
belonging to the defendant and had and received by the plaintiff of 
the personal property of the defendant, and collected by the plain- 
tiff with the tull knowledge on the part of the plaintiff that the said 
proceeds were — al] the times of the moneys of the defendant, and 
retained yet by said plaintiff. 

And the defendant will also give in evidence on the trial of said 
cause that John Fiteh, named in the plaintiff's declaration therein, 
had and received of the defendant, after the date of said notes in said 
declaration mentioned, three thousand dollars at plaintiff’s request, 
with the plaintiff’s knowledge and sanction, and for said plaintiff 
and at the disposal of said plaintiff, and also that said John Fiteh 
had and received of the defendant, with the knowledge and request 
of the plaintiff, thirty shares of the capital stock of the Long Branch 
Ocean Pier Company of the personal property of the defendant, 
which said thirty shares, of one hundred dollars each share, and said 
Jobn Fitch, after the date of said notes, disposed of, at the request 
of said plaintiff, to the amount of three thousand dollars, for said 
plaintiff’ and to the use of said plaintiff, and which said proceeds and 
moneys have not been accounted for to said defendant by said 
plaintiff at any time. 

All which moneys were and are due to ihis defendant from the 

plaintiff and the plaintiff then and there at all times promised 
16 to pay the defendant; which said several sums of money, or 
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8 WARREN LELAND, JR., VS. 


so much thereof as will be sufficient for that purpose, the said 
defendant will set off against the demand of the said plaintiff to be 
proved at the trial and have the balance certified in his favor. 
Yours, X&e., R. ALLEN, Jr., 
Atl’y for Def’t. 
Dated the 26th day of October, 1885. 


To John Linn, Esq., att’y for plaintiff. 


New JERSEY, sai 
County of Monmouth, j ~~ 


New Jersey Supreme Court, of the first day of September, A. D. 
eighteen hundred and eighty-five. 


THE CentTRAL NATIONAL Bank OF New York, Plaintiff, 
against 
WARREN LELAND, Jr., Defendant. 


In case. 


Warren Leland, Jr., of said county, defendant above named, being 
duly sworn according to law, on his oath says that his plea- in the 
above-stuted cause are not either of them intended for the purpose 
of delay, and that he, the affiant, the defendant, verily believes that 
he hath a just and legal defence to said action on the merits of the 


case. 7 
WARREN LELAND, Jr. 


Sworn and subscribed to this twenty-sixth day of October, 
16 A. D. eighteen hundred and eighty-five, before me— 
W. A. VAN SHOICK, 
Justice of the Peace of the County of Monmouth, New Jersey. 


(Enadorsed:) New Jersey supreme court. The Central National 
Bank of the City of New York, pl’ff, vs. Warren Leland, Jr., def’t. 
In case. Plea and affidavit and notice. R. Allen, Jr., att’y. Filed 
Oct. 27, 1885. 


Replication. 
New Jersey Supreme Court. 
THE CENTRAL NATIONAL BANK OF THE City or New YoRK 
v8. 2 
WARREN LELAND, JR. 
In case. 


And the said plaintiff, as to the plea of the said defendant by him 
first above pleaded, and whereof he hath put himself upon the 
country, doth the like. 
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And the said plaintiff, as to the plea of the said defendant by him 

secondly above pleaded, saith that the said plaintiff, by reason of 

anything in that plea alleged, ought not to be debarred from 

17 having and maintaining its aforesaid action thereof against 

the said defendant, because it says that the said defendant did 

not pay to the said plaintiff the said several sums of money in the 

said declaration mentioned in manner and form as the said defend- 

ant hath above in his said second plea in that behalf alleged, and 

this the said plaintiff prays may be inquired of by the country; and 
the defendant doth the like. 

JNO. LINN, 


PUCF’s Att'y. 


(endorsed :) New Jersey supreme court. The Central National 
Bank of the city of New York vs. Warren Leland, Jr. In case. 
Replication. John Linn, att’y. Filed Nov. 9th, 1885. 


New Jersey Supreme Court, of the first day of September, in the year 
of our Lord one thousand eight hundred and eighty-five. 


THE CENTRAL NaTIONAL BANK OF THE City oF New York, PI’t’ff, 
v8. 
WaRREN LELAND, JR., Def’t. 


In case. 


To the said supreme court: 


Your petitioner respectfully shows to this honorable court 
18 that the matter and amount in dispute in the above-entitled 
suit exceeds, exclusive of costs, the sum or value of five hun- 

dred dollars. 

That the controversy in said suit is between a citizen of the State 
of New York and a citizen of the State of New Jersey, and that the 
petitioner, Warren Leland, Jr., was at the time of the commencement 
of this suit and since then and still is now a citizen resident of the 
State of New Jersey, and that the said The Central National Bank 
of the City of New York is a corporation of the State of New York 
and was such at the time of the commencement of this suit, and 
was then and still is now a citizen resident of the State of New 
York. 

Your petitioner states that in said suit above mentioned there is 
a controversy which is wholly between citizens of different States 
and which can be fully determined as between them, to wit, a con- 
troversy between the petitioner and the said The Central National 
Bank of the City of New York, body corporate aforesaid; and your 
petitioner offers herewith a bond, with good and sufficient surety, 
for his entering into said circuit court of the United States, on the 
first day of its next session, a copy of the record in this suit and for 
paying all costs that may be awarded by said circuit court if the 
said court shall hold that this suit was wrongfully or improperly 
removed thereto. 
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10 WARREN LELAND, JR., VS. 


And he prays this honorable court to proceed no further therein, 
except to make the order of removal required by law and to 
19 accept the said surety and bond and to cause the record 
herein to be removed into said circuit court of the United 
States in and for the district of New Jersey ; and he will ever pray. 
WARREN LELAND, Jr. 
R. ALLEN, Jr., 
Att’y of Petitioner. 


NEw JERSEY, 88: 


Warren Leland, Jr., above-named petitioner, being duly sworn, 
on his oath says that he has read the foregoing petition and knows 
the contents thereof, and that the statements and allegations therein 
contained are true, as he verily believes. 


WARREN LELAND, Jr. 
Sworn and subscribed to this eighteenth day of January, A. D. 
1886, before me— 
R. F. STOCKTON, M. C. C. 


(Endorsed :) New Jersey supreme court. The Central National 
Bank of the City of New York vs. Warren Leland, Jr. In case. 
Petition for removal. R. Allen, Jr.,att’y for petitioner. Filed Jan’y 
18th, 1886. Ben). F. Lee, clerk. 


Know all men by these presents that I, Warren Leland, Jr., of 
Long Branch, county of Monmouth, in the State of New Jersey, as 
principal, and Andrew Newman and Thorndike Saunders, of the 

county of Monmouth, State of New. Jersey, as sureties, are 
20 heid and firinly bound unto theCentral National Bank of the 

City of New York (body corporate), of the city, county, and 
Stace of New York,in the penal sum of five hundred dollars, lawful 
money of the United States of America, to be paid to the said The 
Ventral National Bank of the City of New York (body corporate 
aforesaid); for which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, firmly by these presents. 

Sealed with our seals. Dated the sixteenth day of January, A. D. 
eighteen hundred and eighty-six. 

Yet upon these conditions: The said Warren Leland, Jr., having 
petitioned the supreme court of the State of New Jersey for the re- 
moval of a certain cause therein depending, wherein the said The 
Central National Bank of the City of New York is plaintiff and said 
Warren Leland, Jr., is defendant in an action on the case upon 
promises, to the circuit court of the United States in and for the 
district of the State of New Jersey : 

Now, if the said Warren Leland, Jr., your petitioner, shall enter 
in the said circuit court of the United States on the first day of its 
next session a copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
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United States if said circuit court of the United States shall hold 

that said suit was wrongfully or improperly removed thereto, then 

this obligation to be void; otherwise to be in full force and 
virtue. 


21 WARREN LELAND, Jr. L. 8. 
ANDREW NEWMAN. L. 8. 
x THORNDIKE SAUNDERS. [t. s. 


Signed, sealed, and executed in the presence of— 
WARREN LELAND. 


NEW JERSEY, 88: 


Warren Leland, Jr., mentioned in the above bond, being duly 
sworn, on his oath says that Andrew Newman and Thorndike 
Saunders, the sureties named in the foregoing bond, are residents 
and land-owners in the State of New Jersey ; that he has known said 
Newman and said Saunders for several years past intimately, and 
that he, said Leland, and said Newman and said Saunders are each 
worth the sum of five hundred dollars, over and above all their 
debts and liabilities and exclusive of property by law exempt from 
execution, and have property in the State of New Jersey liable to 
execution of the value of more than five hundred dollars. 


WARREN LELAND, Jr. 
Sworn and subscribed to this 18th day of January, 1886, be- 
fore me— | 
R. F. STOCKTON, JI. C. C. 


(Endorsed :) New Jersey supreme court. The Central National 
Bank of the City of New York vs. Warren Leland, Jr. In case. 
Bond for removal. R. Allen, Jr., att’y. Filed Jan’y 18, 1886. 
Benj. F. Lee, el’k. | 


22 I, Benj. F. Lee, clerk of the supreme court of the State of 

New Jersey, do certify that the foregoing is a true copy of 

the entire proceedings in above-stated cause as the same remains on x 

file in my office. % 

In testimony whereof I have hereto set my hand and the seal of S. 

said court, at Trenton, this eighteenth day of January, A. D. eighteen 
hundred and eighty-six. 


e [1. s.] BENJ. F. LEE, CVE. 


(Endorsed:) New Jersey supreme court. The Central National 
Bank of the City of New York vs. Warren Leland Jr. In case, 
Copy of papers. John Linn, att’y. Filed Jan. 19, 1886. 8S. D. 
Oliphant, clerk. 
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23 U. 8. Cireuit Court, Dist. of New Jersey. 


Tue CenTRAL NATIONAL BANK OF THE City oF New York 
vs. 
WARREN LELAND, Jr. » 


In case. 


It is hereby stipulated and agreed that. said plaintitfs may amend 
their declaration in this suit, without special application to the court 
for that purpose, by adding another count upon a promissory note 
bearing date October 27th, 1881, of which the following is a copy: 


$3,000.00. Lone Braneu, Oct. 27th, 1881. 


Three months after date [ promise to pay to the order of John 
Fitch three thousand dollars, at the Central National Bank, N. Y.., 


value rec’ed. 
WARREN LELAND, Jr. 


And it is agreed that said declaration may be considered as 
amended to that effect, and the pleas already filed shall apply to 
the same in the same manner as if such count had been inserted 
originally in said declaration, and defendant may — as he deems 
best. 

Feb. 6, 1886. 

JNO. LINN, PU¢ff’s Att'y. 
ROBERT ALLEN, Jr, 
Att’y of Def’t. 


(Endorsed :) U. S. cireuit court, dist. of New Jersey. In case. 
The Central National Bank of the City of New York vs. Warren 
Leland, Jr. Stipulation as toamendment. Jno. Linn, pl’t’ff’s att’y. 
Filed Feb. 15, 1886. 8. D. Oliphant, clerk. 


24 Monmoutu Counry, ss: 


New Jersey Supreme Court, of the first day of September, eighteen 
hundred and eighty-five. 


Warren Leland, Jr., the defendant in this suit, was summoned to 
answer unto The Central National Bank of the City of New York, 
the plaintiff therein, of a plea of trespass on the case, &c.; and there- 
upon the said plaintiff, by John Linn, its attorney, complains for 
that whereas the said defendant heretofore, to wit, on the fourteenth 
day of January, eighteen hundred and eighty, in the city of New 
York, to wit, in the county of Monmouth aforesaid, made his prom- 
issory note in writing, bearing date the day and year last aforesaid, 
whereby he promised to pay, three months after the date thereof, to 
the order of John Fitch, one thousand dollars, at the Central Na- 
tional Bank, for value received, and then and there delivered the 
said promissory note to the said John Fitch, who then and there 


ea?" F 
wh: Cy Mead Ls 
: he de is ae mee 
& , eg ’ 
I ee ee ae ee 
‘2 ae Page a. | eee “t * “ * 


THE CENTRA 


* Set + 


2 See ee et ae 3 ae 
=. wee agente “S23 oe « a Tee Melt BF  ) » F ¢ 
| a ee ee oes oO Se ee ee ee ee 
By ee Ee gee ie % 


duly endorsed and delivered the same to the plaintiff, and the said 
defendant then and there promised the plaintiff to pay the said note 
according to the tenor and effect ~ ed 4 

And for that whereas also the said defendant afterwards, to wit, 
on the fifth day of March, eighteen hundred and eighty-one, in the 
city of New York, to wit, in the county of Monmouth aforesaid, 

made his certain other promissory note in writing, bearing — 
25 the day and year last aforesaid, whereby he promised to pa 

three months after the date thereof, to the order of John Fiteh, 
sixteen hundred and sixteen dollars and ninety-seven cents, at the 
Central National Bank, N. Y., for value received, and then and there 
delivered the last said note to said John Fitch, who then and there 
duly indorsed and delivered the same to the plaintiffs, and the said 
defendant then and there promised the plaintiff to pay the last said 
note according to the tenor and effect thereof. 

And for that whereas also the said defendant heretofore, to wit, on 
the twenty-seventh day of October, eighteen hundred and eighty- 
one, at the city of New York, to wit, in the county of Monmouth 
aforesaid, made his certain other promissory note in writing, bear- 
ing date the day and year last aforesaid, whereby he promised to 
pay, three months after the date thereof, to the order of John Fitch, 
three thousand dollars, at the Central National Bank, N. Y., for value 
received, and then and there delivered last said note to said John 
Fitch, who then and there duly indorsed and delivered the same to 
said plaintiff, and the said defendant then and there promised said 
plaintiffs to pay the amount of last said promissory note according 
to the tenor and effect thereof. 

And for that whereas also the said defendant afterwards, to wit, on 
the first day of August, eighteen hundred and eighty-five, at the n> | 

of New York, to wit, in the county of Monmouth aforesaid, 
26 was, indebted to said plaintiff in the sum of three thousand 

dollars for money lent by the plaintiff to the defendant, at his 
request; and in three thousand dollars for money paid by the plain- 
tiff for the use of the defendant, at his request ; and in three thou- 
sand dollars for money received by the defendant for the use of the 
plaintiff; and in three thousand dollars for interest for the forbear- 
ance by the plaintiff, at the defendant’s request, of moneys due and 
owing by the defendant to the plaintiff; and in three thousand dol- 
lars for money found to be due from the defendant to the plaintiff 
on an account stated between them. 

And the said defendant afterwards, to wit, on the day and year 
last aforesaid, in the county of Monmouth aforesaid, in considera- 
tion of the last-mentioned premises, respectively, then and there 
promised the said plaintiff to pay it the last-mentioned several 
moneys, respectively, in request. . 

Yet the said defendant has disregarded his said promises and has 
not paid the said several sums of money or any or either of them, 
although often requested so to do, to said plaintiff's damage of eight 
thousand dollars, and therefore it brings this suit, &c. 

JNO. LINN, 
PUUff's Al’’y. 
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(Endorsed :) U.S. circuit court, district of N. Y. The Central 
National Bank of the City of New York vs. Warren Leland, Jr. 
Declaration as amended. John Linn, att’y. Filed Feb. 13, 1886. 


8. D. Oliphant, clerk. 


27 United States Circuit Court, District of New Jersey. In 
Equity. 


Tue CENTRAL NATIONAL BANK oF THE City oF New York 
vs. | 
WARREN LELAND, Jr. 


Tue CentRat National Bank OF THE City oF New York, Compl’t, 
vs. 
WaRREN LELAND, Jr., Def’t. 


On contract. 


It is hereby stipulated and agreed that the above-stated suits shall 
be heard together as one suit before the court without a jury, and 
shall be tried and heard upon the evidence already taken by the 
parties and that which may be taken before the hearing, and such 
testimony, so far as the same may be legal and competent, may be 
read upon such hearing and applied to either case, so far as the same 
may be applicable, without producing the witnesses before the court, 
and each party may object to the legality or competency or rele- 
vancy of any of said testimony, whether such objections were made 
at the time of taking said testimony or not. 

March 17, 188. 

JNO. LINN, 
Att'y & Sol. of PU & Compl. 
R. ALLEN, Jr., 
Att'y & Sol. of Deft. 
Witness : 


WARREN LELAND, Jr. 


(Endorsed :) U.S. cireuit court, district of N. J. The Central Nat. 
Bank of the City of New York vs. Warren Leland, Jr. On contract. 
Same vs. Sume. In equity. Stipulation. Filed M’ch 23, 1886. S. 
D. Oliphant, clerk. 


28 Afterwards—that is to say, on the twenty-ninth day of Sep- 

tember, in the year eighteen hundred and eighty-six—before 
the said circuit court at Trenton, came as well the within-named ° 
plaintiffs as the within-named defendant, by their respective attor- 
nies within named, and produced before the said court their re- 
spective proofs upon the said issues; and the said court, having heard 
the same and the argument of counsel thereon, retains the cause for 
advisement until the twelfth day of October, 1886, and on that day 
the following finding of facts was made and filed by the court as the 
resuit of the evidence offered upon the trial of said issues: 
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Circuit Court, Dist. of New Jersey. 


THE CENTRAL NATIONAL BANK OF THE CIty or New Yorx 
vs. 
WARREN LELAND, Jr. 


Action at law. 
Before McKennan, circuit judge, and Wales, J. 


Per curiam: 


The parties having, by written stipulation, waived a jury and the 
cause having been heard by the court upon the evidence submitted 
on both sides and the arguments of the respective counsel of the 
parties, the court find in favor of the plaintiffs and against the 

defendant in the sum of seven thousand and twenty-nine dol- 
29 lars fifty-two cents ($7,029.52), and order judgment to be 
entered accordingly. 


Oct. 10, 1886. 
(Filed October 12, 1886.) 


And at the September term, upon the day last aforesaid, it is, upon 
the said facts found as aforesaid, by the said court considered that 
the said defendant did undertake and promise in manner and form 
as the said plaintiffs have in their said declaration alleged; and they 
assess the damages of the said plaintiffs by reason of the not per- 
forming said promises and undertakings, over and above the costs 
and charges by them about their suit in this behalf expended, at 
the sum of seven thousand and twenty-nine dollars and fifty-two 
cents, and for those costs and charges at thirty-two dollars and 
eighty-nine cents. 

And it is further considered that the said plaintiffs do recover 
against the said defendant his damages aforesaid, in form aforesaid, 
assessed to the sum of seven thousand and twenty-nine dollars and 
fifty-two cents, and also thirty-two dollars and eighty-nine cents for 
their costs and charges by the court now here adjudged to the said 
plaintiffs and with their assent, which said damages, costs, and 
charges in the whole ainount to seven thousand and sixty-two dol- 
lurs and forty-one cents; and the said defendant in mercy. 

Judgment signed this twelfth day of October, A. D. 1886. 


W. McK ENNAN, Cir. J. 
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16 WARREN LELAND, JR., VS. 


30 United States Circuit Court, District of New Jersey. 


Tue Centra NATIONAL BANK OF THE City OF NEw YORK, 
Complainant, 
vs. 
WARREN LELAND, Jr., and Others, Defendants. 


On bill to foreclose. 


Jersey City, N. J., March 5, 1886. 


l'estimony taken in the above case before Clarence Linn, a notary 
public. for New Jersey, at the office of John Linn, No. 47 Mont- 
gomery street, Jersey City, on this 5th day of March, 1886, at ten 
o'clock in the forenoon, upon due notice, in behalf of the com- 
plainant, in the presence of John Linn, solicitor for the complain- 
ant, and Robert Allen, Jr., solicitor for the defendant, Warren 
Leland, Jr. 


WitiiaM A. WHEELOCK, being duly sworn, was examined and 
testified as follows: 


Direct examination by Mr. Linn: 


Q. Were you formerly president of the Central National Bank of 
the City of New York? 

A. I was. 

Q. And are you still a director in that bank? 

A. I am. 

Q. Are you acquainted with Warren Leland, Jr.? 

A. I am, slightly. 
31 QQ. Have you met him in the bank building of the Central 
National Bank of New York ? 

A. I did, some vears ago. 

Q. Do you recollect the interview which took place between your- 
self aud him in 1882 or 1883 in the front room of that bank build- 
ing ? 

A. Ido. 

Q. Will you please state what took place between you—what was 
suid by you and by him on that occasion? 

A. Mr. Leland came into the bank; I think I was there at the 
time, in the front room of the bank, in the president’s room, al- 
though I was not then president. He came in with Mr. Fiteh, and 
Mr. Fitch stated that Mr. Leland wanted to speak with me in refer- 
ence to obligations of his which the bank held as collateral security 
for an indebtedness of Mr. Fitch. It was a long time since I had 
had occasion to refer to them,and for that reason I said we had better 
go into the other room where our discount clerk was and where all 
the securities were, and we would investigate the matter. He went 
with me into the cashier’s room, and I spoke to Mr. Hamilton and 
told him I wished he would bring out all the papers which pertained 
to the indebtedness of Mr. Leland which we held, including a mort- 


THE CENTRAL NATIONAL. BANK OF THE CITY OF NEW YORK. 


gage, in order that we might inform Mr. Leland just exactly what 
we claimed and what the condition of the notes was. Mr. Hamil- 

ton brought out an envelope containing all the papers, and 
32 —_we explained everything to Mr. Leland. He stated that his 

affairs with Mr. Fitch were somewhat confused, and I believe 
he spoke of Mr. Fitch’s indebtedness to him and a counter-indebt- 
edness, &c.; that they were very much mixed, and he wanted to see 
what it was necessary to do in order to release this mortgage which 
we held and other liabilities in the shape of notes. We made a cal- 
culation, and we finally stated to Mr. Leland just exactly what it 
would be necessary for him to do in order to release the mortgage 
and fifty shares of pier stock and certain notes which we at that 
time held of his which he bad given to Mr. Fitch, and which, with 
Mr. Fitch’s endorsement, we had from time to time discounted and 
renewed, and which Mr. Fitch stated to us was for money which he 
had advanced to Mr. Leland in the completion of the pier, and 
. some relation which they had had with each other in relation to 
the pier. 


Counsel for defendant objects to what Mr. Fitch stated. 


Witness (continuing): We stated at that time to Mr. Leland that 
it would be necessary for him to pay to the bank four thousand dol- 
lars and interest from July 16, 1882, in order to release to him the 
fifty shares of pier stock, the mortgage, and the three notes or the 
two notes which we held, and if that was done we would deliver up 
the mortgage and certain notes which at that time we held and 
the fifty shares of pier stock which originally was in the shape 

of receipts and certificates, but which we had afterwards 
3 transferred into regular certificates of stock. As Mr. Fitch 

paid the money for these certificates, we had them transferred 
into regular certificates of stock. Mr. Leland made no objection 
whatever to that, and the impression upon every one of us when he 
left the room was—— 


Objected to. 


The Witness: It seemed to be perfectly satisfactory to him—the 
$4,000 and interest from July 16, 1882—and a memorandum was 
made at, the time in writing by Mr. Hamilton that Mr. Leland as- 
sented to that, and we expected—— 


Objected to as to memorandum unless produced. 


The Witness: That is the state of the case, and from that time I 
have not seen Mr. Leland. 


Any suggestion made by Mr. Fitch objected to. 


Mr. Wueetock : I don’t need any suggestions. 
Mr. Fitcu: I am a lawyer. . 
The Witness: I expressly stated that two or three times—that we 
would then surrender the notes we then held. : 
Q. At that time did you hold that $3,000 note? 
A. I did. 
3—881 
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18 WARREN LELAND, JR., VS. 


Mr. ALLEN: You mean the bank ? 
Mr. Linn: Yes; I mean the bank. 


Q. And you held the bond and mortgage for $4,900? 
A. We did. 
Q. And the pier stock ? 
A. We did. 
Q. That bond and mortgage and pier stock you still hold, the 

bank still holds and is ready to surrender when the money 
34 due upon these obligations is all paid? 

A. Weare. 

Q. Do you know whether any other note was pledged to the bank 
after that—any other note made by Mr. Leland to Mr. Fitch? 

A. In explaining that I will say we were continually suggesting 
to Mr. Fitch to make a settlement of that matter or to give us addi- 
tional security, and he brought in a note to us for $1,000 of Mr. Le- 
land’s—an old note which he had in his possession—and said that 
that was all he could do, and he gave us this as additional col- 
lateral. 

Mr. ALLEN: You mean Mr. Fitch ? 

A. Yes; that is the only change that was made from the time of 
the interview with Mr. Leland—that is the only collateral. 

Q. Did vou have any other interview with Mr. Warren Leland, Jr.? 

A. None; no interview after that time. There may have been 
some remarks made during that same interview, but no iInierview 
after that day. 


Cross-examination by Mr. ALLEN: 


Q. You say you are a director—were you any other officer of the 
bank prior to that? 

A. I was for fifteen years president of the bank, from 1866 to 
1881, when I resigned. 

Q. From 1866? 

A. Yes; fifteen years. 
35 Q. What part of 1851 was it—the spring, summer, or fall 
of 158l—when you resigned ? 

A. The first day of June, 1881. I resigned in January, to take 
effect in June. 

Q. How long had you known Mr. Fiteh? 

A. I had known Mr. Fitch for a good many years; we will say 
five, six, or seven years, certainly. 

(. Prior to 1881? 

A. Yes; prior to 1881. 

Q. How long had he kept an account in the bank? 

A. Five or six years. 

(). Quite an active account? 

A. Yes; quite so for a small account; an active account for a 
moderate, small account. 

Q. When did you first know Mr. Leland, Jr.? 

A. I have known of Mr. Leland for a great many years, but I 
don’t know that I was ever introduced to Mr. Leland until, it may 
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have been, that he came in when these notes were being given or 
renewed. 

Q. While vou were president? 

‘A. While I was president. | 
: Q _ about the first time you were introduced to Warren Le- 

and, Jr. 
_ A. T couldn’t tell whether I was ever introduced to him until that 
time. All I can recall is, I knew of him. 

Q. Did Leland, Jr., have any business transactions with 
36 your bank in the way of accounts? 

A. Not that I am aware of, unless it was through Mr. Fitch. 
I can’t say without referring to the books. 

Q. Did he have any other business transactions with your bank 
except the notes that are in question ? 

A. Not that I am aware of. I can’t recall that he did. I can’t 
say without referring to the books. I don’t remember of any trans- 
action we had directly with Mr. Leland. 

Q. Whether you had any other conversation with Warren Leland 
on any other subject-matter except these notes in question or the 
bond and mortgage in question ? 

A. Nothing, unless it was in the conversation brought about by 
— he stated to be the mixed condition of his accounts with Mr. 

‘itch. 

Q. Can you give us the month and year when the interview took 
place between you and Mr. Leland ? 

A. I should say it was in the autumn of 1883. It may bea differ- 
ent time from that. I made no memorandum of it at all, because I 
was not there as an officer of the bank. I had been there when the 
notes were originally discounted for Mr. Fitch. 

Q. How many notes were originally discounted for Mr. Fitch con- 
nected with Warren Leland, Jr. ? 

A. I can’t say how many were originally discounted, but I know 
that we had notes that were discounted and they would become due 

and they would be renewed for the same amounts, and Mr. 
O7 Fitch apparently paid the discounton them. I will say-this— 

I don’t know whether it bears upon the question or not: I 
always objected to taking the netes because I didn’t consider Mr. 
Leland as responsible as Mr. Fitch did. As to whether we bad any 
transactions with Mr. Leland, it was not likely that we had. 

Q. Did Warrer Leland, Jr., deposit in your bank? 

A. I don’t know that he did. I don’t think he ever had what 
would be called an account—an active account—in the bank. If he 
had any account there at all it was simply a temporary one, I think, 
in connection with this pier company, which would not be what we 
calla regular account. There may have been money deposited there 
temporarily for some purpose. 

Q. What is Mr. Hamilton’s first name? 

A. It is Edward S., I think. 

Q. What capacity in the bank has he? 

A. He has been discount clerk in that bank for a great many 
years. He has been in the bank for twenty-two years. 
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Q. When was the first that you saw what is called the certificates 
of the pier stock; when was the first that you saw those, and who 
first brought them to you to the bank? 

A. I can’t tell you. I suppose Mr. Fitch. As they were held as 
collateral to the notes which we had discounted for Mr. Fitch, it 
is natural to infer that Mr. Fitch brought them to us. They were 
held as collateral. 

Q. Tell us when was the first time you saw those certifi- 
38 cates in the bank. 

A. During the time when we were discounting those notes. 
I suppore it must have been 1880-’8f ; along there. 

Q. When was the first that you saw any note in the bank pre- 
sented to the bank in the capacity of a business corporation ? 

A. You mean of Mr. Leland’s? 

Q. Of Warren Leland, Jr., and of Fitch, endorser. 

A. My impression is it was 1879. 

Q. Do you remember the amount? 

A. I don’t think—whether it was $3,000—it seems to me—no, I 
wouldn’t say without referring to the books. If I had a copy I 
could tell you. 

Q. Was there any pier stock connected with that that last year? 

A. I don’t remember. I will say this, however, that it is possible 
that at first we may have discounted some note for Mr. Fitch or Mr. 
Leland, because it is no injustice to say that in the latter part of the 
business we had not the same confidence in his responsibilitv. We 
had in his good intent ons, but not in his responsibility. We may 
have accepted different collateral from time to time, as we probably 
did. We objected to tie discounting of Mr. Leland’s notes from 
the beginning. 

Q. Why did you object to discounting Mr. Leland’s notes in the 

beginning? 
39 A. Because I had an instinctive belief that Mr. Leland’s 
paper was not such paper as we cared to have in the bank. 

@. With John Fitch’s endorsement? 

A. I could state what I said to Mr. Fitch, if it is desirable. 

Q. No; unless Mr. Leland was present. 

A. He was not present. 

Q. Why did you distrust Mr. Leland’s responsibility ? 

A. As a judge of credits, I did not consider Mr. Leland as a thor- 
oughly responsible, reliable man. 

Q. What was your reason—why? 

A. I can’t tell you; these things come to us intuitively. I ad- 
vised Mr. Fitch against taking the paper, and told him before he 
got through with it he would find he had made a mistake in trust- 
ing so implicitly to that paper. 

Q. Mr. Leland was not present when you said that? 

A. No. : 


Objected to as not responsive. 


Q. I ask you your reasons? 
A. Yes; those are my reasons. 
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Q. How long had you known Mr. Leland before that? 

A. I had known of him. We know of a great many men, but do 
not know them personally. 

Q. Then, that judgment came without any knowledge of Mr. Le- 
land personally ? 

A. Without any knowledge personally ; yes, sir. 

Q. Or without anybody’s imparting to you any informa- 

tion ? 
40 A. i think that would be considered as the general impres- 
sion among bankers at that time—— 

Q. What was Mr. Leland’s business at that time? 

A. What it has always been, I suppose. 

Q. In New York or New Jersey, at that time? 

A. There are so many Lelands. When I came into this room, 
unless Mr. Leland had spoken to me, I should not have known that 
it was Warren Leland, Jr. You can see how little I have known of 
him. Personally I have great regard for Mr. Leland, but business 
is business, and there has been no time when I should have taken 
Mr. Leland’s paper—or the bank, either. 

Q. Do you know whether Warren Leland, Jr., at the time or the 
occasion you now speak of, was in the hotel business in New York 
citv or at Long Branch? 

A. I have not the slightest idea. I presume he was in Long 
— because I used to hear Mr. Fitch: speak of him as at Long 

ranch. 

Q. At the time you discounted the first note of Mr. Leland do you 
know whether the Long Branch pier was in process of construction 
or in completion ? 

A. I do not. 

(). That was not referred to, then, in connection ‘with this note ? 

A. I don’t remember whether it was or not. 

Q. What disposition was made of that first note when it came 

due? | 
41 A. It was renewed. 
_ Q. At whose request? 

A. Asarule, Mr. Fitch came in, I think, very often the day he- 
fore, but at any rate he came just as the note matured and had that 
renewed and paid the discount on the new note. My impression is 
that the firs-—I don’t know but Mr. Leland paid the discount on 
one note, but on nearly all the notes that were renewed Mr. Fitch 
seemed to pay the discount himself. 

Q. Do you remember whether the first note was renewed by a 
single note of the same amount or by one or more notes of different 
amounts ? 

A. That I can’t tell you unless I had a copy from Mr. Hamilton's 
discount book. Mr. Hamilton could give that. Anything of that 
kind he could state. , 

Q. Then, before the first note became due, dv you remember 
whether there was another note of Warren Leland Jr.’s put in the 
bank by Mr. Fitch? 

A. That I couldn't say without a memorandum. 
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Q. Do you refer to the bank books? 

A. I refer to an exact copy from the discount ledger which would 
show precisely the dates upon which each note was discounted. 

Q. You refer to the bank ledger and not to a private memo- 
randuim ? 

A. A copy from the discount ledger. 

Q. Or any other book which the item would be in? 
42 A. Certainly; the discount book. That is the official 
record. 

Q. To whose account was the credit given for the proceeds of the 
notes? | 

A. Mr. Fiteh’s. 

Q. The first note and all the notes of Warren Leland, Jr.? 

A. Mr. Fitch’s. 

Q. When did you first see the bond and mortgage in question ? 

A. That I don’t remember, when it was first brought to the bank. 
My impression is it was at the when there was a note discounted. 
It was brought there as a security and it was afterwards transferred 
to the bank. 

Q. I asked you when you first saw it. 

A. I don’t remember when I first saw it. 


Latter part of answer objected to as not responsive. 


The Witness: Those matters only came into my hands inei- 
dentally. : 

Q. You don’t know whether the mortgage was recorded or not 
when you first saw it? 

A. No; I do not. 

Q. I mean the mortgage given by Warren Leland, Jr., to John 
Fitch. ' 

A. I know what you mean. 

(). Do you know how many notes the bank held with Warren 
Leland Jr.'s name on as maker and John Fitch as endorser thereon 
at the time you first saw that bond and mortgage? 

A. I couldn’t tell without knowing exactly when the mort- 
43 gage was placed there from the discount ledger. 

(). Can you tell us the number of notes the bank held at any 
one time with Warren Leland, Jr.. as maker and John Fitch as en- 
dorser? 

A. I should say, including the $1,000 which Mr. Fitch handed in 
to us after this interview, I should say four would possibly be the 
extent at one time. 

Q. All of which were to the credit of John Fiteh’s account? 

A. Yes, sir; they were discounted for him at Mr. Fitch’s request. 

Q. This $1,000 note that you speak of, calling it an old note that 
Mr. Fitch brought to vou, was that signed by Warren Leiand, Jr., 
as maker? 

A. Yes. 

(Q What made it an old note? 

A. It was past due. 

Q. You don’t remember the date of that, do you? 
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A. I do not. 
Q. Do you know where that note is now? 
A. It is in the bank, I suppose. 


Note produced ; identified by Mr. Wheelock. 


The Witvess: My impression was it was dated in January, but I 
didn’t like to speak without knowing positively. 
Q. When did you first see that note? 
A. I should say it was in the spring of 1884; at any rate, 
‘$4 it was some time after the interview with Mr. Leland. 


Note read in evidence. A note at three months after date of 
Warren Leland, Jr., maker, payable to the order of John Fitch and 
payable at the Central National Bank. 


Q. Can you tell when you first saw that note? 

A. I should say it was 

Q. By reference to it? 

A. Oh, no; there is nothing there. All that I know is that after 
this interview with Mr. Leland and he did not come forward to pay 
this amount, which we understood he had agreed to—the pier stock 
and the mortgage which we then held—when the time elapsed and 
there was no attention paid to it and we pressed Mr. Fiteh still 
further in the matter he finally brought us in this note. 

Q. Can’t you arrive at the time, then, when this note was first de- 
livered to you? 

A. Nothing nearer than 1884. 

Q. Spring or summer, or what? 

A. That I can’t tell you. Mr. Hamilton may be able to tell you 
that. It is entirely out of my line to know anything except the 
facts. 

Q. What amount of notes did the bank then hold against Warren 
Leland, Jr.? 

A. At the time when I had that interview ” 

(. When this note was delivered to you by Fitch—this $1,000 
note. 


A. I think IT can tell by referring. 
45 Q. The aggregate amount of notes? 
A. Yes (referring); we had a note for $3,000; we had a 
note for $1,616.92 or 97 cents; I don’t know which. 
Q. With Warren Leland, Jr., as maker? 
A. Yes, sir; that would be $4,616 and some cents. 
Q. In the aggregate of the notes? 
A. That was in the aggregate. 
Q. Of notes against Warren Leland, Jr., as maker ? 
A. Yes; if we had any old notes which had been renewed ; that 


I don’t consider. 


Q. I mean legal paper: 
A. I mean wart patil The $3,000 note which we held matured 


January 30, 1882, and it was not renewed after that, from Jan. 30, 
1882: the $1,616.97 that was due, with interest from June 8, 1881. 
Then there was this $1,000 note, which came afterwards. 
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Q. Then these two notes lying there past due fn the bank was 
some time when you called on Mr. Fitch in regard to the Leland 
notes ? 

A. Certainly. 

Q. Now, what was your object in calling on Mr. Fitch relative to 
the Leland notes”? 

A. For additional collateral, do you mean? Because Mr. Leland 
had not responded to what I considered his agreement in the inter- 
view we had. Mr. Fitch’s condition was, in my judgment, not im- 

proving financially, and I called upon him, as I did repeatedly, 
46 for either a settlement or additional collateral. He told me 

that all he could do for me was to give me another note of 
the same character that we already had. 

Q. That is, against Warren Leland, Jr. ? 

A. Exactly,and he gave me this $1,000 note, which matured—was 
past due when he gave it tous. It matured, I think, in 1880, and 
the interest had accrued from that time on. 

Q. April 14, 1880” 

A. April 17, I think it was; three davs grace added. 

Q. That is the first you knew of the $1,000 note? 

A. It was the very first I heard of it. I don’t know but that may 
have been discounted at the bank. I know that he told me Mr. 
Leland owed it to him. 

Q. About the figures “8968” endorsed on the back, whether you 
know what it means. 

A. Ido not know. It would look to me as though it had been in 
some bank and discounted in some bank, but it is not ours. We 
always put in red ink the figures on the top of the note discounted. 
That is probably some other bank, and that is because they have a 
number to refer to. If they want to take up a note they can refer 
to it much more readily by number than by name. 

Q. But you don’t know it? 

A. No, sir; it is not ours, because ours is always in red ink. 

Q. Look at the endorsement on the $1,000 note. Was the 
47 name of John Fitch as endorser erased from that note when he 
handed it to you? 

A. I don’t know about that. I think it had been erased when he 
handed it to me. 

(). It was none of your act? 

A. Not at all. 

Q. In whose handwriting is the words “ computed int. on this” 
(indicating) ? 

A. I don't know, sir; it is not anybody in the bank. I.don’t 
know the handwriting at all. : 

Q. Look again, will you? When did the name of John Fitch first 
get endorsed on that note below those words? 

A. It is fair to suppose we would not take it made payable to his 
order without he endorsed it. It was first endorsed when he handed 
it to us. 

(. This note was never discounted by your bank ? 

A. I presume not. 
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Q. There is no discount mark on it ? 

A. It was never discounted at our bank. 

Q. When you got the $1,000 note how many notes in aggregate 
did you then hold against Warren Leland, Jr. ? 

A. We certainly had three; we nray have had some old notes 
which we counted as nothing, of which these were renewals. 


Q. Is not that $1,000 note embodied in the $1,616 note that you 
have talked of? 


A. No, sir. 
Q. It is not? 
48 A. No, sir. . 
Q. Why do you arrive at that knowledge conveyed in your 
last answer, or how ? 

A. Because it could not have been in that sixteen-hundred-dollar 
note unless we had previously discounted it and the sixteen-hundred- 
dollar note had been a renewal of this note with the additional 
amount. It has not the red ink discount mark upon it. 

Q. That may be about your discount mark, but could not Mr. 
Fitch have taken the $1,616 note, at the same time having this 
thousand-dollar note, and making up the amount of the $1,616 by 
the $1,000 note and the $616 added to it? 

A. No, sir; I don’t consider that possible. There is nothing that 
would lead me to think that was possible. 

Q. Was there any other paper handed to you for the bank by Mr. 
Fitch in company with this $1,000 note at that time ? 

A. No. 

(). How did the delivery by Fitch to you and the acceptance 
by your bank of the $1,000 note furnish you any better security for 
the claim against Leland or Fitch” 

A. If Mr. Leland could.not pay 100 cents on the dollar and could 
pay 75 cents on the dollar the more of Mr. Leland’s papers we had 
the better security we had, I should suppose. 

Q. How did this $1,000 note help you in any security towards the 
account you had against Fitch ? 

A. For the reason it gave us just so much additional security. 

If Mr. Leland owed John Fitch that $1,000 and he gave 
49 that note to me as additional security it certainly helped our 
claim against Mr. Fitch. 

(). What was the claim you then held against Mr. Fitch—when 
you took from him this $1,000 note ? 

’ A. I should say about between eight and nine thousand dollars ; 
not far from that. 

@. I mean by you the bank. — 

A. That John Fitch owed the bank? Possibly $9,000. It would 
not vary $500 from that either way. 

Q. Then was that claim against John Fitch on the bank account 
against him for accommodation discounts on various notes? — 

A. There are no other notes except his note for $4,000, with 75 
shares of pier stock as collateral, and the note of eight hundred odd 
dollars of the president of the pier company, whatever his name 
was—I don’t remember—an $800 note. 
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Q. What composed this claim of about $9,000 against John 


Fitch ? 
A. I have told you exactly. 
Q. You said $4,000. | 
A. In the first place, there was this sixteen hundred dollars and . i 

the three thousand dollars. Then there was the note of John Fitch , 

for four thousand dollars. 

Q. Who was the endorser on this note of John Fitch for four 
thousand dollars? | 

o0 A. It never had any endorser, because we held the 75 shares 

of his pier stock as collateral security. 
Q. Now | understand how you make up about the $9,000. @ 
A. It is made up of the $4,000 note against John Fitch as maker, ' 

with the pier r stock. . 
(). And no endorser whatever on the $4,000 note? 
A. None whatever; and also a note of $800—about $800. : 
@. Who was the maker of that? ' 
A. I don’t remember. 

Q. Who is the endorser on it? 

A. Dr. Fitch, of course—John Fitch. 

@. That is, on the $800 note? 

A. I discounted it for him and it went to his credit. 

Q. Then the $3,000 note of Warren Leland, Jr., as maker, endorsed 
by John Fiteh? ' 


A. Exactly. 

Q. And the $1,616 note you have been talking of? 

A. Yes. 

@. Against Warren Leland, Jr., as maker, and John Fitch as en- 
dorser ? 

A. That is it exacely—a little over $9,000. 

(). Hlow old was that note of John Fiteh’s—that $4,000 note ? 

A. You will have toask Mr. Hamilton. 

(). You refer to him or the books ? 

A. Ido. He will bring a transcript. He can tell you. 

(). Was the pier stock which you speak of given to the bank as 
soruenty “: the time when you first took the $4,000 note? 

It was; that I can answer emphatically. 
ay | i In what way was the stock given to the bank origi- 
nally? 

A. The 75 shares’ 

4 1 don’t know hat shares ? 

The 75 shares as collateral security to this $4,000 note. 

Q In what way was it given to the ‘bank—simply by delivery ? 

A. By delivery, ‘of course. 

Q. Then did the bank have e any regular transfer of it to the bank 
as a bank? 

A. The transfer wasin blank on the back of the certificate, as it 
always is upon certificates when we take collateral security. After- 
wards we had it transferred in the name of one of the clerks, where 
it stands now. 

Q. What is the name of that clerk ? 
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A. I think it is Edward Langdon—our confidential bond clerk. 

Q. Do you know whether Warren Leland, Jr., had any knowl- 
edge of Fitch’s delivery of that pier stock to you as security for that 
$4,000 note? : : 

A. Security for the $4,000 note? 

(). Yes, sir. 

A. No; I don’t think 

Q. I say do you know? 

A. Why, no; not at all. We never claimed it as security for 
the $4,000 note—that is, the stock that Mr. Leland originally owned. 

Q. The 75 shares of pier stock was not the stock that is called 

Warren Leland Jr.’s stock ? 
52 A. Not at all. We have 125 shares in all. 
Q. You hold 125 shares? 

A. Certainly ; 75 shares which has always been Mr. Fitch’s, ana 
90 shares which — originally Mr. Leland’s, making 125 which we 
now hold. 

Q. When did you first get the fifty shares of what vou call the 
Leland stock ? 

A. I told you I couldn’t remember. The president of the bank 
never makes a record of anything of that kind. 

(). How did you first have the fifty shares of the Leland stoeck— 
by delivery only? 

A. By delivery, certainly ; as I told you, it was in the shape then 
of receipts, and I can’t tell you whether those receipts were in the 
name of Warren Leland and endorsed by him; I think they were; 
| think they were endorsed by him and made transferable. 

Q. Do you know whether Warren Leland, Jr., knew when the 
bank first had those fifty shares delivered—the fifty certificates ? 

A. I don’t know anything about that. 

(). And those fiftv shares were directly connected with the $3,000 
note and the $1,616 note that have been spoken about? 

A. Yes, sir. 

Q. Can you tell us when those fifty shares were first formally 
transferred over to the bank ? 

A. No; unless the certificate itself will tell. I know we held 

them in the form of receipts for quite a time. 
53 Q. Whether they were transferred to the bank in the bank’s 
name. 

A. I don’t know. That was some time after we held them origi- 
nally, in the shape of these original receipts. 

Q. Are they regularly transferred now to the bank ” 

A. Yes: to Edward Langdon, who represents the bank. 

(). The same as if the bank had the transfer made to it in its cor- 
porate name? 

A. Yes: we transferred them to the name of this clerk for the . 
bank. 

Q. You spoke of showing Leland the notes. 

A. We did; we showed him the papers. | presume we showed 
him the whole thing. We stated exactly the condition of the ac- 
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count, and Mr. Hamilton made a memorandum at that time upon 
the back of an envelope, which he will bring to you. 

Q. Can you tell when that took place ? 

A. I should say it was in the autumn of 1883. 

Q. You say he stated to Warren Leland, Jr., what amount he 
must pay? 

A. Yes, sir; decidedly. 

Q. Do you remember the amount he stated ? 

A. Yes, sir; $4,000 and interest from the 16th of July, 1882. Mr. 
Hamilton has the memorandum now which he made that day. 

Q. Mr. Hamilton was present, and you and who else ? 

A. I presume Mr. Fitch was. He came in with him, and I pre- 

sume he was there. There may have been another gentle- 


 ~ 64 man there ; I don’t know anything about it; I don’t remem- 


ber. Mr. Leland made no objection whatever to that, and 
we all considered that he assented to it. 

@. You now refer to Warren Leland, Jr? 

A. Yes; if anybody else represented Warren Leland, Jr.—whether 
it was Warren Leland, Jr—I don’t know anything about that; I 
don’t know who it was. | took it for granted that it was Warren Le- 
land, Jr. 

Q. When you speak of the $4,000 did that represent the $5,000 
note and the $1,616 note that you spoke of? 

A. The only time I have spoken of a $4,000 note was the note of 
Mr. Jobn Fitch individually, with the 75 shares of pier stock as col- 
lateral. 

Q. Did you have any interview with Warren Leland, Jr., about 
these notes and the bond and mortgage and certificate of pier stock 
after that? 

A. None. 

Q. Do you know of Warren Leland, Jr., being at the bank after 
that time? 

A. Not that | am aware of. He may have been a dozen times. 

Q. Did you occasionally see Warren Leland, Jr., at the bank at 
the time he kept an account at the bank ? 

A. No, sir; not that Iam aware of. I don’t remember that he 
ever kept an account there. 

Q. Do you have anything to do with the active business of the 
bank now ? 

A. Excepting that they look upon me ason deck whenever 

DO any of the rest happened to be away. I had a note addressed 

to me day before yesterday as president, acting vice-president, 

and general manager. For the reason that I am a large stockholder 

and director, and have been from the beginning, they look to me to 
devote what little time I can to it. 

(J. You have all along devoted more or less time to the active 
business of the bank ? 

A. I am just as much interested as though I was president. 
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Redirect examination : 


Q. I understood you to say you had only had one interview with 
Mr. Warren Leland. 


A. I don’t remember of any other. 


; JOHN Fitrcu, being duly sworn, testified as follows: 


Direct examination by Mr. Lyn: 


Q. Where do you reside, Mr. Fitch ? 

A. Sturtevant Hotel, city of New York. 

Q. Were you formerly president of the Long Branch Pier Com- 
pany: 

A. I was the first and second year and director the third year. 

Q. Will you please state briefly in your own way your connec- 
tion with that company and the manner in which you obtained this 
bond and mortgage in suit in this action and the $5,000 of pier 

stock of Warren Leland, Jr., and the $3,000 note and the 
ob $1,616 note and the $1,000 note? Please give the history of 
the whole transaction. 

A. Fora long number of years I was the lawyer and personal con- 
fident of Warren Leland and Charles Leland ; also Simeon Leland. 
The relations between us were such that I, as a lawver, do not see fit 
‘ to disclose them. I knew everything, if I should tell it, which I do 
not intend shall be brought out. Warren Leland and Charles Le- 
land had gone into bankruptcy. I bore the burden and managed 
everything. After they had purchased the property at Long Branch 
and put it in Warren Jr.’s name things run up—— 


Fvidence objected to as illegal. 


The Witness: Warren Leland, Sr., came to me and unfolded the 
lan about the pier. At that time I was dealing very heavily in 
Vail street. I was registrar in bankruptcy, and as counsel in other 

cases employed outside of the district, and I had some money. Mr. 
Warren Leland, Sr., was iu my office very often. It was then on the 
corner of Broadway—345 Broadway. He unfolded to me the plan 
of the pier. I felt very kindly disposed. I saw that Long Branch 
was running down, and said I would take $2,500 stock. He wanted 
metotake more. He talked with me very much abovt it. It ended, 


however, in my taking $5,000 in the first instance. Things run along. 

They urged me to take the presidency and William Ottman the treas- 

urer. I had never seen Mr. Ottman; in fact I had hardly seen any 
? of those who had subscribed largersums. I wentand saw Mr. 


57 Ottman and talked. It ended in a subscription to a certain 
amount, and it was so fixed that we came within the law. At 
the election of officers they made me president and Ottman, treas- 
urer, and Warren Leland, and secretary. We went on; the con- « 
tract was made with Job Johnson, and we went on and did the very 
best we possibly could—I mean the directors and stockholders; and 
it was necessary that there should be some head there,and Mr. Waz- 
ren Leland, Sr.,and myself, with young Warren’s help, com posed the 
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head, and we worked and worked and worked till the pier was built. 
At that time I was pretty tolerably well of. The Lelands—the father 
first, Warren Leland, Sr.—came to me and said that they were build- 
ing the outside works there next to the pier, and spending a good deal 
of money, and asked if I wouldn’t lend them money as fast as their 
saiiaeiaee—an fast as the calls upon their subscriptions came 
along. I was kindly disposed, and said I would, and I did. I kept 
my account at the Central National Bank. The pier account was 
opened at the Central National Bank,and my impression is that Mr. 
Warren Leland, Jr., opened or said he was going to open an account 
of the Ocean Hotel there. I began and loaned as the assessments, as 
they called them, came in on the subscriptions. The notesin the bank 
willshow. It kept on awhile—receipts, receipts. Then Mr. Warren 
Leland, Jr., placed a mortgage upon the Ocean Hotel and brought to 
mesome bonds. I think they were $1,000 apiece. I have that 
08 memorandum. I took so many as collateral security for these 
endorsements. They went into the bank there; I handed 
them over to the bank. As the certificates came along for the bal- 
ance of the structure old Johnson apparently bad no money and he 
couldn’t buy his materials—the iron, somewhere in Pennsylvania— 
and they came tous. We told them we would see it paid, so and so, 
through the bank, and they were satisfied that Johnson would pay 
as we paid him, and as the engineers of the pier certified that so 
much was due Mr. Johnson he would come to me and Mr. Ottman 
would fix the matter up and I would advance the money some days 
before it was due Mr. Johnson. I think Mr. Warren Leland went 
to the bank sometimes in these matters. I have got the whole 
statement—this advancing money to Mr. Johnson, on his certificates 
of work done, before the amount was absolutely due—some days 
before—to make his payments. At that time of the transaction with 
Mr. Warren Leland, Jr., | held these bonds that I speak of, and as 
fast as the assessments upon stock subscriptions became due his be- 
came due. I loaned him the money. His subscription was paid in 
to the pier on his stock issued, signed, I think, by him as treasurer 
und Ottman as secretary. They were issued in the regular way. 
He brought them to me and gavethem to me. I handed them right 
over to the bank, and Mr. Wheelock constantly upbraided me for 
doing that. So it went on until we come to the note kere on 
which — the $35 or $86 or $49.80 discount. There was a 
59 difference. It is where you made it due Central National 
Bank of New York one note, $3,000; out of that you had to 
take discount. The difference in this note between the note dated 
November 10, 1880, for $3,000, is that it is drawn with interest, and 
the other note is drawn for $3,000 and not for interest, so that one 
did not pay the other with the difference in interest when dis- 
counted; so that when one was due it was $3,046.50, as marked on 
the note, and the other one was—it didn’t come up to that amount 
of difference. 
Q. I hold in my hand a note bearing date November 10, 1880, for 
$3,000, pavable three months after date, to your order, with interest. 
When that note matured how was it paid ? 


EM 


ae ore 4 ee a ee Ee a = eM tae. gat oh ois 4s F 
a ee 4 ae te ee a at e 
Ge. - a . : 


THE CENTRAL NATIONAL BANK OF THE CITY OF NEW yORK. 31 


A. By renewal. 

Q. By renewal for what amount ? 

A. $5,000. 

Q. And who paid the difference between the $3,000 and the $3,000 
and interest ? , 

A. I did. 

Q. What amount was that—$46.50 ? 

A. Yes. 

Q. I hold in my hand a note bearing date October 27, 1881, for 
$3,000, payable three months after date, to your order, at the Cen- 
tral National Bank. For what was that note given ? 

A. Renewal. 

Q. A renewal of a former note of the same amount ? 

A. Of the $3,000. 
60 Q. And this $3,000 note, or one which it represents, was 
originally given to you for money advanced to Mr. Leland ? 

A. Yes, sir. 

(). You had it discounted in the Central National Bank ? 

A. Yes, sir; in a series of renewals. 

(. And when was that note discounted—before it matured ? 

A. About the day or day before. They generally sent up or came 
up or something. 

Q. I hold in my hahd a note for $1,616.97, payable three months 
after date, dated March 5, 1881, made by Warren Leland, Jr. For 
what was that note given to you ” 

A. Mr. Warren Leland, Jr., had borrowed for Mr. Eiden $1,000, 
and was the endorser on it. Mr. Eiden literally hounded me. Mr. 
Ottman hounded me for pay. That $1,000 was put in that, and the 
$500 wus assessments on the pier, and the other was the interest of 
what had run along in the series of notes. 

Q. Were any payments made by Mr. Leland to you upon that 
note ? 

A. Yes, sir. 

Q. This note is endorsed in September, 1880, in lead pencil, and 
the other part of the endorsement is in writing. There were $200 
paid on this note? 

A. Yes; they gave me a check for that amount. 

Q. To be paid on this note ? 

A. Yes. . 

(. And you endorsed it accordingly ? 

A. I did. 
617 Q. Also it is endorsed July 14, 1881, I think, “ Received $30 
on the within note. 

A. Yes, sir. : 

Q. Was that paid to you by Warren Leland, Jr.? 

A. Yes, sir. 

Q. And endorsed by you on that note? 

A. Yes, sir. Re 
Q. When did you transfer that note to the Central National Bank ? 

A. A day or so after. Let me say, Mr. Warren Leland, Sr., and 
myself talked ubout this matter, and he came up with me one morn- 
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ing and we went.to the bank and looked over the notes with Mr. 
Wheelock and Mr. Bliss. I held that note then and Leland says, 
“That would be a good time to put that in with the others,” and I 
did. 7 

Q. I hold in my hand another note, bearing date Jan. 14, 1880, 
for $1,000, payable three months after date, to your order, at the Cen- 
tral National Bank. For what was that note given? 

A. I think that was among the first of the loans. I didn’t need 
the money and didn’t put it in the bank. 

Q. Did you ever have that note discounted ? 

A. Never, that 1 remember. 

Q. Do you know that these figures mean, 8968 ? 

A. I don’t know what it is. I don’t know who put those figures 
on unless it may be Edward. I don’t remember. 

Q. You have no recollection of ever having had that note 
62 discounted ? 
A. No. 

Q. That note was given to you for money loaned ? 

A. Yes, sir. 

Q. Did you ever transfer this note to the bank ? 

A. Yes, sir. 

Q. When? 

A. They dunned me; they hounded me. ‘I did everything I 
could to pay them. I think it isa computation they made; the 
figures 8968 is the bank’s computation of what I owed. 

Q. The bank, then, still holds these three notes—the $3,000 note 
and the $1,616.97 and the $1,000 notes ? 

A. And the odds on the $3,000 note. 

Q. Being $46.50? 

A. Yes. 

Q. And the bank holdsall of these notes with the other securities, 
which we will mention directly, as security for the claim which they 
held against you ? 

A. Yes, sir. 

Four notes offered in evidence, marked exhibits. 


Q. In addition to these notes, did you deliver to the bank any 
pier stock of Mr. Leland’s ? 
A. Pier certificates. As fast as they were issued to Mr. Leland 
he handed them to me and I furnished the money. 
Q. What did he hand them to you for? 
A. As security. 
63 Q. For the money advanced by you ? 
A. Yes. 
Q. And you passed them over to the bank for the same purpose? 
A. For the same purpose. 
Q. And this bond and mortgage—did you deliver them to the 
bank also ? ; 
A. I did. 
Q. For what purpose ? 
A. Also as nh “se security right along. 
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Q. When was that done, if you can recollect ? 

A. I handed it to them a good while before I executed the assign- 
ment. Then I assigned it the day this bears date. 

Q. Under what circumstances and for what purpose did you pro- 
cure this bond and mortgage from Mr. Leland ? 

A. The Messrs. Leland owed a man from Philadelphia that I 
had a very horrid opinion of. They owed money on a portage 
They got the mortgage, through the office of Coudert Bro’s, of a 
French woman, they always told me, for $60,000. There was this 
mortgage that I have spoken of, on which I had those bonds which 
were issued. They didn’t hand any more bonds to anybody else 
except what they handed to me, as Warren. Leland, Jr., teld me. 
Before they could get this money of the French woman they had 
to make a clean title of record, and that previous mortgage was on 

record in New Jersey, as they told me. Warren wanted me 
64 to give these to him, and I told him how they were in the 

bank and how he must give this bond and mortgage, which 
he did, drawn by Mr. Lanning, in Mr. Lanning’s handwriting. 

Q. He gave you this bond and mortgage to put in place of the 
other bonds which he had previously delivered to you? 

A. And also in security for what he owed me, ard we computed 
it as it is there. 

Q. Did you ever ask Warren Leland, Jr.. to give to you any bonds 
or any securities to deposit in the Central National Bank simply for 
the purpose of giving you more strength with that bank ? 

A. No, sir. Good God! I was worth over $250,000. 

Q. Did Warren Leland, Jr., or not understand perfectly well that 
this bond and mortgage and this pier stuck was all held by the bank 
as collateral security for the payment of notes of his which you had 
transferred to that bank ? 

A. He knew that the pier scrip was handed to the bank as fast as 
it was issued, on the calling in of the subscriptions; and also he knew 
that those bonds I have described were there as security, and when he 
got the big loan and wanted to clean the record he knew that that 
mortgage to me was what he owed me, and I handed back those bonds, 
and that cleaned the record, and he got his money of the French 
woman; and my mortgage is second lien to the French mortgage. 
He knew that I had deposited that in the bank. 

Q. Were you present at the interview between Mr. Warren 
65 Leland, Jr., and Mr. Wheelock in the bank ? 

A. I went into the bank with him. I think we went from 
my office to the bank, and Mr. Wheelock and Warren, Jr., went out, 
and I sat down ina chair and had conversation with the folks around 
through the room. 

Q. You did not hear what they said? 

A. I didn’t hear, or didn’t go out with them. 

Q. Did Warren Leland, Jr., refuse to renew this $3,000, or did the 
bank refuse to discount it ? . 

A. They would not take any more of his paper. They refused it, 
and that hurt me immeasurably. It hurt me very greatly. It cut 
me right down. : 
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Q. During the time that you were president of the Ocean Pier Com- 
pany did you spend much of your time at the branch ? 

A. I should say that the first season I was there, all told, forty 
days, under these circumstances: We found that there must be 
some head there. Charles Leland, Warren Leland, and others—I 
think Warren, Jr., was ir it—asked me to come down and to give 
as much time looking after things as I well could. I was registrar in 
bankruptcy and doing a very large business. They said,“ Take room 
and board.” I took the front room for the pier. business office, and 
the rearroom [slept in. I came and went. I had my meals; slept 
there. They were in the front room there very, very much. There 
we had the pier business done, down at the Branch, inthat room. | 
came and went. 

Q. During that time were you a guest at Warren Leland 
66 Jr.’s house, expecting to pay for your board and room ? 
A. No, sir. 


Objected to as irrelevant. 


(. What was the understanding in regard to that ? 

A. That I was to come down and help superintend. I am a good 
deal of a driver and worked along with Mr. Leland, and we worked 
only as two galley slaves could work. 

(. In whose interest were you working there ? 

A. Generally I charged no salary. Mr. Warren Leland, Sr., had 
no salary and we all worked 

(). You were working for the pier company? (In whose interest 
were you doing this thing? 

A. In the interest of the Ocean Hotel, as I understood it. 

(). Did you pay any bills there at all then? 

A. That summer? No. 

Q. Were you asked to pay any bills? 

A. None. 

(). Was any bill ever presented to you for your board ? 

A. None; never; not that year. 

Q. Did you contract debts for wine and liquors during that time? 

A. No, sir; I can tell you what I think they have done about 


Q. Did you order wine and liquor there ? 
A. Not to any extent, because I drink but very little. I never 
drink wine. 
(. Did you become personally responsible to them for the 
67 payment of anybody’s else bills ? 
A. Not that I know of; I didn’t intend to. 
Q. Did you ever agree to become responsible for anybody’s else 
bills ? 
A. No, sir. 
Q. How was it, then, the second year after the pier was com- 
menced ? , 
A. The same thing. We built the additional 200 feet. 
Q. And you spent your time there in the same way ? 
A. I spent some, but less time. 
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Q. Did Mr. Leland ever make any demand of you for the pay- 
ment of your bills for 1879, 1880, 1881, and 1882? 

A. No, sir. 

Q. I have in my hand a copy taken froin what is called the “ hotel 
ledger” of Warren Leland, Jr., for 1879, 1880, 1881, and 1882, and 
1883, in which you are charged for board, wine, whiskey, washing, 
and various accounts of other parties, amounting in 1879 to $635.17. 

A. Take it one thing at a time. 

Q. In 1880, $593.80; in 1881, $523.29; in 1882, $455.90; in 1883, 
-$358.70. Are those bills correct? Did you contract any of the in- 
debtedness charged against you on those memorandum registers at 
that time? 

A. They did my washing; I slept in that back room, but as for 
running up any such bills as that—liquor, wine, or anything of that 
kind to be charged to me—I never, until you handed me that paper, 

I never dreamed of such a thing. 
68 Q. I hold in my hand a bill dated July 31, 1884, for $40. 
Is that the first bill that was presented to you? 

A. The first ever presented to me, sir. 

Q. S nce 1879? 

A. Yes, sir. 

Q. Was that bill paid? 

A. Yes, sir. 

Q. Paid by cash or by check ? 

A. Paid and receipted ; I forget how. That was the first I ever 
dreamed there was anything charged to me. 

Q. When you were staying there where did you take your meals— 
at the hotel table or in the restaurant? 

A. Both. Mr. Warren Leland always directed the boys at the door 
that I should go into the side room there when I wished to. I gen- 
erally had my supper there and my breakfast and dinner in the 
main room. 

Q. Did you ever find any cards in your room or in any place 
where you should have found them with any charges on against 
you? 

A. Never. 

Q. On the bill of 1879 I find in one column the following charges: 
Wine, 89, $7, $3.50, $1, $3, $1.50, $1.50, and $1.50; bar, 40 cents, 
45 cents, 40 cents, 75 cents, 25 cents, 30 cents, $1.80, and 65 cents, 
Did you make any orders for whiskey or wine of that amount? 

A. No, sir. I can tell you how I think that came. Great 
69 efforts we were making to get $15,000, $20,000 subscriptions to 
the pier, and gentlemen were invited down from New York 
to look as far as we had gone to see if — couldn’t get them to sub- 
scribe; and when they were there Mr. Warren Leland, Sr., and Mr, 
Warren Leland, Jr., and Mr. Clarles Leland would hand out the 
bottle, and every effort was made to get additional subscriptions. 
There was Waldo Hutchings came down there and staid over Sun- 
day. There were one or two others, I think, came down and staid 
over Sunday; and then, another thing, reporters came and they 
were liberal with them. 
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Q. That all took place in your room? 

A. No; it was around the house generally. Then they chucked 
it all onto me. : 

Q. Your room was the headquarters for the pier company ; what 
pertained to that took place mainly in one of those rooms? 

A. In that one front room—Mr. Bailey’s room. 


Adjourned till one o’clock p. m., March 5, 1886. 


Maxcu 5, 1886—Afternoon session. 
Direct examination of Joun Fircn. 


By Mr. Linn: 


(). In undertaking this thing and becoming the president of the 
Long Branch Ocean Pier Company at whose request and suggestion 
did you act? 
70 A. Mr. Warren Leland, Sr., Warren Leland, Jr.—Uncle 
Charles, as they called him—I think Ottman, and others. It 
was a great sacrifice for me to do it. 


Cross-examination by Mr. ALLEN: 


(). How long have you known Warren Leland, Jr.? 

A. I went to board at the Metropolitan about the 19th day of De- 
cember, 1855, and “ Little Warry,” as we always called him, was 
then about—yes, he — born—well, he was a little fellow; I should 
take him to be about thirty-five or thirty-six. 

Q. When was the first business transaction you had with Warren 
Leland, Jr., and what was it? 

A. Growing out of the pier, the borrowing of this money. 

@. And when was that? 

A. I can’t give the date; the note is in the bank there; I cannot 
remember from my mind. 

Q. Did you hold any certificate or voucher representing the pier 
stock belonging to Warren Leland, Jr., at that time? 

A. I think not; when he gave that to me for the money that 1 
paid him I put it in the bank. : 

Q. Had yeu boarded at Leland’s Hotel either in New York or 
Long Branch before the pier was projected ? 

A. With the old folks, fifteen years, and then I had been at the 
Branch only very little in the summer time; I was at Saratoga. 

Q. You spoke of being registrar in bankruptcy. When and where 

was that—in New York? ° 
71 A. Certainly. 
Q. When was that—1862—and how long were you such? 

A. Let me see; well, now, I forget the date of the law. I am reg- 
istrar yet, but the law is repealed. 

Mr. Linn: The law was passed in 1867. 

The Witness: I have held it ever since and hold it now. 

Q. The first note was of what size that Warren Leland, Jr., gave 
you ? 
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A. I can’t remember; the discounts there will show. 
Q. The second note, was that given when the first came due or 
before ? 
| A. It came up a little before it was due. I may have advanced 
; the money in a day or so and taken another. 
i Q. How much stock did Warren Leland subscribe in that pier, to 
—— your knowledge? 
by ° 
: A. My memory—my idea was 
Q. You were quite active, weren't you ? 
<a. A. No; not til afterwards. They got subscriptions to a certain 
amount. 
" @ Q. How much did Warren Leland, Jr., subscribe for? 


A. I can’t remember. 

Q. How many shares did he subscribe for? 

A. I can’t remember; the paper will show. 

Q. Did vou take possession of the first vouchers that represented 
them, as far as Warren Leland, Jr., was concerned ? 

A. He gave it to me right away after he got it and I put it 
72. ~—s in the bank. 
Q. You put it right in the bank ? 

. I did; kept putting them in. 
. See if you can tell how many you put in in the aggregate. 
. I know that I put in $16,000. 
. That was your own ? 
. Yes. 

Q. How many of these vouchers representing Warren Leland Jr.'s 
interest in the pier did you put in the bank ? 

A. That I don’t remember. 

(). Did you take anything from the bank to show for it in the 
shape of a receipt? 

A. No. 

Q. Did you have a bank account at that time with the bank indi- 
vidually yourself? 

A. Yes, sir. 

Q. To what amount, as far as you can go by memory? 

A. In my stock transactions; oh, I can’t tell. 

Q. You had a pretty good, large account? 

A. Yes, at that time; the stock business, you know. 

Q. I mean your individual account in the bank. 

A. Yes, sir. 

Q. Take the years 1878 and 1879. Can you not give us some idea 


Oro > 


| : of the size of your bank account ? 
@ | ’ A. No, sir. 
Q). With this bank ? 
. A. No, sir. 
| Q. Take the years 1878 and 187%, and let us know how many 


notes in the aggregate you had from Warren Leland, Jr. 
) 73 A. I don’t know, sir. 
Q. What was the amount of money in the vear 1878 that 
you advanced, as you say, for Warren Leland, Jr.? 
A. I don’t know. The money was advanced as the call came. 
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Q. Can you remember how much money you advanced in the 


year 1879 for Warren Leland, Jr.? 

A. I can’t remember anything outside of the papers. 

Q. Take the year 1880. Can you remember how much you ad- 
vanced for Warren Leland, Jr., then, in the aggregate ? 

A. Only by the paper. 

Q. Exactly. Take the year 1881. 

A. No. 

Q. And the year 1882, how much you advanced for him ? 

A. I can't remember. 


Counsel for defendant asks for production of notes. 
(Produced.) 


Q. In the year 1882? 

A. I can’t remember. 

Q. In the year 1883 how much, if any, of money did you ad- 
vance for Warren Leland, Jr. ? 

A. I make the same answer. 

Q. And does the same answer apply to the year 1884 ? 


A. I don’t think the year 1884 did anything. They stopped with 


those notes. 
Q. In the year 1884 you don’t think there was any business trans- 
action between you ? 
A. Those notes show. 
74 (. You don’t think there was any business transaction be- 
tween you in the year 1885? . 

A. I was in the house some days in 1885, and I was up at the hotel 
there in winter, but nothing about these claims, excepting whatever 
is the last endorsement on there. 

Q. Mr. Fitch, didn’t you keep any memorandum—private, I 
mean—of the dates and amounts of these notes that you had between 
vourself and Warren Leland, Jr.? 

A. Nothing; there may have been some check book. 


(). You kept no regular book account yourself as to your transac- . 


tions with Warren Leland, Jr.? 

A. No, sir. 

Q. When did you know that any of the notes that you say you 
got from bim and which you put in the bank eame due—simply by 
by the bank record? ; 

A. Well, I sent a little paper to all the endorsers that so and so 
was coming due at such a date, and they were pretty prompt in com- 
ing around with the paper. Sometimes this gentleman, Warren 
Leland, Jr., came up. : 

Q. But you had a private account of your own, didn’t you ? 

A. Oh, yes. 

Q. During all these transactions ? 

A. Yes; of my individual account with the bank. 

Q. Do you mean to say the proceeds of those notes went right to 
Warren Leland, Jr. ? 

A. He put them in the assessments on the pier stock, but there 
was the $1,000 matter that he got in with Henry Eiden. 
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TA Q. What do you mean by the $1,000 item ? 
A. A $1,000 note. 
Q. Neither one of these notes? 
A. $1,000 went into that $1,600 note. 
Q. The $1,000 item you speak about is what went into the $1,600 
note ? 
. Yes. | 4 
. About what time was that $1,000 item ? a 
. That I don’t remember. 2 


A 
Q 
A 
QQ. When was it first given, I mean? 
A. That I have forgotten. 
@ Q. Was the Eiden note renewed ? 
A. No, sir. 
Q. Was it protested ? 
A. Mr. Eiden had the note and came to me for pay. 
Q. I supposed it was payable in the bank ? 
A. I don’t remember. I went over to Mr. Eiden’s office and paid 
the note. 
Q. You paid the note? 
A. I did, sir. 
Q. And that is the way it came to be the $1,600 note? 
A. That is the way, I remember. 
~ Q. Did you tell Warren Leland, Jr., that you had paid that note? 
) A. Yes, sir, and his father, too. 
' + Q. What became of that Eiden note, then, if you paid it? 
76 A. I think they have it. 
Q. The $1,000 Eiden note is not the same as this $1,000 
note of January 14, 18807” 

A. I don’t understand it so. If it is, then the $1,600 note was for 
some things that he had on record. If that was so it made up about 
$4,500. 

Q. Is the $3,000 note of November 10, 1880, an original note or a 
renewal of a former note? 

A. I think that those were renewals; I can’t remember. The bank 
will show. 

Q. Is this (indicating) an originai note or a renewal of a former 
one? 

A. That I don’t remember. Mr. Leland has the notes. There 
was some talk between him and me about the interest—the $46.50. 

(). I want to know what is due on the $3,000 note. All that is 
due on that note is $46.50? 

; A. Yes, sir. 
is v Q. How is the $3,000 principal disposed of ? 

A. Mr. Leland had the proceeds of it. 

Q. How was it paid if $3,000 is not due? 

A. I don’t remember; by renewals. 

Q. How was the $3,000 note paid so as to leave $46.50 due on it ? 

A. This, New York, Nov. 10,1880; this, Oct. 27,1881. There had 

been other renewals; the notes came along. I cannot remem- 
77 ber, but when the bank account comes it will show the contin- 
uation, and that was the last thing protested. 
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Q. Was the note of Nov. 10, 1880, protested ? 
A. No; they got another there to take its place. 

Q. Look at the note of March 5, 1881. Is that an original note 
or a renewal of a former note? 

A. He had been having little notes along, and this is the compu- 
tation of what he owed me—that is, I nade on the note of March 5, 
1881, a computation of what Warren Leland, Jr., owed me, outside 
of the note of Jan. 14, 1880, and of the note of Oct. 27, 1881, and the 
itein of $46.50 due Leland on the note of Oct. 27, 1881. 
 Q. Take the note of Nov. 10, 1880, whereon you say there is $46.50 

due as interest or discount, whatever you have a mind to call it. Was 
not that note renewed by another note for the principal ? 

A. The bank will show that. 

@. Who paid the discount on that—on the renewal of that note ? 
A. The $47.50 that I paid ? 

Q. On the renewal note, I mean. 
A. The discount was taken out. 
Q. Did you pay it? 


Mr. Linn: He paid the $46.50 on the new note. 


A. I paid it. I did as well as I could for them. 

(. That will be about Feb. 12, 1881—the end of three months— 
when you would do that ? 

A. Yes; when it would roll around. 
78 @. Look on the back of that note—Nov. 10, 1880. Whose 
endorsements are on it? 

A. Mine. 

Q. In two places ? 

A. Yes. 

(. Is one erased ? 

A. Yes. 

Q. Why? 

A. Because the bank had it, and I struck my name off. 
Q. How did you get it? 

A. The bank had it and they showed it to me, and when I paid 
them I struck my name off of it, leaving it there. 

Q. Did you leave it there in possession uf the bank as your note, 
to be attended to? 

A. I left it in the possession of the bank. 

Q. Then you left that note in the bank as your paper against 
Leland ? 

A. The same as all the rest. 

Q. When you left the paper in the bank whom did that note be- 
long to? 

A. The paper itself? 

Q. Yes. 

A. The $3,000 was paid. I had no claim; only that amount. I 
struck my name off. 

Q. Then how did your endorsement get on ? 
A. I put it on again. 
Q. Why? 
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79 «7 Because to give the bank the title to it. I owed the 
. aie 

. Q. When was that done? 

4 A. I don’t remember. 

Q. Near about? 

A. I couldn’t begin to tell you. It was done, I think, before I 
passed the mortgage over to them. ~<a 

—. Before you had transferred the mortgage? 

A. Yes, sir; because Mr. Warren Leland, Sr., came up to the bank 
and looked them over, and that I kept myself. I tell you every- 
thing just as near as I possibly can remember. 

Q. If all but $46.50 has been paid on the note of Nov. 10,-1880, 
why is there not any receipt endorsed as payment on that note? 

A. Of what? When you come to see the bank account and the 
number of notes that are discounted it has got a renewal or they 
pay their check. The Lelands kept that along and I did the best I 
could for them. 

Q. Why didn’t you make any memorandum on that note that 
there was $3,000 paid on it, leaving $46.50 due? 

A. T have never had it out of the bank. That is not my mark; 
I struck my name off. 

Q. Did you make any memorandum yourself that there was 
$46.50 due on that note? ’ 

A. No. Mr. Leland, the father, talked with me about that. I ex- 
plained all to him. 

Q. As I understand you, in your direct evidence you passed 
80 tothe bank the note of Nov. 10, 1880, without any memo- 
randum of credit endorsed on it? 

A. That has never been out of the bank’s possession ; never been 
out of that bank in the world. I never had it in my possession. It 
has been there all the while. Both the Lelands have seen it. 

Q. And you transferred also to the bank the note of Jan. 14, 18807 

A. Yes; this was the last that was put in. 

Q. And also the note of March 5, 1880? 

A. I did,in the presence of his father. I should not have handed 
it in until his father said, “ Now, put it in.” 

. You also transferred to the bank the note of Oct. 27, 1881? 

. I think the bank held it against Leland. 

. You knew that the bank held all of these papers? 

. Certainly. 

.. You also transferred to the bank the bond and mortgage? 

. I did, sir. 

. And also what was culled the Leland stock of fifty shares? 

. As fast as he gave it to me I handed it right over to the bank 
and never had them in my possession since. The bank has had 
them from that time. 

Q. And you have said that you had a pass book at the bank of 
your individual account? 

: A. Yes. 

81 Q. Is there no credit given to you in that bank book for 

any of these notes ? 
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A. I don’t know. 

Q. Or amounts represented by these vouchers? 

1, John Fitch, individually, never had a dollar of it myself. I 
don’ t know; ; they discounted them. 

Q. | asked you whether your pass book didn’t show that you had 
credit for those things? 

A. I don’t know. 

Q. Did you take any receipt from the bank, Mr. Fitch, showing 
what they held any or all of these vouchers for? 

A. No, sir; never. 

Q. Did you give Warren Leland, Jr., any certificate or voucher or 
receipt showing what you held these vouchers—all of them or any 
of them—for at any time? 

A. Not that I ever remember; no, sir. 

Q. Why was the amount $4,500 selected as the amount to write 
on that bond and mortgage? ° 

A. That was the amount due, as we understood it. Warren had 
the mortgage drawn at Long Branch and sent it to me. 

Q. From whom ? 

A. From him to me. 

Q. What did the $4,500 represent? 

A. That (indicating it) represents the amount he owed me on 


Mr. Linn suggests that the notes be specified as presented, 
82 for the purpose of being properly identified. 


Q. Oct. 27, 1851; that is one item? 

A. Yes, sir. 

(. $46.50 in the note of Oct. 10, 1880? 
A. Yes; that is another item. 

Q. And the note of Jan. 14, 1880? 

A. Yes; and that (indicating) or as much of it as was due at that 
time. 

. March 5, 1881, is the note you refer to? 

A. Yes. My remembrance is this: That up to the time the mort- 
gauge was given that was the amount due me, and if anything was 
had after that amount it was over and above the amountin the mort- 
gage. Asnearas I can remember, the $4,500 at the time the mortgage 
was given run: The $46.50, dated November 10, 1880; the $1,000, 
Jan. 14, 1880; the $3,000 note, Oct. 27, 1881, and now he owed me— 
| discounted his note for $3500—and then came the Eiden ma.ter, 
and that was put in with the $500 note. 

Q. They were combined together, you mean ? 

A. That is my memory. ° 

Q. Was not that bond and mortgage written in New York ? 

A. No, sir; itis Mr. Lanning’s handwriting. It was not made in 
New York. 

Q. Was it written in Long Branch? 

A. I suppose so, as he brought it to me. 


Assignment asked for produced. 
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§3 The Witness: That is in my clerk’s handwriting, but not 
the mortgage. 


Q. How long after you had the bond and mortgage deliv- 
ered to you was it before you delivered it to the bank ? 

A. I put it in the bank the same day I got it. I delivered it to 
them and made the assignment on it the day that the assignment 
is dated. 

Q. Do you mean to say that you simply put the bond and mort- 
gage in the bank first and afterwards transferred it? 

A. Afterwards filed the assignment on it. I went and handed it 
in the bank with the other papers. | 

Q. When you say you handed the bond and mortgage in to the 
bank with the other papers, what other papers do you refer to? 

A. The papers that they had ; the notes and receipts were there. 

Q. The vouchers for pier stock ? 

A. Yes; when I handed that in to them I took out those bonds 
I originally spoke of and gave them to Mr. Leland—Mr. Warren 
Leland, Jr.; that enabled him to have the mortgage on the 
property cancelled in the record of Monmouth. 

Q. I want to know what other papers you refer to ? 

A. They were there. 

Q. These notes you have been giving in evidence ? 

A. No, sir. 

Q. Oct. 27, 1881? 

' A. That was there. 
84 @. March 5, 1881? 
A. I can’t be positive as to that one. [am positiveas to Nov. 
10, 1880. I am positive as to the $1,000 note, Jan. 14, 1830. [am 
positive as to the note of $3,000, Oct. 27, 1881, and my impression is 
that I handed the mortgage to the bank—the bond and mortgage— 
before I did that. 

Mr. Linn: Before you did what ? 

The Witness: Before I handed in the $1,000 note. I had had 
this in my pocket all the time. 

Q. Looking at each one of the four notes you have referred to in 
your evidence, can you explain how you got your signature stricken 
off from all of them ? 

A. I struck them off myself. 

Q. Of all those four notes ? 

A. Yes, sir. 

Q. At the same time or at different times ? 

A. At different times. 

Q. How could you get those notes to strike your signature off of 
all of them if those notes were not paid ? 

A. I struck them off in the bank. 


Mr. Linn: My recollection is, when I first went to—— 
Objected to. 


Q. Then, there was only one protested, wasn’t there ? 
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A. Only one protested that the bank kept; my impression is that 
there were some protested notes taken up. 

85 Q. If any of the four notes were protested other than the 

note of Oct. 27, 1881, why is not a certificate of the protest 


attached to the note? | 


A. Because the note of Nov. 10, 1880, was not protested. The 


note of Jan. 14, 1880, has never been protested. The note of March 
5, 1881, has never been protested, but was handed in in the presence 
of his father. The note of Jan. 14, 1880, $1,000, was handed in after- 
wards. 

Q. Can’t vou give some information as to the time when the notes 
were handed in afterwards, as you speak of? | 

A. You mean handed in to the bank, don’t you, as additional se- 
curity? The $1,600 note, dated Oct. 5, 1881, was handed in after 
July 14, 1884. | 

Q. Well, another; can’t you tell us something about that? 

A. The note of Jan. 14, 1880, was handed in since that time. I 
didn’t think it was necessary to leave my name on these papers to 
sue them in the State of New Jersey. 

Q. Why did you not, when you say you left with the bank the 
bond and mortgage as security at that time, execute a written assigi- 
ment to the bank of the bond and mortgage”? 


A. At that time my name ona note made it about as good fog e 


that amount as was necessary. 

Q. What do you mean, to the amount of $4,500? 

A. Yes, sir; perfectly. 

Q. From the date of the bond and mortgage until the dat® of the 
assignment did the bank have possession of the bond and mortgage 

continuously ? 
86 A. They did; never in my possession from the day I had 
them. I never saw them until now. 

Q. Which officer of the bank did you hand that bond and mort- 
gage to first ? , 

A. I don’t remember. 

Q. Which officer of the bank were you most intimate with in busi- 
ness transactions—W heelock ? ; 

A. Wheelock or the present president or cashier; either the presi- 
dent or the vice-president, one or the other. 

Q. What good was it for the bank to have possession of this bond 
and mortgage, without any written assignment, for about two years ” 

A. President Wheelock, the former president, and Vice-President 
Bliss, now president, had my paper discounted without going before 
the full board, as | was then perfectly good. They upbraided me 
for endorsing the Lelands and helping them in this way. When- 
they saw the bonds I said those were on that house, and they knew 
I had the security. Then when he got that loan and wanted the 
bonds they then saw I had that security, and they did not think I 
would do any fraud on the bank. 

Q. Those bonds which you refer to are what might be termed the 
bonds on the omnibus mortgage which you had delivered to you, 
heretofore spoken of? : 
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. A. So I understood it. It was necessary for Mr. Warren Leland, 4 
Jr., to have those bonds in order to have the mortgage can- 4 
87 celled on the record of Monmouth county, N. J., so he could 
get that loan and get free from that Philadelphia man—that 
French woman. 
Q. The Coudert loan took the place of the omnibus mortgage. 
: Then those bonds that you speak of, were they ever transferred to 
the bank ? 
A. Handed them right over. 
Q. — the bank demand those to be transferred over to them ? 
A. Never. 


“” Linn: They were delivered to the bank and held as collat- 
eral. 


Q. — ask that. Did the bank hold them as collateral ? 

A. Yes. 

Q. Delivered to them by you? 

A. Yes. 

Q. Then, when you took up the bonds you speak of from the bank 
why did you not regularly transfer and assign this bond and mort- 
gage to the bank at that time? 

A. Because I was too well off. It was safe in my hands. I was 
perfectly responsible and good. ry 

Q. You say you were perfectly responsible without assigning the 
bond and mortgage to the bank at that time? 

A. I was. 

Q. Then, at that time the bank did not hold that bond and mort- 
gage as security for any of these figures ? 

A. Certainly they did. 

Q. Did they own it at that time? 

A. The title was in me—the legal title. 
88 Q. When you took from the bank those bonds who owned 
this bond and mortgage ? 

A. The legal title ? 

Q. I am asking you the question. 

A. The bond and mortgage was given to me. I handed the bonds 
back; I put it in as collateral just the same way as I did the certifi- 
cates of stock to him. My name is not on those certificates of stock. 

Q. Whose name was on the back of them ? 

Ping I don’t think I ever put my name on them—not that I remem- 

r. 

Q. Who requested you to execute this assignment of the bond and 
mortgage to the bank ? 

A. I did that of my own accord the moment 1 began to get my 
heavy losses in Wall street. 

Q. Who asked you to execute the written assignment of that bond 
and mortgage to the bank? 

A. I did it of my own accord. 


Mr. Linn: You mean to say nobody asked you. 
The Witness: Nobody asked me. 
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Q. What suggestion prompted you to do so of your own accord ? 

A. Losses in Wall street in stocks. 

Q. When did you actually make the written assignment? 

A. The day it is dated. 

Q. How long before the date of it were you prompted, as you say, 
to do it? 

A. I don’t know; pretty quick. 

89 Q. How long before ? : 


A. I don’t remember. 

(. How long before the date of the assignment did vour losses in 
Wall street occur to you? 

A. I don’t know that, either. 

Q. Did you say anything to any of the officers of the bank when 
you executed that assignment or when you were prompted to do it? 

A. I drew the assignment in my office, and I went over there and 
gave it to him. 

Q. To whom? 

A. I handed it to Mr. Wheelock or the then president, Mr. Bliss. 
He took it and put it with the others—I mean those other two 
vouchers. 

Q. Where was the bond and mortgage when you say the assign- 
ment was written in your office? 

A. Over *n the bank. | 

Q. How did you get the date of the bond and mortgage ? - 

A. I went over there and looked at it in the bank, or else sefit 
Edward over—one of the two. 

Q. Why were you in such a hurry at that time to make theassign- 
ment? | 

A. I was failing in business, and secured everything I could. I 
had collaterals upall around in various places. The blood was taken 
out of me—ten and fifteen thousand dollars a day. 

. When you delivered this assignment to the bank officer 
90 did you take any receipt or voucher to show for it in any 
way? ‘ 

A. No; I trusted Mr. Wheelock with my life. 


Q. Where is the bank book of your individual account, Mr. 
Fitch ? 

A. Well, I don’t know ; somewhere around. 

(). When did you last see the bank book ? 

A. I have not deposited anything in the bank in two or three —. 
My general account was in the general bank book. It wouldn’t 
show anything of the great amounts. I don’t know when I saw it 
last. 

Q. Haven’t you got it now? 

A. It may be somewhere around. it has been balanced up and 
closed. 

Q. You were having some accounts with this bank during the 
years that you have given in evidence and there has been one or 
more bank books, as I understand you, containing your bank ac- 


count? 
A. Yes. 


er My Fie ay st a he ad ad + 9 : nha ee eg - : 
P ite: i el tS caer poe eR “ a” : ee ee Ph 4 ae i of = f 5 a sama ie 
SF Deer cals paris, ee ., ee wa lt i i ae I ut SO ianals Ha 
J “ +" “ 


THE CENTRAL NATIONAL BANK OF THE CITY OF NkwYoRK. 47 


Q. Which you had at one time in your possession ? 

A. Yes. 

Q. Can you not produce some of those bank books? 

A. I will look for them. I may run right across them. You 
are perfectly welcome to them. 


. Defendant demands witness to produce bank book of his indi- 
~~ |~ vidual account, commonly called the pass book, of the years 1880 
| and 1881; also of the vear 1879. 


91 The Witness: That note of March, 1881,I put in the bank 
after the last endorsement. 
a Q. Then, whether you were given credit for your account in any 
way—vour individual account. 7 
A. They put nothing on my account. It had laid right there in 
that way. It is possible you may find in the bank that in this mat- 
ter of discounts sometimes sent up and gave the bank my check 
and gave Leland the money. It may be possible you will find one 
or two of my checks that way. 
Q. Will you look at this note of November 10, 1880? Look at 
the figures 4980 in red ink. What does that indicate? 
A. I don’t know anything about it whatever, sir. 
(). Who had credit in their account for that note ? 
A. I don’t know. The Lelands had the money some way. 
Q. Who had credit in their bank account ? 
A. I don’t know. I know I discounted it and endorsed it. 
Q. Look at the $3,000 note of Oct.-27, 1881. Who got credit in 
their bank account for the proceeds of that note? 
A. I don’t know. Mr. Leland had the money and the note was 
protested. , 
Q. Did you not have credit for each of those last two named notes 
in your individual bank account ? 
A. I think not; I don’t remember whether I did or not. 
Q. How did they get the money ” 
A. Warren Leland was up in my office last week 
Q. I ask how they got the money. I want to know how 
92 they got the money. 
A. Either direct from the bank or my check; one way or 
the other. 
Q. That is what I want to know—whether you handed them by 
bank bills or by check. 
A. No bank bills. 
(). So the Lelands got the money either by check or bank bills? 
A. They got it some way. 
(. Endorsed on the note of March 5, 1881, are two receipts; all in 
your handwriting? 
A. Yes, sir. 
Q. Who paid you that money ? 
A. That was a $200 check given me at Long Branch. I don’t 4 
know whether he signed it or his father. f 
Q. You received that money by check and forwarded it to New . 
York ? 
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. Yes; to go to my credit. 
In this same account? 
. The Central National Bank. 
. I notice that there is no date to the receipt. 
I forget. 
Where was the note, then, when you got that $200? 
In my pocket, I think. 
And can you say when it was you endorsed that receipt on it? 
. The very ‘day that I got the money. 
. I notice there is no date on the receipt. 
. It isin blue ink. I never in my life had any blue ink in my 
office. 
93 Q. When you get that $200 did you show Leland the 
note? 
A. I forget whether I did or not. 
«). Did you ask him for $200? 
A. I asked for $200 to make my bank account good. 
Q. How long after it was it you put it on the note? 
A. I think the same day, in the room. 


POPOrOrere> 


Q. You don’t know whether you did it in their presence or not? — 


A. I don’t know. 
(. How comes it you didn’t date it? 
A. 1 can’t tell exactly. 
Q. I see a lead-pencil mark on there over the receipt. Is that in 
your handwriting ? 
A. I should hardly—I can’t say. It is so much better tha» my 
handwriting. 
Q. Is there any suggestion whereby you can come to the year? 
A. I know I had just come down from Saratoga. I had drawn 
closer than I thought I had. 
Q. Now, the second receipt, for $30—it has got a date to it. Where 
did you receive that money ? 
A. I think that it was down at the house. 
Q. When you got the $50 did you have the note with you ? 
A. I think I did, and put it right on there. 
Q. How came you to sign the receipt twice? 
A. When I put that in the bank I put on the “John Fitch” 
there, which made it good; then I struck my name off in the 
bank. 
04 Q. There are two signatures. 
A. That one signature—I had stricken off one, and then 
I put on mine again to make the title. 
Q. But down below is another signature. 
The first one is to the $14; the second one is when I put it in 
the’ bank, and then I destroyed it and left my other signature. 
Q. But bere is a fourth signature. 
A. Because he asked me to ; a double signature to all these signa- 
tures. 
Q. Do you claim there is yet due the two notes, one of $3,000, one 
for $1,616.62 (of course less the endorsements), and also the $1,000 
note and also the $46.50 item ? 


a 
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: A. Yes; the $4,500 goes on the pier assessment; the $1,000 ad- 
ditional was the Eiden that I took up. The Eiden matter was not 
in the charge. That is my remembrance. 

Q. Do you know whether or not the note of $1,000 of Jan. 14, 
1880, is not the Eiden note that you talk about? 

A. I don’t so understand it; certainly not. It was $4,500 besides 
4 the Eiden note; that is the way I understand it. 

Q. Now, are you clear, Mr. Fitch, that the $1,000 of Jan. 14, 1880, 
was not renewed by another note of about April 14, 1881? 

A. Oh, no; that note has never been renewed or paid, or nothing. 
: If it was I was asleep. 

» _ | Q. Your recollection of these circumstances as to the re- 
95 newals of these notes or any of them is governed altogether by 
your memory and not by memoranda? 

A. Memory entirely and what you see here and what there is in 
the bank. 

Q. Have you not any books of account of your transactions with 
the. Lelands, either as to the moneys in question or advances made 
to them ? 

A. Not in particular. 

Q. You were often at the hotel, were you not, at Long Branch ? 

A. Oh, yes; I was there thirty or forty days. 

Q. Didn’t you ever refer to their books in the hotel or ask in 

ve reference to them to know about any account there might be against 
| you? 

A. I never dreamed of any account against me. 7 

Q. There were renewals at different times, as I understand, be- 

tween vou and Warren Leland, Jr.? 

A. The bank has them all. Whatever the bank has got is all 
right. 

Q. Now, Mr. Fitch, look at this note of July 20, 1880, for $1,000 
and see if that has your endorsement on the back of it. 

A. Yes; and this is Henry Eiden’s note, [ think, which I took 
up and paid Mr. Eiden the money; understand Eiden held that 
quite awhile. 

Q. Do you know who is the other endorser on it? 

A. Henry Eiden, as I understand it. 

Q. Do you know the handwriting ? 

A. Well, yes. 
96 Q. Is it Eiden’s handwriting? 
A. Yes. 

Q. Now, Mr. Fitch, there is another note here. Look at the note 
of Dec. 30, 1880, for $1,593.07; whose endorsement on the back of 
that? 

A. Mine. 

Q. Your signature—handwriting? 

A. Yes. 

Q. Explain, if you remember, what that note was ever connected 
with. , 

A. Positively don’t know. 

Q. Who was the maker of the note? 
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A. Warren Leland, Jr. It is my endorsement. It is my genuine 
signature. That note I have forgotten all about. I have no partic- 
ular remembrance of it now. 

Q. Look at the figures representing the calculations of interest on 
the corner; do you know whose handwriting the figures are in re- 
sulting as the apparent interest of $23.89? ies 

A. I can’t say. I don’t know whose handwriting it is. I do not 
think it is Warren Jr.’s or his father’s. 

Q. The principal of that note, $1,593.07, and the interest of $23.89 
added together make $1,616 and some cents? 

A. Yes. 

Q. Explain, if you remember, what connection it has with the 

$1,616 note which you have already heretofore testified 
97 about. 

A. I have forgotten about that. They wouldn’t discount 
at the bank and I helped Warren and he gave the notes along 
for what they 

Q. Can you explain what connection the note of Dec. 3, 1880, has 
with the note of March 5, 1881? 

A. It looks very much, in my mind, like a renewal with interest 
added. 

Q. Whether you remember that or not. , 

A. I have forgotten. I have no recollection that I have ever been 
paid so far. 

Q. The note of April 17, 1880, at three months, would come 
due 

A. When the time rolled around, July 20. 

Q. July 20? 

A. Sumewhere there. 

Q. Do you remember the occasion of March 5, 1881, or there- 
abouts, of a calculation being made of the interest, in your office, 
due on the note of Dee. 3, 1880? 

A. No; i don’t remember anything about it. It is entirely out 
of my mind. 

(. Do you remember where the note of March 5, 1881, was given— 
whether in your office,in New York, or in New Jersey? 

A. I think that was in my office—my judgment is—in New York. 

Q. Whose handwriting is the body of the note, March 5, 1881, 

in? 
98 A. In Warren Leland’s. 

Q. In whose handwriting is the note of Dec. 3, 1880 ? 

A. In his or his father’s; he writes almost as he does. 

Q. Did you not receive any letters from Warren Leland, Jr., con- 
cerning these notes ? . 

A. The only letter I had—once I tried to get this bond and mort- 
gage cashed, at the same time asking them would they cash it and 
pass 1t on the series of the others and Jet Mr. Leland pay it. I tried 
various people. I got an offer of $4,000 from Coudert, and I asked 
Mr. Butler, who rented the Mansion House, to tell somebody else 
that the Leland mortgage was perfectly good; the property was worth 
so much; and Warren wrote me a letter, saying he didn’t want me 
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- es that; I was hurting his credit in thus having spoken to 
utler. 
Q. Did any letters pass between you ? 
A. I got the letter when I was trying to get a purchaser for this 
mortgage. 
Q. Any other letter? 
A. I don’t remember. 
Q. Did you write him any letters? 
A. I may have written him letters. 
Q. Don’t you know? 
A. I have forgotten. 
Q. Whether there was any correspondence carried on between 
u and you got letters from him and he got letters from 
you. 
99 ' A. I think there have been letters passed between us. 
Q. Where are the letters ? 
A. I never kept them; they went in the waste basket. 
Q. Look at the note of Dec. 10, 1879, of $563.28; who is the 
maker of the note? 
A. Warren Leland. 
Q. And whose signature is endorsed on it? 
= Mine. The body of the handwriting is Edward Ball’s, my 
clerk. 
Q. What is connected with it? 
A. That, I think, was on $500; money I let him have to pay on 
one of the last assessments—Warren Leland, Jr. 
Q. What connection does it have with the note of Dec. 3, 1880? 
A. I don’t know. 
Q. What connection, if you remember, does it have with the 
$1,616 note, so called in the evidence? 
A. I don’t know. 
Q. You said that Ball was your clerk’? 
A. At that time, yes. 
Q. Wes he with you at Long Branch ? 
A. No, sir; not with me. 
. Was he down there? 
A. He went down there. 
Q. Was he not your clerk at Long Branch, in reference to any of 
your business ? | 
A. No; Mr. Ball copied schedules in bankruptcy for the Messrs. 
Leland. 
100 Q. I want to know if he was not down there as your clerk ? 
A. No, sir; I don’t know how long he staid there. 
Q. Did you not come to the hotel oftice with Mr. Ball and order a 
room for Mr. Ball ? 
A. No, I did not; neither do I know where he slept or staid. 
Q. Did you not know that Mr. Ball had a little account there ? 
A. No, sir. 
_Q. When did Ball first go there? 
A. I don’t know. 
Q. How long did he stay there? 


Seg * 
= i 


2 Oe - 
2 Ot a se mwa" 
2 hase: 
Ree hc 
5 | . 
* 


WARREN LELAND, JR., VS. 


. I don’t know. 

At Long Branch—I mean. 

I don’t know. 

Do you know of an account in 1854 at the Leland Hotel ? 
With whom? 

You. 

1884 ? 

Yes. 

. Where is that blue paper ? 


POrPOPOoPOoP 


Paper referred to produced by Mr. Linn. 


Q. Do you know of any account in 1884? 
A. I know of that. 
Q. And that you paid ? 
A. I did, sir. 
Q. Then Ball was there prior to that, was he not ? 
101 A. Yes; I should say so. 
Q. Do you know how long you were at the Leland Hotel 
the first season at Long Branch ? 


A. No. 
Q. Or how many days in the second season ? 
A. No 


Q. Or the third season ? | 

A. No; I was there mostly in the latter part of June and the 
early part of July, and then again in August. 

Q. If you lodged and ate at the hotel, how was it paid ? 

A. The agreement was that I] was to come and give my time in 
working on the pier and getting subscribers, and was to sleep in the 
back room and use the front one as a sort of pier office, and I was 
not — pay anything for my board. I was to have the reom. It 
was a very great sacrifice for me to come. I was taking quite a 
number of proofs in bankruptcy every day, at $1.50 each, and my loss 
every day was a good deal over $10, and had I supposed there was the 
least idea of charging me anything I would not ce come. I was 
perfectly amazed when I saw your bill of particulars. 

Q. Whom did you make that agreement with ? 

A. Charles Leland, who is now dead, begun it first. Warren Le- 
land, Sr., Warren Leland, Jr., knew and the pier folks, as I under- 
stand, knew; the directors there knew it. We worked like royal 
beavers. I never understood I was to be charged anything; had I 
done so I would never have gone there and given my time. 

Q. This time—you mean in July, 1884? 

A. Yes; at that time all my connection with the pier was 
102 —s finished. I no longer gave any attention to it. 
Q. Wasn’t that pier finished in the year 1879? 

A. We worked on it all the while. 

Q. Was it not finished in 1879? 

A. They tore the end away and had to repeat it. 

Q. You were there after you ceased to be president of the com- 
pany, staying at the hotel, were you not? 
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A. Yes, sir; I was director, though I ceased being president at the 
end of the first two years. 
Q. Do you know Robert Dodge ? 
A. Sitting here as I do, I do not remember him; you might call 
him to mind. 
Q. Whether you didn’t bring him there to the hotel ? 
A. Robert Dodge—I must say that I have no—— 
'Q. Noe he not a companion of yours at the hotel or an acquaint- 
ance 
. A. No, sir; I have no recollection of Robert Dodge. Certainly I 
never had anything to do with Robert Dodge. 
» a Q. Do you remember of Robert Dodge's staying at Warren Le- 
land’s hotel while you were there, at any time? 
A. No; I don’t call any Robert Dodge to mind. 
Q. Do you know H. Vaughn ” 
A. I have no remembrance of any Vaughn as I sit here. Can 
you tell me what his business was ? 
Q. Idon’t know. Do you know A. Hearn? 
A. I can’t call that man to mind. 
Q. Was Mr. Ball at the hotel with you in the year 1880, 
103. with his little daughter? 
A. I don’t know; not with me individually. 
Q. Did you see him there with his little daughter? 
A. I don’t remember. If he was there I should probably have 
“a ¥y seen him every few days. 
} Q. In March, 1881, Mr. Fitch, how many notes do you claim as 
due then, one or two? 

A. Just what the dates show. 

Q. How many do you claim at that time as due? 

A. Just as they appear here. 

0. Here are three or four notes; do you claim three or two? 

‘ Just as the dates show. 

Q: Do you claim in March, 1881, that there was a $1,000 note due 
you in addition to a $3,000 note and a $1,600 note? 

A. I claim that that note has been due ever since its date. The 
note dated Jan. 14, 1880, for $1,000 was not paid or renewed, that I 
ever knew anything about it. 

Q. You said that there was a $1,000 note due in 1881. Of course, 
it must have been besides the $3,000 note and the $1,600 note? 

A. The $1,000 note was due over and above and independent of 
> the $1,600 note, the $3,000 note, and the fraction on the other. 


> | > Letter offered in evidence dated New York, March 8, 1881. 


Q. Whose handwriting is that? 
A. Mine. 


104 Letter referred to read as follows: 

New York, March 8, 1881. 
Warren Leland, Jr.: 
Enclosed is the $1,593.67 note. The other one, $3,000, is in the 
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Central National Bank. Wish when you come to town you would 
go and get it. The cashier, Mr. Hamilton, will tell you all about 
how it is. 


Yours, &c., _ JOHN FITCH. 


Adjourned until Friday, March 12, 1886. 


Lo. 


Marcu 12, 1886. 
Parties met pursuant to adjournment. 
Present: Mr. Linn, solicitor for complainant; Mr. Allen, solicitor 
for defendant. 


Cross-examination of Joun Fircu resumed. 
By Mr. ALLEN: 

Q. Mr. Fitch, do vou remember the last question asked you at the 
previous examination ? 

A. I do not. 

Q. It was in reference to a letter. (Letter produced.) It was sim- 
ply to call your attention to the | 

A. Yes,sir; I can tell you what it is. Hamilton can tell you what 
itis. We had a letter from Mr. Warren Leland, Sr., about it; and I 
couldn’t understand what was the difference in the interest. That 
is my memory of it. 


Counsel for complainant requested to produce notes. 
Produced. 


105 Q. What prompted the writing of that letter? 

A. My memory of it is this: The $3,000 note—there was a 
difference between the interest and whatever the renewals were, I 
think; and Mr. Warren Leland, Sr., did most all the writing, but 
the father’s and son’s writing is so near alike it is difficult to tell 
them apart. The subject-matter of this is to come and get this and 
that Hamilton would tell me about that—how they are marked on 
there. That is as I understand it. How long it laid there—the old 
gentleman claimed that the one note took up the other. 

Q. You say one note took up the othcr. Which identical note 
took up the other? 

A. The protested one—Oct. 27,1881. If it was not this it was 
some of the renewals of some other things. The Lelands took all 
their notes except those they hadn’t paid and that fractional differ- 
ence. 

Q. I ask you what you mean by the protested note? I mean by 
the protested note, Oct. 27, 1881. 

A. The notes—there were quite a number discounted the bank 
account will show. I cannot remember personally, but my impres- 
sion is that what he meant was that Hamilton would explain about 
that difference. I know Warren Leland, Sr., wrote a letter about 
that matter. 

Q. About the $46.50, you mean ? 

= Yes; something about that—that one $3,000 note took up the 
other. 
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Q. Did he write a letter to you? 
106 A. Yes, sir; oneor the other of the Lelands. At that time 
I was doing an immense business. 

Q. Now, Judge Fitch, the $3,000 note of date of Oct. 27, 1881, which 
you have been talking about—that is the one apparently duly pro- 
tested ? 

A. Yes; that was the one. 

Q. And you had notice of protest ? 

A. I did. 

Q. From the bank, I suppose ? 

A. Yes. 

Q. Was the $3,000 note of Nov. 10, 1880, protested ? 

A. I think not, sir. 

Q. Was the $1,616.97 note of March 5, 1881, protested? 

A. No, sir; never been discounted in the “wed 

Q. And was the note of $1,000, of Jan. 14, 1880, protested ? 

A. No, sir; not that I ever heard of. I never had it in the bank. 

(). The $1,000 note was never in the bank ? 

A. Never discounted until I handed it to them for collateral se- 
curity for what | owed. 

Q. Whether the $5,000 note of Nov. 10, 1880, and the $1,616.97 
note of March 5 and this protested note were discounted ? 

A. Why, no; that has never been discounted. 

Q. The note of March 5, 1881—you identified that ? 

A. That has never been discounted. They either renewed or did 
something or other with—— 

(). I mean the note of $3,000 of November 10, 1880. 

A. The note of $3,000 of November 10, 1880, was discounted 

107 = and _ paid, either by renewal or money or somehow ; all but 

the $46.50; thatis all the lien the bank has on it. I have no 

lien on it other than that way. As it was not protested, they couldn't 
hold me for that amount; but I paid the $46.50. 

Q. When the $3,000 note that was protested came due, did you 
owe the bank anything at that time? Here is the date of it—the 
protested —. 

A. I don’t know. Oh, yes; that must have—I had things back- 
wards and forwards all the while, in the bank. 

Q. The date of protest is January 30,1882. Did you owe the 
bank? 

A. I don’t know. I borrowed money to deal in stocks. As I said, 
I can’t remember. They refused to discount any more for the Le- 
lands, and shortly shut down on me. 

Q. On February 10, 1880, or February 13, 1880, when that note 
became due, did you owe the bank anything ? 

A. I was borrowing heavily from the bank on collateral security 
of my own, outside and independent of these matters entirely, and 
dealing in stocks. How, when, or where, I have no remembrance. 

Q. On June 5, 1881, or June 8, 1881, when that note became due, 
did you owe the bank anything ? 

A. I unquestionably had stock notes in the bank, with security at- 
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tached tothem. I never borrowed anything from the bank but what 
I gave security. ; 
Q. On April J4 or April 17, 1880, did you owe the bank 
108 anything then ? | 
A. At that time I had unquestionably borrowed money of 
the bank and given them collateral security. 
Q. Did you get any answer to your letter of March 8, 1881 ? 
A. I don’t remember. i 
Q. Who paid the discount on the notes you say were discounted ? 
A. Who paid the difference ? 
Q. The discount—you or Mr. Leland ? 
A. That I can’t tell. I know I paid some. How much, I can’t 


Q. And to whose credit in the bank did the proceeds of the dis- 
count note go; to yours individually ? 

A. The bank will show. I don’t know. They attended to it 
themselves a good while. They used to send up their nephew. He 
used to bring up the notes. 

Q. Do you know the signature to the check of Feb. 13, 1881; that 
is the right date, isn’t it? 

A. Yes, sir; that is either written by the father or the son Leland, 
and that is my signature. 

. The endorsement ? 
Yes. 
For $45 ? 
Yes. 
. Can you tell what that check applies to ? 
. No, sir; I cannot. 
Q. Check of Oct. 27, 1881—what is the amount ? 
109 A. $48.50; same signature—Warren Leland, Jr., written 
by himself or his father. | 

Q. Endorsed by you? 

A. Yes, sir. 

Q. Explain what that check applies to—$48.50. 

A. To some of the renewals, I presume. 

Q. Whether it is on account of principal or discount. 

A. I don’t know. 

Q. Look at check of May 14, 1881. Whose signature as maker 
and whose signature as endorser ? | 

A. The maker is either written by Warren Leland, Sr. or Jr., an 
endorsed by me. 

Q. I#that your genuine signature ? 

A. Yes, sir. 

Q. Can you explain what that is for ? 

A. Nothing more than I carried it to the bank and gave it to 
them in discount or renewal of their notes. 

Q. Does this check apply to either one of the 4 notes in question ? 

A. It certainly does not apply to the one dated March 5, 1881. 
It does not apply to the one dated January 14, 1880. I don’t see 
how it can apply to the protested note, and it may by some hook or 
se possibly apply to the one of Nov. 10, 1880, but I don’t believe 
lt does, . 
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Q. Look at note of Jan. 14, 1880, and the figures 8968 endorsed 
on it in black ink. 

A. Yes. 

110 Q. Can you explain what they betoken ? 

A. No; but I can guess. When the computation was all 
made 7. of what I owed the’ bank it was that amount; that is m 
guess ; I have no knowledge of it; that was put in since I hand 
| that to the bank. 

Q. You think those figures represent $8,968, do you ? 
. A. That is my judgment; yes. 

Q. and do you know whose handwriting it is in ? 

a i) A. I do not, sir. 

. Q. Look at the note of Nov. 10, 1880, and the red figures “ 4980 ” 
endorsed on that note. Do you know what that betokens ? 

A. No; nothing. ‘That has been in the bank steadily 

Q. Do you know who endorsed the figures referred to on either of 
those notes ? 

A. No, sir; I do not. 

Q. In your judgment, are not those figures in red ink and black 
ink endorsed on those notes in the handwriting of the same man ? 

A. No, sir; it is not by a jugful. 

Q. Or of that one? 

A. Or of that one—no, sir; I shouldn’t say they were. 

Q. Do not those figures endorsed on those notes denote that those 
| notes have been in the bank—one for discount and the other for 
collection ? 

A. The note of November, 1880, had figures on which I have 

talked with Mr. Hamilton about—the other one I have no 
111 knowledge of; I didn’t know they were on it. 

Q. Lask you your opinion, whether those figures do not 
denote that both notes have been in the bank—one for collection 
and the other for discount ? 

A. No; I do not think so. That one never has been in the bank ; 

I have had it in my possession all the time. 

Q. Look at the note of March 13, 1880, for $500. What is it? I 
can’t see the figures. 

A. $571.72. 

Q. Whose signature is there as maker? 

A. Either old Warren Leland for his son, or young Warren Le- 
land for himself as maker. 


hg Q. Don’t you know. young Warren Leland’s handwriting ? 
4\ ~ A. No; it is either his or his father’s; it is the same thing. 
9 | (. It reads “ Warren Leland.” 
A. They write so near alike I can’t tell them apart. 
Q. Isn’t it Warren Leland, Jr.’s, signature ? 
A. Either his or his father’s. 
Q. Don’t you know ? 
A. I have seen them both, and they write so near alike I can’t 
tell. 
Q. You have seen that note before? 
A. Yes. 


8—881 
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Q. Whom did you get it from? 
A. The Lelands. 
Q. Which one? 
112 A. I don’t know. 
(). Whose endorsement ? 
A. My own. 
Q. When was that endorsement scratched off? 
A. I don’t know. 
Q. By you? 
A. I don’t know. 
Q. Has that note been in the bank ? 
A. I judge it has, from this writing on the top there. 
Q. What writing? 
A. The red ink. 
Q). The figures? 
A. The red ink—* 3, 5, 30, June 16”—all unquestionably in the 
handwriting of some one in the bank—the red ink in figures. 
(). What was that note connected with ? 
A. | don’t know. 
Q. Do vou know whether that is a part of the $1,616 note that 
is in the suit? 
A. I don’t know. 
Q. Do you know whether this note of March 13, 1880, was re- 
newed by another note? 
A. I do not. 
Q. Do you know what the figures in black ink of “9, 1880,” en- 
dorsed on the note of March 13, 1880, represent ? 
A. I do not; they seem to be in the same handwriting as the 
other one. 
113 Q. You mean the other one in black ink ? 
A. Yes. 


Q. They seem to be in the same handwriting as the figures “8968” 


on the notes eudorsed on Jan. 14, 1880? 

A. Yes; I have no knowledge of what they mean. 

Q. Are not the figures in black ink and the figures in red ink en- 
dorsed on the note of March 13, 1880, in your opinion, in the same 
handwriting ? 

A. No, sir; unquestionably different officers in the bank. 

(y. Then your judgment is that the figures were made on that 
note by some officers in the bank, but two different officers ? 

A. If made by any officer—by two different ofticers—the bank 
books will show everything there. If they came up and wanted to 
borrow two or three thousand dollars, | should have let them have 
it. You will find them all in renewals in the bank. . 

Q. Look at the note of October 27, 1881, and the check of Oct. 27, 
1881, together—do vou not know that they have connection with 
one another ? 

A. I don’t know anything about it. 

Q. As to the discount? 

A. No, sir; I don’t know anything about it; the bank folks will 
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know ; there were so many discounts. You will find them all in 
the bank. 

Q. Was not that check lastly mentioned paid on the note lastly 

mentioned ? 
114 A. I don’t believe it was. I don’t see how it possibly could 
be, because they refused to discount for that. 

Q. After that became due? 

A. Yes. They refused to discount any Leland paper, and it has 
shaken my credit very much in the bank. 

Q. Look at the note of Oct. 27, 1881, again and see the writing in 
blue 'ead pencil, “ Int. from date;” —if you know the handwriting of 
those three words in blue pencil and why it was put there. 

A. Now, they wouldn’t give them. That note when discounted 
wouldn’t produce $3,000. They wouldn’t give $3,000 on that because 
it is not drawn with interest from date. ‘They take the discount out 
und it annoys people sometimes. The “ Int. from date” is not iu 
my handwriting. 

Q. Whose handwriting are those three words in blue lead pencil? 

A. I don’t know. | 

Q. Do you know how or when they came to be written on that 
note ? 

A. I don’t know anything about it. It has not been in my hands 
since I endorsed it. 

Q. Was not, then, the check of October 27, 1881, given by Leland ? 

A. 1 don’t know anything about it. 

Q. To meet the interest of the note you speak of? 

A. I don’t know anything about it. 

(. It 1s the same date of the note. 

A. It couldn’t possibly be. 
115 Q. You must have had the money on that check ? 

A. I put ny name on it—yes. I must have carried it over 
to the bank some time or other. 

Q. That note evidently was discounted. Can you say who paid 
the discount on it? 

A. I don’t know anything about it. 

Q. The $3,000 note is marked “ paid,” all except the $46.50. Who 
paid that? 4 

A. A renewal or some other way. The bank had it either re- 
newal or money. 

Q. Just look at all these checks. 

A. I have, so many times. 

Q. Don’t those checks fram your memorandum show that the in- 
terest and discount were paid by those notes? 

A. They were used in the bank in some way on the renewal of 
other notes. 

Q. Don’t the checks show each of them by their amount that it 
was the interest on $3,000 for three months? 

A. That I have not computed. That the bank will show. 


Notes offered to Mr. Lynn for examination. 
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Mr. Linn requests that copies of the notes be given to him for his 
own convenience. Acceded to. 


Q. There was a bond and mortgage given to you. You remem- 
ber that ? 

A. I do, sir. 

Q. That is insuit here. Did youeverhaveany interest on it? 
116 A. Did the Lelands ever pay me personally any interest 
on it? 3 

Q. Yes. 

A. No, sir. 

Q. Did you ever ask them for it? 

A. I dunned them for it. They always gave promises, but no 
pay. 
(Q. Where—at Long Branch ? 

A. At Long Branch and New York. 

Q. Which one of the Lelands did you ask for it? 
A. The father and son—both. 

Q. For the principal and interest ? 

A. kor the amount they owed me. 

Q. Did you claim the whole $4,500 ? 

A. Everything they owed me. 

Q. This particular mortgage ? 

A. Wanted them to pay up everything they owed. When the 
mortgage was given that note was 

Q. I didn’t ask you that. 

A. That was the difference, and the other made up the $4,500 
and the other matter 

Q. I was not asking you to repeat. Did you specifically demand 
of Warren Leland, Jr., the interest of your mortgage at the end of a 
year? 

A. No. 

Q. At the end of the second year ? 

A. No; I tried to sell it. 
117 Q. ‘That is what you mean by demanding ? 

A. No, sir; he wrote me that I was hurting his credit by 
trying to sell the mortgage. 

Q. How were you helping Warren Leland, Jr., as you speak of ? 

A. Well, I loaned them money. My check book shows it. 

Q. How else? 

A. Every way. 

Q. You spoke of being interested in the Long Branch pier. How 
did that help Warren Leland, Jr., any ? 

A. It was my opinion that the year before the pier property which 
Messrs. Warren and Charles Leland bought in that property wouldn't 
have brought within two-thirds—other folks said one-half—of what 
it would after the pier was built. Then Elberon was not, to anv 
extent. Long Branch was growing wonderfully under the influ- 
ence of the pier. 

Q. How did you help Warren Leland, Jr.? 

A. The title of the property was in his name at that time. 
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Q. How came you to give in evidence the other day that you were 
helping him about the pier? 

A. Because, properly handled, the business, the house, through 
the influence of the pier, would have been one-third or one-half 
greater than it was—the business of the Ocean Hotel; but the Le- 
lands, Leland-like, would not take hold and get customers, as I 
thought they ought to have done. 

Q. Then the interest you took, the interest in the pier, was to help 

Warren Leland, Jr., and not your $16,000 stock ? 
118 A. I commenced by subscribing $5,000. 
Q. How came you to get $16,000 ? 

A. Because they didn’t pay up; the first was $5,000, then $5,000 
more, then $5,000 more. 

Q. You took it by piecemeals? 

A. First we had to pay along. 

Q. This pier is close by the Ocean Hotel ? 

A. Yes, sir. The hotel properly managed and the pier properly 
managed would make that property an extraordinarily valuable 
piece of property. 

Q. In your judgment? 

A. In my judgment. 

Q. You wrote the papers for the pier property, didn’t you? 

A. I forget. 

Q. You wrote the deed that Mr. Leland signed, giving him foot- 
hold there? 

A. Not in my personal handwriting; it came through two engi- 
neers, and it got us into some trouble—the description. 

Q. Didn’t you get the papers wrong and get 600 feet somehow 
from there? 

A. I didn’t draw one of those deeds; they did—the riparian 
rights—the State drew them. 

(). Was the 600 feet deeded at first? 

A. I think the riparian business from the State—— 

Q. What consideration did Leland get for that deed? Did 
119 he get any money for it? 
A. He got the house; he must have got a big considera- 


tion. 

Q. Did he get any cash ? 

A. No. 

Q. Did you deed it to the pier? 

A. The company. 

Q. Who was the principal stockholder at that time,do you know? 

A. William Ottman was one; Job Johnson, the heaviest, was 
two; the Brewer man. I never had any more than others had; 
old Job Johnson was the heaviest. ‘The papers will show; I can’t 
remember. 


Mr. Linn: These papers that we have proven are to be offered in 
evidence. 
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Redirect examination by Mr. Linn: 


(. Do we understand you to say that these four notes which have 
been offered in evidence on behalf of the bank, being the $3,000 
note of October 27, 1881; the $3,000 note of November 10, 1880, on 
which the balance, only $46.50, is claimed; the $1,616 note of March 
5, 1881, and the $1,000 note of January 14, 1880, have been in the 
bank’s possession and owned by the bank since you delivered them 
to that institution ? 

A. Get the dates right. 

Q. I have got the dates right. 

A. I do not know who carried that—— 

Q. I want to know whether these notes have been, since you 

delivered them to the bank, the property of the bank for 
120. the purposes for which they were delivered to it? 

Objected to as calling for a conclusion which is illegal ; the witness 

cannot swear to it. 


(). What do you say to that? 

A. They have. 

(). Do we understand you to say that these notes were delivered by 
you to the bank as security for all of your indebtedness to that institu- 
tion, whatever it might be? 

A. The $1,000 note of Jan. 14, 1880, was; the $1,616.97, with en- 
dorsement thereon, also was, and the $3,000, with balance of $46.50, 
was discounted for the Lelands. 

Q. That $3,000 of October 27, 1881, has been held by the bank 
since it was discounted by the bank ? 

A. Yes, sir. 

Mr. Allen, on behalf of the defendant, desires the plaintiffs to admit 
that the Ocean Hotel, at Long Branch, is a licensed hotel, kept by Mr. 
Leland during all the vears that have been spoken of. 


Recross-examination by Mr. ALLEN: 
ed 


Q. Is that your bank book you referred to in your evidence ‘ 

A. Yes. 

Q. It extends from 1877. Will vou look at it, soasto know? It 
extends from 1877 to, I think it is, 1S82 in its accounts. 

A. This book begins—is dated—1877, Dee., and the last bank 
transaction was Nov., 1882. 

Q. And then it represents continuously vour individual bank ac- 

count with that bank ? 
121 A. Yes, sir. : 
Q. Look at the date of Oct. 27, 1881, in your book and see if 

there is an item in there which represents the amount of the $3,000 
note. Oct. 27, 1881, isthe date of the note. Seeif you find any other 
item representing that note to your credit. Do you find any item? 

A. I don’t see anything? 

Q. Can you trace any item anywhere in the book representing that 
note prior to the date of its renewal? 

A. I have not looked the book over. 
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Q. Look at your book, Nov. 10, 1880, and see if there is an item in 
it representing the note of Nov. 10, 1880. The note is dated Nov. 
10, 1880. Which are you hunting for—the $3,000 note? 
. When do you want me to look for? 
. Nov. 10 is the date of the note. 
. Well, 1880 is—May, June, October—October—— 
. October 28—what is that ? 
. Simply deposit. 
. Does it represent that note? 
. No; it can’t be—possibly. 
. Dees that represent it? 
. I don’t know anything about it. 
. Nov. 11, 1880, has what item to your credit? 

$2,998.77, and so on. Most of these were checks from the 
brokers—checks to me in Wall street. 

Q. You don’t trace any amount whicl: represents that note? 
}22 A. No; I don’t. I don’t know how they marked it in the 
bank. 

Q. You can’t trace in the book any item representing the $3,000 
note of Oct. 27, 1881? 

A. No, sir; I can’t trace anything of the kind. The bank books 
will show. 

(y. Only those two were discounted, it appears. 

A. Only those two. 

(). The other two were not? 

A. Never. 


Pass book offered in evidence as an exhibit by defendant’s coun- 
sel. 

Checks of May 14, 1881, for $45, of Oct. 27, 1881, for $48.50, of Feb. 
12, 1881, for $45, offered in evidence, marked Exhibit D for identifi- 
cation. 

Also letter of March 8, 1881, offered in evidence and marked Ex- 
hibit D for identification. 

Also note of $1,593.07, dated Dec. 3, 1880, and memorandum of 
tigures canvassed the other day on the cover offered in evidence and 
marked Exhibit D for identification. 

Also note of July 20, 1880, for $1,000, offered in evidence and 
marked Exhibit D for identification. 


November 8—— 


SOP O POrOro 


123 Epmoxp’ S. Hamitton, being duly sworn, was examined 
and testified as follows: 


Direct examination by Mr. Linn: 


Q. Are you discount clerk of the Central National Bank of New 
York ” 

A. I am. 

Q. How long have you been such ? 

A. Well, a number of years; I couldn’t give the exact date; ten 
years or more. 


Q. I show you a note bearing date October 27, 188], for $3,000, 
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purporting to have been made by Warren Leland, Jr., payable to 
the order of John Fitch. Did you ever see that note before? 

A. Yes, sir. 

(). Was it discounted at this bank ? 

A. Discounted at the Central National Bank ; yes, sir. 

Q. For whom was it discounted ? 

A. Jolin Fitch. 

Was it or not one of a series of notes discounted and given one 

in renewal of the other? 

A. It was; yes, sir. 

(). Since that note was discounted has it been in the possession of 
the bank—belonging to the bank? 


A. It has been; yes, sir. 
Q. I show you ‘another note of $1 616.97, bearing date March 5, 


1881, made by Warren Leland, Jr. Did you ever see that note be- 


fore ? 
124 A. I have; yes, sir. 

(). Was that ever delivered to the bank ? 

A. It was delivered to the bank—yes. 

Q. By whom ? 

A. By Mr. Fiteh—John Fitch. 

(). Was it discounted by the bank ? 

A. No, sir. 

Q. For wha! purpose was it delivered to the bank ? 

A. As additional collateral to his discounts. 

Q. To claims which the bank held against him ? 

A. Yes, sir. 

Q. Since it was delivered to the bank has it been retained by the 
bank ? 

A. Yes, sir. 

Q. And is still held by the bank ? 

A. Yes, sir. 

Q. I show vou another note, bearing date Jan. 14, 1880, for $1,000, 
made by Warren Leland, Jr., payable to the order of John Fitch. 
Did you ever see that note before ? 

A. Well, yes; Ihave seen that note before. 

Q. Was that note discounted by the bank ? 

A. No, sir. 

Q. Was that note delivered to the bank by any one? 

A. It was delivered to the bank by Mr. John Fitch. 

Q. For what purpose ? 

A. As additional collateral. 

Q. Claims which the bank held against him ? 

125 A. Yes, sir. 

Q. Did Mr. Leland ever call at the bank and did you have 
an interview with him and Mr. Fitch in regard to these collaterals 
which the bank held against him ? 

A. I was not acquainted with Mr. Leland, but a gentleman was 
brought in and introduced as Mr. Leland, and we had a conversa- 


tion in regard to the claims. 
Q. What was said? 


'? 
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A. I made a memoranduw at the time. 

Q. Now, please state what took place—all that took place—be- 
tween you at that time. 

A. It was stated in the presence of Mr. Leland that if he paid—it 
was understood by me—he agreed to it in my presence—he was to 
pay $4,000 and interest from July 16, 1882. 

Q. And then what was he to have? 

A. We were to surrender to him the bond and mortgage for the 
$4,500 and of the Long Branch Pier Company. At that time they 
were in the shape of certificates of stock—$5,000. 

Mr. ALLEN: Certificates of stock ? 

The Witness: It was receipts, and the note for $1,616.92 and the 
note which Mr. Fitch claimed has $46.50 due on it, $3,046.50, and. 
this note of $3,000. 

Q. At that time did you hold this $1,000 which has been shown 
you? 

A. I don’t think we did; I have no memorandum of it. 

Q. That was given afterwards ? 

A. Yes, sir. 


126 Mr. ALLEN (to Mr. Linn): It was delivered, you mean? 
Mr. Linn: I mean given to the bank. 


Q. What did Mr. Leland say in regard to that thing? Did he say 
he would make that payment at any time fixed? 

A. He said he would pay. I think it was to be done very soon, 
as I understood it. 

Q. Was it ever done” 

A. No, sir. 

Q. Do you know about what is the amount of John Fitch’s in- 
debtedness to the bank now, in round numbers? 

A. It is, without interest, $9,500—about $9,300. 

Q. In that neighborhood ? 

A. Yes. 


Cross-examination by Mr. ALLEN: 


Q. You have been discount clerk continuously for ten years and 
upwards? 

A. Yes, sir. 

(). Of this bank you refer to? 

A. Yes, sir; the Central National Bank. 

Q. Can you. tell us when it was that you had this interview with 
Mr. Leland in the presence of John Fitch? 

Q. I can’t give you the exact time, but my impression—I couldn’t 
tell within a year—1883 or 1884. I omitted to date the memo- 
randum. 

Q. You have nomemorandum of the date, then? 

A. No, sir. 
127 Q. Of that interview which you have given in evidence? 
A. No, sir. 
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Q. You have said that you had a memorandum of that inter- 
view—you said that in your evidence? 

A. Yes. , 

Q. Then repeat over that part of the interview which you put 
down as a memorandum, just as you have got it. 

A. Mr. Leland was to pay $4,000 and interest from July 16, 1882, 
and the bank was to surrender to him the bond and mortgage for 
$4,500 and the Long Branch and Ocean Pier Company stock, 
$5,000. 

Q. Just repeat your memorandum as you have got it down, ver- 
batim. 

A. W. L. Jr’s note, $1,616.97, and one for $3,046.50, and one for 
$3,000. 

Q. That is the way you have written it down in your memo- 
randum ? 

A. Yes, sir. 

Q. Did that interview take place in your private room ? 

A. It took place in the cashier’s room. 

Q. Who else was present? 

A. Mr. Fitch was the only one. 

(. You three? 

A. Well, I don’t know how that was. 

(. I mean in the interview, or in the hearing of the interview, 

just you three. ' 
128 A. I am not positive about that. I did not charge my 
mind particularly. | 

Q. When did you make the memorandum ? 

A. I don’t know exactly when it was made; I think it was in 
1883 or 1884. 

Q. Was it made in the presence of Leland, at the time of the in- 
terview ” 

A. | made it at my desk. 

(J. You made it afterwards, when you bad separated ? 

A. ‘That may be; most likely I did; but I put it down just as the 
agreement was, but whether Mr. Leland was present or not I don’t 


‘know; it was done at the same time. 


Q. Is it in lead pencil? 

A. Yes, sir. | 

Q. Not signed by anybody, is it? 

A. No, sir. 

Q. But it is in your handwriting? 

A. In my handwriting. 

(. And you are inclined to think it was made after Leland left? 
A. I am not positive about that. 

@. You don’t know that Leland saw it? 

A. I don’t think he did see it, because it was his agreement, just 


as 


Q. 1 mean to say you don’t think Leland saw it, do you? 
A. I don’t think he did, because he wouldn’t be likely to. 
Q. Exactly. Did you know that Leland was coming? 

A. I did not. 
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129 Q. On that occasion, I mean, before he got there, hadn't 
Leland been to the bank before, as you know of? 

A. I don’t know, sir, whether he had or not * he never had any- 
thing to do in my department, I know. 

Q. Didn’t Leland keep an account in the bank ? 

A. He had a small account there at one time. 

Q. This same Leland that you had the interview with? 

A. I presume so. 

Q. There are two—one Jr. and the other Sr.; can you tell whether 
it was Warren Leland, Jr., or Sr.? 

A. He was introduced to me as Warren Leland, Jr.,I think; Iam 
not positive about that. 

Q. Is it the gentleman that is present here as Leland ? 

A. That I don’t know; the Lelands all look pretty much alike 
to me. 

Q. How long had Mr. Fitch owed this nine thousand and odd 
dollars to the bank—about, I mean? — 

A. You are speaking of this particular $9,300, because he had a 
series of discounts for a long time. 

Q. You spoke of his owing the bank $9,000. 

A. This $9,300 was the result. J think $4,000 that Mr. Leland 
was to pay and the $4,500 he had owed for a long time; then this 
$4,000 was discounted on March 13, 1882. 

(). Fitch had owed it? 

A. Yes. 

Q. So, then. he owed tke bank since March 13, 1882, the $4,000 

item you spoke of, or $4.500; which is it? 
130 A. Both of them. 
Q. Fitch owed the bank since that time both of those 
items ? 

A. And in addition $800. 

Q. How long had John Fitch transacted business with the bank 
individually—about ? 

A. Up to that time or the present time ? 

Q. Up to that time, of course, he kept an account in the bank. 

A. I can’t tell without referring to the ledger. The discounts 
commenced about 1878. 

Q. His individual account began then ? 

A. I don’t know that without referring to the ledger. 

Q. But his individual discount ; you know that began about—— 

A. About 1878. 

Q. And ended when? Kept on continuously, didn’t it? 

A. Yes; the last discount was March 30, 1882. 

Q. Then did he have another account besides the discount ac- 
count? 

A. His account in the bank. 

2 That was an individual account, was it not? 

A. Yes, sir; I have the discounts on my books; the book- heepest 
come to my books. 

Q. Do you remember when the first of Leland’s notes were dis- 


counted by Fitch ? 
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A. You speak of the first note? 
Q. The first note of Warren Leland, Jr., that Fitch endorsed and 
had discounted in this bank. 
131 A. On March 17, 1879. | 
Q. What was that note—the amount’ 

A. $1,500. 

Q. And then the Leland notes—Warren Jr.’s notes—were dis- 
counted for Fitch in the bank—by the bank ? 

A. Yes. 

Q. They all went to Fitch’s credit in his account, did they not? 

A. Yes. 

Q. Did you know anything about this pier stock or the vouchers 
which represented the pier stock you have spoken of personally or 
by Fitch ? : 

A. I had them in my possession. 

(). Whether they were certificates or receipts. 

A. Yes, sir. 

Q. What amount of pier stock did they represent—50 shares or 


A. Fifty shares. 

(). About when did you first have them; do you remember ? 

A. | am not positive about that, but my impression is that I had 
them—— 

Q. Did you get them of Fitch? Did he deliver them to you? 

A. Yes, sir; it was when that note of $4,000 was discounted— 
Marcel 13, 1882. ‘That is my impression. 

(). Delivered to you by John Fitch ? 

A. Yes. 

Q. Did he endorse those vouchers or just hand them over 
132 + to you? 

A. I don’t know how that was; I don’t know that they 
ever required endorsing. My impression is that they were endorsed 
in blank by Mr. Leland, but | am not positive about that. 

Q. But Leland didn’t hand them to you? 

A. No, Sit. 

Q. Fifty shares were $100 a share; that would represent $5,000 
on peper ? 

A. Yes, sir. 

Q. Were those pier stock vouchers changed in form in anv wav ? 

A. Yes, sir. ae 

Q. In what way were they changed—into certificates ? 

A. Yes, sir. 

Q. About what time do you remember that that was done? 

A. I didn’t do it, but ‘ 


(). Some other officer of the bank ? 

A. Yes, sir; the man who attended to it, Mr. Langdon. 

Q. Do you remember about what time—a year or two years? 

A. I don’t remember without referring to the certificates. I have 
the certificates. 

Q. You have the certificates ; you have charge of them ? 

A. Yes, sir; they are in the box with the collaterals. 
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Q. When they were changed into certificates whose name were 
wet issued to then ? 
Mr. Langdon’s. 
Q. William S. ? 
A. No; Edwin 8. 
133 Q. He is what you call the bond clerk of the bank ? 
A. Yes, sir. 
a. Why did vou have them changed, do you know ? 
7] Because we wanted to collect the dividends, if there were any 
paic 
Q. Did you give Fitch any receipts for these vouchers when you 
first took them ? 
A. I don’t think we did. We are not in the habit of doing that, 
as a rule. 
Q. When did you first see the bond and mortgage in question ? 
A. I am in the same doubt as to that as I was to the certificates. 
Q. About March 13, 1882 ? 
A. I think so. 
Q. Who had it? 
A. Mr. Fitch handed it to me. 
Q. He had it and brought it or delivered it to somebody ? 
A. It came into my ion immediately. 
Q. Was there any other paper with this bond and mortgage when 
was handed to you? 
A. I think there was an assignment with it. 
(.. Was Leland with him when he did that’ 
A. No, sir. 
Q You are a little hard of hearing, aren’t you ? 
\. Yes, sir. 
Q How long have you been so—five years ? 
. No. 
Q. Three years ? 
134 A. Well, I don’t know. 
Q. About how long have you been affected in your hearing ? 
A. I hear well enough on my right side. 
Q. About how long? 
A. I don’t know; I don’t remember. 
Q. Some time back ? 
A. Yes. 
Q. Did you give Mr. Fitch any receipt to show for these notes 
which he delivered to you? 
A. No, sir. 
Q. Have you convenient a copy of Mr. Fitch’s discount account? 
I see you have in your hand a sheet of paper; whether itisa correct 
copy of your book that you rely on. Is it such a correct extract 
from vour book that you can rely on it? 
A. Yes. 
Q. Just look at that paper of March 13, 1882, or thereabouts, and 
see where that note was discounted and what amount went to the 
credit of John Fitch in his account? 
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Mr. Linn: March 13, 1882? 
Mr. ALLEN: Yes, sir; he spoke about March 13, 1882. 


Q. What went to his credit on March 13, 1882, within a few 
dollars? 

A. About $8.300. 

Q. Went to John Fitch’s credit? 

A. Yes. 
135 Q. That went to his credit, less the interest ? 
A. The proceeds of this $8,500 went to his credit. 

Q. What are those two items, “40,45?” What do they represent— 
any of the Leland papers? 

A. No, sir; they are his own notes. 

Q. Then on that date he owed the bank—Fitch—about how 
much? 

A. Well, he owed—there was about 

Q. Himself, I mean. 

A. I don’t know how the balance was in his account. 

Q. This only shows the discount, and the aggregate account 
would be the discount proceeds and his other deposits ? 

A. Yes; the note of Leland’s that was past due would be deducted 
from it, and this $4,500 would be deducted from it—the one that 
was past due. 

Q. On March 13, 1882, did the bank hold the bond and mortgage? 

A. My impression is that it was delivered at that time. 

Q. Did it hold by assignment? 

A. Yes. 

(). Did it hold the pier stock also? 

A. Yes. 

Q. And it held several notes that you have spoken of in your evi- 
dence ? 

A. Yes, sir. 

Q. T wo notes are discounted that you have spoken of? 

They were discounted ; yes, sir. 
136 0, And two were not, as I understand ? 
A. Two were not. 

Q. Why did Mr. Fitch bring to the bank the two notes that were 
not discounted at the time you speak of? 

A. Because we didn’t think we had security sufficient for the 
$4,500 note. 

Q. Can you tell us when he brought those two notes to the bank 
that were not discounted ? 

A. I cannot. , 

Q. Did you demand them of John Fitch? 

A. No; I did not. I don’t know what the president may have 
done. 

Q. When I say you, sometimes I mean the bank. 

A. This note was in the bank. 

(. The note of Jan. 14, 1880? 

A. Was in the bank before it was due, but not in my possession. 
It came into my possession afterwards. 
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Q. What do you mean by saying the note of Jan. 14, 1880, of 
$1,000 was in the bank before it was due when it was not dis- 
counted ? 

A. Because it was left by Mr. Fitch in the bank for collection. 

(). Left before it was due, was it ? 

A. I judge so from his figures. 

Q. What do those figures endorsed on the note as “ 8968,” in your 
judgment, represent ? 

A. The number of the note. 
137 Q. What does it betoken—a collection note ? 

A. Yes. If it had been discounted it would have had my 
endorsement on it, the same as this one. 

Q. That isa collection note, is it? 

A. I think that is his number, but 1 judge more from these fig- 
ures. Healways marked the maturity of his note in that portion. 

Q. Now, you can give the reason, because the lead-pencil figures 
are about in the middle of the note. 

A. Yes; each collection note is numbered the same as each dis- 
count note. The collection clerk has his own numbers and [ have 
mine. 

Q. Then it was left in the bank as John Fitch’s property ; not be- 
ing discounted, it was not the bank’s ? 

A. When it was first left for collection ; afterwards it was turned 
over as collateral. 

@ When was it actually turned over ? 

. That I can’t say. 

"5 After it was due? 

A. Yes; it must have been after it was due. 

Q. Then it was turned over to the bank by John Fitch? 

A. That is my memory of it. 

Q. That is your present memory of it? 

A. Yes, sir. 

(. Can you tell us when you first saw the note of March 5, 1881 ? 

A. No; I cannot. 
138 (). Do you know what is the reason of the endorsement of 
John Fitch’s name being stricken off of it or when it occurred ? 

A. I don’t know when he erased it, sir. I don’t see any evidence 
here that it was lodged for collection at that time. 

Q. You don’t know anything about that branch of it, then, of your 
own knowledge? 

A. No. 

Q. You don’t know anything about the endorsement, of your own 
knowledge? Do you see, there is one there that is not erased and 
there is one that is. 

A. My opinion is that Mr. Fitch erased this endorsement, so that 
it would not be negotiable. I should judge that was the course, from 
the appearance. 

Q. You can’t tell when you first saw that note, can you? 

A. No, sir. 
Q. Of March 5, 1881? 
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A. No; but I must have had it at the interview with him, because 
I have it down here on my memorandum. 

Q. What makes you believe that you had it at this interview, 
because you had it on this memorandum ? 

A. Because I took it off. 

(). As some of the vouchers ? 

A. Yes. 

Q. At that interview that you say that Mr. Leland was present 
at and also John Fitch, with you, whether you had the notes 

and examined them, you, Leland, and Fitch, at the time 
139 of the interview, at all—whether you had those notes and the 
bond and mortgage and examined them. 

A. I may have had them out on my counter; I don’t remember. 

Q. And whether Leland and you or either uze of you figured 
them up to see what the amount was. 

A. No. 

Q. De you recollect, when you first saw the note, if those two re- 
ceipts were on there or not for the part payment endorsed on the 
note ? 

A. Ido not. This amount was not intended to give the amount 
due. 

Q. I only wanted to call your attention to those receipts to see 
whether you identified them at that time or not. 

A. I don’t remember. 

Q. The $1,000 note you have spoken of, not discounted, being left 
for collection, do you know how long it lay in the bank for collec- 
tion—till it was due? 

A. 1 donot. I had nothing to do with it. 

Q. When the debt became due, not being paid 

A. It would either be protested or protected by Mr. Fitch; a col- 
lection note we wouldn’t protest without his order. 

Q. If he ordered you to do it you would ? 

A. Yes. 

Q. Do you new anything about the history of the $1,000 note— 
what it represented ? 


A. No; I do not. . 
140 Q. Do you know whether there was another $1,000 given as a 
renewal of it at any time? 
A. I do not. 


Q. Do you know whether there was any other note connected 
with that $1,000 note of a less amount—$500 ? 

A. I do not. 

Q. Do you know whether — was another note of a larger amount 
connected with it, in which the $1,000 note was merged ” 

A. I do not. 

Q. Of course, after the $1,000 note was given, I mean. 

A. I do not. 

Q. Have you any knowledge as to whether the $1,000 note got 
merged in that $1,616 note, by arrangement between Fitch and Le- 
land, before this interview you speak of? 

A. No, sir. 
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Q. Do you know of any record in the bank that shows any re- 
newal of this $1,000 note ? 

A. I don’t know. 

Q. You don’t know of any record in the bank showing any re- 
newal of it whatever ? 

A. No. 

Q. According to your business in the bank, whether, if there was 
a renewal of the $1,000 note in question, there would be any record 
of it in any other branches of the bank department. 

A. Not unless we renewed it ourselves 
141 Q. Which clerk has charge of the collection notes—you t 
A. Mr. Campbell. 

Q. William ? 

A. I really don’t remember his given name; there were two 
Campbells. If Mr. Fitch withdrew it before maturity the clerks 
would know nothing about it. 

Q. Who has charge of the account which shows the full account 
of John Fitch in these years, his deposits and discounts, in the aggre- 
gate, the same as his pass book would ? 

A. I don’t know. 

Q. Would that be Campbell ? 

A. No; that isanother man. Lee has charge of it now, and I 
guess of it now and I guess he had charge of it at that time. 

Q. Benjamin F. Lee? 

A. That I don’t know; book-keepers change, you know. 

Q. I only want his first name, so as to identify him. 

. As I have very little to do with them I don’t get familiar with 
the clerks. I know his name is Lee. 

(. Look at the note of Nov. 10,1880, where there is $46.50 claimed 
on it. Do you know how the $3,000 got paid ? 

A. By a renewal note. 

Q. There is Warren Leland, Jr., present before you ; is that the 
same gentleman that you speak of as the Leland at the inter- 
view ? 

A. I couldn’t tell positively. 

: Q. Is this the same gentleman that was present at this in- 
142 __—iterview you speak of? 
A. I never had an interview with bim but that one. 
Q. Can you identify him as the same man? 
. I don’t know him? 

”5 Can you identify him as the same man” 

A. I don’t think I could. 

Q. That was the only interview with Leland that you had? 

A. Yes, sir. 

Q. 1 mean on this dusiness—these notes ? 

A. Yes. 

Q. Here is the bond and mortgage in question ; they are exhibits 
(Bond and mortgage shown witness.) Did you have 


A. Yes, sir. 
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Q. But you don’t know as they were examined at that time by 
Leland, Jr., and Fitch? 

A. I don’t know that they were brought out and remained in the 
presence of them at that interview. 

Q. And there is the assignment; did you have that? 

A. Yes, sir; I had the bond and mortgage and the assignment. 

Q. How long had you had possession of the assignment before the 
interview ? 

A. It was about March, 1882, but I am not positive; that is as near 
as I can get at it. 

Q. And then the interview took place how long before that? 

143 A. My impression is it was 1883 or 1884; it wnust have been 

after July, 1882, because the understanding was the interest 
should be paid from that time. 

Q. Do you remember whether you made any calculation or a 
memorandum of the amount which you said that Leland, Jr.,agreed 
to pay? 

Mt Only $4,000 and interest when he paid it; we couldn’t make 
any calculation until he paid it. 

Q. I mean some memorandum for him and Fitch to take. 

A. That would not be exactly businesslike. 

Q. On that day it was $4,000? 

A. Yes, sir; and interest. 

Q. From that day? 

A. From July 16, 1882. 

Q. And the payment of that $4,000 and interest would cancel 
these vouchers you spoke of, all the notes and the pier stock and 
the bond and mortgage ? 

A. Yes, sir. 

Q. When the first note came due that was protested do you know 
what was the amount standing to the credit of John Fitch in your 
bank, if any ? 

A. I don’t know; that is out of my department. 

Q. You see, it w was protested such a day here—the 30th of Jan., 
1882? 

A. Yes. 

Q. You do not know what was standing to John Fitch’s 
144 credit in his individual account on that date, because it was 
out of your department? 

A. No, sir. 


Adjourned. , 


(Endorsed:) U. 8. circuit court, district of N. J. The Central 
National Bank of the City of New York, compl’t, vs. Warren Le- 
land and others, def’ts. In equity. Testimony of John Fitch 
and Edmond 8. Hamilton. Jno. Linn, sol. of compl’t. Filed Mar. 
22, 1886. 8. D. Oliphant, clerk. 
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145 United States Circuit Court, District of New Jersey. 


THe Centrat NaTIONAL Bank or THE City or New York 
v8. 
WARREN LELAND, Jr. 


In case. 


Tue Centra Nationa BANK oF THE City or New YorK 
vs. 
@|- 
WARREN LELAND, Jr. 


In equity. 


Testimony taken in the above cause on the part of the plaintiff and 
complainant this twenty-second day of July, 1886, at the office of 
John Linn, in Jersey City, in the presence of John Linn, attorney, 
solicitor, and counsel for the plaintiff and complainant, and Robert 
Allen, Jr., attorney, solicitor,and counsel for Warren Leland, Jr. 


Due notice of taking this testimony is admitted. 


| EpwaArp H. Batt, a witness produced on the part of the plaintiff, 
being duly sworn by Clarence Linn, notary public, of New Jersey, 


| testified as follows: 


Direct examination by Mr. Linn: 


@. Where do you reside ? 
A. The city of New York. 
Q. Are you acquainted with Warren Leland, Jr., the defendant 


here ? 
A. Iam. 
146 Q. And were you acquainted with Charles Leland in his 
lifetime ? | 
A. I was, sir. 
Q. And are acquainted also with Warren Leland, Sr. ? 
A. Yes, sir. 
Q. Were you ever at their hotel, in Long Branch ? 
A. I was, sir. 7 
Q. Can you tell when? 


ee; A. Well, I believe in the neighborhood of 1869, 1870, or 1871— 
in that neighborhood. 

Q. Do you recollect how long you remained there? 

A. No: I couldn’t tell. 

Q. On whose account and at whose invitation were you there? 

A. Charles Leland’s ; not one invitation, but numerous ones and 
very pressing. 

Q. Did you have a child with you? 

A. I did on one or two occasions. 

Q. What were you doing there ? 
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A. I was doing nothing there except of short duration during one 
summer, when I was there in the employ of the pier company. 

Q. Were vou ever copying any papers there for Mr. Leland ? 

A. I done some writing there. 

Q. Were you ever there on account of Mr. John Fiteh ? 

A. No, sir: [I never was. 

Q. Who paid your bills when you were there that were paid ? 
147 A. Well, I paid part of them. Those that were not, that I 
didn’t consider that I owed. I paid them a bill of some sixty- 
odd dollars on one oceasion, and some other moneys that I have for- 
gotten. 

Q. Why didn’t you consider that you owed that? 

A. Sir? 

Q. (Repeated.) 

A. Because I was there at their invitation—at the invitation of 
Charles Leland. This bill came in to me some months afterwards, 
and rather than have any controversy about it, as I was comfortably 
fixed at the time, I sent them a check; and Charles Leland subse- 
quently told me that he was very sorry that it occurred ; it was un- 
beknown to him. 

Q. Were they ever authorized to charge any of vour bills there to 
John Fitch ? 

A. No, sir. 

Q. Was he in any way responsible for any of your bills ? 

A. In no manner or shape. 


Cross-examination by Mr. ALLEN: 


Q. How old are you, Mr. Ball ? 

A. Forty-one. 

Q. Where do you live? 

A. In the city of New York. 

@. Your business ? 

A. I have no business at present—for some time? 

(. What bas been your business—lawver ? 
148 A. No, sir; | have been connected with the law. 
®. Well, what office ? 

A. In the office of the register in bankruptey, John Fiteh. 

@. For how many years, and where ? 

A. Well, at 44 Wall St.,345 Broadway, 261 Broadway, from April, 
1867, _ the close of the bankruptey law. I think it was in 1875 
or 187¢ 

Q. In what way were you employed by him ? 


Mr. Linn: The bankruptcy law was repealed in 1876 or 1877, I 
think. 


Q. In what way were you employed by him ? 

A. As managing clerk in bankruptcy. 

Q. In his office ? 

A. Yes, sir. 

Q. He was register in bankruptey for all those years ? 
A. Yes, sir. 
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Q. In the city of New York? 

A. Yes, sir. : 

Q. And he had considerable business, didn’t he, during th 
times ? 

A. I worked day and night sometimes. 

Q. Therefore you were familiar with papers—legal papers ? 

A. In bankruptcy I was. I considered myself an expert in the 
practice of bankruptcy. 

Q. You consider yourself an expert ? 

A. In bankruptcy; yes. 

Q. When was the first time that you were at the Leland 

@i- 149 = Hotel, at Long Branch, near about? 
| A. Let me see—— 
: Q. I only suggested to you when was the first time. 

A. I want to get at it; 1871, I think; while I was preparing their 
schedules and other papers in bankruptcy. 

Q. For Fitch? 

A. No, sir; for them. 

Q. I thought you said you were working in bankruptcy for 
Fitch. 

A. I was, but that had nothing todo with Mr. Fiteh atall; he 
had nothing whatever to do with that. That work I done out of 


office hours, for them individually, at their special instance and 
request. 

Q. You say “them;” which of them? 

A. Warren Leland, Sr.; he took the most active part. 

Q. Who were put in bankruptcy ? 

A. Warren Leland, Simeon Leland, and Charles Leland. 

(). That is a new man to me—Simeon Leland. 

A. Well, he is dead ; he was one of the firm of S. Leland & Co., 
proprietors of the Metropolitan Hotel. There were two sets of 
schedules, or rather there were five sets. There was Simeon Leland 
& Co., of the Metropolitan Hotel, New York; Leland Bros., of the 
Union Hotel, at Saratoga Springs, and individual schedules of each 
of them individually. 

Q. Of each of the members of the firm ? 

A. Each of the members of the firm; five sets of papers. 
150 They speak for themselves. 
Q. That is the first time you were down at Long Branch ? 

A. Yes, sir. 

Q. How long were you there—a week, two weeks, a month, or the 

~~ Fs whole season ? 
bs A. I couldn’t give the exact time; the time was comparatively 
short. 

Q. The time, then,-was comparatively short? Were you there for 
succeeding summer seasons at Leland’s Hotel, at Long Branch ? 

A. Yes. 

Q). For how long? 

A. Well, only for a short time; I couldn’t give the exact time. 

Q. When was the seasun that Charles Leland invited you to go 
down there? 
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A. Well, that was 
Q. Did he do it by letter or orally ? 
A. Orally. 
Q. In New York city ? 
A. Yes. 
Q. When was that? 
A. I couldn’t tell; it was pending the bankruptcy proceedings 
when I was there doing their work ; that commenced in 1871. 
Q. Well, how long did their bankruptcy proceedings con- 
tinue ? 
151 A. Well, part of them are still hanging by the gills. The 
proceedings were had before Ardell Chase, register in bank- 
ruptey, at White Plains, Westchester county, N. Y 
Q. Can’t you give us the seasons you say he invited you down? 
Well, that was the first season that I went there. I can’t give 
the date. I think it was in 1871. I am pretty certain it was. 
Q. In 1872 did he invite you? 
A. Yes. 
Q. Jn 1873? 
A. Yes. 
Q. In 1874 did he invite you there? 
A. 1874? I won’t be positive about dates. 
Q. In 1875? ; 
A. Yes. 
Q. In 1876? 
A. Well, that I couldn’t tell. 
Q. In 1877 
A. I know ¢ every time I was there was at Chavies Leland’s invi- 
tation. 
Q. Tell us every time you were there. 
A. I can’t give you every date. 
Q. Tell us every season you were there. Give us each season you 
were there at the Ocean Hotel—Leland’s, I mean. 
A. Not to exceed two, I don’t think. 


152 Q. Now, did you have anything to do with papers cun- 
nected with the Long Branch pier ? 
A. Yes. 


Q. What? 
A. The original papers. 
Q. What? 
A. I drafted some at the dictation of Judge Fitch. 
Q. What did Judge Fitch have to do with the pier? 
A. Judge Fitch was a large stockholder in the pier and president 
of the pier company. ° 
(). Where did he have his rooms then ? 
A. 261 Broadway. 
4 At Long Branch ? 
At the Ocean Hotel. 
a Which room was it? 
. T eouldn’t give } you the number ; on the piazza floor. 
o Ground floor? 
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A. Ground floor. 

Q. And that is where you did the business you speak of, or in 
New York? 

A. I done that in New York. 1 done considerable writing there. 

Q. You did considerable writing connected with the pier in Judge 
Fitch’s room, at Long Branch? 

A. I did. 

Q. What season were those papers fixed up in? 

A. I won’t attempt to say. 
153 Q. What do you mean by “original papers ”’—when the pier 
company was first organized ? 

A. Yes; when the pier company was first organized there was a 
great many interviews took place in Judge Fitch’s office between the 
parties in interest—the Lelands, senior and junior, Mr. Ottman, Mr. — 
Becker, Job Johnson, contractor; those were the principal. 

Q. Now, when was it you paid any money for your board and 
lodging, as you say; what season was that in? 

A. \ Fell, the first season that I was there. 

Q. How much was that payment? 

A. Well, in round figures, it was about $60; a few dollars more, I 
think. 

Q. Did you pay it by bills or by check, or in what way ? 

A. By check. 

Q. In New York city ? 

A. Yes; if I recollect right, I gave the money to a gentleman by 
the name of Vandvke and from him got his check. 

Q. Whom did you send the check to; whom was it payable to? 

A. To Warren Leland, I think. 

Q. Which one ? 

A. Leland, Senior. 

QQ. When did you make the next payment? 

A. I don’t think I made any large payment after that. 

Q. Well, any small payment? 

A. Small amounts from time to time, but I couldn’t place 

them. 
154 Q. What season would that be in ? 
That would be in subsequent seasons. 

Q. W to asked for any of these moneys—the clerk or book-keeper, 
or who? 

A. By letter. 

Q. They sent you a bill? 

A. Yes. 

Q. That is, for all these payments? 

A. Yes; that was the first intimation I had. 

Q. They sent vou a bill for all these payments you say you made? 

A. Yes; and Mr. Charles Leland told me afterwards it was all a 
mistake, 

Q. You ought not to have paid the money ? 

. No. 

Q. Because you went on his invitation ? 

. That is it exactly. I never went down to Long Branch at the 
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invitation of Judge Fitch in my life. I went there once at his re- 
quest as purser of the steamboat Adelaide, one Sunday, when she 
first went on the route. I acted as purser that day, the only time I 
ever visited Long Branch at his request or instance, and that was in 
the interest of the pier company and exclusively for their benefit 
and the Lelands’. The Lelands were very anxious to have the boat 
run down there on Sunday. 
’. When did Judge Fitch first employ you? 
A. In 1867, I think ; in April. 

155 (. Was that when he was first appointed register in bank- 

ruptey ? 
. Soon after. 
. That was the first of your employment with Judge Fitch ? 
. Yes, sir. 

(). And were specially connected with the bankruptcy business 
in his office’ 

A. Yes, sir. 

Q. And that continued for how long—your employment with 
Judge Fitch ? 

A. Until the repeal of the law. 

(. Give us the year—five years, four years. 

A. Yes; in the neighborhood of fourteen years. 

Q. Continuously ? 

A. Yes. I am speaking now about the close of the case—the 
bankruptcy business. } 

Q. When did it cease; can you tell now? When did your em- 
ployment with Judge Fitch cease ? 

A. It ceased about two years after the repeal of the law—after we 
had wiped out all the live cases in the office. 

(). Whiy did it cease ? 

A. By the operation of the law. 

Q. Why did your employment cease ? 

A. Because there was no further business to be done with Judge 
Fitch. 


~ 


>O> 


Q. Did he pay you by the month, week, or so much _ per- 
156 ~— centage of the business ? 
A. By the week. 

Q. Where do you live now ? 

A. I am going away very shortly up to Massachusetts, but a 
letter addressed to Judge Fitch’s office, 261 Broadway, would reach 
me through him. 

Q. Where is your place of abode at present—New York ? 

A. Yes; New York. 

@. What is the number ? , 

A. 74 Bedford street, New York. 

Q. You expect to go to Massachusetts—Boston ? 

A. No; to Lawrence. 

Q. So you would get a letter there? 

A. Yes. 

Signature of witness waived by counsel. 

CLARENCE LINN, 
Notary Public, N. J. 
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(Endorsed :) U. S. circuit court, district of N. J. The Central Nat. 
Bank of the City of New York vs. Warren Leland, Jr. In case & in 
equity. Testimony of Edward H. Ball, taken upon notice July 
22nd, 1886. Filed Jul. 26, 1886. S. D. Oliphant, clerk. 


157 United States Circuit Court, District of New Jersey. 


THE CENTRAL NATIONAL BANK OF THE City oF New York, Com- 
plainant, 
v8. 
WARREN LELAND, Jr., and Others, Defenaants. 


On bill to foreclose, «ce. 


Testimony taken in the above cause before me, William D. Camp- 
bell, a notary public, of New Jersey, at my office, at Long Branch, 
N. J.,on January 29th, A. D. 1886, at ten o’clock in the forenoon, 
upon due notice, in behalf of the defendant, Warren Leland, Jr., in 
the presence of John Linn, Esq., advocate of the complainant, and 
R. Allen, Jr., Esq., advocate of the defendant, Warren Leland, Jr. 

WM. D. CAMPBELL, 
Notary Public, of New Jersey. 


158 WARREN LELAND, Jr., a witness produced in his own be- 
half, being duly sworn, doth depose and say: 


I reside at Long Branch, N. J., and am thirty-one years of age, 
and have lived in New Jersey continuously fourteen years, and have 
transacted business during that time in the hotel business at Lon 
Branch—the Ocean Hotel. I have known John Fitch ever since 
can remember—for last twenty years. I knew him in New York 
originally, and later at Long Branch. His business all the time I 
have known him was that of a lawyer. I believe he had something 
to do with the bankrupt court; they call him Judge Fitch. Dur- 
ing the time I kept a hotel Fitch was a guest of the house, the Ocean 
Hotel, at Long Branch, first in 18379—in the summer season of 1879. 
The Long Branch Ocean Pier Company was organized in November, 
1878. The pier was proposed to be located in front of my hotel. 
This John Fitch is the same person that is mentioned in the mort- 
gage in this suit as mortgagee. John Fitch was the first president 
of the Long Branch Ocean Pier Company. It was proposed shortly 
after the organization of the company that John Fitch should be 
resident of the company, and he so desired to be and so expressed 
peter to me as desiring to control sufficient stock in said company 
to guarantee such a result. I was a subscriber of the stock of the 
vier Company to the extent of forty-five hundred dollars. John 

‘itch was also a subscriber of stock, but to what amount I do not know 

now. There were other numerous subscribers to the stock of 

159 = said company. Each share wasa hundred dollars, subscribed 

forat par. John Fitch, desiring to control the stock, suggested 

to me that he should carry the stock standing in my name on the 

company’s books, for which I should give him notes for the amounts, 
11—51 
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and also give him the custody of the stock scrip as issued. That 
arrangement was consummated for the purpose above stated. I 
voted on the stock myself, but as he wanted me to vote. 

Q. For what purpose was that arrangement made as suggested to 
you by John Fiteh ? 

A. For the purpose of controlling votes at the election of officers 
in favor of John Fitch. 

The officers of the Long Branch Ocean Pier Company, as proposed 
to be elected, were president, secretary, treasurer, and superintendent. 
These oflicers were to be elected annually. The first officers elected 
were John Fitch, president; Warren Leland, Jr., secretary ; William 
Ottmann. treasurer; Warren Leland, Jr., superintendent. My im- 
pression is that John Fitch remained in the presidency for at least 
two years, and I think three vears. Warren Leland, Jr., remained 
secretary for six years, and the other officers from two to three years 
each. 

John Fitch was succeeded by Henry Iden, of New York city, as 
president; I was succeeded by A. A. Dame, of New York city, as 
secretary; William Ottmann was succeeded by Charles W. Held, of 

New York, as treasurer, and Warren Leland, Jr., was sue- 
160 ceeded by Frank M. Taylor, of Long Branch, as superin- 

tendent of the pier. I think Taylor was employed from the 
organization. ©. W. Ileld bad charge of the books of the company 
when he succeeded Mr. Ottmann as treasurer of the company. All 
the books of secretary and treasurer, except the minute book of the 
meetings, — kept by the secretary, and Mr. Held still has those 
books. I had the minute book all the time I was secretarv—five 
vears, at least; six years. Mr. Held now has it. That minute book 
presents only the minutes of the meetings. John Fitch had posses- 
sion of my stock and serip. The certificates issued by the company 
were in his possession. ‘Treasurer's receipts were originally given 
and were afterwards exchanged for certificates of stock. 

When I jet Fitch have my stock I did not put my signature, that 
I remember of, to anv document denoting any transfer of it on 
paper. ‘Lhe business meetings of the company were held both at 
Long Branch and in New York—partly in Long Branch, tostly in 
New York. During the progress of the building of the pier the 
ineetings were held mostly at Long Branch—at the Ocean Hotel. 
They commenced building the pier in the fall of 1878 and — was fin- 
ished in the spring or early summer of 1879, and business has con- 
tinued to be transacted at that pier ever since. 

Q. State what other arrangement, if any, was made between you 
and John Fiteh relative to that stock. 

A. I have stated all the arrangement that was made. I have 

never seen the stock since. 
161 Q. Explain what relation you had to this bond and mort- 
gage 1 question. 

A. Some months—yes, some five or six months after the issuing— 
I mean after the.consummation of the arrangement as stated above 
with John Fitch, John Fitch asked me if I did not have some securi- 
ties that [ could let him take to place with his papers in his box at 
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his bank; he did not state what bank at that time. In astonish- 4 
ment, I asked him why he made any such request. He said it was 4 
simply to give him a more important financial status in said bank. 4 
I was particularly surprised because I considered him a man of very 
large means at that time, and he so informed me, as he had a great 
many times previously and subsequently to that time. I told John 
Fitch that I had some bonds of an issue that some time ago it was 
proposed to issue on the Ocean Hotel, but that the issue was never 
made, different arrangements having been negotiated. I told him, 
John Fitch, that those bonds were of no value and explained to him 
the reason why those bonds were of no value, and he told me he was 
—& familiar with it. The reason was because the mortgage loan which 
j these bonds were intended to represent and pay off was not done and 
the mortgage lien remained; and those bonds did not become a valid 
and valuable lien on said property as a first mortgage, and a new 
loan was afterwards made on the property and we did not use these 
bonds. John Fitch said to me he knew these bonds had no value, 
but would answer his purpose. I had no hesitancy in humorin 
him in this matter and took to his office five of these ol 
162 bonds and left them with him at his office, No. 245 Broadway, | 
New York city. Shortly after this said bonds were cancelled, 
wiped out, and the balance destroyed and the whole thing cancelled 
of record. Each bond was for one thousand dollars each; it was 
the original intention to issue one hundred of these bonds, based 
on a first-mortgage lien on the real estate of the Ocean Hotel 
property. 

Q. Explain what you mean by the old bonds, and that all the 
bonds were cancelled. 

A. 1 mean old bonds in the sense that, they never having been 
used and other arrangements having been made, that the transac- 
tion was old. I meant that all the bonds were subsequently can- 
celled. 

Q. You say that Fitch got five of those bonds; where were the 
other ninety-five? 

A. Pigeon-holed in my safe in the Ocean Hotel at Long Branch, 
N. J. 

Q. Where was the mortgage that these bonds were based on during 
the time mentioned ? 

A. The mortgage was on file in the county clerk’s office and the 
trustees named in the mortgage had possession of it. 
| Q. Did you ever get possession of the mortgage afterwards? 

, A. Yes, sir; this trustee mortgage was, as it stood then, I think, 
ie a third mortgage without the original mortgages being cleared off. 
When, in 1880, I desired to negotiate a new loan, a new and very 
beneficial loan to my interests, at a new and lower rate of in- 

163 terest, ] went to John Fitch and told him that I wanted those 
bonds which I had entrusted to him, in order to make said 

new arrangements. He told me he would get them and give them 
to me rightaway. He left the office to get the bonds, and after being 
gone about an hour or thereabouts he returned and said to me that 
he was very sorry and very much embarrassed to think that he did 
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not return with the bonds. He said that the bank did not refuse to 
let him have those bonds, but that it was a very delicate thing for him 
to take out those bonds without replacing in their place something 
else, and suggested that I make out a bond and mortgage to him 
for forty-five hundred dollars, and that the same would lay in his 
box in place of the bonds taken out,and that no interest would ever be 
demanded on the same nor would it be in any way, shape, or manner 
different to me than the bonds which he brought me. Having con- 
fidence and believing him to be a man of large means, I permitted 
his clerk to draw up such a mortgage briefly—bis clerk, one Ed- 
ward H. Ball, now a resident of New York city—and signed said 
mortgage. Whereupon he said he would take the bond and mort- 
gage and put — in his box in the bank and bring back the bonds, 
which he did. No money consideration was ever received for said 
bond and mortgage. John Fitch assured me that no interest would 
ever be demanded or asked on said bond and mortgage, and that the 
same would remain in his possession without assignment or trans- 
fer, and that, as far as 1 was concerned, it would be the same to me 
as the original bonds—of no value—but that it would increase the 

importance of his papers at the bank, and that as he was aman 
164 of large means, influence, and standing at said bank I need 

not hesitate to execute said bound and mortgage. What I 
want to express is this clearly. 

I brought the five bonds Fitch gave back to me and I destroved 
them in some way, to my recollection. 

Up to the commencement of this action no interest has ever been 
asked or demanded by any person whatsoever, nor did I know thai 
the complainants in this action owned or controlled or pretended 
to own and control said bond and mortgage until such demand was 
made on me by Mr. Linn, attorney for said bank, a few days before 
the commencement of this action. 

Q. Were there any other papers passed between you and John 
Fitch at or about the time of the arrangement that he might con- 
trol vour stock ; if so, what were the nature of them ? 

A. There was some notes I gave him originally, together with 
the custody of certain certificates of pier stock—the same certificates 
of stock I have been speaking of. There were two or three notes; I 
do not remember the amounts, but they aggregated, I think, nearly 
the amount of my subscription to the pier stock. There was no 
other papers in this matter except what I have spoken of. nor have 
[ ever had any other business transaction of any kind with John 
Fitch before or since except as a guest of my hotel. I mean to say 
that I have never had any other business transaction of any-kind 
or nature prior to or subsequent to this one with John Fitch other 

than accounts with him as a guest of my hotel. We started 
165 a subscription book of the pier stock, and we all signed for 
different amounts. I think John Fitch’s original subserip- 
tion was five thousand dollars. He took certificates for the stock he 
subscribed for on the books of the company. John Fitch told me 
he was going to take the controlling interest of the stock and con- 
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trol the whole business. The total amount of stock as proposed was 


a hundred. thousand dollars. 


Q. What business transactions did you and John Fitch have to- 
gether as a guest to your hotel and when did it begin ? 

A. In the winter of 1879 John Fitch told me that his official ca- 
pacity as president of the pier company would take his undivided 
time and attention at Long Branch during the then coming season, 
and that he desired to be a guest at the Ocean Hotel, beginning 
when the hotel opened, and desired a convenient suite of rooms on 
the first floor, consisting of a parlor and bed-room, set apart and 
put in order for his accommodation on his arrival, which was done, 
and he took possession of the same June 12th, A. D. 1879, and. re- 
mained a guest during that season, and became indebted to me 
during that summer for board, lodging, wine, cigars, cash, bar, 
restuurant, and other items, and also friends entertained, by names 
Vaughn A. Hern, Dickerson, Dodge, and E. H. Ball, his clerk, in 
total amounting to five hundred and sixty-eight dollars and seventy- 
two cents. The rooms that were occupied by Fitch were numbered 
50 and 51, on the first floor—choice rooms in the Ocean Hotel that 
Season. 


Book shown witness and offered and marked Exhibit A on part 
of defendant. 


166 Total on page of entry is $635.17. 
This exhibit is transient ledger of Ocean Hotel. He owed 
the amount of $568.72 to me at the end of that season. 

In the year 1880 John Fitch owed me for board, lodging, wine, 
washing, &c., &c., and Mr. Ball’s account, five hundred and ninety- 
three dollars and eighty-eight cents. The items are entered partly 
in Exhibit A and in this book, which is also a transient ledger of 
the Ocean Hotel. (Book offered and marked Exhibit B on part of 
defendant.) 

In the vear 1881 John Fitch owed me for the season for board, &c., 
&e., five hundred and twenty-three dollars and twenty-nine cents. 
The items for that amount are in Exhibit “ B.” 

In the vear 1882 John Fitch became indebted to me for the season 
for board, &c., &c., four hundred and fifty-five dollars and ninety 
cents. The items of that amount are found in this book. (Book 
shown witness.) This is another transient ledger of the Ocean Hotel. 
(Book offered and marked Exhibit “C” on part of defendant.) 

In the year 1883 said John Fitch became indebted to me by as- 
signment from Warren Leland, Sr., of an account for board, &c., 
running from the first day of October, 1882, to the twelfth day of 
December, 1883, at the Leland Hotel, on Broadway and Tweuty- 
seventh street, in New York city, in the sum of three hundred and 
seven dollars and twenty-one cents. This book is transient ledger 

of the Leland Hotel and contains part of the account and 
167 the full account as brought forward from other ledgers. (Book 
offered and marked Exhibit “D” on part of defendant.) I 
know the fact that John Fitch was a guest at the Leland Hotel. 
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Warren Leland, Sr., was the proprietor of that hotel. I was em- 
ployed then as assistant manager and was there every day. 

Part of the entries in Exhibit “ D” against Fiteh is in my hand- 
writing; part in writing of Mr. Harry Purdy,a clerk; part in hand- 
writing of Mr. George Rodgers, a clerk, and part of writing Mr. 
Jesse Hipple, a clerk. 

Q. Haw do you know that John Fitch owed the item of three hun- 
dred and seven dollars and twenty-one cents for board, &e., at Le- 
land Hotel? 

A. I know, because I was the manager at that hotel and was daily 
in the office and was familiar with all the accounts, and knew from 
my own personal knowledge that this balance of three handred and 
seven dollars and twenty-one cents was due on the twelfth dav of 
December, 1883. ‘The transfer of this account, I think, was the fol- 
lowing account, before this suit was brought by Warren Leland, Sr., 
to me, and was given in consideration of a claim against Warren 
Leland, Sr., tor two thousand dollars in favor af Captain J.S. Lewis, 
of Geneva, New York, and paid by me. 

(). Did you have with John Fitch or he with vou any conversa- 
tion about this account ? 

A. John Fiteh got weekly his bill from the office. He would open 

his bill in front of the office, and would say, “All right, all 
168 right, all right,” and walk out. The last payment Jonn Fiteh 

made on Leland Hotel account was November 3rd, 1883, cash, 
fiftv dollars, and the same appears credited to his account. This 
was paid to Mr. Hipple on or about September Sth, 1883. John 
Fitch borrowed five dollars in cash, and the same was charged to 
his account, and he paid the same on September 26th, 1883, and 
credited on the account. 


Q. Beside the cash items you have spoken of in your book entries — 


above referred to, did he have or borrow any other moneys of you ? 
A. Yes, sir. 
Q. State the amounts and time. 
A. July 20, 1880, seven hundred and sixty-four dollars and fifty- 
hine cents. 
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Q. Whereabouts were he and you when he had the above 
amourts ? : 

A. In both New York and Long Branch. 

Q. Whether he has returned to you any of the moneys last re- 
ferred to? : 

A. No, sir. 

Q. In connection with what and under what citcumstances did 
he bave them of you? 
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169 A. The vouchers will show—he asked me for it. 
(). What were the nature of the vouchers? 

A. Bank checks, which I left with R. Allen, Jr., my attorney. 

Q. Do you know what disposition was made of the pier stock cer- 
tificates which were left with Mr. Fiteh ? 

A. In 1883, in the fall, I think, about November, I accidentally 
heard that the Central National Bank had caused to be transferred 
to their stock clerk, so cailed, the shares of stock standing in my 
name on the Long Branch Ocean Pier Company’s stock book ; the 
number of shares was forty-five. That was done without my ap- 
proval and consent, and | only heard of it from the fact that I was 
secretary of the company—had to attach the official seal of the com- 
pany to the transfer—and the same ‘vas receipted for — the books of 
the company as follows: “The Central National Bank by blank 
blank,attorney.” The name of the bank clerk who receipted for it I 
do not now remember. I was in New York when I got my first in- 
timation of this being done. I put the seal of the company, or 
rather attested it as secretary, the new issue of stock given in trans- 
fer for stock to be transferred to bank. I do not know how the 
agent or attorney of the bank came in possession of the certificates 
of stock, but the first intimation I had of it was from Mr. Held. 
Mr. Held cailed upon me and told me that Fitch had given.to the 
bank the stock standing in my name on the company’s books, and 
the bank had asked for a transfer to their own name or the name 
of their stock clerk, and wanted to know if I knew and 
approved of said transfer. [ told him I neither knew or ap- 
proved of it. Mr. Held at that time was treasurer of the pier 
company and had charge of the stock and transfer book of com- 
pany,the books being at the Citizen’s Savings Bank, corner of Canal 
street and Bowery, in New York city, where Mr. Held is cashier. 

Q. Who had received the dividends on that stock ? 

A. I had received all the dividends up to that date ever declared 
on said stock. 

(). Had there been any really paid at any time? 

A. Stock dividends were declared and paid. 

(). Had there been any actual earnings of the pier company prior 
to the time of vour intimation of this transfer to the bank ? 

A. Yes, sir; the pier had earned a dividend every year. 

Q. Was there any consultation between you and Mr. Fiteh at any 
time — what disposition he might make of that pier company stock? 

A. Mr. Fitch told me that that pier stock was in his possession 
and in his apartment or box, among his papers in the bank. 

(). Did you ever know from any of the bank officials that Fitch 
had disposed of that stock to the bank or any of its officers before 
the intimation you speak of? 

A. I never did, nor did I ever have any intimation from any- 
body else ? 

Q. Did you have any demand made on you to pay any of 
the notes or the bond or mortgage? 

A. I never had any demand from any one, until the com- 
mencement of this suit,to pay any interest or principal on the mort- 
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gage and bond, and I[ declined to renew notes with Fitch because 
he was indebted to me in large sums. 

Q.. When did you first refuse to renew notes, as you speak of? 

A. Well, I refused to renew notes after his indebtedness to me 
grew to be quitea sum. I do not remember the date. 

Q. Did you not have any demand from the bank to pay notes? 

A. Neyer. | 

(. Was or was not John Fitch often at your hotel at Long Branch 
intermediate between the dates. vou have accounts against him ? 

A. He was at the hotel every summer, and as long as he was 
president of the pier company I used to meet him at the pier meet- 
ings. After he was not re-elected president of the pier company he 
withdrew from the meetings and I did not see him often, although 
he was still a director. 

Q. Did he make any reference at the times you did meet him to 
the accounts which you had against bim ? 

A. No, sir. 

Q. Did you frequently meet with him in New York city ? 

A. No, sir; I did not see him very often. I saw him mostly in 
summer. | 

(. Were you ever with him at complainant’s banking-house ? 

A. At the solicitation of John Fitch I withdrew my account from 

the Broadway National Bank and took it to the Central Na- 
172 ~—— tional Bank, et which time John Fitch took me to the Central 

National Bank and introduced me to the officers. I think 
that was the spring of 1879; possibly 1580. : 

Q. How long did you continue your account with the bank, 
about” 

A. [kept my account with that bank about one year. 

(). Did you have any notes discounted for your accommodation 
in that bank” 

A: Never. I never asked for one. 

(). Were you at the bank at any time inquiring concerning Mr. 
Fitch’s box he had spoken to you about, seeking information as to 
the papers that you had entrusted to Fitch that you have already 
spoken of? If so, state your inquiry and who you conversed with and 
what transpired and about what time. 

A. About the latter part of 1883 I heard rumors that John Fitch 
was not a man of such ample means as he represented; that he had 
speculated in Wall street and lost large sums of money. I became 
apprehensive of my papers left with him, and called at the Central 
National Bank to inquire in reference to his financial standing. I 
saw Mr. Wheelock, president or acting president of the bank, and 
asked him concerning the same. He told methat he had also heard 
rumors as regards Fitch losing money in Wall street, but that he 
did not consider that he was in any serious condition, and that the 
papers I had entrusted to him were in his box in the bank and in 
his, Fitch’s, control and possession, and I left the bank with the im- 

pression from what Mr. Wheelock had told me that I had 
173 been unnecessarily alarmed. I also told Mr. Wheelock that 
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Mr. Fitch was indebted to me in large sums for book accounts and 

cash, &c., and that I was anxious for an accounting. 

: a. What papers did you inquire for when you talked with Whee- 

ock ? 

A. I inquired for a certain bond and mortgage on which this suit 
is based. I inquired about certain Long Branch pier stock and 
about certain notes. 

Q. Whereabouts was Mr. Wheelock when you held this conference 
with kim ? 

A. It was in the front private room of the bank; I presume the 
presigent’s room. 

ae Q. About how long were you there on that occasion ? 

A. I was there about twenty minutes during business hours on a 
business day. 

Q. Did Mr. Wheelock intimate to you or not on that occasion that 
the bank held any securities or notes against you ? 

A. No, sir. 

Q. Why did you not ask of Mr. Fitch instead of the bank officers 
for the information you desired ? 

A. Because I thought that if Mr. Fitch was in an embarrassed 
condition he would not be likely to tell me of it. 

Q. Did you not often see Fitch about that time ? 

A. I saw him often in the summer; not so often in the winter. 

Q. Did you at any time speak to Fitch for a settlement of these 

book accounts and claims you had against him or not ? 

174 A. I told Fitch that some day we must arrange our affairs 
and get everything fixed up in proper shape. He told me 
that everything would be all right, but from that time, about the be- 
: ginning of 1884, he has ceased his familiar intercourse aud I have 
| seen him very seldom as compared with previously. 

Q. For the last four years you have operated the Ocean Hotel, 
have yon not? 

A. Yes, sir; I have been continuously. 

Q. Did not Fitch come to the hotel last season ? 

A. Yes, sir. 

Q. When? How? 

A. I do not remember the dates, but I do not think he was there 
over two or three times the whole season. He was there two Sun- 
days. I think he remained, when there, for the most time, outside 
of the hotel, either on the pier or beach. 

Q. Did you then have any conference with him about this bond 
and mortgage and the notes you have spoken of and the pier stock ? 

A. I did not. I did not get an opportunity. I intended to com- 
mence a suit in chancery against him as soon as the season closed, 
for an accounting of my stock and the annulling and cancelling of 
this bond and mortgage, and had consulted with my attorney on 
the subject. Prior, however, to the time the season closed this suit 
was brought. 

Q. Whether or not during the times Fitch was at the hotel 
during the last year Fitch run any bills at the hotel or contracted 
any debt as a guest, that you know of? 
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175 A. I have not the ledger for 1885 with me. It is down to 
the Lotel; but if he did the amount is very small. 

Q. Whether or not any person for you inquired of the complain- 
ant bank in reference to the securities and papers, pier stock, bond 
and mortgage, and notes that you have spoken of? 

A. One day when Warren Leland, Sr., was going to New York I 
asked hit to call at the bank and inquire as to the financial status 
of John Fitch. He called at the bank as requested, and reported 
that the bank had told him that everything was all right. 

Q. About what time was this? 

A. I will not state positively as to the date, but I think it was in 
August, 1883. : 

Q. What prompted that inquiry ” 

A. A friend of mine had told me that Fitch had lost a great 
deal of money in Wall street, and that ! had better beware of him. 

Q. When did you first know that the bank held an assignment of 
this mortgage in question ? 

A. Three or four days only before the commencement of this suit, 
when I was so notified by the attorney of the complainants. 

Q. In what way did you get the knowledge of the assignment? 

A. By a letter of Mr. Linn, attorney of the bank. 

Q. Was that the first and only intimation you had of the assign- 
ment ? 

A. It was. 
176 Q. When was the first and only intimation you had that 
the complainant bank held any notes against you that John 

Fitch was payee in ? 

A. The same day and in the same letter from Mr. Linn. 

Q. Did you take any papers or vouchers from Fitch at any time 
in reference to those notes, bond and mortgage, and pier stock ? 

A. I did not; no writing; no, sir. 

Q. Explain why or by what inducement you trusted John Fitch 
with the papers and stock that you have referred to. 

A. The only inducement was that he was to carry pier stock in 
my name on the pier company’s books, and I had implicit faith in 
his integrity. 

(). Was any arrangement made between you-and Fitch that the 
pier stock should be returned to you at any time? 

A. The pier stock was to remain in my name and my property 
and simply in his keeping. 

Q. For how long a time? 

A. Until | demanded it back. 

Q. How were you to be paid yourclaim, on book account or other- 
wise, against Fitch ? 

A. When the book account reached a considerable sum I was to 
charge it against his notes, and did so by refusing to renew said 
hotes. 

(. Who applied to you to renew any notes? 

A. John Fitch. 

(). What became of the notes? 
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177 A. They remained in his possession, and I had no intima- 
tion that they did not until a suit was commenced against 
ine by the Central National Bank of New York—the same bank 
that is foreclosing this mortgage. The suit on notes is now pend- 
ing in United States circuit court. The process in both suits were 
served on me the same day. 
Q. You have put a defense in to the suit commenced on the notes, 
have you not? 
A. Yes, sir. 


Adjourned to Friday, February 5th, A. D. 1886, at ten o’clock a. 
m., at same place. 


Examination of witnesses resumed at same place on Friday, — 
Sth, 1886, at ten o’clock in the forenoon, in the presence of John 
Linn, Esq., advocate of the complainants, and of R. Allen, Jr., Esq., 
advocate of the defendant, Warren Leland, Jr. 


WARREN LELAND, Jr.—direct examination resumed. 


By Mr. ALLEN: 


Q. Where was that suit pending ? 

A. In the supreme court of New Jersev, ordered for trial at Mon- 
mouth circuit court during the January term of 1886. 

Q. The notes in that suit are connected with what transaction be- 
tween you and Fitch? 

A. It was the same transaction and only transaction I had with 
John Fitch and the vouchers on the note suit and this foreclosure 
suit are all one and the same transaction. 

Q. What checks have you bearing upon the transactions spoken 

of in your last answer? 
178 A. | have the following checks, namely: July 20th, 1880, 
to order of John Fitch, signed by me and endorsed John 
Fitch, $21.00. 

August 3rd, 1880, a check signed by me, pavable to order of John 
Fitch, $757.58. 

August 8th, 1880, check for $137.70; July 30th, 1881, check for 
$501.59. 

August 15th, 1881, check for $31.48. 

August 20th, 1881, check for $200.00. 

July 14th, 1882, check for $50.00. 

These checks are all made by me, payable to order of John Fitch, 
and endorsed by him; those checks are endorsed by John Fitch 
and are his genuine signature. 


7 checks offered and marked Exhibits “ E” 1, E 2, E 3, E 4, E5, 
E 6, and E 7 on part of defendants. 


I had another check for $769.59, under date of July 20, 1880, 
which is lost or mislaid lately; I think I Jet Mr. Allen have it with 


the other checks. 
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Q. Where are the checks you have referred to, had and used by 
John Fitch ? 

A. Yes, sir. 

Q. Do you know whether he used them by endorsing his name 
on them or not or otherwise ? 

A. The checks all bear his endorsement save two—those bearing 
date July 30,1881,and marked E 4 and August 5rd, 1880, and 

marked E 2; they do not tens endorsement, because these 
179 checks were drawn for a draft made by the Long Branch 
Banking Company, and read: Pay to New York draft John 
Fitch’s note. They both read the same way. The whole substance 
of it is instead of my personal check being used a check of the Long 
Branch Bank was used, for which I gave my cheek ‘or the amount. 

Q. Explain how these checks you have referred to apply, as vou 
insist, in satisfaction of the notes and mortgage that are in suit 
against you. 

A. These payments were made to John Fitch and as such should 
be credited as against any moneys due John Fitch, if any, on any 
notes of mine,and as this mortgage is one and the same transaction 
as said notes and does not represent any money value given to me, 
and for that reason should be applied on the mortgage in case any- 
thing is due. 

Q. Why did you give him the cheeks that you refer to when the 
items of your book account against him show on the face of them 
that there was due to you in season 1879, season of 1880, items of 
1881, and season of 1882, and the dates of your checks were payable 
to him in the same seasons or thereabouts ? 

A. I gave John Fitch this money in exactly the same way as I ad- 
vanced him board, lodging, wines, cigars, and &c., and considered 
his credit good for the same and charged the same to his account. 
Cash items alsu appear on board bills. He would come to me and 
I would give him cash and charge the same to his account, as is 

often customary with hotels to do,and guests imposing on 
180 =the good nature of the proprietor of a hotel, the same as I 

would supply him with a bottle of whiskey and charge it to 
his account. 

Q. Whether any reference was made by you or him—between you 
and him—to the amount or any part of the amount of his account 
due to you, as you have stated, at the times you say vou gave him 
those checks? 

A. At the time the payments were made John Fitch told me he 
would give ine credit for the amounts. 

(). Were you aware at those times in any way that he did.not 
hold the notes or bond or mortgage or any of them so that he con- 
trolled them ? 

A. No, sir. 

Q. Had you any intimation from any source at any tine you 
refer to that he was not the owner of those notes or of the bond and 
mortgage or of any of them ? 


A. No, sir. 
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Q. Why did you not ask for anv of those vouchers, notes, mort- 
gage, or bond to be produced and the proper credits put upon them? 

A. Because when John Fitch told me he would credit the amounts 
I believed what he said. 

Q. Did you know at any of those times or did you have any inti- 
mation whatever that the complainants then owned any of those 
notes or the bond and mortgage? 

A. No, sir. 

Q. From your arrangements and adjustments of accounts and 

dealings with John Fitch are any of the moneys due, as 
181 claimed by the complainant, on that bond and mortgage ? 
A. No, sir; emphatically, no. 


Cross-examined by Mr. Linn: 


(. Who projected the building of the Long Branch ocean pier? 

A. Job Johnson, of Brooklyn, and Messrs. McClay & Davies, of 
New York. 

(. Where was the Long Branch Ocean Pier Company organized— 
in New York or New Jersey? 

A. It was organized under the laws of New Jersey, the subscribers 
to the stock being nearly all citizens of New Jersey City; the meet- 
ings were held at the office of John Fitch, No. 345 Broadway, New 
York city, and the company had their official office at John Fitch’s 
office, by virtue of rental of room at his office or room adjoining or 
connecting. 

©. Who were mainly instrumental in having that company or- 
ganized ? 

A. William Ottmann, Maclay and Davies, John Fitch, Samuel M. 
Jones, William L. MeIntyre, William A. Conklin, and the other in- 
corporators I do not remember at present without the list of the 
original stockholders. I was one of the incorporators. Those were 
not all of the original incorporators. 

Q. Were you and your father actually engaged in promoting the 
enterprise? 

A. We were small contributors, comparatively, to the capital stock 
and as such had considerable interest in its construction. 

Q. Did you expect to derive much benefit from it aside 
182 from the dividends upon the stock ? 

A. It was alwavs a debatable point in my mind whether it 
would be any benefit to the Ocean Hotel or not or to me. 

Q. Then am I to understand that you did not take an active part 
in the enterprise, expecting that it would be a benefit to the Ocean 
Hotel, of which you were proprietor ? 

A. I never was certain, in my own mind, from the day of concep- 
tion whether it would be any benefit to me or not; many of my 
friends told me that it would and many more that it would not be. 

Q. Why did vou take so active a part as you did take in promot- 
ing the enterprise if you did not hope to realize any benefit from it 
to you ip vour business ? 

A. Because the organizers of the company proposed to place it in 
front of my hotel in preference to locating it in any other place. 
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Q. What was the amount of stock for which you subscribed ? 
A. Forty-five hundred or five thousand dollars. 

Q. Did you pay the money for that stock ? 

A. Yes, sir; I paid it niyself. 

Q. Did you pay it in money or by checks ? 

A. Well, 1 do not remember whether I paid money or check. 
Q. Did you pay it personally or did some one pay it for you ? 


Objected to by Mr. Allen as irrelevant to this issue. 


A. If Iremember correctly, John Fitch, as assessments became due 
on the stock, carried the stock for me in this way. He gave 
183 me his check for the amount of assessment, for which I gave 
him a note, and I paid for and received a stock certificate ; 

that explains it, 1 think. 

Q. How many notes did vou give him on that account ? 

A. I think three or four. I think they called for twenty per cent. 
first, then twenty per cent. more, then for forty per cent., and then 
for the balance. I think about four. 

Q. How were those notes usually drawn—I mean payable—how 
loug after date, and at what bank ” 

A. Those notes were usually in handwriting of John Fitch, pay- 
able to his. order three months after date, and payable, I think, at 
the Central National Bank in the city of New York. 

Q. Were those notes all paid at maturity % 

A. No; they were renewed. 

Q. Was there any understanding at the time those notes were 
given for how longa time John Fitch should carry the stock for 
you? 

John Fiteh said they could be renewed as often as he desired. 

Q. Was that all the understanding there was about it? 

A. That was all; he said he could renew the notes whenever thev 
became due. 

(. Were any of those notes paid by you—I mean the original 
notes or renewed notes? 

The original notes were paid by renewals, and those in turn 
were paid by renewals until I refused to renew them, about eighteen 
hundred and eighty-two—the latter part, I believe, of that year. I 

have paid checks to the amount of, pavable to the order of 
184. Jobn Fitch’s note, of $757.88 and $501.59 and $769.59. 
Q. Were these checks which you have just mentioned given 
to pay your notes of those several amounts ? 

A. The checks so read on the face of them, and they must have 
been to pay notes of those amounts unless two checks were given to 
pay one note. 

Q. Do you recollect of having given a note to John Fitch at any 
time for either one of the amounts named in either of the three 
checks which you have last mentioned ? 

A. I have no personal recoilection of it now. I gave him notes, 
and in renewing them they were cut up in different amounts as 
John Fitch wanted them. Ido not remember the figures of the 
notes as divided. 
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Q. Are you clear in your mind that the three checks lust named 
were given in payment of a note or notes which you had given to 
John Fitch ? 

A. Iam only clear in my mind so far as the vouchers with the 
bank endorsement on them as paid lay before me show. 

Q. At the time you gave these notes or renewals did you under- 
stand that they were to be discounted at the Central National Bank 
of the City of New York ? 

A. I did not know what disposition that John Fitch made of 
them, but I presume that he had them discounted, although at the 
time I presumed that John Fitch was rich enough in this world’s 
goods to need no discount from anybody. 

Q. Have you taken up so as to have in your possession any of 

the notes or renewals which you gave to John Fitch ? 
185 A. Every note that was paid at maturity by renewals was 
sent by John Fitch to me in an envelope. I won’t say every 
note, but that was the rule. 

(). When these were renewed who paid the discount ? 

A. I always paid him interest for carrying this stock. 

(. When and how did you pay him the interest ? 

A. Sometimes I paid him interest when he sent for me to come 
to his oftice to renew a note; sometimes paid hit at that time; some- 
times I did not pay him anything. The next summer he would 
figure out so much interest and hand. it in and get paid. Some- 
times—well, the long and short of it is sometimes I paid him in 
three months, sometimes six months, and sometimes in nine months. 

Q. How did you pay this interest—by money or check ? 

A. By money and check both. 

Q. Have you any of the checks by which you paid interest in 
your possession ” 

A. Yes, sir. 

Q. Will you produce them ? 

A. These checks marked E 1 and E5 must have been for interest. 

Q. Any of the others? 

A. I would like to get my stubs and | could tell exactly, because 
if they were for interest on the stub it would say for interest. This 
check, Exhibit E 5, seems to be interest on $2,000 for three months 
and three days—that i is, figures so. 

Q. You have given testimony in reference to certain accounts ap- 

pearing upon the transient ledgers of the Ocean Hotel. Have 
186 you any knowledge of the items of those accounts besides 
what you gain from the entries that appear there ? 

A. I know that every item and every charge that appear there is 
correct, because I was in the office daily and supervised all the books 
and know that the books are correct, and I know that John Fiteh 
had every item that is charged there and consumed it. I mean 
every item there was called for by him and furnished by me. 

Q. Do you mean to say that you can swear, from your recollec- 
tion, that John Fitch had all the items that are charged in those 
several accounts, or am I to understand you to say that those are 
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correct and were had by him because you find them charged against 
him on the books? 

A. No, sir; I know it. I will swear that those accounts are cor- 
rect. If you ‘want — to swear that I can remember the moment that 
a certain charge for telegrams of fifty cents were paid, I state I can- 
not remember at a stated moment, but I will swear that they were 
paid and that all these charges were paid and are correct, to my 
own personal knowledge. 

Q. Can you recollect any other particular and specific charges 
that appear upon the books any more or better than you can recol- 
lect the telegram ? 

A. I recollect them all as correct; I recollect the acccunts as cor- 
rect. 

Q. Can you name any items appearing upon the ledgers under 
date of June 26 to August 20, 1882, from your memory, without 
looking at books? 

A. Lam not a mind-reader or clairvoyant and have not memor- 

ized the transient ledgers of the Ocean Hotel for the last 
187 six or eight years in detail. 

—. Did you ever deliver to John Fitch a bill for any of 
these charges and demand payment? 

A. No, sir; not up to the commencement of this suit; when he 
demanded payment of certain notes, the Ocean Hotel cashier made 
up a weekly statement for John Fitch and placed it in his pigeon- 
hole in the room rack. It remained there several days, when I took 
it out and told the cashier to mark his credit A, and not render him 
a weekly bill. Whether he took the bill out of the box or not I 
don’t know. He had access to it at all times. At the Leland Hotel 
in New York his credit was not marked “A,” and his bill was ren- 
dered every week. 

Q. I show you a note bearing date January 14th, 1880, for $1,000, 
payable to the order of John Fitch, purporting to be made by War- 
ren Leland, Jr. Can you tell me who filled up that note and for 
what it was given” : 

A. It is my writing. It is a renewal of a note given originally 
when the pier company was organized,and John Fitch suggested to 
carry my stock of the pier company upon my giving him my note. 

Q. I show you another note, bearing date November 10th, 1880, 
for $3,000, payable to the order of John Fitch, purporting to be made 
by Warren Leland, Jr. Can you tell me in whose handwriting that 
note is and for what it was given? 

A. I do not know the handwriting of this note. The signature is 

mine. It was given for the same transaction as the one 
188 stated above. : 

(. [ show vou another note, bearing date March 5th, 1881, 
for $1,616.97, payable to the order of John Fitch. Can you tell me 
in whose handwriting that note is and for what it was given? 

A. It is my handwi riting. I can only say it is all one and the 
same transaction. 

Q. I show you another note, bearing date October 27th, 1881, for 
$3,000.00, payable to the order of John Fitch, and purporting to be 
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made by Warren Leland, Jr. Can you tell me in whose handwrit- 
ing that note is and for what it was given ? 

A. It is in my handwriting. This $3,000.00 is a renewal of the 
note for $3,000, bearing date November 10, 1880. 

Q. Have you at any time stated to any of the officers of the Central 
National Bank of New York City that you were justly indebted on 
account of this bond and mortgage or any of these notes, naming 
some specific amount which you were willing or would pay ? 

A. No, sir: I explained to the contrary to Mr. Wheelock. 

(. Did you ever make a statement to any person in that bank, 
whether an officer or not, that you were indebted in any amount on 

- any of these claims which you were willing to pay? 

A. I never had any conversation that I can recollect with any- 
body except a bank officer. I believe his name to be Wheelock. 

Q. Did you make any such statement to him ? 

A. No, sir. 
189 Q. I think you testified that your father called at that 
hank on one occasion on your account. Was he authorized 
to speak and act for you on that occasion ? | 
; A. He had no authority to act for me, but he was to go there and 
: inquire as to John Fitch’s financial condition. 

(. You stated on your principal examination that when the book 
account reached a considerable sum you were to charge it against 
his notes, and did so by refusing to renew said notes. Was that a 
notion of your own, or did you so expressly agree with John Fitch ? 

A. I did not so expressly agree with John Fiteh, but I refused to 
renew notes because said amounts had reached a sum large enough 
to set off or cancel amount of such notes. 


Redirect by R. ALLEN, Jr. : 


Q. What do you mean by said amounts by last answer ? 

A. I mean the amount of his bills and indebtedness to me. 

Q. Exhibits E 1 and E 5—how do you know that represents any 
interest money or discount on any of these notes ? 

A. I do not positively without referring to my check-book 
stubs, which is not here, but at the hotel. 

Q. Look at this paper (paper shown witness and marked Exhibit 
E 8 on part of defendant.) What is it? 

A. It is the assignment to meof a board bill of Jobn Fitch, which 
I have already mentioned in my evidence as claiming to be due to 
ine; this assignment bears date August Ist, 1884, and is signed by 
qe > Warren Leland. 


Paper and assignment offered. 


190 Q. In the cross-examination Mr. Linn hasasked you about 
a $1,000 note and of a $3,000 note and of a note of $1,616.97 
and of a $3,000.00 note. Explain what each one was given for. 

A. The $1,000 note was given as a renewal of a previous note of 
like amount, and the $1,000 note was again renewed—that is, the 
first one of all was again renewed and put into a $3,000 note, and 
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this $1,000 note in question was not returned to me, but the amount 
of that note isin a note of $3,000.00. The $3,000.00 note, which con- 
sisted of the $1,000.00 note and other notes for $2,000.00, now the 
two $3,000.00 notes that Mr. Linn has exhibited—one is a renewal 
of the other. The one that was renewed John Fitch did not return 
tome. The note for $1,616.97 was a renewal of an original note of 
$1,500.00. The note of $1,500.00 was a renewal of a note tof like 
amount. : 

Q. What was that $2,000.00 for which was added to the $1,000.00 
note to make the $3,000.00 note? 

A. That was the payment of other notes which I have in my pos- 
session. If I went down to my hotel I think and do not doubt that 
I could find twenty of them. 

Q. What were these notes originally giver for? 

A. The pier business that I have spoken —. 

Q. What is this paper? (Paper shown witness.) 

A. This paper is one of the simple notes that I referred to. The 
body of it is in handwriting of John Fitch, the signature is mine, 
the endorsement is Jolin Fitch’s, and — is dated May 1, 1879, for 

$1,000.00. (Note offered and marked Exhibit E 9 on part of 
191 defendant.) This note is another of them. (Note offered and 

marked Exhibit E 10 on part of defendant.) Note is dated 
June 16th, 1880, pavable to order of John Fitch, for 577.42. Some- 
times, at Fitche’s request, | went to his office,in New York. He 
would cut up a note of a fixed amount into two or three notes, and 
sometimes he would request two or three notes put into one note. 

Q. In whose handwriting is Exhibits E9 and E 10? 

A. E.), the $1,000, isin John Fitch’s handwriting ; the other note, 
E 10, is in my handwriting. 

Q. What was the $1,000 lastly mentioned connected with ? 

A. This is one of the original notes given in this pier stock trans- 
action, and was given when the treasurer called for money from the 
subscribers to pay the contractor for building of the pier. 

Q. Explain what connection the alleged note of January 18th, 
1880, of $1,000, and the alleged note of March 5, 1881, of $1,616.97, 
referred to in the copy of the declaration in the case of The Central 
National Bank of the City of New York against Warren Leland, Jr.,. 
in New Jersey supreme court, which declaration is offered and 
marked Exhibit G on the part of the defendant, has to the bond 
and mortgage or the amount in question in this suit ? 

A. These notes are all one and the same transaction. The notes 
exhibited in this foreclosure case are the same notes on which the 
complainants are bringing suit in the United States court by re- 

moval from the State court. : 
192 Q. What relation has the mortgage to those two notes ? 
A. They all represent the same and the one transaction 
with John Fiteh. 

Q. If there is any credit or payment receipted or endorsed on any 
of said notes by John Fitch at any time was it done by your author- 
ity or not? 
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A. He told me he would give me credit, but I don’t know whether 
he did or not. 

Q. Did you see John Fitch endorse any payment on any of the 
notes and sign his name to it? 

A. I did not. 

Q. Do you know what amount he endorsed on any note, if he did so? 

A. I did not. 


The complainant is notified to produce for the inspection of the 
defendant all books, notes, vouchers, and writings in their possession 
or under their control for the inspection of the defendant that bear on 
the items and amounts and transactions between this defendant and 
John Fitch named in the mortgage and notes in question, at the . 
oftice of Mr. Linn, at Jersey City, N. J. 


Party reserves right to call this witness again. 
WARREN LELAND, Jr. 


Sworn and subscribed before me this 5th day of February, A. D. 
1886. 
[1. 8.] WM. D. CAMPBELL, 
Notary Public, of New Jersey. 


193 FRANK M. Taytor, a witness produced on the part of the 
defendant, being duly sworn and being examined by Mr. 
ALLEN, deposes and says : 


I live on Long Branch and have lived here for thirty years. For 
the last six years I have been superintendent of the Long Branch 
vier. I know John Fitch; I have known him since 1878. I made 
hie acquaintance at Long Branch. John Fitch was president of the 
pier company from 1879 to 1881. At that time the the other offi- 
cers were Superintendent Warren Leland, William Ottman was 
treasurer and Warren Leland, Jr., was secretary. Warren Leland, 
Jr., held his position until last year. Joln Fiteh always boarded 
at the Ocean Hotel ever since I knew —,in 1878. He was here last 
vear, I think, not very frequently. 1 think he was here twice. 

(). Prior to last season, during the boarding season of each year, 
were you frequently at the Ocean Hotel ? 

A. Yes, sir. 

Q. Why were you there? 

A. I was connected with the house for three years. 

Q. How do you know John Fitch was there? 

A. I saw him; conversed with — daily. He wasa guest of the 
house, a boarder there; occupied room on first floor for years. I 
was to his rooms a half dozen times a week. 

Q. What part of the season was he at that house? 

A. He was there all the season from 1879 up to 1885, inclusive. 

Q. He was there the whole season except for a day or two at a 

time, when he would go up to New York. I mean up to 1885 
194 inclusively—no, excuse me; I mean up to and including the 
vear 1884. 
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- Q. What is your knowledge of him as to the season of 1885? 

A. He came down here once and I said, Judge, come down to 
see us. He said, No, I am gving back to-night. The next time he 
came down he said he was a guest of Uncie Charlie’s; he stayed a 
day or two, and that was the last I have seen — him. 

Q. What relation as to location is the pier to the Ocean Hotel ? 

A. The pier is in front of the hotel, 

Q. Whether John Fitch at the times he was at the hotel, which 
you have spoken —, did he manage any of the affairs of the Pier 
Company ? 

A. Yes, sir. 

FRANK M. TAYLOR. 


Sworn and subscribed before me this 5th day of February, A. D. 
1886. 
[L. s.] WM. D. CAMPBELL, 
A Notary Public of New Jersey. 


WARREN LELAND, Sr., a witness produced on the part of the 
defendant, being duly sworn and being examined by Mr. ALLEN, 
depuses and says: 


I am the father of Warren Leland, Jr. | have known John Fitch 


since 1852 or 1854, in New York city; boarded at my hotel—the 
Metropolitan Hotel—from 1853 or 1854 to 1871. I have known 

him in New York and Long Branch up to date. I was 
195 superintendent of the Long Branch ocean pier in 1879 and 

1880, and was also one of the directors at that time. John 
Fitch was president and was president for two years. He made his 
residence and lived at the Ocean Hotel, at Long Branch, in the 
summer season; the seasons of 1879, 1880, 1881, 1882 he made 
his home there, to my knowledge. 

Q. (Exhibit E 8 shown to witness.) Whose handwriting is it in, and 
what does the claim represent? 

A. It is my handwriting; I signed it. It is a board bill against 
Jobn Fitch,at the Leland Hotel,in New York, amounting to $307.21, 
which he owed to me at that date. This is my assignment of that 
claim to Warren Leland, Jr. | 

Q. Did you transact any business at any time with the Central 
National Bank of New York; if so, when? 

A. [have made deposits there for Warren Leland, Jr., in the year 
1879—the season of 1879. I knew the bank and its officers. I knew 
Mr. Wheelock at that time. k 

Q. What inquiry, if any, did you make of him at any time in 
behalf of Warren Leland, Jr., in reference to John Fitch and his 
business ? 

A. I knew that John Fitch transacted business with the bank, 
and { went there for Mr. Warren Leland, Jr., to inquire if securities 
of Warren Leland, Jr., that John Fitch held was therein the bank. 
Mr. Wheelock took me to one of the officers or clerks of the bank 
that seemed to have charge of collaterals and securities and he went 
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and brougit a lot of securities belonging to John Fitch and stated 
that the pier stock that I inquired for, bond and mortgage I had 
_— of, and also the notes of Warren Leland, Jr., was 
196 there with Fitch’s papers in the bank. 
Q. What else took place on that occasion, and when was 
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it? 
A. It was reported, so far as they knew, Fitch wasall right. They 
said there was queer reports circulated about a good man le. 


This was in the fall of 1882 or 1883; it was just after Wheelock had 
ceased to be president of the bank, but he was there that day. 

Q. Did any of the officers of tho bank intimate to you that the 
bank held any claim against Warren Leland, Jr., by note or mort- 
gage or otherwise, at.that time? 

A. They did not. 

Q. Why did you go and make inquiry at the bank concerning 
Fitch or Leland, Jr.? 

A. Because I had heard a report that John Fitch had lost heavily 
in Wall street, and I reported it to Warren Leland, Jr., who said he 
had heard the same thing, and said he wished I would go up there 
and — if the securities were in the bank where Fitch had represented 
them to be. 

Q. Whether from your own knowledge John Fitch was interested 
at times in behalf of this bank ? 

A. He was; he kept his account there and solicited accounts for 
the bank. This was in 1878 and 1879. He was on intimate terms 
with the officers of the bank, especially Mr. Wheelock. He brought 
him to Fitch’s office to a preliminary pier meeting. He remarked 
when he came in that this gentleman can tell you that I am capable 

of taking the whole pier company stock and build another 
197 one if he wanted it. Mr. Wheelock stated to us whatever 
Judge Fitch stated to us we could depend on. 

Q. What was Fitch’s reputation as to ability and means, during 
those years, in New York city and Long Branch—I mean general 
reputation ? 

A. His reputation was a man of large means, as to money. 


Cross-examined by Mr. Linn: 


Q. When you had this interview with Mr. Wheelock did not he or 
some other person in the bank give you to understand that this 
bond and mortgage and stock and these notes or some of them were 
held by the bank ? 

A. They did not. 

Q. Did you represent to the bank or its officers that Warren Le- 
land, Jr., was willing to pay or would pay any certain amount to get 
up these securities ? 

A. I did not. : 

Q. Have you stated now in your testimony the substance of all 
that was said or took place on that occasion ? 

A. I have, as near as I can now remember. 

Q. Do you know what encumbrance there is upon this property, 
covered by mortgage, in suit prior to it? 
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A. I believe a fifty-five-thousand-dollar mortgage. 
Redirect by Mr. ALLEN: 


Q. What is the value of that property the mortgage is on, in your 
judgment, in your opinion—I mean the real estate? 

A. I think it is worth about $125,000. I[ think there — 700 feet 

ocean front and about twelve acres in territory. : 
198 Q. At the interview you had with the bank officers that 
you have spoken of did any of them intimate to you that 
they had any claim or lien in any way on the bond or mortgage or 
notes in question ? 

A. They did not at any time. 

Q. Was you present and familiar with the organization of the - 
pier company and subscription of stock ? 

A. I was. 

Q. Do you know anything about the notes and bond and mort- 
gage in question? 

A. Ido. I know that the notes were given by Warren Leland, 
Jr., to John Fitch for the money for his carrying $4,500 worth of 
pier stock for Warren, the object of which was to give Fitch con- 
trol of that much stock to elect himself president. I know that 
Warren Leland, Jr., left with John Fitch five bonds on the Ocean 
Hotel property, which were afterwards returned, and Fitch got a 
mortgage for $4,500 on the hotel property, which Fitch wanted to 
use In his strong box in the bank, as he called —. 

Q. What relations have the notes you talked of to the mortgage, 
if any? 

A. The notes and mortgage were given for the same thing. 

WARREN LELAND. 


e 
Sworn and subseribed before me this 5th day of February, A. D. 
1886. | 
[L. s.] WM. D. CAMPBELL, 
Notary Public, of New Jersey. 


199 Examination adjourned to Friday, February 12th, A. D. 

1886, at ten o'clock in the forenoon, at oftice of John Linn, 
Esq., No. 47 Montgomery street, Jersey City, N. J., by mutual con- 
sent. 


Examination of witnesses resumed at oftice of John Linn, Esq., No. 
47 Montgomery street, Jersey City, at ten o’clock in the forenoon, 
on February 12, 1886, in the presence of advocates for complainants 
and defendant. ; 


JoserpH S. WHEATON, a witness produced on the: part of the de- 
fendant, Warren Leland, Jr., being duly sworn, and upon examina- 
tion by Mr. ALLEN deposes and says : 


I am thirty-two, years of age; I live at Vanderbilt Hotel, New 
York city ; my business is hotel clerk. I have known Mr. Leland, 
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Jr., ten or twelve years and Juhn Fitch eight or nine years. I have 
known them both at Long Branch and New York city. Mr. Leland, 
Jr., has always been in the hotel business, as far as I know. Mr. 
Fitch I have known as a lawyer and president of the Long Branch 
Ocean Pier Company for two years I know of. 
(. What business relation had you with Warren Leland, Jr.? 
A. Clerk at the Ocean Hotel, at Long Branch, from tne year 1876 
to the present time, in the summer season, except the season of 
1882. ae CPE 
Q. Prior to last season was John Fitch a frequent guest at the 
Ocean Hotel, the defendant’s hotel, at Long Braneh ? 
A. He was there every season that 1 was there, except last 
season. | 
200 Q. Describe what kind of a guest was he as to time. 
A. He was a permanent guest and had his rooms enga 
as a permanent guest in the hotel each of those seasons, except last . 
season ? 
(). Where were his rooms? 
A. He had rooms on the ground floor, near the office. 
Q. How were those rooms, as compared with other rooms, as to 
price and location % 
A. They were medium price, and were among the best located 
and convenient rooms in the hotel. 
Q. (The copies of the books shown witness.) Where you familiar 
with the books of the hotel ? 
A. Yes, sir; I kept the books, with some assistance, and made most 
of the entries in the books against guests of the hotel. 
Q. During the seasons you speak of? 
A. From the year 1880—since and including 1880—except the 
year 1882, that I was away. 
Q. During the time you were there was those books kept correctly, 
as toentries and amounts ? 
A. Yes, sir. 
Q. Now, did John Fitch have any person with him as a clerk or 
companion during those seasons you speak of? 
A. Part of the time. 
Q. Do you know who it was? 
A. I remember one—a man by the name of Ball. 
Q. Do you know whether Fitch whilst he was president of the 
pier company transacted business in his rooms or not? 
201 A. I do not know. 
Q. Have you examined these statements? 


(Copies of Exhibits “A,” “ B,” “ C,” & “ D” shown witness.) 


A. I have looked over them, and, as far as I can see, they are cor- 
rect, but I do not speak of the year 1882, when [ was absent. I am 
now speaking of Exhibits “A,” “ B,” & “C.” My opinion and belief 
is they are all correct. I was clerk at the Leland House, in New 
York. I went there in the fall of 1883, and believe Exbibit “ D ” to 
be correct. I had partly charge of the books there. 

Q. Was John Fitch a guest of that hotel ? 
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A. Yes, sir; during al] the time I was there. 

Q. What do you mean by saying they are correct? Do — mean 
correct copies or what? Explain. 

A. Looking at them, I think they have been taken from the 
ledgers as. the entries were therein made.- Itis the way we generally 
make entries in the ledger. | 

(. Were the books correctly kept at the New York hotel, from 
your familiarity with them, in your opinion ? 

A. As far as I know and while I was there they were. 


Cross-examined by Mr. Linn: 


Q. You say, so far as you know, the entries in these ledgers were 
correct, and many of them, if not all, made by yourself. What au- 
thority had you for making the entries and what evidence had you 
that the charges were correct? 

A. I was there as chief clerk of the hotel, and would take 
those charges from checks made out either by myself or assistant 

clerk. 
202 Q. Who gave you the information from which you made 
those checks ? 

A. Sometimes he—that is, Judge Fitch—gave the orders himself ; 
sometimes, the order through a bell-bovy. 

Q. How was the Ocean Hotel kept; on the European plan or 
American plan ? 

A. American plan. 

. Was there a restaurant connected with the hotel ? 

A. Yes, sir. | 

Q. Did the guests take their meals in the restaurant or at the hotel 
table ? 

A. Hotel table. 

Q. If they obtained anything in the restaurant how did you get 
the information as to how to make a charge for that? 

A. Well, we had regular numbered restaurant checks, and guests © 
generally wrote their own orders on the checks and that came to me 
to be charged efterwards on the ledger. 

Q. Did you deliver personally any of the articles charged in any 
— those accounts personatly to Mr. Fitch? 

A. | do not know anything, unless it was money. The other 
items were not of my line. 

Q. I suppose you do not know personally whether he actually 
received any of these things, do you? 

A. I never saw them delivered. I saw them on the way to his 
rooms. : 

Q. Do you mean to say that you actually saw all of the items 

charged on these accounts on the way to his rooms ? 
203 A. No, sir. ; 

Q. Were all of the items contained in these accounts ob- 
tained from checks or were some of them put down upon your being 
informed by some employees of the hotel that the articles named 
had been ordered by Mr. Fitch or had been sent to his rooms? 
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A. There are a great many items here that come outside of checks, 
but always had some voucher of some kind for them. 

Q. What was done with the vouchers you say you had fo? some 
of these items? 

A. Keep thei in the office; some in drawers and some in books. 

Q. Can you name any item in any of these accounts which you 
now recollect John Fitch directed you to charge against him ? 

A. Well, you just mean his board bill or items we had vouchers 
for? 

Q. I mean do you now recollect any item in all of these accounts 
el which you can swear that John Fitch personally directed you to 


, charge to his account? 
ih A. I can’t specify any item. I know he told mea great many 
q things to charge to him, but 1 can’t tell what they are now. 

Q. Were these books kept entirely by yourself or only partly by 
yourself? 

A. Partly. 


Redirect by Mr. ALLEN: 


Q. You have used the word ledger in reference to the books just 

mentioned—whether they were books of original entry or not. 

204. Were they the first books you made entries in or were they 
copied from other books ? 

A. They were both. 

Q. Explain how they were made up. 

A. When a guest arrived at the house we would take his name 
from the register to the ledger. That is what I mean. If we lent 
aman cash the entry would be made in the cash book, and from 
there would go tothe ledger. Then we would transfer from vouchers 
to the ledger. 

Q. What became of the vouchers? Explain what they are and 
what became of them. 

A. They are generally small slips of paper—wine cards or some- 
thing of that kind. They were kept in different drawers in the © 
office. 

Q. What became of them eventually at the end of the season? 
Any care taken of them, or let them go hap-hazard, anywhere? 

A. We generally cleared the drawers out when they got full. 
They were tied up and put into another drawer. I do not know 
what became of them after that. 

Q. This register you spoke of was used for what purpose only ? 

‘4 . A. Only for the purpose of having a guest enter his name on 
bf | 9 — arrival at hotel, the time of his arrival, and number of his room. 

Q. Fitch did not take his meals anywhere else than at the hotel 
that you know of, did he? Did he merely sleep there, and eat and 
drink elsewhere? 

A. While he was stopping there he took most of his meals 
205 there. 

Q. Whether during the times you say he staid during the 
whole season as a guest did he pay you, or do you know of his pay- 
ing any moneys on his bills? 
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A. I do not remember of any time. I can’t recollect any. 

Q. You would know if he did? 

A. Yes, sir. 

Q. Whether all proper credits that you know of, if any, are given 
to him on his bill. 7 

A. As far as I know they are. 

Q. Do you know whether Fitch entertained any friends or not at 
the hotel at his own expense ? 


A. He had some friends there; one I specified before—Mr. Ball. 
JOS. S. WHEATON. 


Sworn and subscribed before me this 12th day of February, A. D. 
1886. | 

fh. s.] WM. D. CAMPBELL, 
Notary Public, of New Jersey. 


Examination adjourned to Friday, February 26th, A. D. 1886, at 
ten o'clock, at office of John Linn, Esq., No. 47 Montgomery street, 
Jersey City, N. J., by mutual consent. 


Examination of witnesses resumed at office of John Linn, Esq., 

No. 47 Montgomery street, Jersey City, N. J., at ten o’clock in the 

forenoon, on February 26th, A. D. 1886, in the presence of 

206 John Lian, Esq., advocate of complainant, and R. Allen, Jr., 

advocate of the defendant, Warren Leland, Jr., and by mu- 

tual consent adjourned to the Citizens’ Savings Bank, corner Canal 

street and Bowery, in New York city, where the testimony of Charles 
W. Held was taken. 


Cuaries W. HELp, a witness produced on the part of the defend- 
ant, being duly sworn according to law, and upon examination by 
Mr. ALLEN deposes and says: 


I reside in New York; my business is cashier of the Citizens’ Sav- 
ings bank of New York, and I am also treasurer of the Long 
Branch Ocean Pier Company, and have been such treasurer since 
1880. [ am acquainted with Warren Leland, Jr., and have known 
— forabout ten years. IL have known John Fitch, also known as 
Judge Fitch, since my connection with the pier company in 1880. 

(. What connection or relation had John Fitch with the Long 
Branch Pier Company, as far as you know ? 

A. He was originally president and director. He was president 
up to the fall of 1880, and Mr. Iden succeeded him. Whilst John 
Fitch was president Warren Leland, Jr., was secretary of the pier 
company, and remained so until 1884. William Ottman was treas- 
urer until the fall of 1880. I succeeded him and remain in office 
still. The treasurer has charge of the stock book of the company, 
and I have had it since [ have been treasurer; that book represents 
all stocks issued and transferred for shares of the pier company I 

speak of. John Fitch had originally subscribed for one bun- 
207 dred and ten shares, as appears by the books—the stock 
ledger delivered to me. He had at one time, as appears by 
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the book, and subsequently he owned a hundred and ninety shares 
of the stock. 

Q. How did Fitch subsequently stand as to ownership of shares 
of the pier company ? | 

A. I can’t give that, only so far as pertains to this suit. It would 
not be proper to give information as to Fitch’s private business out- 
side of what pertains to this suit. 

Q. Just state how many shares Warren Leland, Jr., originally 
subscribed for, as you gather your information from the books de- 
livered to you.” 
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A. Fifty-five shares; March, 1880, was the time. These subscrip- . 


tions to stock originally were paid for pro rata or by installments. 
Temporary receipts were given as payments were made, and when 
stock was all paid for, then certificates of stock were given and issued 
and on application delivered. 

Q. What became of that scrip of Warren Leland, Jr., as far as you 
know? I mean stock certificates? 

A. They were delivered to Warren Leland, Jr., as far as I know. 

Q. What disposition was made of them from that time on down, 
as far as you know? 

A. On November 22, 1883, certificates of fifty shares of this stock 

were presented to me to be transferrred to Edwin Langdon. 

208 Q. Who demanded that? 

A. Mr. Edward Langdon. He brought them and left them 
here to be transferred to him. New stock was subsequently issued 
to him on November 22d, 1883, and was delivered to him on Decem- 
ber 25, 1883. 

Q. What memoranda did you make of that transaction ? 

A. Well, there is the stub of the stock book, which shows, as 
written by me at the time of the transaction, which reads as 
follows: 


No. 162. (50) fifty shares. Dated Nov. 22,1883. Issued to Edwin 
Langdon, N. Y., in place of cert. No. 17. Received the above-de- 


scribed certificate Dec. 15th, 18853. 
THE CENTRAL NAT'L B’K, 


By E. LANGDON. 


This applies to Warren Leland, Jr., stock that I have been talking 
about. 


Q. What became of the old certificates? 

A. I have them here; the other five stand to Warren Leland, Jr., 
on my books. ; 

Q. Were you often at Long Branch during the summer season ? 

A. I was, during the summer seasons from 1880 to 1885, at the 
Ocean Hotel. 

Q. Was Nov. 22, 1883, the first time application was made for the 
transfer of Warren Leland, Jr., stock to you or not? 

A. It was, as far as I remember. 

Q. Whether either John Fitch or Warren Leland, Jr., had spoken 
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to you in reference to the intended transfer of this stock before Nov. 
22, 1883. 
209 A. No, sir. 
Q. Did you often see Mr. Fitch frequently around the 
Ocean Hotel at Long Branch ? 
A. Yes; in former years he was very active in reference to pro- 
moting the Long Branch Pier Company. In former years, while 
president of the pier company, I have known him to board at the 


Ocean Hotel. In former years he had rooms on the ground floor. 
CHAS. W. HELD. 


Sworn and subscribed before me this 26th day of February, A. D. 
1886. 
[L. s. | WM. D. CAMPBELL, 
A Notary Public of New Jersey. 


Examination adjourned to office of John Linn, Esq., No. 47 Mont- 
gomery street, Jersey City, N. J..on Friday, March Sth, A. D. 1886, 
at ten o’clock, by mutual consent. 


Examination of witnesses upon the part of the defendant, Warren 
Leland, Jr., resumed at the Ocean Hotel, in Long Branch, at twelve 
o’clock noon on July 30th, 1886, in the presence of advocates for com- 
plainant and defendant, upon due notice. 


‘ 


James A. JOHNSON, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: 


I am thirty-six vears of age. I am employed by Warren Leland, 
Jr. I was first employed by him in 1881 as second bellman in the 
Ocean Hotel at Long Branch, and ain soemployed now as head bell- 

man. I have always been employed by Warren Leland, Jr. 
210 [know John Fitch, commonly called Judge Fitch. I have 

known him since 1881 at the Ocean Hotel, and after that in 
New York. I was not at the Ocean Hotel — 1882; other seasons 
since 1881 to the present time I have been here. In 1851 I was em- 
ployed and there in this hotel from May 17 toSeptember 7,1883. I 
was employed and was here the whole season as long as the hotel was 
open, and was each succeeding season to the present time. Judge Fitch 
was here in 1881, at thishotel. In the season of 1882 Judge Fitch 
was here, but bow long he stopped I could not tell. He was here 
that season. I know he was here more than a day or two, but the 
length of time I could not tell. In 1884 Judge Fitch was also here. 


In 1881], as far as I could hear of the judge’s talk, he was somewhat’ 


interested in this pier across here. The way I know that—in the 
night Judge Fitch would be out on the pier walking around, and I 
afterwards inquired of one of the men what Judge Fitch was doing 
walking around so much of nights. His reply was he was somewhat 
interested in the pier. I afterwards inquired of Judge Fitch how 
was business. His reply was, Very slow in regard to boat business. 
That is all the conversation I remember, of having with him. He 
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occupied room 48 on the ground floor, seven or eight rooms from 
the inain entrance. As near as I can remember, he occupied two 
rooms. I remember carrying ice water to him very often, which he 
would order. I have been in his rooms. Judge Fitch oceupied the 

rooms. I remember one time of bis having some gentlemen 
211 + there once; I cannot remember their names. I cannot re- 

member a man by the name of Ball. I can’t remember 
whether he had anybody with him when he came here. He stayed 
in his room and ate here in this hotel. I saw him atthe table. I 
saw he was supplied by the house. Mr. Warren Leland, Jr., and 
Charles Leland were the proprietors, as far as I knew. Warren Le- 
land, Jr.,employe? and paid me. In 1882 he had a man by name 
of Lee as head bellman, and I did not want to work under Lee. 

J. A. JOHNSON. 


Sworn and subscribed before me this 30th day of July, A. D. 1886. 
[. s.] WM. D. CAMPBELL, 
A Notary Public of New Jersey. 


James P. THROCKMORTON, a witness produced on the part of the 
defendant, and being duly sworn, deposes and says: 


I am near forty years of age. I am connected with Thomas 
Northley ; we run stages to the Ocean Hotel. I have been familiar 
with the Ocean Hotel since 1879, and have been here every board- 
ing season since. I know Warren Leland, Jr., and the other Lelands 
connected with the hotel. I know Judge Fitch. Ihave seen Judge 
Fitch at this hotel in 1879, and some seasons afterwards. I don’t 
know how manv; probably three or four. I came to notice him, 
he being president of the pier company the season the pier was 
built; we, Northley and myself, done some work for them. I be- 

came personally acquainted with him well; he seemed to be 
212 ~=—s officiating in the building of the pier and stopping at this 

hotel. He occupied rooms somewhere close to the baggage 
stand on the first floor. I should think they were important rooms 
like these near the main entrance fronting the pier. I do not know 
the number of the rooms; they were valuable rooms as rentable 
value. I do not know whether he occupied one or two rooms. I 
had been in the rooms transacting business with him. He occupied 
them three or four seasons. The average length of the season is 
about three months. Judge Fitch, I supposed, lodged and eat here. 
He had rooms. 1 have seen him in the dining-rooms eating. I 
seen a man here by the natae of Ball in company with Fitch in his 
room. Ball, it seems to me, was here two seasons; Fitch here at 
the same time. I saw him in Fitch’s rooms; whether be slept there 
or not I do not know. Fitch had carriages and rode in the stages, 
too, | suppose, for his own use. The carriage account was all charged 
in the office. I don’t know that we got any pay; if we did he got 
it through the office—the hotel office. When Fitch spoke for or en- 
gaged the carriage he would always say have it charged to his ac- 
count or room number, which we would do at the hotel office, and 
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they would charge it to Judge Fitch and give us credit for it. He 
never gave any directions as to charging carriages to anybody else 
except himself. This carriage hire occurred the two first seasons ; 
after that I don’t think he had any carriages. ‘The custom as to car- 

riage hire—where the parties don’t pay they have it charged 
213 ~=to their room, which we would do bv going to the hotel 

office and telling them in the office to charge the reom—or the 
man, where we know his name—which they would do. I have not, 
that I can remember of, seen Judge Fitch here on a week day dur- 
ing the last two seasons, except’on a Sunday. I have seen Judge 
Fitch here on a Sunday this year. His business was with the pier 
here. 

Q. Did Judge Fitch urge the construction and erection of that 
pier very earnestly, and did he lobby the Lelands and everybody 
else he could into it? 

A. I think he did, as far as I know. 

Q. Has that pier been of any benefit to the Ocean Hotel or to 
Warren Leland, Jr., as the proprietor of the Ocean Hotel, in vour 
judgment? 

A. I don’t think it has been, in my judgment. 

JAMES P. THOCKMORTON. 


Sworn and subscribed — of July, A. D. 1886. 
[L. s.] WM. C. CAMPBELL, 
: Notary Public, of New Jersey. 


NaTHAN RANDOLPH, a witness produced on the. part of the defend- 
ant, being duly sworn, doth depose and say: 


I am forty-seven vears of age. I have been employed here in this 
hotel since 1875,except 1875 and 1876 and 1881, 1882,1883, and 1884, 
when I was away. I haveseen John Fitch here. He has been here so 
often that I looked on him as one of the family. He was here all the 

time In 1879 and 1880 while the hotel was open. I don’t know 
214 whatroomsheoccupied. [always thought his rooms was on the 

first floor, north of the office. I always looked after him in 
the dining-room, where I have charge, being head waiter ever since 
I have been here. He was no relation to the Lelands that I know 
of. He always walked in as if he was one of the family, and I took 
no more notice of him than of the family. He seldom ate with the 
family, mostly eating in the large room. When he came in with 
the family he would dine with them often. He generally ate 
in the main dining-room, as a guest of the hotel. I know he ate 
and lodged here in this hotel, but I do not remember the dates. I 
do not remember Mr. Ball. I mean by this hotel Leland’s Ocean. 
Hotel. 

N. RANDOLPH. 


Sworn and subscribed before me this 30th day of July, A. D. 
1886. 
[L. s.] WM. D. CAMPBELL, 
A Notary Public of New Jersey. 
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Jutio HatcHWELl, a witness produced on the part of the defend- =~ 


ant, being duly sworn, duth depose and say : 


I am thirty-seven years of age. My place of business is in the 
Coleman House, New York. I have done business in the Ocean 
Hotel, at Long Branch, for the last seven years, during the season 
from the time the hotel opened until it closed. I have known Judge 
Fitch here at this hotel for the last seven years. He stopped here 
night and day. I thought once he was running the hotel. He had 

a room here in this hotel—on the main floor, north of the 
215 office, I believe. He ate and lodged here. He had a 

lay-out here for the Republican party at the time Garfield was 
nominated. I do not know whether he had a clerk with him or 
not. I do not knowa man by the nameof Ball. He was connected 
with the pier. He used to give me passes for the pier; said he was 
superintendent or president of the pier. 

Q. Was the pier you speak of of any benefit to the hotel or not? 

A. It was the worst thing for the Ocean Hotel that could have 


happened, in my Judgment. 
JULIO HATCHWELL. 


Sworn and subscribed before me this 30th day of July, A. D. 1886. 
[v. s.] WM. D. CAMPBELL, 
A Notary Public of New Jersey. 


Henry Purpy called asa witness and not appearing, the telegram 
was offered from Purdy to Warren Leland and marked by — Exhibit 
I on the part of the defendant. 


WARREN LELAND, Jr., being recalled in his own behalf, doth de- 


pose and further say: 
By Mr. ALLEN: 


Among the vouchers in this case sued on are two notes, one 
of $1,000 and one of $1,616 and some cents. The note of $1,000 
antedates by six months the note of $1,616. There never ex- 

isted any original note of $1,616. It was made up of a note 
216 ~=of $1,000 a note of $577.43. They were combined and 

interest added, making a note of $1,616 and some cents. The 
note of $1,000 is the same amount as is embodied in the note of 
$1,616 and some cents. The note of $1,000 when renewed was not 
returned to me as it should have been, and John Fitch used this 
$1.000 note a long time afterwards as additional security at the Cen- 
tral National Bank, when they called upon bim to furnish additional 
security; that note of $1,000 was paid by renewal and is a part of 
the $1,616 and some cents note. The original note of $1,000, marked 
A. is the note spoken of above, fell due on the seventeenth and twen- 
tieth day of April following, and was at that date renewed for three 
months, falling due the next time on the twentieth day of July fol- 
lowing. Now, my note book ledger shows this original note and the 
renewals on the dates above given. (Defendants offer in evidence 
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extracts of page 116 of note book ledger, which Imark M. Counsel 
argue that copy made and certified by me shall be used in the place 
of the original.) On July 20th it was renewed for one month, falling 
due Aug. 20th, 23rd, 1880. This $1,000 just referred to, with its 
rotest, [ want to put in evidence. (Note and protest offered, marked 
1.) On August 19th of the same year a note for $577.43 fell due. 
These two notes were added together, making a note of $1,593.07, 
interest added, which, on the renewal being made, amounted to 
$1,616 and some cents, being the note in suit. (Note of $1,593.07 of- 
fered and marked M 2. Note of $571.72, dated March 13th, 1880, 
ayable three months after date to order of John Fitch, made by 

217 seam Leland, Jr., offered and marked M 3.) This note is 
one of the original factors of this $1,616 note. I want to state 
in further explanation of this matter that two notes only existed 
outside of a note for $3,000—one note was $1,000 and one note was 
for $500, making a total amount of $4,500, which amount is now sat- 
isfied and paid ; and the $1,000 note sued on, which John Fitch says 
he gave to the bank a long time after maturity as collateral to the 
$1,616 note, is simply a renewed paper which John Fitch failed to 
return to me, although it was paid at maturity and remained in his 
session, and should have been delivered up to me. At that time 
my faith in John Fitch was unshaken, and it was his custom to re- 
turn to me renewed paper at his own time and convenience. This 
note in question he forgot or neglected to give me, and ata later 
date, when he became financially embarrassed, found this voucher 
among his papers and handed it into the bank, when they pushed 
him, he owing the bank at that time between eight and nine thou- 


sand dollars. At that time there existed only two notes—the $3,000 


note and the note for $1,616 and some cents, and no valid note for 
$1,000. 


(Letter of John Fitch, dated March 8, 1881, to Warren Leland, Jr., 
offered in evidence and marked M 3.) 


This letter is in John Fitch’s handwriting, and which letter is as 
follows : 
N. Y., March 8th, 1881. 
Warren Leland, Jr.: 
Enclosed is the $1,593.07 note. The other one, $3,000, is 
218 in the Central N. Bank. I wish when you come to town you 
would go & get it. The cashier, Mr. Hamilton, will tell you 
all about how it is. 


Yours, &ce., JOHN FITCH. 
I desire now to make a statement in reference to some property 
which John Fitch operated for me. 


(Mr. Linn says he cannot see the materiality of this testimony, and 
does not wish to be considered as consenting to it.) 


I simply wish to offer this testimony to show the absolute confi- 
dence that I had in John Fitch in the years 1879 and 1880, after the 
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organization of the pier company and after work had commenced 
on the pier. At the solicitation of John Fitch, who was at that 
time president of the pier company and exercised full control over 
the affairs of the pier company, I consented to give without consid- 
eration a strip of land fifty feet wide in front of the pier and run- 


- ning from Ocean avenue to the pier, said piece of land about fifty 


feet wide by about seventy-five feet deep, to pier company. John 
Fitch, being a lawyer, attended to the legal business of the company, 
drew up a deed from me to the pier company, which I executed on 
April 21st, 1879, and recorded in the clerk’s office of Monmouth 
county on the twenty-ninth day of April, 1879, in Book 314 of Deeds, 
page 158. After the execution of this deed I discovered that the 
boundaries of that deed covered six hundred feet of Ocean front in- 

stead of fifty feet, and conveyed without consideration to the 
219 piercompany. Although I read the deed at the time, I did 

not read the boundary lines close enough to discover that the 
deed covered this entire property. I did not have the services of 
any lawyer, and entrusted entirely to John Fitch. I signed the 
deed supposing it covered only fifty feet. Fitch had the deed pre- 
pared. 


(Abstract copy of the deed offered and marked Exhibit M 4 on 
part of defendant.) 


It was months before I discovered that the mistake had been made. 
In searching the title for other purposes I discovered that the error 
had been made. 

I saw Judge Fitch at once about this matter. He said he could 
do nothing about it until the directors met. The directors met and 
adjourned. It was a long time afterwards before I could get any of 
them together. Fitch showed no disposition to have it corrected 
and did not take the active part in having it corrected which he 
should have done. One year after this transfer was made, on April 
21st, 1880, the Long Branch Ocean Pier Company deeded back to 
me—corrected the mistake in the deed to them—the proper portion 
of the land not intended to be conveyed to them. This deed — re- 
corded on April 27th, 1880, in Book 326 of Deeds, page 63. 


(Deed offered and marked Exhibit M 5 on part of the defendant.) 


Cross-examined by Mr. Linn: 


The handwriting of ledger note book is in handwriting of Mr. 
Wickam and also in handwriting of Warren Leland, Sr., on bottom 
of page, page referred — being page 116. 
220 WARREN LELAND, Jr. 


Sworn and subscribed before me this 13th day of August, A. D. 


1886. 
(x. s.] WM. D. CAMPBELL, 


A Notary Public of said State. 
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SEPTEMBER 10, 1886. 


Parties met, by their solicitors, pursuant to adjournment. 
Present: Mr. Linn, sol’r; Mr. Allen, sol’r. 


Examination of WARREN LELAND, Jr., resumed on rebuttal: 


Witness Warren Leland, Jr., says he knew Mr. Ball, witness sworn 
in this cause. Mr. Bal! took his room in my hotel to the account of 
John Fitch as Mr. Fitch’s clerk, and the indebtedness contracted by 
him was charged to Mr. Fitch. That charge appears in my books, 
which I have made exhibits in this cause. 

Jobn Fitch testifies that Charles Leland, now deceased, made some 
arrangements with him about his board, and I wish to testify that 
Charles Leland continuously importuned me to charge up and col- 
lect of Fitch his accounts, and spoke to me of it very frequently, as 
he also did to Mr. Harry Purdy, the cashier of my hotel. On many 
occasions when Charles Leland saw orders going to Fitch’s room, 
which he frequently did from the bar and elsewhere, he came direct 
to the office and asked me if the memorandum of the charge was 

made in the office on his accounts. I told him yes; it 
221 was charged, and Fitch was good for the bill and would be 
aid. 

Q. Did vou at any time authorize or consent for Charles Leland 
to allow Mr. Fitch or Mr. Ball to have lodging or board or supplies 
at your hotel without Fitch being liable to satisfy you therefor? 

A. No, sir; Mr. Ball sent me a letter suggesting that I furnish 
him money, for which he would, as I understood he would be ab- 
sent, go away to Massachusetts, so as Mr. Fitch could not have him 
as awitness. ‘The amount asked was ten dollars. I did not answer 
the letter, but handed it over to Mr. Allen. I did not send him the 
money or any part of it. That letter was after this, not before. 


This testimony is taken subject to any objections to its relevancy 
on the hearing of the causes. 

The letter is offered in evidence. Mr. Fitch had told me Mr. 
Ball, his clerk, would be down here—coming to Long Branch—and 
to reserve lim a room convenient to his room, and I did so; and 
it appears, as to the time and amount,in Mr. Fitch’s accounts. 

The pier stock is valuable, and the pier Co., by its treasurer, Mr. 
Held, informed me lately that the Co. had about $9,000 surplus on 


hand at present. 
WARREN LELAND, Jr. 


: Sworn and subscribed before me this 10th day of September, A 
. 1886. 

[L. s.] WM. D. CAMPBELL, 

A Notary Public on the Aforesaid State. 


222 WARREN LELAND, SR., resumed, on his oath says: 


Q. What arrangement, if any, existed between you and John 
Fitch relative to the settlement of your accounts against him trans- 
ferred to Warren Leland, Jr.? 
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A. When I Hpac the Leland Hotel, in New York, October 1, 

1882, John Fitch was occupying a room in that hotel dnd continved 

to occupy it whilst I kept that hotel to the middle of December, 
1883. He paid some money on account, but there was a balance of 
between $300 and $400 accumulated against him, which he owed. 
I pressed him for the money, and he promised to raise the money 
for me if he could, and if he could not he wished me to transfer it 
to Warren Leland, Jr., with whom he had some business trans- 
actions. He did not raise the money, and I transferred the accounts 
to Warren Leland, Jr., as desired by him. That is the same account 
which has been made an exhibit in these causes. I informed him 
it was so transferred. That account has never been paid to me. 
The account was for board and room and supplies at the hotel 
called Leland Hotel, now known as the Coleman House, New York 
city. I never invited John Fitch to come to Warren Leland Jr.’s 
hotel at Long Branch to stay as a guest at any time without pay or 
recompense by him to Warren Leland, Jr., and I never knew any 


— that did so invite him or Mr. Ball. 
WARREN LELAND. 


Sworn and subscribed before me this 10th day of September, A. 
D. 1886. 
223 [L. s.] WM. D. CAMPBELL, 
A Notary Public in and for said County & State. 


(Endorsed :) U. 8. court, N. Jersey. district. The Central Bank, 
compl't, &c., and Lelands. Depositions. Filed Sept. 28, 1886. 5. 
D. Oliphant, clerk. 


224. Usirep States or AMERICA, | ,. 
District of New Jersey, | 


I certify the foregoing to be a true and faithful copy of the record 
and proceedings of the circuit court of the United States in and for 
the district of New Jersey, in the third circuit, in a certain suit at 
law therein lately pending between The Central National Bank of 
the City of New York, plaintiff, and Warren Leland, Jr., defendant. 

In testimony whereof I hereto subscribe my nate and affix the 
seal of the said circuit court, at Trenton, in said district, this seventh 
day of October, A. D. 1887, and in the one hundred and twelfth year 
of the Independence of the United States. 


[The Seal of the U. 8S. Circuit Court, Dist. of New Jersey.] 
S. :‘D. OLIPHANT, Clerk. 


225 WARREN LELAND, Jr., P)’ff in Error, 
v8. 
Tue CENTRAL NaTIONAL Bank OF THE City oF New YorK, 
Defendant in Error. 
On writ of error from circuit court of the district of New Jersey. 


Afterwards come the said Warren Leland, Jr., and says that in 


A 
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the record and proceedings aforesaid there is manifest error in the 
proceedings ®f the honorable court and in the judgment in said 


cause— ° 
lor that a one-thousand-dollar note, which forms a part of the 
judgement, was satisfied in full before the commencement of the suit 


by being embodied in the amount of another note of $1,616.80 dollars, 
which also forms part of the judgement. 

Also that the plaintiff in error was not allowed all the credits & 
payments which had been made on said notes or claim before the 
commencement of the suit. 

And for that whereas John Fitch, the original pavee & holder of 
the notes in question, had rec’d full payment or satisfaction of all 
said notes and claim from the plaintiff in error by & with the knowl- 

| edge & consent of the defendants in error before the commencement 
of the said suit, & that whereas the aforesaid judgment is erroneous 
& contrary to the weight of evidence in the cause. 
226 And the said Warren Leland, Jr., prays that the judgment 
aforesaid may (be) reversed, annulled, and altogether held for 
nought, and that he may be restored to all things which he hath 


lost by oecasion of the said judgment. | 
WARREN LELAND, Jr., pro se. | 

227 [ ndorsed:] United States Supreme Court. Warren Le- | 
land, Jr., plaintiff in error, against The Central National Bank a 

of the City of New York, body corporate, defendant in error. On \ 


writ of crrortothe U.S. ciretiit court of the district of New Jersey. 
Assigninent of errors. Warren Leland, Jr.. pro se. 

endorsed on cover: New Jersey cC.c. U.S. -No. 881. Warren 
Leland, Jr., plaintiff in error, vs. The Central National Bank of the 
City of New York. Filed Oetober 1%), 1887. 


4 


WARREN LELAND, Jr., : 
Plaintiff in Error, ee 
| vs. | Aetion af Law ta 
|THE CENTRAL NATIONAL BANK OF Cane. 


Appellant, 
ans | In Equity en Fere- | 
THE CENTRAL NATIONAL BANK OF f |= dewure of Mert- 


a Phd alll 

We gs 
vg aa : 
~ > 


OT cntaeesitineatimentadiliainaaatite aaa 


JAMES H, Mokena 


United States Supreme: me 


THE CITY OF NEW YORK, 
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United States Supreme Court. 
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Warren Levan, Jr, 
Plaintiff in Error, 
vs. 


THE CENTRAL NATIONAL BANK OF 
THE City OF NEw YORK, 


Defendant in Error. 


WARREN LELAND, JR., 


Appellant, 
and In Eeaity on 


Poreecloseare 
THE CENTRAL NATIONAL BANK OF of Mortgage. 


THE City oF New YonrK, | 


Respondent. 


The suit in law court was originally brought 
by the Bank as plaintiff in the New Jersey court 


2 


against Warren Leland, Jr., defendant. The suit is 
based on three promissory notes alleged by the 
plaintiff to have been given by Leland, payable to 
the order of John Fitch, and alleged by the bank 
to have been holden by the bank. 


1. Note, January 14, 1880, at 3 months, for 
$1,000.00. 


2. Note, March 5, 1884, at 3 months for $1,616.97. 


And by amendment to declaration, after pleas and 
notice of set-off filed, added, 


3. The note, October 27, 1881, for $3,000.00, 


The suit in equity was originally instituted in the 
Court of Chancery of New Jersey by the Bank, 
complainant (appellee), against Warren Leland, Jr., 
appellant. The complainant filed bill of complaint 
to foreclose mortgage alleged to have been given by 
Warren Leland, Jr., to John Fitch, October 19, 
1880, for $4,500 on lands of Leland at Long Branch, 
New Jersey, and alleged to have been assigned by 
Fitch to the Bank, March 13, 1882. 

Leland, defendant, filed his answer in chancery, 
sets up in his defence in substance: That Fitch was 
for several years intimate with Leland and family 
at Long Branch and in New York City ; that Fitch 
represented himself to be a person of large means ; 
that he, Fitch, was anxious to hold a Jarge amount 
of pier stock of the Long Branch Iron Pier com- 
pany, and to control the same; that he had a box 
wherein he kept his papers in the bank ; that Leland 
let Fitch have vouchers representing pier stock of 
several thousand dollars, also notes ; and at Fitch’s 
suggestion the bond and mortgage in question; . 
Fitch represented that he wished to put the same 
in his box in the bank, but Fitch to have control of 
them and the same not to be transferred away ; 
that Fitch disposed of and converted the pier stock 
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to his own use, without the consent or knowledge 
of Leland, to the bank ; that the notes were all sat- 
isfied, and that the mortgage was satisfied in full, 
although Fitch had possession of them ; and that 
Fitch became indebted to said Leland to a large 
amount, which he yet owes Leland; that satisfaction 
and payment of the notes in question was payment 
and satisfaction in full of the mortgage in question ; 
and payment of the mortgage was and is payment 
and discharge of all the notes in question in the 
suit in the court of law; that the Bank had at all 
all times full knowledge of the premises and ar- 
rangements of Fitch and Leland; that Fitch was 
intimate with the Bank and a confidential of the 
Bank ; that the Bank afterwards permitted Fitch 
to become largely indebted to the Bank to the 
amount of several thousand dollars ; that the Bank 
resorted to procuring possession and control of the 
notes and vouchers in fraud of said Leland’s rights 
and property ; that the Bank allowed and permitted 
the inJebtedness of Fitch to the Bank to accrue and 
exist independent of the notes, and without having 
either of the notes in view between them as a basis 
of credit at the time that any of Fitch’s indebted- 
ness to the Bank accrued; and the indebtedness 
continuing, the Bank resorted in its influence over 
Fitch to procuring control of the notes and vouch- 
ers in the absence of and without the authority of 
Leland ; that the conduct of said Bank and Fitch 
together was fraudulent in the premises; and the 
alleged transfer and conversion of the pier stock, 
notes, and bond and mortgage, was a fraud on Le- 
land ; and the Bank was and is estopped from en- 
forcing collection of the notes and bond and mort- 
gage in question against Warren Leland, Jr. 


In the suit in the court of law the defendant filed 
special plea of payment in full of all the notes in 
question and also claimed in his pleadings that sat- 
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isfaction in full of the mortgage in question had 
been made to the holder of the mortgage. 


IN UNITED STATES CIRCUIT COURT FOR 
DISTRICT OF NEW JERSEY. 


The two suits removed from State Courts. 


THE CENTRAL NATIONAL BANK OF 


THE Ciry OF NEW YORK, 


r On Centract. 
Us. 


WARREN LELAND, JR. 


THE CENTRAL NATIONAL BANK OF z 


THE Ciry OF NEW YORK 


Complainant, 
vs, r In Equity. 


WARREN LELAND, JR.. | 


Defendant. | 


It is hereby stipulated and agreed that the above 
stated suits shall be heard together as one suit, be- 
fore the Court without a jury, and shall be tried 
and heard upon the evidence already taken by the 
parties, and that which may be taken before the 
hearing, and such testimony so far as the same may ° 
be legal and competent may be read upon such 
_ hearing and applied to either case so far as the same 
may be applicable without producing the witnesses 
before the court, and each party may object to the 


0 


legality or competency or relevancy of any of said 
testimony whether such objections were made at 
the time of taking such testimony or not. 

JOHN LINN, 


Attorney and Solicitor of Pitffs. and Compl’ts. 


R. ALLEN, JR., 
Attorney and Solicitor of Defendant. 


Witness, WARREN LELAND, JR. 
March 17, 1886. 


A bill of exceptions is unknown to chancery prac- 
tice. 
. 12 Peters, 339, 9-1108. 
Opinion delivered by Chief Justice Taney. 


See Weems vs. George. 13 Howard, page 
190, 14-108, 


All the evidence in both of the present cases was 
taken in accordance with the stipulation and agree- 
ment of the parties before a notary public and re- 
diced to writing. and objections made and noted 
and entered before a notary, and filed with the clerk 
of the court, and both suits heard and argued to- 
gether before the circuit judge, on the evidence so 
taken and filed in accordance with stipulation on 
file, and embodied, incorporated in record with 
the cases on file. 


The object of the bill of exceptions is to make 
matter of record what would not otherwise appear 
as such and that no bill is necessary where the error 
alleged is apparent upon the record. 

Suydam vs. Williamson. 20 Howard, 427, 
(65, U. S. XVI 978). 3 

J. R. Young, et. al., Plitffis. in error, vs. 
William Martin. Page 354, 358, 8 
Wallace. December term, 1868. 
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No bill of exceptions is necessary where the error 


alleged is apparent upon the record. Act of con- , 


gress, 3 March, 1865. 


Section 700 does not forbid the review of these 
cases as stated in the appellee’s brief. 


The question involved in the suits does not de- 
pend wholly upon the law of any particular state 
relative to set-offs. 


The law cited by appellee’s counsel in his brief, 
2 Daniels, 442, 443, sections 1435, 1436, 1437, does 
not in any wise apply to the present Leland cases. 
According to the pleadings and evidence displayed 
on the record, neither is the principle referred to in 
2 Randolph, C paper, page 319, applicable to this 
case. 


Defendant plead general issue and plea of pay- 
ment, and notice of set-off pursuant to the statute. 

The defendant caused the suits to be moved from 
the State Court into the United States Court. 


Minor vs. Tillotson. 1 Howard, 135. 


Mr. Webster moved for defendant to dismiss 
writ of error for reasons. 


1. Because this court has no jurisdiction on 
writs of error of any question apparent in 
the record. 


2. Because the record does not show any ques- 
tion of law to have been decided in the 
court below which this court can revise. 


3. Because there is no question of law stated on 
the record by bill of exceptions nor any spe- 
cial verdict or agreed state of facts or any 
unquestioned evidence of facts on which 
any question of law can arise. 


% 


‘ 


4. Because it does not appear whether any, or 
if any, what matter of law was in dispute 
between the parties. 

Mr. Walker opposed the motion. 

Chief Justice Taney delivered the opinion of 
the Court. 

‘* Assuming the statement was correct it does 
not follow that advantage can be taken of 
it upon a motion to dismiss. | 

‘** The plaintiffs allege that there is error in law 
in the judgment and have brought it here 
for the revision of this court, and upon the 
argument of the case it will be encumbent 
on them to show the record presents in 
some form or other a statement of facts 
upon a question of law arose in the circuit 
court and which was there erroneously de- 
cided ; and if he fails to do this the judg- 
ment must be affirmed. But he is entitled 
to be heard in order that he may show if 
he can that the error of which he com- 
plains appears on the record, and whether 
it does so appear or not is a matter which 
can not be inquired into in the form in 
which the case is now brought before us.” 


The rule in case of Francis Hinckley vs. Levi P. 
Morton, 13 Otto, 764, 766, does not apply in these 
Leland cases. 


Amory vs. Amory, October term, 1874, U. 58. 
Reports, 91-357, 23-436. 

Chief Justice Waite, by the court : 

The motion to dismiss and advance is denied. 
We cannot dismiss a case on motion sim- 
ply because we may be of opinion that it 
has been brought here for delay only. 
Both parties have a right to be heard on 
the merits, and one party cannot require 
the other to come to a hearing upon a mere 
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motion to dismiss. To dismiss under such 
circumstances would be to decide that the 
case had no merits. 


In the case of Henry 8S. Gilson vs. Town of Day- 
ton, March 7, 1887, March 14, 1887, on motion to dis- 
miss or affirm submitted, the motions were denied. 


Chief Justice Waite, by the court : 

The questions involved in the merits are not 
such as ought to be disposed of on a 

. motion to affirm. 


In the case of Burlington, Cedar Rapids and N. 
R. R. Co. vs. C. L. Dun, December 20, 1886, January 
20, 1887, motions to dismiss and affirm submitted. 

Chief Justice Waite : 

Each of these motions is denied. The question 
is of too much importance to be decided on 
a motion to affirm. 


Crane Iron Co. vs. Amos Hoglan and als; C. 
Shatwurts vs. same; Nos. 818, 819. 

Motion to dismiss writ of error to affirm de- 
cision below, to strike out assignment of 
errors and to advance the causes, are denied. 
October 23, 1882. 

By the court : 

The questions involved are not of a character 
that we are inclined to consider on a mo- 
tion to aftirm. 


lo8 U.S. Reports, page 5. 


In the case of Prentice vs. Stearns, Uctober term. 
Iss4, 113, U.S. L062, No. 1157. 
Opinion of court by Mr. J. Matthews : 

‘*The plaintiff in error has assigned errors in 
several particulars in the finding of facts, 
but as there is no bill of exceptions setting 
forth the evidence, no error in law can be 
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assigned in respect to any finding of the 
facts, and we are necessarily restricted to 
the question whether upon the facts as 
found there was error in giving judgment 
foy the defendants.” 


In the case of Whitney vs. Cook, in October term, 
1878, 99 U. S. 607, this Court decided that the mo- 
tion to affirm could not be entertained unless there 
appeared on the record at least some color of right 
to a dismissal. This practice has been steadily ad- 
hered to ever since. e 


The $1,000 old note was brought to the bank by 
Fitch. - 
Page 18, of the evidence. 


Ergo, that $1,000 note was past due when the 
bank got it of Fitch. It was past due when plain- 
tiff got it. 

Page 22 and 24 of plaintiff's evidence. 


Fitch at that time owed the bank $9,000. 
Page 25 of plaintiff's evidence. 


One who takes a note after due takes it subject to 
all defences existing against it in the hands of the 
holder when due, or at any time. 


Williams vs. Matthews. 3 Cowen, 252. 
Janes vs. Caswell. 3 Johnson, chancery 
29. 


Lansing vs. Lansing. 8 Johnson, 454. 


The purchaser of a note which is due takes it sub- 
ject to all equities or legal or equitable defences 
which existed against it in the hands of the person 
from whom he received it. 


DeMott vs. Starke. 3 Barbour, chy. 403. 
kteed vs. Warner. 5 Paige, 650. 


lw 


Receiving a note for a precedent debt is not receiv- 
ing it for value, within mercantile usage, so as to 
protect the holder against a prior equity. 

Bank of St. Albans vs. Gillilard. 23 Wen- 
dell, 311. 
Small vs. Smith. 1 Denio, 583. 


Crediting the note upon account, or balancing the 
account on the books and giving a receipt, is not 
parting with value. 


Stewart vs. Small. 2 Barbour, 559. 
Speer vs. Myers. 6 Barbour, 445. 


When a note is satisfied and the payee fraudu- 
lently transfers it to the plaintiff, who receives it in 
good faith and before maturity but for a precedent 
debt, the plaintiff cannot recover. 


Rosa vs. Brotherson. 10 Wendell, 86. 
Smith vs. VanLoew. 16 Wendell, 659. 


Receiving the paper merely as security for an 
antecedent debt is not parting with value in the 
commercial sense of the term. 


Stalker vs. McDonald. 6 Hill, 93 
Furman vs. Gilchrist. 1 Sand, 53. 
Hart vs. Palmer. 12 Wendell, 523. 
Company vs. Reynolds. 2 Hill, 140. 


The holder of a promissory note which has come 
to his hands after maturity holds it subject to every 
equity which the drawer or endorser had against 
the holder of the note when it came due. 


Little vs. Cooper, N. J. 4 Stockton, 224. 


An endorsee of a note endorsed after it has come 
to maturity takes it subject to all equities that ex- 
ist between the original parties, and liable to every 
legal defence which the defendant might set up in 
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an action against him by the payee of the note or 
bill, or by any holder thereof in whose hands they 
were at any time after maturity. 


Cumberland Bank vs. Hand. 3 Harrison, 
New Jersey Supreme Court, page 222. 


On the foreclosure of a mortgage by the assignee 
a debt due from the mortgagee to the mortgagor 
before the assignment may be set off against the 
mortgage debt. — 
Roosevelt vs. Bank of Niagara. Hopkins, 
579, 580. Affirmed, 9 Cowen, 409. 


New Jersey Supreme Court decision. Cumberland 
Bank vs. Hann, May term, 1841. 3 Harrison, 222. 


The Court says on page 226: 

‘* The plaintiffs, by taking the notes after ma- 
turity, took them subject to this very de- 
fence so far as it extends, not it will be 
perceived by way of set off under the stat- 
ute, but as evidence of payment or accord 
and satisfaction before the notes came to 
the hands of the plaintiff.” 


On page 227 the Court says : 

‘*Such an endorsement is implied notice to the 
endorsee of all equities subsisting between 
the original parties and of every legal de- 
fence to which the note was subject in the 
hands of the payee.” 


In case of Hume Webster vs. Howe Machine Co.., 
in Supreme Court Errors, Connecticut, New Eng- 
land Reporter, No. 3, page 568, February, 1887. 


The Court held: 
ist. In an action at law for the enforcement of 
a contract the law of the jurisdiction in 
which it is made and to be executed deter- 
mines the extent of the obligation of the 
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contractor and the character of the defences 
which he may interpose. , 

2d. When a bill of exchange was drawn in Lon- 
don on defendant in New York city, where 
it had its office and place of business, and 
where the bill was accepted and payable in 
an action on the acceptance, held that it was 
a New York contract and governed by the 
laws of that state. That the burden is on 
the person suing on it to prove that he is a 
bona fide holder and that he cannot be such 
if he received it on a pre-existing debt 
without parting with any right or property 
of value, in which case the holder can have 
no other or greater rights than the drawer 
had. 

‘*It is the pleasure. of the law, if possible, to 
make every fraud harmless to innocent 
parties. 

Cites and canvasses in report of the decision. 
Case of Coddington vs. Buy, A. D., 1822, 

20 Johnson, 637. 
New York Exchange Co. vs. DeWolf. 3 
Bosw., 86. 
Comstock vs. Hier. 73 N. Y., 269, (1878). 
Woodhull vs. Holmes. 10 Johnson, 231. 
Stalker vs. McDonald. 6 Hill, 93. 
Weaver vs. Burden. 49 N. Y., 267. 
Turner vs. Treadway. 53 N. Y., 650. 


The general principle of law stated in the case of 
Swift vs. Tyson, 16 Peters, 1. 

‘That it makes no difference whatsoever as to 
the rights of the holder whether the debt 
for which the negotiable instrument is 
transferred to him is a pre-existing debt or 
is contracted at the time of the transfer.” . 


Page 20 is not applicable as the law that should 
govern the present case. 


me 
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It does not appear that the general principle or 
rule of law promulgated on page 22 of the 
case of Swift vs. Tyson, where the court 
says: ‘* Be this as it may we entertain no 
doubt that a bona fide holder for a pre- 
existing debt of a negotiable instrument is 
not affected by any equities between the 
antecedent parties where he has received 
the same before it became due without no- 
tice of any such equities,” should be all 
practically applied to the present case. The 
Swift-Tyson is not in any wise a case simi- 
lar to these Leland cases by the records. 


The record shows on page 17, line 1 to 10, that 
the Bank had in 1882 notice of Fitch’s indebtedness 
to Defendant Leland. 


That the Bank would not at any time discount for 
Leland. 


Page 20, line 20 to 30, of the evidence. 


The Bank objected to the discounting of Leland’s 
notes from the beginning. 


The endorser Fitch’s name had been erased from 
the $1,000 note, and from the other notes, when 
handed to the bank. 

Page 24, line 38 to 40, of the evidence. 


John Fitch, the payee, owed the Bank $9,000. 
Page 25, line 48 to 45, of the evidence. 


John Fitch, the witness produced by the plaintiff 
—the Bank—says in his evidence on record, page 
43: 

The witness. Before I handed in the $1,000 note, 
‘*] had had this in my pocket all the time.” 

(). Looking at each one of the four notes you have 
referred to in your evidence, can you explain how 
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you got your signature stricken off from all of 
them ? | | 

. I struck them off myself. 

Of all those four notes / 

. Yes, sir. 

At the same time, or at different times ? 

. At different times. 

. How could you get those notes to strike your 
signatures off of all them if those notes were not 


paid ? 
A. I struck them off in the bank. 


OpPopep 


And on page 21 of the evidence Mr. Wheelock, 
director, and for 15 years president of the bank, 
Says: 

Q. In New York or New Jersey at that time ? 

A. There are so many Lelands, when I came into 
this room, unless Mr. Leland had spoken to me, I 
should not have known that it was Warren Leland, 
Jr. You can see how little [have known of him. 
Personally I have great regard for Mr. Leland, but 
business is business and there has been no time 
when I should have taken Mr. Leland’s paper, or 
the bank either. 


Again, on page 33 of the evidence, Fitch, witness 
for the Bank, says, in answer : 

(. Did you ever ask Warren Leland, Jr., to give 
you any bonds, or any securities to deposit in the 
Central National Bank (PItff.), simply for the pur- 
pose of giving you more strength with that bank / 

A. No, sir—Good God—I was worth over $250, - 
000. 


And on page 45 of the evidence, he says: ‘‘ Pres- 
ident Wheelock had my paper discounted without 
going before the full board, as I was then perfectly 
good.” 


And on page 46, he says : 
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@. Why were you in sucha hurry at that time 
to make the assignment ? 

A. I was failing in business and secured every- 
thing I could. I had collaterals up all around in 
various places. The blood was taken out of me— 
ten and fifteen thousand dollars a day. 

(). They were combined together you mean 

A. That is my memory. 


And on page 43 of the evidence, the same wit- 
ness, Fitch, says: 

Q. Do you mean to say that you simply put the 
bond and mortgage in the bank first, and after- 
wards transferred it ! 

A. Afterwards filed the assignment on it. I 
went and handed it in the bank with the other 
papers. 

(). When you say you handed the bond and mort- 
gage in the bank with the other papers, what other 
papers do you refer to ! 

A. The papers that they had. The notes and re- 
ceipts were there. 


And again, on page 55, Fitch says: 

Q. On February 10, 1880, or February 13, 1880, 
when that note became due, did you owe the bank 
anything / 

A. I was borrowing heavily from the bank on 
collateral security of my own outside and indepen- 
dent of these matters entirely, and dealing in stocks. 
How, when or where, I have no remembrance. 


And on page 42 of the evidence, the same witness 
for the Bank says: 

(). March 5, 1881, is the note you refer to ¢ 

A. My remembrance is this. ‘That up to the 
time the mortgage was given that was the amount 
due me, and if anything was had after that amount 
it was over and above the amount in the mortgage. 
As near as I can remember, the $4,500, at the time 
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the mortgage was given, was: The $46.50, 
dated November 10, 1880; the $1,000, January 14, 
ISSO; the 83,000, October 27, 1881; and now he 
owed me —I discounted his note for 8500, and then 
came the other matter and that was put in with 
the 8500 note. 


The authority or principle quoted in the brief of 
the counsel for the Bank refering to 1 Daniel on 
negotiable instruments, Par. 847, refers to and is 
qualified by paragraph or section 895 of same. 

| Daniel. 


The pleadings and evidence now on record in both 
of these cases of the Bank against Leland, appel- 
lant and plaintiff in error, display the conduct and 
acts of the Bank of such a fraudulent nature in 
connection with Fitch and in the absence of and 
without the authority, express or implied, of said 
Leland in the premises, as to invoke the construc- 
tion of the law therein by the appellate court to 
have the notes and mortgage declared satisfied and 
invalid as between the Bank and said Leland; and 
repel the insinuation in the appellee’s brief that 
either the writ of error or the appeal was in any- 
wise taken for the purpose of delay only, and re- 
spectfully submit that there was error in law in 
giving judgment in favor of the plaintiff below and 
and in giving decree for complainant below. 


S. L.. HILLIER, 


Counsel for Appellant and for Plaintiff tu Error. 
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United States Supreme Court 


OCTOBER TERM, 1890. * 


: } 
Warren Levanp, Jr. 
Piff. in Error, Action at Law. 
vB. No. 260. 
Tue Centrat Nationat Bank or THE In Case. 


Crry or New York. 


BEGET ‘ 

ba! ‘ ai Suit for Foreclosure... ~ 

" and . } No. 261. Fe. 

Tae CentraLt Nationat BANK OF THE : eee 
Crry or New York. In Equity. 


- 


BRIEF OF JOHN LINN, 
Counsel of Defendant in Error, and of Re 
on Appeal. 


United States Supreme Court. 


WARREN LELAND, Jr., 
Piff. in Error, 


vs. 
Tue Centrat Nationat. Bang or THE 
Crry or New York. 


Warren Lexan, Jr., 
"Appellant, Suit for Foreclosure. 


Tre Centra Nationat Bank oF THE | In Equity. 
Crry or New York. 


These suits were commenced originally by the Central National 
Bank against Warren Leland, Jr., in the State Courts of the State of 
New Jersey. The action at law was commenced in the 
Court and the suit in equity iu the Court of Chancery of that State. 
After the pleadings had been filed they were removed by the defen- | 
dant Leland into the Cirenit Court of the United States for the Dis- 
trict of New Jersey. 

The action at law was founded upon three promissory notes made 
by Leland, and the suit in equity was for the foreclosure of a mortgage 
intended as security, 8o far as it would extend, for the payment of these 
notes. 

Embracing therefore, substantially the same subject matter, by stipo- 
lation of counsel, the testimony was all taken before a notary public, 
and so far as that was concerned they were treated as one suit, and the 
evidence was to be used in either or both cases as the parties might 
desire. After the evidence was all in, the parties stipulated that both 
cases should be heard together on such testimony, before the Court 
without a jury. This stipulation was according to section 649 of the 
Revised Statutes of the United States. 
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The following is a Copy of the Stipulation. 
Unirep States Crircurr Court. 

District or New JERSEY. 

City or New York, 


vs. 
Warren LELAn»D, Jr. 


Tue Centrrat NATIONAL BANK OF THE 
On Contract. 


Tue Centrat Nationat Bank OF THE } 
Crry or New York, l 
se Compe, | In Equity. 
vs. f 
WarkEN LELAND, Jr. 
} Deft. 


It is hereby stipulated and agreed that the above stated suits shall 
be heard together as one suit, before the Court without a jury, 
and sha'l be tried and heard upon the evidence already taken by the 
parties, and that which may be taken before the hearing, and such 
testimony, so far as the same may be legal and competent, may be read 
upon such hearing and applied to either case sv far as the same may be 
applicable. without producing the witnesses before the Court, and each 
party may object to the legality or competency or revelancy of any of 
said testimony, whether such objections were made at the time of 
taking such testimony or not. 


Joun Lin, 
Atty. and Sol:. of Plffs. and Complts. 
March 17, 1886. R. Aen, JR., 
Witness— Warren Leland, Jr. Atty. and Solr. of Deft. 


See page 14 of the Record. 


The cases were so heard and determined. 
On the hearing the testimony was all read. No objection was made 
before the Court to any part of it, no ruling made by the Court, and of 
course no exceptions taken. 

There is no bill of exceptions filed or brought up with the writ of 
error in the action at law. 
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The Circuit Court upon the trial found for the plaintiff, the Bank, 
in the action at law, and ordered judgment for seven thousand and 
twenty-nine dollars and fifty-two cents ($7,029.52). 

The tinding of the Court was general, not special. | 


The following are Copies of the Findings in each Case : 


Circuir Court, 
Dist. or New J ERSEY. 


Tue CentraL NationaL Bank OF THE 
Crry or New York, 
vs. 
Warren Leann, Jr. 


Action at Law. 


Before McKennay, Circuit Judge, and Wates, J. 


Per Curtam.—The parties having, by written stipulation, waived a 
jury, and the cause having been heard by the Court upon the evi- 
dence submitted on both sides, and the argument of the respective 
counsel of the parties, the Court find in favor of the plaintiff and 
against the defendant, in the sum of seven thousand and twenty-nine 
dollars fifty-two cents ($7,029.52) and order judgment tu be entered 
accordingly. 

Oct. 11, 1886. 


Crrecuit Covrt. 


Dist. or New JERSEY. 


Tue Centra Nationa, Bank OF THE | 
Ciry or New York, I ; 
n ity. 
vs, Equity 
Warren Levan, Jr. and others. 


Per Curtam.—This cause was heard on bill, answer and proofs, in 
connection with an action at law in which the Central National Bank 
of N. Y. is plaintiff, and Warren Leland, Jr., is defendant, it is now 
adjudged and decreed that the complainant is entitled to a decree 
as prayed for, the payment thereof to be credited on the judgment 
in the action at law aforesaid, and the payment of said judgment to 


; 
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operate as a satisfaction of said decree, and upon the full payment 
thereof the respondent to be entitled to a re-traasfer of forty-five 
shares of Long Branch Ocean Pier Corpany stock. And counsel will 
prepare a decree accordingly. 

Oct. 11, 1886. 


See finding of Court, page 15 of the Record. 


Although there is no bill of exceptions, there has been filed in 
‘this Court an assignment of errors which relate entirely to errors 
in the finding of the facts. The assignment of errors is as follows: 

‘‘ Afterwards comes the said Warren Leland, Jr., and says, that in 
the record and proceedings aforesaid there is manifest error in the 
proceedings of the Honorable Court and in the judgment in said 
cause. | . 

For that a one thousand dollar note which forms a part of the judg- 
ment was satisfied in full before the commencement of the suit, by be- 
ing embodied in the amount of another note of $1,616.80-100, which 
also forms part of the judgment. 

Also that the plaintiff in error is not allowed all the credits and 
payments which had been made on said notes or claim before the eom- 
mencement of the suit. 

And for that John Fitch, the original payee and holder of the notes 
in question, had received full payment or satisfaction of all said notes 
and claims from the piaintiff in error by or with the knowledge and con- 
sent of the defendants in error before the commencement of the said 
suit, and that whereas the aforesaid judgment is erroneous and con- 
trary to the weight of evidence in the cause. 

And the said Warren Leland, Jr., prays that the judgment afore- 
said may be reversed, annulled and altogether held for nought, and 
that he may be restored to all things which he hath lost by oceasion of 
the said judgment. 

Warren LELanp, Jr., 
Pro se.’ 


. 


Such then being the condition of this case, no ruling of the Court 
in the progress of the trial of the cause having been excepted to at 
the time, no bill of exceptions having been prepared or presented to 
the Court, none having been sent up with the record here, and the 
assignment of errors being only upon the findings of fact, there is ab- 
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solutely nothing here, in the action at law, for this Court to act upon, 
nothing to which its jurisdiction can attach. This matter is regulated 
by section 700 of the Revised Statutes. That section expressly pro- 
vides that, “‘ when an issne of fact in any civil cause in 8 cireyit court 
is tried and determined by the Court without the interveution of » 
jury, according to section six hundred and forty-nine, the rulings of 
the Court in the progress of the trial of the cause, if excepted to at 
the time, and duly presented by a bill of exceptions, may be reviewed 
by the Supreme Court upon a writ of error or upon appeal; and 
when the finding is special the review may extend to the .’etermination 
of the sufficiency of the facts found to support the judgment. 

This Court has accordingly held in Stanley v. Supervisors of 
Albany, 121 U. 8. Reports, page 547, that “Where a case is tried by 
the Court without a jury, its findings upon questions of fact ure con- 
clusive here; it matters not how convincing the argument that upon 
the evidence the findings should have been different.” * * * 
“Only rulings upon matters of law, when properly presented in a 
bill of exceptions, can be considered bere, in addition to the question 
when the findings are special, whether the facts found are sufficient 
to sustain the judgment rendered. This limitation upon our revisery 
power ona writ of error in such cases is by express statatory enact- 
ment.” See also Lloyd v. Me William, 137 U. S., 576. 


With these facts and this law staring us in the face, is it not per- 
fectly manifest that there is nothing here upon which this Court can 
act, and that this writ of error has been taken solely for the purpose 
of vexation and delay ?¢ 

[t seems there can be no other course to pursue but to dismiss this 
writ of error, or to affirm the judgment. 


But if there is any ground on which the jurisdiction of the Court 
can be maintained, it is nevertheless clear for other reasons that there 
is nothing in this case to sustain either this writ of error or this ap- 
peal. A very slight examination of the questions arising upon the 
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evidence in these suits and the law applicable thereto, will demonstrate 
this to be the case. 
This action at law was brought to recover the amount of three 


promissory notes made by Leland to the order of John Fitch, and the» 


suit in equity which was heard at the same time, was to foreclose a 
mortgage given by Leland to Fitch as collateral security for a part of 
these notes. 

As before stated, the Cireuit Court upon the trial found for the 
plaintiff, the Bank, in the action at law, and ordered judgment for 
seven thousand and twenty-nine dollars and fifty-two cents ($7,029.52). 

In the snit in equity the Court decreed that the mortgaged prem- 
ises be sold to raise and pay to the Bank $6,114, besides costs, the 
amount so raised to be credited on the judgment in the action at law, 
and the payment of the judgment to operate as a satisfaction of the 
decree, and upon the full payment thereof Leland to be entitled toa 
re-transfer of forty-five shares of Long Branch Ocean Pier Company 
Stock. 

The following is a copy of each of the notes sued upon : 


$1000.00-100. New York, January 14th, 1880. 
Three months after date | pronise to pay to the order of John 
Fitch one thousand dollars at The Central National Bank. Value 
received. 
3 Warren Levanp, Jr. 
Endorsed—Pay the Central National Bank, 
Joun Frron, 261 Broadway. 


$1616.97-100. March 5th, 1881. 
Three months after date I promise to pay to the order of John 
Fiteh sixteen hundred and sixteen dollars and 97-100, at the Central 
National Bank, New York. Value received. 
Warren LELAnp, Jr. 


Endorsed—Sept., two hundred dollars paid on this note. 
Joun Frren, 261 Broadway. 


July 14th, 1884. Received thirty dollars on the within note. 
Joun Frrew. 
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Pay the Central National Bank, 
Joun Frron, 261 Broadway. 


$3000. Lone Branca, October 27th, 1881. 
Three months after date I promise to pay to the order of John 
Fitch three thousand dollars at The Central National Bank, New 
York. Value received. 
Warren Leann, Jr. 


Endorsed—Pay the Central National Bank, 
Jonn Frren, 261 Broadway. 


Protest fees, $1.31-100. 


The first two of these notes was transferred to the Bank for money 
loaned to Fitch, after their maturity. The third note was discounted 
by the Bank for Fitch, before maturity. Pages 17, 18, 23. 

There was no dispute as to the giving of these notes by Leland, or 
that the mortgage was given as collateral. 

The defenze set up by Leland against their payment was that John 
Fitch was largely indebted to him,-in an account equal to, or greater 
than, the amount of the notes, and this he sought to set off against 
them in these suits. Most of the evidence taken in the suits related 
to this claim of Leland, either in support or denial of the same. It is 
this which makes the case so unnecessarily voluminous. 

The question before the Court on the trial and hearing of these 
cases was whether, even if the Court had found that Leland’s claim 
against Fitch s'was,valid, and sustained by theSproofs (which they did 
not find), he was entitled in law to off-set it against these notes in the 
hands of the Bank. 

It was insisted by the counsel of the Bank that it could not be done. 
If it could not, then the right of the Bank to recover was clear and 
unquestionable, whatever might be the result of the controversy be- 
tween Leland and Fitch. 

This is the only question which could be submitted to this Court, 
if the case were properly here for consideration, and I deem it so well 
settled and so perfectiy plain, as to demonstrate that this writ of error 
aud appeal have been taken only for the purpose of delay. 


It appears clearly by the undisputed testimony in the case that 
these notes were transferred by Fitch to the Bank for value, two of 
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them after maturity, and one of them before maturity immediately 


upon its being made. 
Pages 17, 18, 23, 24, 25, 31 and 32, 63, 64. 


It appears further by Leland’s own testimony that no agreement 
was ever made by Leland and Fitch that any account which Leland 
might have against Fitch should be set-off as payment against any 
of these notes. 

Tn his direst testimeny Leland says “When the book account 
reached a considerable sum [ was to charge it against his notes and 
did so by refusing to renew said notes.” 

Page 90. 


Upon his cross examination, the following question was put to 
him and the following answer given to it: 

Q. “You state in your principal examination, that when the book 
account reached a considerable sum, you were to cliarge it against his 
notes, and did so by refusing tu renew said notes. Was that a no- 
tion of your own or did you so expressly agree with John Fitch ¢” 

A. “I did not so expressly agree with John Fiteh, but I refused to 
renew notes, because said amount had reached a sum large enough 
to set-off or cancel amount of such notes.” 

Page 97. 


It is clear therefore that the only question which could be raised 
by Leland before this Court, if the case were properly here, would 
be as to his right to set-off this account which he claimed against 
Fitch, against the two notes which had been transferred to the Bank 
after maturity. 
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As to the other note, the three thousand dollar note, there could 
be no question about that, because it was taken by the Bank in the 
usual course of business before maturity. 

Now it is perfectly clear, that before the defenant Leland could 
claim any benefit, in this suit, as against the plaintiff, of any account 
or set-off which he might have against John Fitch, he must show to 
the Court that he was entitled in this suit to set off such account 
against the claim of the plaintiff on these notes. 

As to the $3,000 note there could not be any pretense whatever 
that he had such right. This note the Bank discounted for Fitch 
immediately after its date, and gave him the money for it. It cer. 
tainly is not necessary to cite any authority before this Court to 
prove that in the hands of the Bank no claim of Leland against Fitch 
could be set up as a defence against this note. 

As to the other two notes the case is a little different. They were 
transferred by Fitch to the Bank after maturity, and therefore sab- 
ject to all equities as defenses in the hands of the Bank, which ex- 
isted as defenses against them in the hands of Fitch. But it was 
not pretended or claimed by Leland that he had any defense to in- 
terpose against them in the hands of Fitch, excepting only the mere 
claim of set off. He claimed that he had an account against Fitch 
for board, and wine and entertainment at his hotel, which he would 
have a right to set off against these notes in the hands of Fitch, 
For the purpose of this argument admit this to be true. No such 
right of set off existed against them in the hands of the Bank, al- 
though it took them after their maturity. 

If this question is settled against the defendant, then his entire 
defence in hoth of these suits falls to the ground. Upon his own 
showing he has absolutely no defense whatever. 

That no such right of set off existed against these notes in the 
hands of the Bank according to the well settled law and practice in 
New Jersey cannot admit of doubt, and requires no argument. I 
need only refer to the case of Cumberland Bank v. llann, 3 Harrison, 
222 (18 N. J. Law Rep.) and to the case of Price}v. Keene, 11 Vroom, 
332 (40 N. J. Law.) 

The same rule prevails in England, and in many other of the 
American States, while in some of the States the practice is dif- 


ferent. 


2 Daniel on Negotiable Instruments, page 442-443. 
2 Randolph on Commercial Paper, page 319, and cases 
there cited. 
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But if. is not material to inquire what the practice is elsewhere, 
the settled law and practice in New Jersey furnishes the rule which 
is to govern the case. 

The question is to be determined by the lew Sor. 

The authorities are uniform on this question. I cite some of 
them. 

Story on Conflict of Laws, section 575. 

Wharton on Conflict of Laws, section 788. 

1 Daniel on Negotiable Instruments, page 847. 
E-+wards on Bills and Notes, page 79. 

Bank of Galliopolis v. Trimble, 6 B. Mon., 599. 
Mineral Point R. R. Co. v. Barrows, 83 Il., 365. 
Prichard vy. Norton, 16 Otto, 129-133. 


In the case in 16 Otto, Mr. Justice Matthews in delivering the 
opinion of the Court says: “The Court below in acause like the 
present, in which its jurisdiction depends upon the citizenship of the 
parties, adjudicates their rights precisely as should a tmbunal of the 
State of Louisiana according to her laws, so that, in that sense, 
there is no question as to what law must be administered.” 

If we needed any authority therefore, it is clear from this that in 
the present case the law of the forum, to be administered, was the 
law of New Jersey. 

In the same case (16 Otto), which contains an elaborate discussion 
o* the principles which are to regulate and control the action of the 
Courts in such cases, it is stated on page 133, that the law of the 
forum may admit, as a part of its domestic procecure, a set-off or 
compensation of distinct causes of action between the parties to the 
suit, though not admissib'e by the law of the place of the contract. 

If it may admit such set off, as a part of its domestic procedure, 
it certainly may and must reject it when contrary to its practice and 
in violation of the settled principals of its jurisdiction and procedure. 

Assuming, therefore, that this case is properly before this Court, for 
revision, either upon exceptions taken to the rulings of the Circuit 
Court, or upon a special finding by that Court, it seems to me that the 
questions of law upon which alone the plaintiff Leland can have any 
standing here, are so well settled against him as not to admit of any 
serious discussion or argument to the contrary. To my mind it 
amounts to a positive demonstration that both the writ of error and 
appeal were taken only for the purpose of the five years delay which 


‘ = . a 
e 


- 
‘. 


ae sigh 


wi ¥ 
c ig Se * ip ‘3 ai <3 4 
ee ga Fe mee es - oie ee i ae ae ™ ‘ 
_ a. gas. i aS a ee ee 
dos +x ew Se Wit, tS tg (ae Meade * 
: , sta PEO me : 
. Z ¥ *e é.. fae. a * 
ct P% * ane % 
© 


Il 


Leland has obtained, and therefore the judgment and decree should be 


aftirmed with ten per cent. allowance for ti according to Rule 
23, of this Court. 


In this brief we have not analyzed the evidence nor discussed the 
question whether Warren Leland, Jr., had any just account or claim 
against John Fitch, which might have been set off against this demand, 
while in the hands of Mr. Fitch, because we have not deemed it at all 
essential so to do. 

The solution of that question would depend entirely upon the weight 
and credit to be given to the testimony of these two persons 
respectively, Fitch and Leland, which constitutes the greater part of 
the evidence in the cause. They directly and completely contradict 
each other in the most positive terms. Upon this part of the case 
then, if it be considered at all, the testimony of Leland should more 
than balance that of Fitch. If only of equal weight and credit, Leland 
would fail to establish his claim. This we confidently submit he has 
not done, and in any view of the case, this defense presented stands 


absolutely without any support. 


JOHN LINN, 
Counsel of Deft. in Error, and Respondent on Appeal. 
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